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In  Dccades  xx v.  vt  priorcs  fingulac,fcd  brcuioribus  ca- 

pitibus  diftindla,  *  • 

O^HS  uantfm^  ntc  iUis  toftmm  qui  in foroyfed  /u  etiami  f ^  tn  fchoVs 
'verfantur^  longe  vttltjjimum ,  ad  'T^era^  reHdqtie  turis  prindpia  ca-^ 
pejfenda ,  quorum  tgnoraiione  pragmatia ,  vulgarefjue  interprctef^ 
f^Jftm  c/ccutiunt. 
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GAROLO  EMANVELI 

SERENISSIMO  ET  INVICTISSIMO 

SABAVDIi£  pVCI,  SVBALPINO-  * 
rumPrincipi  ^  Antonius  Fabce 
R  P.  P.. 

01>Tme fuderet/Princefs  Seremjf!^. 
^iamfndm  CelJituJim  dacam^ 
'Veltit  tx  recepro  fiiem  Implere  tar^ 
^HS  yp  hocip/um^jti&d^nuncfrsejtt^r 
exhiheo  p&jjet  fufficere ,  >r  i4n%> 
faltem  yidererimfleufjfe.  l>lam  ffJt^ 
ierejuam  ^uodfaceremimfritdentif* 
pmejttuam  exfertm  tories  in  eodern^ ' 
genereculpajaciiitatem ,  inJut^ 
^entiam ,locum  dffidentta  aiijuem fiiWacreliB-um  yellem  :  /id^ 
keo  ftne  tam  multas  cej^ationismejc,  fi cuifrte  longior  vjdeii/ufj . 
excufatknes.fdiceremtam  praclaras  f  non  leiitorafud  menegli-^ 
k^i^ttalfuaffi/uferkia  nota^iidereturprmtlji parum  'verendumftf, 
ne  lufus  quifjuis  tntiUe,nec  inuidiis  lakorum  meorum  altimatcr^. 
toro  tUainrirmedio  ta>ipore  cjuo  cefjitffe  creJimur,  diem  ^>cl  ^>num^} 
in  ocio  tran/egi[fe.,aur  ipJHm  eriam fi  quodfmt  ocium  aliter  juam  f»  >. 
expediendis  Iurtff*uientia  negotiu  ronfumpfjfe  fuj^icetur.  T^eflH  < 
efnvillefoll^m  Codexmeus,jue^ugufttftrno  'bjommituofliciter^; 
infriftum.dicatum^^  miro fcre  ommum  afjlaufitjn  doflJ?mi  atw- 
iufque  manth/fs  ^  oculis  nunc  \>erfariamto,gaudeojue  :  :^d  iffj4  i- 
tiiam  taceme  me  lurifhruJentiay  ^tu fuh  Taf  inianea  nomine  fvki 
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'feriort  anno  ediedjiue  Tapmanea frjiue  mea^um  auiie  i  iurb 
no^ifuiiojis  cerddmnikMs  excePta  efi^l^tflerijue  nmmJiex 
^onwmfidetiani  exerudititriiMs^mstMmidtoshitc^tds 
juerefrarumtuiir,  magnum  aliijmd  inokiseomunere  confecuti 

effe  fhi^iiie,t?ni4)'.^amfco  tdrnen  ejje  quodme  finon  pudeYc,fal- 
tem  doUre  oforteat  ^  Tantam  ameo  calamo  inminHS  fitma  Va/e^ 
tudtneddigeniiamadkilferimnfotmffe.^fteodem  temf0re,O'  Chi* 
Uitdem4^Usierem ,  ^ luri^ndintidminchoisrem':  Feciffcmijia 
firtaffe ,  nif  ejUdntumfukctfiuiacij  ex  fuh^icis  friuattftjue  occupa^ 
tionihui  quihus  ohruimurfiijftirari  li(u!r,tantundem  noUsfrejuen 
tes [ktu  muUorum  confultdtiones  ex  remotis  ettam  frouinc^s  ddnos 
.  conenrrentium ,  ionorifca  jtddem  illa  ,fed  tamen fUmmjue 
imfortuna  flagttaUenes/ftAmetumfktkfaaendum  fiat^fran- 
ftitjfe?n.  Quod  aqutore  antmo ferrem  x^tttjueyfi  non  matore  ex  f.trte 
refhonfa  noflra  Callico  idiomate  conjcnlpi  neceffe  effet.K^Htfitanto 
apunddremus  octo,  (juaro  effer  opus  ad  ea  in  Latinum  transfereda^ 
>tnonminus fuilice frodefe  foffent ,  cjudmfriuatimijs ,  ^uinox 
adire  &*  conjulere  dtgnatifunty  hucuftjue  comperimm  prfutffc-  Ita 
enim ftcere,^  a[fecjut pojfmus ,  vr  Confiltoruyn  i^olumt  n  tntcgrum 
iufumcjue  hreut  edendumhaherenius  ,  ^uod  Vel  aliorum  oferum 
iaUuram  compenfkre  in  totum  foffetf  wl  eum  certe,^uem  ex  iaSlu- 
raiSacafiOfdoloremnnnuere.  Qj4}mverofafej  2>emtone{mihi  ' 
conrigit ,  eorum  fortem    condicionem  heatam  primum  ffadicare, 

•  mox  tni4idere,^uih;(s  d  ttum  efl  Vt  ^el  turts  fuhlice  Ci;\ex  cathedra 
docendiytfelin  amflijsima  aiicjua  ciuitate  de  iure  refj^ondends feri- 
tiam  frofiteantur,Qmius  cum  alia  nudta fraclare ,  acfelidteroh^ 
uetuusu,  Tum  >ero  illudvnum  feltcifftmey  vtego  juidem  exi/^imo, 
^tsod  tjfdem  fudorthu^  M^dijs d(?eouuntur  ,nonfolurn  vtqtian^ 
ttimltbervaftam  autddmejue  crumemtm  exj:Uant,£juod farum  cer^ 

*  lie  curandum  effetei  quem  adhunof^ue  dsemfecerit 

Ni!,nifi  fprctus  opum  numerofa  in  prolc  bcatum. 
Sed^fuod  mnm^longe  mjdmq§dddamefi,y^^fuUtcomuneri 
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\>rlo(jHumsirt4m  (jmfiUmm  Tomos  mcgm  jiumpltfrim^ 
Jt^ajp  tMtenumur.  l/dtnM^pktnmis  n^nfmfiu  mfcbciNr,  m 
trntrmimtmnmficfesceftt  y  ift^umdidnitiB^medfraSicdrmn 

exeratationum impeJmema \'mus  ^HamJfHclia, nonmtnus alie^ 
ndfmt  alf  ^js  ^h<c  nos  docenda [cnhenddqHejHfceftmns^mo forjltan 
dUeniari^^ndm  f  ddartem  medtcam,\el  ad MAthemdticat  trd'» 
^anJiasfeftinerenu  Qujo  m^gtij^erdredeteofmnontaminn  Vt fi 
mihidifmeresiudices  frakeanrijomnes^ttihm  fhtcfcrifta  nojha 
tardiora  forfitan  dltoijuin ,  6^'  leuiora^  Vide  rentHry /edvrettam 
CelJitudmistHdhutnaiutdtemtanil  l;emffumm  frofenfiarem 
exferiar.  CutHS  nitmntm  commodoalujna  ex fam  cetbtfimt^n 
hi  flanekUndier^^Hicjind  mhis  frofemednmintdeitexinfari^hi^ 
li  ^  indefttigahiltquafremimur fcrthendt  amdtrareJuhrrahtrHr, 
yr  ^  exfcdiendislitthifs ,  fuhlicU  neaotijs  r)'aBandis  confcten  ■ 
dis^  impeiuUtitr.  2^on  entmaltui  mwt  atirfH^tHioraur frecioftf 
IJfmmrneorumeimcnmfutandemilUftm^m&n^  fopt 
'rfuam JidakiturmihiJic^Huerelft  liceattandem  gloriari  in  T^onU" 
■  no ,  'Niinlme  mtentdtum  reliquijfe  quod ad reifuUica  O*  literaria 
tir ctutlH amfltfcandd  commoda ^eBarefotueritylslthtlfrterer'. 
miJi[j[eifuodadexejitendafotiJ?imum  imferiatttaf  TrincefsSer 
temf:^  ad  tt$at,  tuorum^ue Juhditorum  >tilitates  adittuandat 
eonferri  wls  m^dehuerit,  ffmc  ninnrum  fanta  ntmc  truhi  rdnujue 
audax  fiduaa ,  Vf  nec  fudeattam ,  necfcre  dolcat  fro  [hdiadey 
^uam (kltem fleno  decenmo  ahfoluram  ejfe  decuerat  ^  terttam  dun^ 
taxattotius  oferisfarrem  adCeifitttdinistua  fedes  adfme^  7rio  - 
fthm  ijtudem  ftngtdit  hremerem  anguJHolrem ,  l>teoru  .  ^juihm 
tdterartm  cafita  lon^tora  ^tdehantftr  .imfattentia fonus  quam 
.  ignauia  noshra  hlandtremurfedtamen  ^ft  qtudyftdeo ,  quaftto^ 
num  eleganrta,Csr  dt^utattdtjuktiluatemn  inferiorem^Tantiijue 
flat^miiorem fitturam  fuamoexpeffatadiutius  yjj^em  frajefert 
tertimmfire^uamfrimmn»>caifilmatattdem(A 

4. 
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tur  yfi  modo  ne^ue  longiorcm  Utam  denegali:  mi/n  'Deus  OfU. 
J^ax.  nejue  te  Trincefs  Sereni^jo  juo  coeftfli  iamftidcm  fauo" 
re  conti t  u  nofiros  in foperu frojeqm  poenitebit.  Quod  >f factas pe^ 
tOj)>c  faSlurifi fs  non  dulitOj\t  dentjue  facientt  tiii  jgfatias  j,  ro  me- 
referat  Jurijf^rudentia  ^heriores  ^ukm  foj^im  ego  )>elnudu  \'erhi4 
txequi  i^ipfa  etiam fi  qua  me  tn  mamlas  hahttura  ejl pofteritatf. 
inutdiht(sfortaffey/edtamen/poneflisperpetulf^t4eVoti^,exofta,, 
Seneyale^T^rtncepsSerenijt.^c^Retpuh.C/^riHiante 
tuifque  omnthus  quamdiutij^imefelix^>iuez:  ^ 
^  Ex^Necio  ^Uohrogumi^.  •  ' 

CaLS extil.  i6o%,. 
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Errorprxmvs.  . 

Dc  A^icnequdm  vocant  ex  remedio  l.diffamari^. 
C.de  ifigenjnanum. 

T  frcquentiflliina  in  foro,ita  pragmaticis  oir.nibus  ct- 
;am  impcritioribus  notiflHma  cfi  adio ,  quam  non  ta- 
^menpragmaticorutr,fcd  intcprctum  crror  inucxitt 
"  Ex  rcmcdiojvt  vocant,/f^«  DtJjamAriyqux  cft  /.  5.  CM 
tn^en.mafium. AducrC^s  cosdcmum  comparata ,  qui  a- 
lium  qnouis  modoinfamant,riucciuilitcr,  iadando  fc 
..liqnam  haberc  adioncm,vcl  dc  ft.itu  vcl  dc  bonis,vcl 

 pcrfonalcm  vcl  hypi^tliccariam ,  fiuc  criminaliter  mi- 

oitando  accufationcm,in  qua  tamen  inrtitucnda  cundentur.Sic  cnim  Accurfl 
add.l.dijftmarhy^i  ctiam  in Lvnic.  C.  vr nem.wuit.  ager.vel mccu/.c0- 

j4f.Birt.4<^  /.  Titta  D.  de  accufnt.  &  alij  paffim  quos  rcfcrt  &  fcqiiitur  Bocr. 
^Hjtj^.^^i.num,  7'&/ef^-  Ac  quamquam  non  cft  qui  negcthuic  adionis  gc- 
ncri rcpugnarc  iuris  rationem  ,  cjuar  non  patitur  vt  quis  inuitus  agere  vel  ac^ 
cufire  cogatur  d.l.vmc.dr  i-vlt.C.de  vfur.pupill.i.credttor  io.C.depi^  or.  facit 
tamcn  ca  ratio  vt  aflioncm  hanc  mirabilcm  ciXc  tateatur,  potius  quam  vt  vc- 
lintadmittcre  nuUam  cfle,Non  foliim  quiaoninionchaccxaliquot  iuris  nO' 
firilocis  probari  crcdidcrunt,fcd  etiam  quod  vidcatur  hacc  adio  magnar  cflc 
viiliuui  aU  litcs  plcrafquc  Eiiieiidas  prius  ctiais>^uam  fucrint  inftitutz.Hu- 
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iLiscnim  eftV<ftus  illc  cft,  vtiaftatori  agcrc  nolcnti  non  tantum  iadandi  lice- 
tu  in  poftcriim  ai)ftcratur,vcruiri  ctiani  lilcntium  pcrpctuum  imponatur ,  nc 
vn(]uam  poitit  eam  aCtioncm  inftituerc,quam  vlrro  conucntus  &  intcrpclla- 
tiis  pcr  iuJiccm  vi  inftituerct  rccufauit ,  ncc  licontumacia:  fua:  cxpcnliisrc- 
funderc  ^aratus  fit ,  nifi  ca  cxpenfarum  rcfufio  liat  vcl  oftcraturaiitc  fcnicn- 
liani  Jimnitiiiam.Nam  ncc  dubitant  quin  fcntentia  huiufmodi  ditftnitira  fit» 
*  iion  minfts  i]uain  Ct  ictor poft  actjoncm  /pontc  dictaiam  iJco  fummotus  cf- 
fct,qu6d  fuam  intcntionem  plenc  nonprobaftet /.^«i  accufare /\.C.de edend. 
hvlttm.Cde  rei  vtndtcat.  Diffinitiua  enim  cft  omnis  /liucntn  poftquam  alia 
nulla  fpcratur,&:  qua:  propolitum  ncgotium  diffinit ,  lirtt  r.cquc  abfolutio- 
ncm  contincat ,  ncquc  condcmnationcm  :  ita  vt  ab  ea  necedc  fit  appellari  G 
vclit  aftor  admitti  aJ  agcndum ,  Vndc  illud  etiam  cft  quod  omnci  confcn- 
tiunt  non  fufticcrc  vnicam  citntionem      contumaciam  vt  ad  hanc  fcntcn- 
tiam  pcri:eniatur,fcd  ad  minus  duas  rcquiri,vcl  trcs.NonnuIIi  ctiam  quatuor 
vt  ^Qiiv.dii}.^u^.iy)'Uum.  11.  cx  ritu  Gallico ,  ficut  &  quoties  difflnitiua  fcn- 
tcntia  tcrenda  cftadueifus  contuinaccm.Hoc  ctiam  obfcruato,  quodnruni. 
natim  docet  Bald.#i<:^  l.fed  et(ii6.§.Att  prxtor  D.ex  (jittb.cduf.mator.ex  d.l^i~ 
iiAtVt  caucat  iudcxnc  bieuiorcm  dicm  ad  agcndum  piarftitujt  ,  aut  nc  citra 
caufa:  ccgnitioncm, Alioqui  .ib  eo  dccrcto  poterit  appcllari ,  inquit  Bart. 
d.LTttumnti  fin.  Ncquc  vcro  in  hoc  noftri  conquicfcui>t,fed  vt  folcnrauda. 
ctcrcs  clTc  in  ijs  qi'f  cx  af quitatc  aliqua  ctiam  contra  iuris  ratione  vcl  confti- 
tuta  vd  conftituenda  putant,pcrintcrpretationcm  produccndis,  &  amplian' 
dis,non  dcfunt  qui  putent  adiuuandum  cffc  hoc  rcmcdium,illa  vt  loquuntur, 
cautc]a,vt  quoniam  caufac  coc;nitio  quam  pr^Eccdcre  ncccflecft  in  co  vcrfa- 
tur  an  jaclatio  &  diftamatio  aiiqna  pra:ccflcrit,  quam  probari  plerunquc  di£- 
fictlc  cft,curct  is  qui  fibi  fuifquc  futuram  litcm,  &  coiroucrfiam  timct  vt  pcr 
intcrpofitas  pcrfonas  taciatfc  diftamari.  Sic  cnim  alfcquctur  vt  cx  ciulmodi 
ditVamarionc  pofTit  tundari  iudicium ,  fubinJcquc  potcrit  faccrc  citari  ca-tc- 
ros  de  quibus  fufpicatiir ,  pr.ttcndcntes  ius  in  bonis  futs.  Vcrba  funt  Bocrij 
dicl.qiiAfhz^^^.rium.^.pofl  CepoU.CAutel.ii^.xua^.  St pcjitdeo  cx  Bal.  tn  Auth.fed 
etfi cjuis  ah  alitjuo  col.i.  verfic.  fed  hic  djthttttur  dt  la/t  ejutflio  -e  C.  de  tejlth.  & 
ibid.Salicct.».v  i.  'jutj}.  ex  ^uth.  f  omne*  C.fi  minor fe  ab  hered.  abjlin.  Tcxtus 
autcm  quibus  n<n'hi  moucntur  in  h.inc  icincntiam,hi  rantum  funudtn.l.dtf/t' 
mariyin  qua  hoc  ipfum  difcrtc  fcriptum  crcJirur,/.y7^4  j.C.^tii  acciif.non pojf. 
J.^.)  fi ai  diem  de  re  jinUt.l.ob  coryitntfja  ix.in  fft.C.ad  ieg.lul.de  adult.^Aetzmta 
quod  Icgibus  cautum  cfle  putant ,  r.uionc  prorfiis  carcrc  fatcantur ,  Addunt 
rationis  ioco,Eum  qui  alium  iniamat  fiuc  ciuilitcr  fiuc  criminaliter,  hoc  ipfo 
prouocarc  aducrfanum  ,  vtproindc  ncc  inirum  fit  cau/am  introduci  a  rco 
priiisquam ab liftorccontra  rcgulam  iurisaliamdc  quain/.^wrr 5. $.v!t.D* 
de  doU mal.e.xcept.ciww  rcus  dirtamatus  prior  ad  cau/am  prouocatus  intclliga- 
tur:'qaomodo  ratiocinatur  Bald.ad  d.id  ffawa^u.^.  injin.  Ita  cludcns  quod 
uni  di:;imus  &  cbiecimus,lnuitum  ncmincm  cogcndum  cflc  vt  agat  vclac- 
cufct.ld  cnim  ita  vcium  cft,inquicillc,  Nifi  fc  quis  ad  agcndum  acilhinxeritr 
veJ  cxpi  cftc  vcl  tacitc:Qui  autcm  diftamat ,  adftringit  fc  tacitc  ad  agjendum» 
tanquam  qui  hoc  ipfo  aducrfarium  prouocct  ad  iudicium.  Aujwc  n^cc  qui- 
<Icm  fumma  cft  corumfere  omnium"  qua:  dc  hoc  gcncrc  aclionisab  iiucr- 
pretibus  noftris  traduntur.Quar tamen  quam  fint  Ieuia,&ajationc  iuris  alTc- 
ni  £aiciic  cft  vidcrc  fiue  ratioau^us  pugnarc  ^uis  vciitjilue  l^ibus.Extat  enini 
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;ena'alisilla&  hauddubicpcrpctuaiuris  rcgula,  qux  negat  inuitam  qucm- 
|uam  compclii  poifc  vci  dcbcrcad  agcndinn,ai'tad  acciirandum  A.l.vmc^ 
9t4iuC.vt  tnMtUnem.  agtr.vtl  Accuf.  co^ar»  Cum  iicucobligationcs  omncs  ad 
loc  comparatx  funt  vt  fibi  vniuiquti^uc  acquirat  id  quod  fua  intcrefl./j/ftpi» 
*4UioifiMii.$uAmdgvtrk^/i£.ttz8c  aoionet  vt  oQit  ius  funm  per/cquatur  fi 
liiqoQd  fibi  coropetere  putet  >  Non  autcm  vt  pcrfe^  qogatnr ,  ctiamfi  per 
roprudcntiam  aut  vccordiam  iadauerit  aliquando,  ac  niinitatus  iit  Ce  z&a- 
um.  Quid  cnim  fi  tum  fortc  nondum  paratas  habcat  iuris  fui  pr<jbationcs? 
^id  fifurpectumhabcatuidiccmcx  cauils  tam  occulris  ,  vcl  dubiis  vt  ca« 
ut  allcgarc  nolit^aurprobflrc  noii  poiHt  ?  Quid  li  iuipcda  ctiam  linc  tcnipo. 
a,proptcrqu:£prudeii8adoria(UtueiiJar  aSionis  confilium  in  aliud  tcm. 
»U6  dincrre  velit  ?  An  non  ilt  iniquum  &  inhun^uin  trahi  lubricum  linguar 
.d  p<snani,vt  qui  a^urum  iadauir,ob  hoc  folum  cogatur  ad  nutum &  vo- 
uncatem  aducrfarij  aftionis  fua:  iadura  pati  vel  incomoda?Nec  cnim  qiii  Ci^ 
Itijuandoad:urum  minatus  cit,dixitfc  paratum  ftatimagcrc  ,  vtprotinu»' 
|ua(i  cic  compacto  dcbcat  cogi  ad  agcndum  ,  Nifi  proponas  ita  facram  pro- 
>atamquc  laccationcm  quafi  cxinirrumcntis  qux  in  manu  habcbat  iamiam 
.dfcarum  (e  minatns  fiierits  Alioqui  non  vldeo  cur  durior  huius  iadttorts  con 
Uctocfledcbea^tqtt^m  ficicpreiiraconuentiooeleadagendttm  obftrinxilTec 
(uotaroencaitt  iatisfaccrc  vtiquc  conucmioni  yidcretur  agendo  quando- 
unquc  ,  ncc  idcirco  vcl  ftatim  vcl  intn  mcnfem  proximum  agerc  cogcrc- 
ur  ,  prarfcrtim  fincgarctlub:rc  icpar..tas  iuns  fui  probationcs.  Nam  qua 
rontc poilct  iudcx  aitorem  hunc  fubmoucrc ,  adcoquc  in  cxpcnfas  litis  tan- 
|uain  tcmcrorium  litigacorcm  condemiiare ,  qucm  inuitum  &  rcludantcm 
gcrc  cocgi({et?Aot  cur  ei  iinpu&rc,quod  intentionem  iuam  plen^  nonpro- 
>aflet»quam  pcstdixcratille  probarc  fc  nondum  poiTc ,  nc  tam  cito  agercco- 
;cretuir£x  quo  apparet  non  modo  fu  m  m  i  fbridique  iuris,fcd  ctiam  arquita-' 
is  rationcm  maximam  faccrc  pro  iaftarorc  ne  inuittts  agcrc  vcl  accufaKr  c6- 
JclIatur:Et  confcqucntcr  non  clfc  hanc  fpccicin  cx  carum  nnnicro  in  q  jibus 
.raiioneiurisrcccdioportc.^.ipritcxtuaquitatis.  Ncquc  rurfus  dicipotcft 
>dio  lidum  &ttorabtlcm  banc  inteip^rttum  fententiam  vtderi,  Per  quam  fci- 
icct  fit  ^  contrario  vt  multiplrcentuf  litcs  &  prouoceoturt  coaSo  agcre  iJlo» 
^uin  liberum  agcndi  arbitrium  haberctticquenuncagerett  ncquc  vaquam 
ortaffcadurus  clict.QuoJ  fi  ccrtiflimum  cli'cta»Surum  cumtandcm  aliqua- 
lo,quartamcnamcntia  iftacft  ,vtcogaturnuncagcrc  nc  .igatpoftca  ,  &;  vt 
'cum  libcrcsa  uictu  quo  torquctur  nc  aliquando  coiiucniatur ,  aclurcm  adi- 
>ere  indiicrimcn  adtionispciperam  iuliitucnua:,aut  fi  litigarcnoht  ,citraii. 
yan  amlttendae?An  non  poflcm  roulta  interucnire  mue  £imeiit  vt  vel  a  ts»^. 
tu  Utis  pcr  traniadionero  rcccdercturi  dum  fuo  quitqttc  iuri  di£(idkret  »  vd 
inatiem  liuiirc  ntetumillum,vana(que  futura;  Iitkiadationestand«Ni(4$^ibiilw 
tuapparcrct?  Litcsigitur  prouocarc  iftud  cft ,  non  cxecrari  nccdiminucrc, 
fcd  augcrc.Ncquc  quod  Baldus  fcribit</ic?.n;<;;?.9.cniiratiua  fuadcntearquita- 
te,necc(fit.itivc  cogi  qucm  agcrc  non  pra^cifc,  quomodo  ad  hanc  Ipccicm  a- 
ptari  po(rit,incelligo.Si  quis  enim  ^quu  putct  prolpici  ci  qui  per  iactationes 
proaocatur,oe  loontinuo  perpetuoque  corominatatlitjs  mctu  vrgcatur ,  pra> 
teridqoodcalis  non  efthicmetuscuiusradoiicroaltquamhabcrioporteatf 
ciim  non  cadatincon%iii|f  m  virum,Prje(ertimcteexroora  propofitstar^' 
dius^onis fec^ucutii|i||iy(f idqwi  ifn Im    riftnrli  giiim  vtrei  iusdetciiot' 
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iiat,Qnidni  cciam  putamu»  Xi]uuuienc pro(piciadoi i  i  ne  mccucn4ai9 Ka* 
beac  iafbiram  bonjeadionis  ob  nojidiiin  fa^  bthe  ihftitdaa  piimi^eaf 
An  quod  iadavit  Cq  aliqatndo  adonim  iufta  caula  efle  poteft  proptcf  i|nam 
^iure  ruo cadere  deb<9it?qui nec (t nudo  pado  adcerum  iliein  agcre  promi* 
flflctjob  idt^jcn  ad  agenJtnn  cogi  poilct ,  cuin  cxpa-ftonudonondetura- 
dtio?  At  neque  ii  pcr  ftipul.itioncin  ca  promiilio  facta  cflet  j  fed  tantuai  con« 
dcmnari  aJ  id  quod  ftipulatoiis  intcrcnct,  vtcucnu^c  Tolct  in  CdCtci is  omni- 
bi^sEicicndiobiigitiontbus  i./i^Muah  nlto  13.1/1  fin,D.dtre  tHdic.l./itfkUuonej 
nm  iim4u»tMr  72. 1.^ttottts  ejHu  tt/itm  9uDe  v9rk^Ui.  Quid  porro  tctcreirc 
potclkci.us  qui  vult  conueniri  quoJ  tardtus  conuentatiti^Ao  noo  imerefi  po- 
tius  vt  vcl  nunquain .irelnonoili  tardiiTimc  contraeum agatur  ?  Diccsiim^ 
poHc  intcrcflcjli  forte  tum  pararas  habc.it  dcfenfioncs  cx  prarfcntibus  inftru- 
•    mcntjs,quorum  amilTioncm  tiim:rc  poriit,  cx  eacjnc  amiriioncinllnitncnto- 

4um,iaJturam  totius  fui  iurismcurrcrc,  vt  in/.  ^.$.dutMttem  D.  deQarbon, 
4Utl.i  illHd  ^o.D.dd  Itg*  c/^^iif/.  Autii  fortc  Ht  iUed^  iurc  fuo  quod  plerum* 

2ae  fit»ioftrodHdr,quiim  &tari  fiot  liberi  aut  alij  heredes  quos  impuberes  au(  ' 
litciitlHHIijtocautob  fit  relicturus.Nonnego,  fed  hoc  contcndo ,  Abrordum 
cHc  vc  agcndi  neccflitas  cuiquam  irrogcturob  vtilitatcm  illius  qui  conue- 
nicndiis  cfl,cii,n  aclioncs  ai^^ioium  fint  non  reorum& inbonis  cius  qui  agit 
non  cius  nui  canucnitur  :  Longequc  maiorcm  a?quitatcm  hccrc  pro  adlore 
iic  cogcnuus  lit  .igcrc  li  dicat  fua  intcrcflc  vt  non  prm$  cogatur,quam  m(lru«« 
xerit  caufam  adeo  certis  probation||^u$»vtfibt'l^  vi^ctadifiidefe  ooopof^ 
fi|»£ti  eniDMionocgadt  tiiv^retnVondefti^^  ^  fuperetTe  aoxilium  ap- 
IfUationis^mnittcntes  inboc  mcliorcmeftecondicioncm  eius  quicontu- 
-  maxfttinnonagendo  quam  cius  qvii  m  nonvcnicndovt  Balduscfifputatad 
d./.diftimAri  rjum.j.c[\.ud  tnmcn  ea  prodclTc  poteft  appcihrio  ,  in  quapcrinde 
ncccllc  (It  appcllantcm  fuccumbcrc  ob  licncicntcs  non  nunus  in  iccunda 
quam  in  prima  inilantia  probationcs?  Ncque  in  hocvt  puto,qui{quam  a  no«' 
bis  diflentiret^nifi  omnes  fefeiliilet  Imperatorom  conititutio  quc  extat  in  eL 
Ldtfsmarit(iii3iho€  if(}tin  imlo^m cHc  crcdidcrunttCum  tanicn  ft  quis  vcr 
I1 1 1 1  iT!i|ii||jfci|i|fi  perpcndatiiiligcotttisintbil  mnmsquam  de  hoe- 

nouo  iurc  conftituehdo  cogitalTc  Iir.prratores  vidc.inti  r.Prinium  cnim  nul- 
lutn  intotalcpc  vcibiitn  c(t,q-.iod  prrlckrar  noiii  ahcjius  iu.^is  conflitutio- 
ncm.Quinimo  !tc  loouuntur  Impcratores  vt  I^ti-rtdis  fadum  laudcnt  ,  qui 
i^m  rcntcntiam  tuIcrat,non  vt  ci  ^ormam  nouam  prarfcribant  cx  quapronun 
€i4|a6deberet.*(}uod  tameo  {aciendom  erat»  fi  eam  &  agcndi  & pr^jt^UtiJli^ .  ^ 
catiil^iBem  introduccbant  a-.ix  tn  id  vfque  tcn.pus  infoiita ,  & tOtfe|p|p^l[f^|B^ 
nQ>rudcntiar  tftcoi|iito fuinet.  Dcindc  obfcrusndum  eft in  ca legc agi dein*' 
gcnuitnrc,cui  ;';  propria  qu.Tdam  &  rpccialis  ratio  faccrc  vldcbatur,  vt  maio- 
rcodio  digiii.s  clict,qui  hon:inis  ingcnui  Ibtuin  diftamabat,  cum  diliamari 
ftatum  ii)gctiuoruni  fn  pcriniq.uim  liuc  crrorc  Ituc  mahgmtatc  quorundam 
jd  fiarsnlcx ait.Nani  & ad publicam  vtilitatem id maxinicpcrtinet ,  vt pcr«' '  • 
'  fboarum  ftatus  certus  fit  9  nec  temer^  ac  fine  caula  per  eiumiodi  diffiimatio-]  " 
.  nesdubius&inccitusfiat.  Vtproinde  quod  in  cafpccicrcfcriptumcftab^* 
Impcrntoribusnonfacilc  trxhcndum  fit  ad  alias  fpecics ,  in  quibuslOjacius 
qui  ditianutur  non  ctia  publica  vtiiitas  oftcndatur.  Ncmo  cnim ncicit  quain,. 
multa  pa(Em  lure  ciuili  conftitut.i  lint  pro  vtilitatc  publicayquorum  fimilitcr' 
«pnilitucodorum.ratio  nullacJa^ropriuatis  commodis  fitigatQrum.Ncc: 

•  '  *  f"'^*^ 
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rurras  (a^dilc  patior  vt  <)Uo4  dc  diffamationc  Icx  aic  aci  iai5tationeoi 
quimli&ct  protraliatvr  >  cum  fit  longc  ofiiorior  liiffamatio  ,  quam  na- 
da  i3<ft.iti6.  Prxfertim  cum  calcx  non  ciiAingii.it  an  malignitate  an  er- 
rore  potiusca  difiamatio 'tadta  tucnt:in<.lc  naii.qiic  apparct  non  ciTcvciKi- 
milcco^tatum  fuillc  ab  Impcratoribus  dc  tantapcena  errori  iadatcris  irro- 
gan<la»vtproptereivelintenip«(tiueagerc  inUitus»  veKiintratempuspraN 
ititutonitnon  ageretycaufa  cadere  cogcrctur.£flct  enim  id  fanc  pcr^uam  cm 
Jcle  ac  inhumanam  >  foletque  mi tius  agi  cum  errantibus  •  luu&m»  ialtciii» 
lonvtco  piiTtcxtn  alius  Ijedaturifcd  nc  is  qui  crrauittam  grauitcr  puniatur 
\vhim.  D.de  rit.fiupt.l.reguUf^.^.penult.D.de  tur.c^  facl.tenor.Dcnii]\\c  quoJ 
5r.vcipuc  oblcruari  vulumus,non  iic  loquuntur  ln,pcr.itorcs,vt  dicaiu  diffa- 
natorcm  vcl  cgiflc>vel  agcrc  iufrumfuiirc  ob  ciufmodi  ditiamaiionem  fiuc 
yct  interIecutoriam>fiue  per  diffinittuam  fcntentianiyicd'!^  contrario  poadnt 
:giflfe  vltroingenumn  cutus  llatus  di6EiiMabatur>£gi(rc>inquam>foIito  more- 
:ognitionum  dc  ingcnuitatc,aftionc  quar  in  canrrcm  comparataeft>  ex  cdi- 
t\<)  &iuiifil1vlionc  prxtoris,^  c]ua;  prxiiuiicialis  appcllatur,  pcrquam  /cili^ 
:ct  contcnditur  an  ingcnuus  ijuis  Iit  an  Jibci  tinus  ,  &  fiiper  qua  pronuncian- 
ium  altcrutrum  eft,autingcnuum  cum  clFc  ,  aut  libcrtmuni.  pr<tuid:aa/es 
*nfi$t,de  aflion.Deauo  aftionisgenere  vidcnda  funt  cmx  fusc  (cripfimus  itSr, 
\^,Comen  cap.vlMoi  oflendimas  proprium  eflif  buiuimodi  a^onum  vtnon 
jucmadmodum csBterz adiones  u>lito  iudiciorum  ordine  per  formulam  9e 
ipud  iudicem  datum  expcdiantur,fed  extraordinaria  cognitione>  &per  pne- 
orcm  ipfum  in  vrbcautpcr  Pr.Tfldem  in  prouincijs ,  qui  tanqnnm  maiores 
udices  foii  ciclibcrtatc  ac  libertinitntc  cognofccrcA'  pronunciarcpotucrur. 
.non  d^nguemits  ^.^Je  Uheralt  D,de  recept.^i  arhitr.  receper.  l.i.m fln.  C.  de 
fedMtMuUc.Vmie eft quod  kuiQfmodladiones  proprio  noqune  prariudicia 
pp cllantur>&  melii^s  quim  adiotie5>c^m  non  (int  adionea  nifi  (uiripto  ge^ 
icralitereovocabalovtinterdi^qaoqaecomprelieiMbt  LeiSmut  fj,  2># 
*hlig*i^  eiSkii,  ^  .    *  » 

ERROR  SECVNDVS.  \ 

Tqjt  B  hoc  adionia  geillefe  aftom  fiiiife  in  fpecie  i.ljigkm4l 

ri, non  folumratto  iuris  docct  qux  nuOum  aliud  rcmedium 
prxbct  ingenuo,  cuius(latusdinamatur>{edipfaetiam  legis 
vcrba  cuvi  adfirmes  diu  Pr<Jidem  vmtm  at^ue  alterum  tnterpells 

 tum  a  te  vocit.tjfe  dtuerfampartem.^Szm  in  ii\\s  actionjbus  prac 

jUiciaiibus  non  pctxtur  aCtio>aut}quod  icicm  efl,  iormuia  a  magidratu ,  ncc 
itatur  aducrfariuii  vt  venlatad  zadicem>  qui  nullus  datur ,  fedtaatdm  interr 
•cllil^r  magiftratus  coiusea  cognitio  cft  vt  cognofcat  ipfc  ac  pronuiKietiir 
■amquete^aduerfarium  ad  /ceuocct  vt  contradicatH  quam  habcaf  iuftam^ 
ontradicendi  caufam.Ac  quaquam tutius  &  confultius  efl  homini  ingcnuo 
uius  flatus  difl&maatur  quafilibcrtinus  fit,fi  modo  inpolTcfljonc  ingenuira- 
isconflitutus  fit,vt  expcftct  quoufquc  ipfc  conucniatur,Nc  alioc^ui  petitoris 
tartes  vltro  fufcipiat,icque  onerct  probationcfi  tamcn  fuis  conhdat  proba* 
tonibMSJibiJ  camc  cft  cuc  noo  ^^t  &  debcat  j^ior  ip.fe  adoerfariump^o» . 
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uocnrc,  &  prariudicio  cxpcriri  vt  clcgantcr  &  appofito  ad  rcm  noftram  fcri- 
ptum  cft  in  Uircai-^.D.depfolfMt.Cinw  crgo  ci  cuj  nonnili  pcr  diftamationcm 
uatuscomroucrfiafic,  compctat  lurccommuni  adioifta  prjeiudicialispcr 
quaiu  po(Gtipre/ibi  profpiccrc,&amagiAftttuobcinereytctiam  contradi* 
cente  ac  inuitaldiier£irio  prooiuictetiir  ipgeiluusiquis  fent  viola ri  hoc  cafu 
jreguHlturtsdata  ci  noua  iUa,pIan<f(]ue  comiiientitiaadionC)pcrq9bm  noq 
agatipfe  cuin  tamc  poflit  fi  vcJir,quod  intcrprctcs  ooftri  n6  obferuatifed  co 
^^nducrfarium  agerc  quantumuis  inuicum  <k  rcluJlantc  n  ?  Scd  &  qux  fc- 
t^xiantin  tn  d.l.dijfamdrjyhznc  noiiram  fcntcntiam&  intcrprctatir  ncm  t.mi  a- 
pcrtc  probaut^vt  nihil  dici  poflit  apertius.Sicn.habcntw  coturadicdtoncm fucC' 
rrf^Scrtbeadom  ve^6  eratvf  4grrrni  Imperatorum  (csdui  idem  liiiflet  qui  in^,  '-^ 
terpretum  nofti^orum  vtnon  ad  aIiud<ureMradto  ingenuo  ,  quam  vt  ^A^ 
ucrfarium  cogcretlilagendum.Neccnimis  qui  agit  concradiccrc  vidcri  po- 
tcftjfed  qui  adioiicm  cxcipit,fe^uc  reum  conftituitrNill  ciim  aducrfus  cxcf- 
ptioncm  a  rco  oppofitam  rcplicationc  ai^lor  vtirur.Nain  rcplicr.tio  ficuti  cx-     ^ . 
ccptio  crtjita  &  contradictio  dici  potcft  non  minufc  quam  exccptio  /.  i.  er        ' ' 
J).de cxcept.Siwa non  tradat lerula de  rcplicationc,c)uoniatn  is  cjui  ftatum 
ingenitlwfiiimaDat  nolUi  adhuc  adionem  p  r  op  ortterat.Ergo  nec  i  mellf  po- 
teftliii^Ulo  quiagere  cbgaturproptcr  diftamacioncm,  fcdc^ui  cogi  debeat  . 
contradiccrc  tantjuam  reus,&  lcipfum  dcfcndcrc.Nc  c]ua  vcio  tjubitadicao*^^ 
fa  .lc  co  fiipcrcirct,additIcx>/?</*/fw/7^7n/^»//^/ij  confidcret.Q^o  vcl  folo  nomi- 
nc  mirum  cftnonfuilTcadmonitos  &  pcifuafosintcrpictcs,  vt  vidcrcnt  tra- 
^ari  de  dif^matorc  tanouam  rco,non  canquam  aCtorc.Quis  cnim  vcrba  iiia 
ei^va  agat  conucnire  pfte  arbit^ut? Aat  qois  ferattam  fcedam  ineptlmqs 
ic  verbo|lm'i^rufiu  fieri  confufionem^vt  ador  non  reus  dcfenfionibus  fuis 
o^fidcrc  dicatur.^Ettamen  inhoc  iplbcarcutic  Accurfius,ac  quamuisvideat 
imbrri  fe  vi  vcrborum,tamcn  vt  obicclioncn»  cludat,fua  nf|uc  intcrprctatio- 
ncmtucatur,  quf>J  lcx  z[X.defenJi9ntbHs  iiitcrprccatur  iurtbus  wi^vo  nominc 
^uocTfolirco  conucnicbataliud  fupponcrct  cjuod  cllcc  communc  aflori  & 
reo,atque  ita  in  contrariuin  fenfum  lictorqueret  ad  folu  a>torc,quod  dictum 
iK&^iBilkSki^i4Ss^^  vel  Papinianus  ipie  fi  redeat  poflit  vt  ifto^ . 

ram  errores  cohulncattqods  non  pudcc  vt  fibl  blandiantur  *  naturalem  ip^m  ^ 
verborum  fignificatiooemtamaperte  fcnfiimquc  perucrtcrc  ?  Qu^idtama- 
pcrtum  vcrumquc  poffis  obiicerc  ,quod  Bon  illi  ftatim  hijiufmodi  jntcrprc- 
tationibus  fint  clufiiri^f^J^i  dcknfioncs  dicit,  irra  cjuiJ.cm  uicit  fcd  rci  «.iun- 
taxat,ad  cxdufioncm  lunum  aaoris.At  is  qui  iura  dicit ,  non  «quc  dicit  uci' , 
fenfioiics  qu^oii  reo  competunt,{e(iiuraetiam  adloris^quar  dc^fiones 
di^uUotiMilil^otfinibSedvideamusreliqua  etiam  qoae  inlcg^  Icquontor.^ 
r^ff^r  «|(l|^»inquit  Iex,iiieiliM  rfOtnm  fTMtmtU  commotHm  al/e^Mthnwife  tuii, 
Jh^fi^tjSta  etiam  vcrborum  interprct.itionc  non  lcuior  noftrorum  crror  eft. 
Siccnimaccipiunt,  qn.ifi  non  aliisancgacionibus  commotus  fucrit  rc(5lor, 
^prouincia;  moucnquc  '"c  bucrit  quatn  cx  diftamationc  :  cum  tanicn  dubitaji"'^ 
.  duQinou  fit  coaljcgatiunuin  nominc  figniticari  abimpcratoribus  <)|M1^ 
q^  ingenuus  di](era^&  probtuerat  vtingenuitatem  fiiam  toerttur^P^«^ 
.l|iin;^|er  potcrat&^nuol^ihhcetc  ,  quam  fi  fuam  intcntionciu^^^iKb^ 
^niecfi  cpj^mace  aducrfariu  haberet  cum  efict  ipfc  ador  n6  rei^f^c^iiior 
quairj,nonad  cogendun^  ac!ucrfa.rium  vt  agcrct,fcJ  nd  cogendijm  eum  vtlc 
M£efl(dcrc|    copcrjKiicerct;  Alioqui  nuiiis  o^us  iiuiilcc  aljbe^^ti on i bu s , 3 u c 
•  '  ~  '  probatioiubus 
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robationibus  nifi  roiiusdiffamationis^vt  hodic  in  praxi  fcruatur  quoties  be 
cficiu  huius  Jcgis  imploratiir,quod  &  BaJd.fatctur  ad  d.UfarHar$n.S.lE.t  vc- 
6  ita  Ht plcruc|-,vt  rcus  ciia  abscs  vincat,adorc  fcilicet  in  probationibus  fuis 
lcticicntc  Lproperandu  ij.^ ./»»  HHtever.cum  MHtcC-^e  tud.l.i.C.ijuom.^fr^uMnd, 
Hdex.^C(\u\x.ViV  fententiAm  dedtffe  quoJipfum  quidaJiud  cll,  quam  praciidcm 
fouinciarpronuciaHcpromgciiuitatc.^Nonalitcr  nimiru,quam  fi  cotra  prj- 
:ntcmaudituiiiqi  ia(5tatorcpronunciafl"ct.IJ  cft,ingcnu6  vidcri  cucuius  Ib- 
isqiiari  libcrtinus  clTct,dirt'amabatur.Contumacia.n.iaaatons  propr?  fcntia 
11  Amh.ifHA  tn  prouincia  verji.fed fi.necif  fe  C.vbt  de  crim.afi  nport.Qomwmz- 
cm  vero  hunc  fuifle  cx co  conlht  quod  fa-pius  vocatus aJprs/i Jcm,vt  pro- 
at  vcrbum  illud  frcqucntatiuum  voatajfe  quo  Icx  vtitur ,  fui  tamcn  copiam 
iccrc  ncglcxcrat.Quidni  crgo  potuit  contia  cum  fcrri  fcntcntia  vt  &  aJucr- 
:s  contumjccm  quemIibec?/.fo/jr/<w».*fM 5?.Z).  de retud.t.i.tn  fin.C.  rfe adfert. 
»//tf»»^.qnanujjsconrTafcribatBnU'.iif/.w«w.8.Htinhocpotiflimum  hbun- 
ur  intcrprcTcsqr.i  fcntcntiimhnncquafi  nouoflylo  concipicndam  ficfor- 
nant,&  cffingunt  ac  fi  pronuncialfct  prarfcs  nihil  aliud  nifi  quod  inhibuilfcc 
aaatori  nc  fuum  aducrfarium  de  cattcro  inquutarct.Sic  cnim  accipiunt  vcr- 
»a  iJJa  qux  in  Icge  fcquuntur,wr  decttero  tn^uietudtnemfHflinereSi  quafi  for- 
nulacontincant  fcntcntiac  qui  iuhac  fpccicaducrfus  iaftatorcra  contuma- 
em  reddenda  eft,Nifi  quod  addcndum  putant  veJut  dilucidioris  cxplicatio- 
»is  gratia,vt  iaftatori  pcrpctuum  filemiuTn  imponatur.  Quod  ipfum  quoquc 
iipradictis  verbis  fatis  cxprcfTum  putant.Omnino  improbabilitcrnc  dicam 
mpcrite.  Nonenim  adformuiam  fcntcntia:  refcrcnda  funt  ycrba  fupradidta, 
eJ  fic  potius  accipicnda  vt  fententio:  vim  &  eftcftum  exprimant ,  quiarerij 
udicatarum  autorita»  facit  vt  is  pro  cuius  ingcnuitatc  pronunciatum  cft  in- 
|uictaripoftcanuTiquam  poftit,citra  iniuriam  manifcftam,aqua  tcmpcrari 
ubcbit  prarfesfiadhucpoft  fcntcntiam  diucrfa  pars  in  cadcm  obftinationc 
)crfeucrct  ^iffamandi  tanquam  Iibcrtinum  cumquiiam  pronunciatus  fit 
iigcnuus.  Kcc  enim  leuis  illa  iniuria  eft,cuius  nominc  condcmnari  iadato- 
cm  2Pc]uum  cft,  poftcaquam  contra  cum  pro  ingcnuitatcpronunciatu  foir. 
Et  vcro  i'\  ca  vcrba  formulam  fcntcntia:  contincrcnr,vtnoftri  putant;non  ad 
>crfonam  ingcnui  pro  quo  pronunciarctur rcfcrridcbercni,fcd  ad  pcrfonam 
adatoris  cui  &  inhibitioncsficrcnt  nc  in  poftcrum  inquictarct  ingcnuum, 
kJilentium  pcrpctuuin  imponcrctur.  Itaque  dcbueratin  hunc  fenfumita 
cnbi  ne  de  cdtcro  te  i>7f«i^/4rtf/,quomodo  intcrprctcs  noftri  Ioquuntur,non 
a  fcriptum  cft  ne  de  cxtero  tn<jutetudviemfi^fieres.Qii^mc^iiam  &  harc  &  illa 
"ormula arqu^  incpta  cfTct ,  quoniam  ncquc  in adoris,ncque  in  rci  pcrfonam 
:oncipienda  huiufmodi  fcntcntia  cft  quar  fupcr  caufa  Jibcrali  redditur,vt ali- 
quid  hcri  vcl  lybcatur  vcl  prohibcatur,fcd  in  rcm  ipfam ,  Pronunciando  fci- 
licct  cam  pcrfonam  qua  de  agitur  vcl  ingcnuam  efic  vcJ  libcninam ,  Vcl  Ji- 
beram  vel  feruam  cum  fit  a»5lio  ifta pr«iudiciali$,&  praiudiciafcs  adioncs  iir 
rcin  omnes  fint  non  in  pcrfonam,vt  docuimus  dt^.  eap.vUMb.i^,  ConieElur* 
Ex  his  igitur  apparct  quam  improbabilc  ritcouiracntum  iftud  intcrpretuni! 
^uod  QxdJJt^xrnaii  ciUiixcruiit* 
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ERROR  TERTXVS. 


L  1  AE  vcro legcs ^mbus in  euncicin  fenrum  abutunciir,  miilto 
minib  ad  rcm  pcrtincot.  Nam  in  iji  m  7.  Q-  ft*»  accHf.Ma  poji. 
nop  tradatiardc  cogcndo  iadatorc  vt  aceuict »  quod  multo  mi. 
nus  vllo  cafu  fcrcndum  cil ,  fed  de  iniungcnda  ci  ^uiiam  coepit 
'  accufarc,  neccflit.itc profcviucndar  accufationisintra  tcnij^ora 
prfftitirta,niri  malit  incidcrc  in  rurpiliianum ;  quafi  qui  agerc  fupcr/cdcndo 
renuncialfc  caufarintclligatur ,  vtlcxait&  nosiam  docui:nus  m  CodiccTa- 
briano  ad  Tit.Z^/ ww«  w«</.4j#r.  velaccnf,  cogM.Q^d  autcm  fcriptum  eft  i« 
/.3.$  fi4ddkmDMnmilitMmfii,noiXittiam  cft-i  propodta  quafftionc.Ibi  c- 
oim  traokatModcftinasdceoquiad  dicm  commcatus  non  vcnit^quem  idco 
pcrindc  punicndiMii  cifcait  9  acH  vel  cmanliflet  vcl  defcruinct  pro  numcro 
tcmporis  fa^*  tamert  f i,  inquitj^r/»/ copia  docendt  fumf  rte  CAfibus  (juthufdxm 
detenttu  fit  propter<jHos  ventM  dtgmtsvideAtnr.  Qux  rcs  vt  ncnio  non  vidtt  non 
ad  caufani  &  ncccfliitatcaclionis  vcl accufationis  inf^itued^  pcrtinctjfcd  ad 
quitatc  admittcdg  defelionis.quaiircriminalib.pragmatici  noAii  juifiiicatio 
ne  appellam ;  Nc  dliofw  milcs  inatiditiis  «^oafi  cmcnlbr  vd  dcfertor  coade* 
BCtur^qaod  iniquidimum  elTer.  Ratio  denique  iila  qux  ponituri^f  L^icottf^ 
mifa  uJu fatJCuid  le^fuLde  adulfr-St^  effrenma  hcentta  ad  temtuUmtMdiut^ 
y.irtamfittnrs  dccnfnftoms fpeciem  prttentUs^^b  tantiim  fpcdatiVt  COgeadus 
f.t  iuantus  qui  \  xuri  acculationeiii  adultci  ij  minitatur  cani  accufaiionem  & 
ml^itucre  &  profcqui  uitra  tcpora  ilh  tju.t  ob  commilla  adulicria  atcjuc  ac- 
cufandas  vxores  prBftituta  funtyNcpcrpctuometufuturacaccufationis  mu- 
lier  feroffis  innocenaterrcacor  &  inquictctur.  Qui  tamen  mctns  planc  fu- 
peniacin»*6c  coottmiicndot  cflct,  fi  poiTct  n)ulier  aliqua  a(^ione  /ibi  proipt- 
ccrc  ad  cogendura  maritum  c]uiaccu(ationisfutur.Tiai5lationcstantuiiicf« 
fundcrct  vt  iamiam  accufarct.    Nequc  rurfus  cratcur  Icx  luliaprjcftitncrct 
marito  &  cxtranco  cuilibct  ccrta  tempora  ad  inftitucndam  adultcrij  accufa- 
tioncm,Kin  qubd  alioqui  iicri  nullomodo  potcrat  vt  fccuritaii  &  inquictu- 
dini  niulieris  qu«  in  adultcrij  fufpicioncm  vcniifct^connilcrcturtquod  tam6 
frlfom  dTct  ii  nooa  ifta  adio  ex  remcdio  /rg«/  dtjjammi  in  hanc  rcm  vtilis  cfife  . 
polfct.  Illud  fane  non  nego quod  ad  fententiam  noflratn  magisacmaeis 
confirmandam  valdepcrtinct,eum  qui  ftbi  mctuitab  aducrfario,nc  quancio- 
que  inquictctur,puta  vfurarum  nominc  quas  futurum  Ht  vt  dcbcat  fi  fortc  a- 
gentc  poflnioduni  aducrfariodcbitorccrt.r  fumm.x  inucniatur,quam  nccdu 
fciat  ncc  proinue  poiTit  adhuc  folucrc  aut  obfignarc  ad  inhibendum  curfuni 
vfurarura ,  Pofle aducrlariom  prouocare  ad  indiciom  9  Dcnunciationibu»r5 
frcouepccr imerpofitisnon vt cogataimagcrejquod  tamen  confeques  clfct  ' 
aourorum  fcntcntiar,  fed  vtfidcnunciatus  aduerlariosdidimulationerei^' 
pfofcrataftisapiid  prarfidcra  prouinciac  faclis,  raiioncm  volutatis  fua?<^ccla- 
rctisqui  conucriiri  vclicr,  Proteftando  fcilicct,  quod  pantus eiTetfoIucreri 
fcirct,  quid  &  quantum  a  fc  dcbcretur.  Quo  fai5to  tam  ju;«  quara  fuorum  vti- 
jUtati  abuudc  confulucrit,vtclegatcr  ac  difcae  fcriptum  iitmLvU,C'de  vfitr, 
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)«^ij.vt*fcilicct  vfur/s  nullas  dcbeat  pcrindc  acfi  oblignafTct  aut  foluiflct,  At 
lon  ctiani  vtaJijcr/anus  agcrcpoftca  piohibcatur,aci  fortcm  quam  fibi  dc- 
>cri  oftcndcritconfcqucndaiii.  Jlqiic.mco  iuJicio,Iocus,omnium  apcrtir* 
Imuscfl  ad  adioncm  iiUm  cx  rcmcdio  LdtffMtnArt  cxplodcndam.  Cum  in  c^ 
fpcciclaborarctmaxime  lutor,  &c^ua:rcrct  ab  Impcratoribus  cjua  potilli^ 
jiiim  rationc  libi  profpiccrctaducriiistuturam  pupilli  calumniam  ,  cuiustt-  ' 
ncn  qoarn.im  fulpicio  cllc  pxitucrit  non  poflunj  diuinare  fi  nulla  diffamati<^  ^ 
x^iactatio  cx  parlc  pupilli  <|ucm  poncnduui  cil  fa«5lum  tiiifle  iam  tum  adultu» 
•rxceiliirct.i^oflet  vcr6hauddub;c  imputari  tutori  quod  dcnunciationibus 
ilis  contcntus  tuilTcc,  (i  4U0  rcmcdio  potuiflct  aJigcrc  pupillum  ad  agen-^ 
lum.Dcbuiflct  cuim  potius  rcmedio  illo  cxpcriri  aJ  accjuircdam  flbi  (ui'(q; 
!:cuntatcm,rnult6  pkniorcm  &c  ccrtiorcm  tuturam  cx  lcntcntia  prjclidis 
jdicis  c]uam  cx  foja  .dcnunciationum  roIlcnnitatc.Eil  cnim  lex  illa^orundc 
mpcratorum  Dioclctiani  &  Maximiani,  cjiioru  (^d.l.dijjjm^rt^in  cuius  rpe- 
ic  ^uxrcrcm  libcntcr  ab  Accurfunis  ii  qui  crunt  cjui  poilliac  cotra  nos  fcn- 
lant  quoxcmcdio  velinicgiflc  ingcnviiJ  illum  cuius  Ibtu*  diflamabatur.  K6 
nim  pofilnt  rcfpondcrc  aduni  ibi  iiuifle  rcmcdio  cius  Icgis  qua;  nondu  tuc- 
it  tuin  promulgita.  Fatcantur  crgo  quod  volumus  egiiic  ingcnuum  con- 
ra  diffamatorcm  illa  ipfa  aCtionc,<iua  ctiamri  diflamatio  nulJa  pr«cc(fiflct  a*.-- 
cre  niliilomtnuspotuiflci  adfcrcndit  libi  ingcnuitatis  gratia ,  adcoquc  ta- 
netfi  in  poncfiione  ingcnuitatis  non  tuflTct,  ii  modo  probationibus  fiiis  tan- 
3pcrc  confidcre  dtbuilfct ,  d.  l.  circA  14.  D.  de  prohat.  aut  vt  mclius  loquar 
ona«5iione  vlli  fcd  cognitionc  prajfidis&^iudicio  Ijbcrali.  Non  ncgo  Prjc- 
jrcm  pgflc  iiitcrdum  iuiifiiAioncm  iliain  dcnegarc  illi  qui  Prartoris  ipfius 
iv?lo&  impcrioaudieus  cflc  nolucrit,  s  t  in  f^^ccic  i./ed  crji z6.§.cp'  adncitnr 
^  .ex  ^mh,cauff/t  ticr.l.  maf.cipiornm  6.ifioptt»  i^.f.vlt.D.de  optton.le^Atfl.Ji  e$ 
'mpore  C.Q.  de  remtji.  pi^nor.  l.fiferitus  .^.'^D.de  reb.  Autor.ndic.pof^tA.  &  aiii^ 
1  locis  fi  qai  {lint  in  h  mc  icm  cx  iliis  quos  Accurfius  congcrit  ad  d./.dijjs- 
luri.Scd  nego  Pra-toiis  partcs  talcs  eflc  vnquam  dcbcrcvt  quemquam  inui- 
jm  cogat  agcre  vcl  accufarc.  Etfi  cniin  liicimus  in  pi>teftatc  eflc  cuiuflibctjj 
t  agat  vcl  accufct  quando  vclit ,  d.l.piirey§.vlt.D.de  dolt  e.xcept.l.petendd,  6,  . 
'.  de  reniper.tn  t»t^^r.refiit.\'\\  lamcn  cft  vt  agcrc  vcl  accufarc  qu:svclit,aiitc- 
jam  cas  habcjt  lui  i.ii  is  probarioncs ,  ac  tam  bcnc  mftru(ftas  vt  dcliti^vi»* 
Loria,  vcl  conii  lcre  vcl  faltcm  bene  focrare  poflit :  Quas  fi  uonduin  Iiabcatf 
uid  aIiud,obfccro,  cft  cogcrc  ilium  ad  agcndum,  vel  accnfmdum»  fjuam  in 
las  anguflias  cum  coniiccrc,  vt  inuitus  cogatur  cam  vel  adioncm  vcl  accu- 
itioncni  proponcrc  in  qua  vidcatfuturum  vt  fibi  ncccflaribfit  fuccubcndu. 
4am  &  Baldus  ipll.  cum  Jiucrfitatis  ralioncm  rcddit,;Cur  melior  coJicio  fit 
ms  qui  contuiiiax  cil  in  non  agcndo,quam  cius  qui  in  non  vcnicndo  vt  pofi. 
.t  illc  appe!Iarc,hic  non  ite,ilia  adtcrr,qu6d  qui  contumax  cft  in  naagcnclo  - 
idcturdc  iurefuo  diifidere  poiius  quam  iuri  fuo  rcnunciarc.  Hocipfum 
cr6,  cogcrcaliqucm  vt  agat  quandiu  dubitat  &  diffidit  dc  iurc  fuo  :  n6nnc 
ut  ftulti  plancj^tiniqui  fucritpr^toris^vtloquiturVlptanusquamuis  aliam 
radans  (pecicm  inl.^.$.d»d  antem  D.de  Carbou.edtH.l  mic  ergo  huiufmodi- 
oactiontbus  locus  cllc  poteft ,  cdm  id  faccrc  quis  iubctur,  quod  commodi 
c  ad  fuam  quoquc  vtiliutcm  laccrc  poffit  &  debeat,in  quo  numcro  non  cft 
otjftas.igcnJi  vcIaccufandi,quandoquidcm  inco  nontaclum  folumSc  vo^ 
iuca$  agc.^tis  aut  acculantis  yerfaturjted  potiHiinum  ius  agcndi  vcl  actufan^ 
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M  fiqnis  agcndo  vel  acctsfando  victoriam  fpcrare  vdittCum  vinccrc  nunqua 
podit  i&  (|ui  nullo  iurc  egit,ftut  accufauit.  EHc^tquc  ialtcnurcftringenda  k^c 
imerpretum  tiol\rorum  {cntentia  ad  eum  cafum  quo  probaretur  iaclator  di- 
»<l'e^ut  quo  nd  negaret  haberc  fc  paratas  iuris  fui  probationcs.De  quo  pro- 
indc  ilium  antc  omniaintcrrogariazquumclTct,  vt  fiftitcrcturjtum  dcrauin 
ex  aequitatc  cogcretur  agere  quafi  facerc  i<i  poiret  nuJIo  fuo  damno  aut  inco- 
modo>  non  etiamfi  negarct.  Loquiniur  autem  dc  coadione  pra?cifa  &  nc- 
ceiTitatiua  non  dc  caufatiua,  qualom  noHri  vocant  cam  pcr  quam  cucnit  plc- 
rumque  vt  ncgotiorum  gc(loryprocurator,tutor,hcrcs,  adminiflratorciuita-' 
tis  &  aliz  nmjJes  perfbnae  agerc  compcliantur,  Nc  rciiicet  alioqui  tencantur 
ob  id  quod  non  cgcrint,  vt  cx  iis  lcgibus  c5ftat  quas  ad  hoc  congcrit  Accur> 
kus  iH^vntc.C.vi  ntm.inmt.Ager.  vel  Accuf.dtgat.  Vbi  quod  prxterea  quat- 
rit  An  Rononicnfis  cogi  poflit  a  fcholari  vt  agatcontra  (cholarcm  qui  brcui 
iit  reccffurus»  alicnum  cft  ab  hoc  tractatu  :  Non  enim  ficrct  ea  coadiio  pro- 
ptcr  iaccationcm  aliquam  &  dilfamationem,rcd  ob  hoc  roh\m  vt  fibi  pr#ipi. 
ccre  fcholaris  poffct  aducrfus  periculum,quod  fubeflc  videat,ne  quo  inftami 
cquum  arccafurus  erit,  vocctur  in  ius  &  recedcre  prohibeatur,    Cuius  pc* 

^ijCgUdepeUendigratia,  potcO:  fufHccrelchoIari  vti  dcnuncict  Bononien/i  al 
quo  calumniam  timcr,  vt  fi  quid  fibi  dcbitum  putct  id  ftatim  dcdaret,  Qup 
iadocaquc  re  in  tcftationcm  rcdacta  fi  Bononicnfis  diflimulct,  fccurusiit 
fcholarisjnon  ne  conucniri  vnquam  pofiit  fi  forte  poft  aJiqnod  tcmpusGal)^^ 
inGaIIia,vel  Germanum  in  Gcrmania  conucnirc  Bononicnfis  vclit,fcd  vti  ne 
podit  Bononicnfis  rcccdctcm  cum  ar^larc  vt  ex  cquo,vt  ita  dicam  2!i^f medif- 
cclfum  fuum  fciiefendat  poftquam  ipfc  Bononieijs  prouocatus  in  motiAx^- 
rftvcl agendi^ vcl  faltcm  declarandi ,  quid  fibi  qtiantumquc  deberi  intendc-. 
rct  arg.  a,  1.  vtt.    de  vfitr.  pupilUr.  Fiunt  enim  huiufmodi  dcnunciationca 

H^nadcxttngucndam  iui\am  &  legitimam  adionem  fi  qua  denunciato  co- 

^^at,  fcd  ad  propulfimdum  traudis  confilium  quod  per  difiimulationcm  3c 
dilationem  aCiorisinpcrniciem  dcnanciatis  vcl  riifpcdum  iam  eflc,vcl  oioi 

•  /ufcipi  poiTc  vidcatur.  Deuiquc  poteft  &  dcbct  diligcns  patcrfamilias  ifti» 
dcnuaciation^us  fibi  profpi^erc  aducrfusincqmmodum^uod  fibftimct  ex 
dikta  actioeiM^^."^^*'^"^»  aduerfus  ^ps^lunv^Monif  ipfius  infti- 

^tocndx.  .  '  .  .  '..  .-^       -V    .  .■  ■ 
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De  captAtortM  itifittutiofte.  ^^^^l^^i^J^^ 

Apt  atoriam  voluntatcm  noftrt  vt^^  eam ffitem-"' 
T--  %*»  ^""^  deccptoria,  captationem  accipietes  pro  captione^ 

'^^»  -^ptioncm  pro  deceptionc.  Vtrumquc  malc  fi  iuris  nis^ 
^3^>*>^n \xi  autorcs  confulamus,  apud  qaos  longc  aliud  eft  captatioj^j' 
■  ^^^^^A  -iud  captio  ,  Rurftimque  longcaJiud  cajpti(^aliud  deceptiOfT 
Captatio  cft  inpeifona,captio  vcro  in  fe,nec  dcccptio  fignificatur  captioniff 
nomne,  fed  damnum  ex  rc  ipfa  cmcrgcnsJ.v/t.D*^e  i$fr.d</t./.fMotie/^9'devcr* 
•hligat.ldca  autem  interprctes  videntur  in  hanc  vcniflc  fentcntiai»i,qu6d  pu- 
tant  captatorjas  voluntates  eCre  iJIas  quas  teftator  voiuerit  c%  aJiCno  arbitrio 
pendci^cSiquidem  carum  ues  f^eciesconftituuntcuin  Paulo  Caftrenfi  4<//»' 

-#  cspuitvru»' 
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'Mpt4tori4^^,dt le^.Yi  Pnniam  cum  rubftantia  ipft  difpofitionis  confertur 
iH^ibcram  volujnatcm  tcrtij,vt  fi  tcflator  dixcritZ^o  MsuiectmumfiTttiMt 
voUtiZutJiTtitHsvolHtrttt  Sccundam  cuni  no  difpofitio  confcrtur  iu  voiunta 
tc  tcrt  j>ied  pcrfbna  ipfius  lcgatarij  vci  hercdis  inftituciiputa  in  hunc  modu 
Ltgt  tlii  CHtTttius  vflHerittVcl  htflitao  tllos  auot  Tttiut  vtf/rtWi/.Sic.n.apud  Ca- 
/Ircfem  icgcndum  cft>Tcrtia  qux  fit  fub  ipc  inllitutionis  ab  aJtcro  Facicndas 
vcl  lcgati  ab  alio  reliiKjucndi  vt  puta  Inflttno  tt  fi mt  tnfittHes^s^XLego  ttbtfilt-' 
l^ibid  tt,tbt.   ^atcntur  vcrohisomnibus  fpccicbuscapcitorixvoluntatis  c6< 
nunc  illud  cfle  vt  eii.fmodi  voluiitas  non  valeatired  cum  aliqoa  diPiindio- 
ie,Primaquidcni  numquam,Sccunda  vcroitadcmum  ^  inccrca  perfona  dc 
nccrtis  confcratur  in  arbitrium  tertiji  Sccus  fi  inccrta  dc  ccrtis,hoc  rnodo» 
f^go  vm ex Ubertts  meiSi  chi  Ttttus  volnerit  vcl  tjHtmTtttHS tlegtrn l.vtrHm  7. 
S.cnm  ^Htddtm  D.de  rtb.duh,    Priore  fiquidcm  cafu  Titio  non  eligcntc  rc~ 
nanct  dilpofitto  prorfus  incer(a,Sccundo  autcm  non  ita  quia  Iiberti  omnes 
dmittuiKur,vt  Cailreniis  fupr '.dicto  loco  ratiociniitur  ex  l.  cwn  ^HtJttmz^, 
l.Ji^Mts Tttioij,$.i.de  /«•^jff.z. Tertia  dcniq,  fpcciem  nullo  prorfus  cafu  va- 
crc  patiuntur  ti  modo  fatta  lit  per  verbu  Fucuri  tcporis,non  ctiaii  pcr  verbu 
rx'teriti,cum  non  lit  condicio  qua:  in  pr^tcritym  tempus  contertur,fed  illa 
iium  qua:  in  fiiturii  Ex  l.ilUAHttm  ji.cum  t.pr€Ctd.\\xn&..l:tUM  in/htHfto 
Cttmens  Si.f.i.D.di  htrtd.vifi.l.\.$,vU.T).dt  his  ^ut  pro  nen  ficrtpt.hab.i.cMpt4 
rias ii.C.dt  ttfi.rmJ.d.l.captatortd  "jo.dt  ltg4t.\.<\\xx  captatorias  fcripturas  non 
lodoinhcrcditatibus  fcd  ctiam  fimilitcr  inlcg<iti$  valcrc  ncgat.Quod  &  ad 
deicoiuilfa  noAri  trahunt,ipfo  ctiam  aflertorcCuiacio  ad  Papinianu  in  d,L 
«ptatortM  yo.de  hered.tnjht  Siue  quod  pcr  oinnia  fmt  cxxquata  Icgata  (idci- 
omminis  VHig.l,i.dt  iegat.i.i.i.C.conimHn.dc  legat.Cxuc  quod  eadcm  jn  vtrif- 
ueratioiuris  lubeifc  vidcatur.PriCtcrquam  fi  defidcicommilTaria  liberta- 
•  agatur  in  qna  fpccialccflc  volunt  vt  fauore  libcrtatis  valcat  ciufuiodi  vo-w 
intas  Sx  l.Jidttcommtffa  ^6.D.dt fdtic.iib  rt.  Sicut  &  fauorc  pia:  caufc  fi 
uid  iu  piam  caufam  rclictum  propon.itur^vt  cx  Bartolo  concludit  CaAjcnf. 
d.i.captatoru  ptr  ttxt.in  cap.citm  ttbt  Extr.  dc  ttfiam.  rcpugnantc  licct  Bal- 
oadd.l.ca^  tatortas  C.dtttfiam.  mtltt.  vbi  mag  s  probat,  vt  textus  illc  iuris 
jntificij  dc  commiflione  diftributoria  intclligatur.non  de  voluntatc  di/po-"*^ 
:oria.  In  cxtcris  vero  omnibus  qua;  ad  voluntatcs  iAas  captatorias  perti- 
:nt,non  video  cx  intcrprctibus  qui  ab  ca  quam  rctulimus  Pauli  Caftren/is 
aditionc  diircntiat.  Nos  tamcn  dilTcntii  c  cogimur  quia  longe  alitcr  vc- 
res  lureconfultos  fenfifle  arbicramur.    Atquc  in  eo  primum  qtiod  /pe- 
at  ad  priorcs  iilas  fpecies  duas  quas  intcrprcccs  conllituunt  captacoiiar  vo- 
ntatis.  Couucnit  quidem  mihi  cum  ipfis  in  co  quod  ncgant  vaicre  volun- 
tem  ,  quj;  aut  ipfam  dffpofitionis  fubftantiam ,  auc  icgatanj  vcl  hcredis 
iftituti  pcrfonam  cotulcrit  in  arbitrium  tcrtij.Sed  nego  voluntates  iftas  cf- 
capcatorias ,  Ncgo  cffe  idco  reprobatas,qu6d  fint  captatoriz.Captatorias 
lim  inftitutioncs,vt  dc  iis  primum  dicamus,diffinio  cum  Papiniano  noftro 
d.i.captatoriat  ydthertd.tnfitt.  eas  quarum  condicio  confcrtur  in  (ccfctum 
icna;  voluntatis :  &  quas  a  Senatu  improbari  necclfe  fait  vt  non  valercnt 
.'ar  antca  cx  iuris  fatiuncvalcbant.  Quid  cnim  attinebat  Senatum  de  eo 
s  faccrc  quod  iani  pcr  fc  iuris  ccrti  crat  &:  explor.iti?  Atqui  cas  inftitutio- 
rs  quf  ex  altcrius  arbitrio  pcndcrec  conftat  iam  indc  ab  ipfo  nafcentis  iuris 
dilit  cxordiu  jmprobAtM  faiiie>prius  ctiau)  quam  Senatufconfulium  iliu4 
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faftum  clT«  de  quo  Papinianus  in  d.  l.  cMpttttmAs»  Id<]«c  rationc  iUft>d08in 
adtcrt  Caius  ind.iilU  tnjlitutio  ^i.eod.tit.  quod  confljnciflime  vctcrcs  «cc^ 
ucrunt  tefiamcntorumiura  pcr  fc  firma  clle  oportcre  non  cx  alicno  nrbitrio 
pcndcrc  Hoc  iprum  autcm idcoivt  vldctur,qu6d  ccftandi  ius  ita  fic  iiidu^ 
pennifli(iaK}jMifcge  duo^ecim  ttbalarom  vt^Iias  tefiantk  pcifona  tolan* 
tsTque  dcmollrata  fit  lis  vcrbis  FMirfjamluu  vtifuper/M  rtn^^itMmflfifS  , 
ViMCtlludctiameilquod  teftamentum  dcfinitur  voluntatis  noflrir  itmic 
fcntcntia  dc  co  quod  poft  mortcm  noftram  ficri  vclimus  /.i.  D.  ^ui  teftttm, 
fuce^.fojf.   It.icjuc  n  cjuis  contra  taciat  &  hcrcdis  fui  inrtituiioncm  confcrat 
inarbitrium  <k  voiuntatem  tcrtij,iiillicutio  nontam  prohibitavcl  improba- 
U  eft  quam  ytei(ifi»oai|i;ieontra  legis  formam  fii^  eft  qaae'  fieri.^  comi^ria 
feoadBm Itogcih licWt.  Nec  proinde  fiiit  in  hanc  rem  oecef&tia^lliowf 
natufconfithi  autoritas    fufHcientc'  dccrcto   &   cutoritate'  vt9t$ttmi 
priidcntum  qui  Scnatufconfulium  de  captatQriisvoluntatibus  fai^lum  prae-  '  •'t 
ccflcrunt.   At  captatorias  Scnatus  improbauitjtanquam  qius  vidcict  pcr  fc 
vifiofas non  cifc,  ncc  co  miniis  tamcn  dignas  quae  impiobai cntur,  qubd  ha- 
bcretu  nefcio  quid  maii  exemplt  &  a  booia  moribus  ahc  ni  c  um  fit  long^  ho4i; 
juAittitcttuiliasmiitaitadirdtiooibasiadida  proiiocari  quam  practexttt  . 
libecalstacisc^taYi  auar^peiibnam  iqua  hcrcditatcm  vcl  Icgatum  Vitltt^- * 
torqoere is»qnt  nullorum  mcritorum  confcius  nihil  alioqui  fperare  poflet.':^ 
Ergo  qiiamuis  hoc  fimile  habcant  voluntatcs  captatoria:  cum  iis  quar  cx  ali- 
cno  pendcnt  arbimb,qu6d  pmnessut  improbaUr,in  eo  tamc  sutdi(Gmttes 
,  cui|itatMiK^|^iLSc^^a^toru     improbat^  sut,ciim  ante  SenatujP. 
"      vakwlSBmi'*  twliwiiywn  valuermit^  ftd  fenp  cr  pro  vldas^  • 
ne  funt»  quaH  pror/us  otiuif  nris  rationc  &  aasilto  deftitutx.  Scd 
^ifajapo  poii^m&m  di0erunt? -Hoc  cnim  eft  quod  intcrpretcs  noftri  alTcqui 
'tiionpotucrwnt,dcccpti  quantiim  diuinarc  ponum,cx  co  quod  omnibusco- 
niuncillud  effc  viclcnt  vt  contcrainur  in  fccrctuni  ahcna:  voluntatis,  d.l» 
€Jptat9ri4s  ^  d,  L  tlla  wjhtuito,   Djtfcrcntia  mco  iudic  o  tota  in  co  cd^quod 
captatoriaifU.(siblac0i]dici(»  contcrturadfecretumaliciMCvoluntatis,  Qc- 
tcnrniii^nacaripftetiiBidHpbfit^o.   Nam  qui  fc  lo(:\w'm  HmillM^' 
^^¥em  Taius  vohfnit  non tam  hcrcdcn^  ir.ftituit  quam  hcrcdislui  tnftitntro» 
ncm  jpfain  1  itio  mandat  quod  a  Ici;is  ii.tab.  vcibis  A  propofito  prorfus 
tlicnum  cil.   Qi£i  vcro  ita  fciibit  QuantA  ex parte  Ttrius  rne  heredem  infli^ 
ntet,  ex  txntx  Tttttu  intht  heres  cjio  h jud  tiubic  Titium  ipfe  inftituit,  ncc  eius 
iiafticutioilcmaltcriu;  vlliui  arbitrio  pennittit^  vt  nccilJc  qui  ita,£A-^iM. 
fmttTttimtmlMrtdm  infiimttt  tx  is-MmUu^ttm^mitM^  *tMA  trg«^ 
ConfcR in feCrctum  volumatis  Titijnon  infta6Htonem  (cd  coiidicioncia^ 
huius  inditutionis,  cumvcrbalUa  jQtt'nrt  eie  ffheTitiHsmehiredcmin" 
.  fiu». t  taciaift  cond j cioncm  cx  potcflatc  vcrbi  fituri tcmporis  in  quod  colla-  , 
ta  dilpofitio  tdvulg.l.  Sttchttm  <jut  mens  ertt  C.deleg.U.nu^u  ^^.de  leg.^.f.  fcri- 
^i/34.p.'://r4ccundumCuiacij  cmcndationem  lthr.uOi'/er.c.*p.^^,Ahuci  porro 
-  longc  eft cpnfiBrri td  fi^crctnm  aUcaa^ viQ^Mttif dH^dfitbnem  ipfam»^4 
vciofolam  di^fiwoni^caadiclpiBim*^'  SimrigiCilr  captatoriasvqii^iii^^ 
emncs  condicioflBikt^^&t^  ez  qua;  alicrfo  arbitnopenviiTa;  fuf^pHS  cum 
hac  diucrfitatcquodcaram  condicio  dlHltaiatllOlietiamiX^^^pwilB^dlC^ 
{«iUia«v.aUcaQacbiti:io{eadeu  «^S^'  '^'^ 
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ERROR  Q^VINTVS. 
vobtnfat.hnt  in  ahenum  arbirriurn  nllAtis  m  ijno  a  captittcriis  dtjferMnt  in 
qu9  conue/nAnt  adi.CUmet/j  8i.$  l'V.de  hered.tnfitt, 

m 

R  c  o  in  iiio  cti  ini  couucniUDCiquod  quotics  quzriinus  an  vaieac 
captatoria  ini\itutio,aut  ca  qux  altenus  arbitrio  pcnr/iHa  iit,ponc- 
dum  ncfclTarib  cft  fatisfadtum  crtc  condicionijfccutdmquc  iiccla- 
j-ationcni  voluntaiis  cx  partc  iliius  ifi  qucm  collatam  tcibiorvo- 
uit  fiue  inihtutioncm  ipfani;liuc  ml^itutionis  condicioncm.  Alioqui  iruflra 
."iTctqu^rcrc  anvicio/a  vcl  a  Scnatu  improbataenct  condicionalismiTitutio, 
ctiam  fubiato  vicio,fcmotaqueScnaturconfulii  autoritatc  aoliuc  tamcn 
:nutiIisrepcrirct'jrob  defcctumcondicionis.  Incdmqiic  rem  tcxtus  cftpcr- 
cjiiam  clcgans&  accommodatus:»  d.iQejnens  8i.§  i.vbi  att  Paulus,Si  ita  fcri- 
pfcrit  ichztor  Quanta  ex  par.e  me  a  Tttto  heredet/t  trrjiit:  tum  recitajfem,  exea 
parte  Semprtmtis  mtht  W*/f/?ff,nonpflc  captatoriam  inilitutioncni,  fiue  quod 
dd  prartcritum  tcmpus  coliata  {it,vt  vulgo  colligimt  cx  verbo  illo  reatafiem 
^quanquam  niliiJ  vetat,ita  ctiam  concipi  condicioncm  qux  ad  futurum  rcfc- 
r ^tnr  i.fi it.ifiteriti^,}  i.  D.derndnum.ieflam.)C\ucvox\x^s  quod  inaltcrara  pcr- 
fonam  quam  qu^  podit  vidcri  captata  Inftituto  lcilicet  Scmpronio  a  quo  in^ 
ftitui  viciHim  icRator  nonfpcrabat  fed  aTitiocui  nihilipfc  iclinqucbat,Ni- 
fi  forte  p  mcrcs  pcrfonam  Scmpronij  adco  fuilfc  coniurdam  pcrfonx  Titij 
fuic  fanguinis  iiue  alicufus  necciutudinis iurc,vt  potuerit  inilitotio  Scmpro- 
njj  tam  f  icilc  mouere  Titium  ad  inftitucndum  tcftatorem  quam  fi  Titius  i- 
pic  fuiffct  inftiruius,Quo  cafu  non  improbabiliter  dcfcndi  furtaflc  poflct  ha- 
bcijJum  cn'cTitiuni  ipfum  pro  inftituto,&  confcqucmer  pro  captato.xr^./. 
fltvfamtltof  ^  1.  D.de  condtc.  ff)  demonflr.  i.fed fi  fitvres  lo.  j>.  in  adrogato  D.  de 
zu/^.&pupthfiilrJiit.SuWumg^it  tamcn  PauJus  tn  a.^.i.fi  nuilum  ^  tcitatorc  re- 
citatum  fucritTitij  tcftan.ftum,inancm  videriScmpronijinftitutioncm,rC' 
nic.  tj  qiioquc  fufpicionc  cnptatoria:  mftitutionis,Id  cft  non  nuafi  ha^c  infti- 
tutiofinoiicuidcntcrcaptatoria  faltc m  fu /pc<5ta  fit,  quod  lufficcrct  ad  cS 
T!iiprobandam  vt  dici  folctdecaetcris  qux  in  fraudcm  Icgum  vcl  fenatufcon- 
f  Itorum  excogitata  vidcri  polfunt  l.jut  tejiamentum  i"} .D.de prolfat.i.<jutdarn 
iQ.^.uad  SC.yelUian.Sc<\  quia  tamctfinullomodo  fit  fi.ifpcda,inutili$  tamcn 
cft  tanquam  fada  fub  illa  condicione  firecttauerm  me  tnjitiwumheredem  a 
T<.'w,qnx  condicio  plane  dcticit  nuIJo  per  teftatcycm  rccitatolTtijteftanit- 
to.Qijidnienim  huiufmodi  condicioncm  cxiftcrc  ncceflb  cft ,  vt&aliaip 
ijuaralibetlicitam  nccimprobatam,  priufquam  dici  pofljtvtiicm  &  cffica- 
ccm  clTc  inftitutii>ncm?/.y7 heredi  ^.cr  tot.tit.  D.de  condtc.  tnjht.l.  faCla  6^.  $.Ji 
f  b  eeniitione  D.adSC.Treb.  Ergo  fimilitcr  cum  dicimus  non  valcrc  condi- 
cionalcm  inftitutioncm  qua?  vcl  captatoria  fit ,  vtT alicno arbitrio  pcrmifla, 
iic  neceffario  intciligcrc  dcbemus  vt  quamuis  condicio  cius  extitcrit.  biuc 
i^ubd  hcres  iaftitutus  teftatorcm  fuum  viciffim  hcrcdcfcnpfcrit ,  fiue  quod 
tcrtius  in cuiusarbitrium  &  voluntatcm  collata  inftitutio  tuit  perfonam  in- 
ftituti  elcgerittnon  co  magis  valcat  inftitutio  proptcr  vicium  fiuc  captatio-^ 
nisfiucdifpofitiooi»,  qujc<iJioqui  ob  dcfeftam  condicionenunutiliscflet 
iure  communi.Etincovt  dixi  conueniunt  Captatoria  iufticutift,  &:  ca  qu«E 
aJieuo  arbitriopcrmifTa£uic:Vtproindcintfum  non  fic  ob  huiufmodi  con- 


Digitized  by  Google 


U    ANT.  FABRI  DE  ERROK.  PRAGMAT. 

uenicntias  fadum  fuine,vt  cam  qux  intcrhuiufraodi  voiuncatcs  eft>  didcrc' 
tiam  intcrprctcs  non  cbrcruaucrmt.^x  qua  tamcn  ctiam  illa  nafcitur ,  quotl 
inflitutione  alicno  arbitriopermitratdcuti  tota  jpfjdirpolitionis  fubi^ria» 
vt  Caftrcnfis  Ioquitur,in  altcrius  voluntatcni  coJJata  clt,ita  loram  cam  cor- 
rucre  atquc  viciofam    inutilem  <jfre  nccclfc  eft :    i.  tU^inflitutto.  Cjputo- 
riam  vero  voluntatcm  c;!iiJs  non  tam  difpolitio quam  condicio  fola confcr- 
tnrad  fecrctum  alien.c  voluntarisnon  fcmpcrtotam  inutjlesii  cftc  neccfla-- 
rium  eft,fcJ  co  folo  cafu  quo  Hcri  nccjucatvt  condicio  im|)robctur,quinto- 
taquoqucinftitutio  vicicturart  euenit  in  cxcmploillo  quod  paHim  &  quali 
vnicum  prndentcs  noftri  aJfcrunt,  QHMntd  ex parte  Tttnu  me  heredem 
titetiex eshereimtht efl«,Tol[ccmm  quodinhac  voJuntatc  captatorium  & 
viciofum  eft,condicioncm  fcilicct  illam fi me  ex  mU^ua p4tru  Tttim heredem 
*«)?//»*rquar  licct  non  lltconccpta  pcrexprciram  rigura.n  condicconis,  cx- 
prefta tamcnpotius quam tacita  vidcri  dcbct,NihiI  cx inftitutionc  rclinqoe  . 
tur  quod  pomt  fub(ifti:rc.  Quo  J  namquc  fupcrcft  ex  eA  pArte  heres_  mtht  efl» 
nullumaiium  fenfum  habct  quam  vt  vidcatur  Titius  inftitutus  cx  ca  pnrtc 
quac  nuUa  fit,vt  jn  LfxfM^  ic).eod.ttt.dehered.tn(^,  cum  tcftitor  nullam  parte 
cxprcflcrit,nifi  pcrrclatioricm  ad  cam  quar  nulla  circc.  Non  quiaponam  tc- 
Aatorc  hunc  nulla cx  parte  aTitio  inftitutu  fL;iire(iam  cnim  dixi  c  concrario  • 
poncndum  cffcimplctam  condicioncm,vt  poffit  trai^ari  dcinduccnda  /c- 
natufconfulti  potclcatc)fcd  quoniam  vt  maxime  verum  fit  tcftatorcm  fuifle 
a  Titio  inftitucum  ex  femiircnullatamen  eius  partis  ratio  haberi  potcft  pro- 
ptcr  aucoritacem  fenatufconfulti^quod  ficactcondici6nem  cotam  improbat, 
ixa  &  mcntionem  illam  partis  quac  conci  ci  mis  pancm  fecit  iis  vcrbts  Qj**' 
tMexpsrte  quibustamcnfablatis,  nihil  r>pci'cft  cx  quo  poflit  probari  vci 
coniiciquantacxparteinftitutus  fucrit  Titius,qucmporr6ncgari  nonno^ 
trft  quin  tcftator  inftitutum  voKtcrit  non  ex  afle,at  ncquidcm  cx  partc  fini- 
plicitcr  8c  abfolutc,quo  cafu  videri  poflTct  inftjtutus  cx  fcmilfc ,  kd  prarci/? 
cx  ea.dcmum  partc  cx  qua  tcftator  ipfc  a Titio  inftirutus  rcpcrirctur,vt  pro- 
bant  verba  ilia  quae  fequunturin  inuitutionc  ex  eAheresmtht  eflo,  Indeque 
oimirumeft,  quodquamuisin  huiufinodi  infticutionc  captatoria,nihiI  flt 
improbabilc pnrtcr  condicioncm  inftitutionis,Scnacus  tamcn  cotam  jiifti-  * 
tutionctn  improbat,non  minus  quam  fi  [pfa  fubftantia  inftitutionis  collaca 
cffccad  fecrctum  aiicna!  voIuntatis,Ncmpequiacondicio  huiufmodiflcim- 
pliciu  cft  &  inriu  inftitutioni  vc ab  ca  fcccrni  nuliomodo  poflit. 

ERROR  SEXTVS.  - 

lUinflitMiiontflcfARAy^i  titivs  hp.rf.dfm me  in$titvet,titivs  he- 
R£SMiHii:&To:<i^  L\.itt  fifhD.  dt  htj  tfujt  pro  nonfcrtpt.h^dfent. 

^TS^AS^tXt  T  ^n^c  tcftatorcm  ita  fcrlpfiflc  S#  Tttita  heredem  me  inflitueit 
r^3/^\V^)j  Ttiiusheres  mihie/lo.  Non  dubitatur  quina:qiic  c.iptatona  fit 
hxc  infticutio,qua:  fcilicct  cxprcflam  cundicioncm  habct  cx 
prcfim  coliatam  in  fccrctum  voiuntatis  1  itij :  Scd  ncgo  ta- 
^^^^  v^^w^  incn,quod  ncmo  fortaflc  antc  mc  obrcruauit,improbjta  cflc 
humfiuudiiulUtutioncm»  &  dcfgndo  Ticium  luhxioimaus  hacdem  forc. 

Mouct 
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vlouct  mc  illud  quod  ncgari  non  potcft,  condicioncm  \\3iT\cjiTmui  herede 
ne  captatoriam  eHe  &  a  Scn  jtu  improbatam ,  ciim  co  quoqiic  cafii 

.po  Scnatus  totam  mUitutioncm  quafi  captatoriam  improbat ,  non  alia  ra- 
lioneiJ  faciatiquam  ociio  c6diciouis,(]uar  proinde  vt  ipfa  pcr  fc  muito  vrn^' 
gis cxofa  tuerir,^  a Scnatu  improbata  ncccHl'  cft.  QubJ  fi  condicio  cft  im^' 
^robata,vt  cft,  Ergo^:  impoflibilis  cft.  Kcccnim  tjuifquam  diibitat  quin 
:ondiciancs  Iuk*  a  Scnatu,  liuc  a  Principc  improbata:  in  carum  numcro  iint 
\w£  imp4  (fibiUs  cxiftimantur  LfHtus \*yD,de  eettdtc.wj}n. Atc^ui  impoflibi- 
is  conciicio  pofua  in  inftitutione  non  viciatinftitutioncm  icd  viciatur/. 
•od  ttu  Nam  &  gcncraiius  obtinuit  vt  impofiibiJcs  condicioncs  tcftamemo 
idfcript.x-  pro  nullis  habeantur  l.i.Dc  condtc.f^  demcn/fr.liv^o  perindc  valc» 
c  dcbctca  inlXituuo SiTihHS heredem me  in/ttrnelTiriuj heres mihi ejlo itc^uc 
\  fic  conccpia  cflct  Si  ftiiHs  cceium  dtgtto  t  ttgt  rit  heres  ijht.  NihiJ  cnim  rcfcrt 
juid  impofiibilcm  bciat  condicioncm  an  ius  an  natura ,  ncc  miniis  vno  ca- 
li  cjuam  alio  potcft  iuftitutionis  codicio  ab  ipfa  inftitutione  fcp.irari,vt  con 
iiciofciiciatur,inftitutio  autcm  fubfiftat,()uam  fane  confcruari  quotics  Heri 
rommdde  id  potcft,pubJicc  cxpcdit  fauorc  tucndarum  voJuntatura  vJtima'^ 
'um,qu.T  omnium  funt  (auorabiJiffimx./.t/r/ neg<*re  6.  D.trfiam.  ijuemMdm.a- 
^er.l.x.Cdefaaof.Ecclef^l  vcro  fi  inftitutio  iJla  de  quanunc  agimus  Tittw/ fi 
fieheredem  tnjfittiet  heree  efio  iir\j^iohati  cti\:t  a  Scnatu  tanquam  cnptatoria, 
qujscrcdat  non  tuiife  prudentcs  cxcmpJum  ho<aJJaturos ,  tanquam  quod 
magis  obuium  cflct  cjuam  fupradicfl^um  iiJudin  cjuo  fibi  tantopcre  placcnc 
Quanta  ex parre  Tittus  me  heredem  irjftttuet  ex  ea  heres  e/fo,dc  quo  tn  dJ.tUa  au 
tem  in prinapui.l.(^lemens  ^  x.dehered.tnjltt.a)  tn  d.l.x.in fin.Dehts  ejua pro  non 
fcrtptMabent.  qui  poftremus  locus  videtur  mihi  omnium  accommodatifii- 
mus  ad  fcntcntiam  noftram  confirmandam.  Ibi  cnim  tractat  lulianus  non 
obitcr  fed  tx  profcflb  dc  inftitutionibus  aSonatu  improbatis  cum  pccnas  Jc- 
gis  CorncJia:  conftitucrct  aduerfus  cum ,  qui  hcrcdititcm  fibi  vcl  Jcgatum 
^cripfiflet^Et  ait  viJcri  Scnatum  codcm  modo  ilJas  improbane,quo  impro- 
b3t.x  funt  ctiam  ilJar,  Qua  ex parte  me  Tittus  heredem  fcri^tHm  tn  tabulis  fnis 
recitauertt  ex  ea  parte  heres  r/?o,Ita  fignificans  non  obJcurc  meo  iudicio,  non 
tam  eifchoc  cxcmpJumcap tatoriarum  inftitutionum  aScnatu  improbataru, 
quam  illas  ipfas  cHc  inftiturioncs  captatorias  quai  Scnatus  improbauit,vt  in- 
icliigamusnon  alias  Jiuius  gcneris  improbatas  cfle,  quam  qua:  perhuiuf- 
modiformulam  fintconccptacrCumquatamcn  formuJa  nihiJ  corrimunp 
hnbct  inftitutio  fic  concepta  fiTitiiu  mt  heredem  injfttuet,  beres mthiel/oiNcc 
fi  j^onas  adicciflTc  tcft.itorcm  quod  tamcn  ad  fuprafcriptam  formuJam  pro- 
pius  acccdcrcr  ftTitius  me  heredem  ex  femijfe  injfttuer,*ec  Jhmjfe  heres  */?*,quta 
nis  duabus  formuJis  tamctfi  cadcm  condicio  caquc  fcmpcr  improbata  con- 
tineatur,attamen  ita  continctur  vt  fcparari  faciJc  ac  commodcpoflit  ab  in- 
ftitutionc-.AcfubJata  cortdicione  rcmanct  inftitutio  pura  iis verbis  abfoJu- 
ta  Tititu ex  femtffe  heres efto  nec  dubitari  potcft  cx  qua  partc  fit  inftitutus.- 


ERR  OR     S  EP  T  I  M  V  S, 
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N  V  s  tantum  in  toto  iurc  noAro  Jocuscfttjui  cumijstjuje 
fupra  diximus,pugnarc  maximc  vidcatur.Is  ci\  in  d.  /.  #i<«  au- 
te  n  §.u*D.dehered.tnflit,  Nam  poftcaquam  P.mlus  dixit  iJIas 
inftitutioncs  captatorias  non  cflc  li  tcftator  ita  licrcdcni  infti- 
_     imXtQmf  ex pMrteTuitu  hcredem  me  injhtHit  exeupurte  M*- 
ui%u  hpru  ejlo.  quia  non  in  futurumjfed  in  prartcritum  colJata  iuititutio  cft, 
Subijcitur/<rii  tllud  ejuxrt  potejf^An  tdemferuadHrnfit  (mod  S  tjmm  cerfuitetiMmJt' 
in  aliMmperfanafft  capeuttone>h{ilc  cnim  Icgcndiim  cft  non  vt  vulgo  captio  ew) 
auif  dtrexerityvelhtt  Jtttufc,ipferttT'm\is  fi  M*uium  tabi.Iis  caiamcnti  fut 
•  hcrcdcm  a  fc  fcriptum  oftcndcrit,probaucn'tciuc  hcrcs  cilo :  ^fitod  tn  feiiten- 
fiamiluc^\HitSenatufcotfultt incidire non  ejl di:bium.Ex  cjuibus  vcrbis  aj  parct 
jion  dubitailc  Paulum  quin  cjptatoria  &  improbata  cllct  inftitutio  etiam 
cuius  condicio  cxprclfa  eflct  pcr  Hguram  condicionisM<t  cft  pcr  didioncm Ji 
non  pcr  illa  vcibaqux  ncccliaria  cfle  contcndimus  ,^4«r4  ex  parte 
cjuodidciu  eft       rv^^rr^.  PolVct  ^uidcm  rcfpondcri  ncc  improbabilitcr* 
'  ;neo  iudtciojtotumillumi^.  Triboniani  clfc  noii  Pauli  (luetorniam  propo- 
ncnd.v  quxUionis  infpicias,fiuc  vcrbaquibus  coDccptK^^uarftio  cft  ,  liucdc-:^ 
nifluc  rcfpoulionc  cju.Taftcrtur  ad  propofitam  cjuaritioncm.Nam  propontio»'.» 
ip(a  tjuarlUonis  parum  apta  cft,&:  parum  cohxrcns  pr.«ccdcntibus  in  quibus 
nihil  ^^aulus dixit  de inflitutionibus  captatorijsjcd  dc  non  captatorijs.  DeJ" 
bucrat  autcm  aptari  potius  Icgi  prarccdcnti,qu2  cft  Papini ani ,  &  in  cjua  non 
•nUi  dc  captatonjs  inititutiombus  agitur  pcr  Scnatum  iinprobatis.  Soict  au- 
Tribonianustcum  opinioncs  fuas  rclponnsprudcntum  inferit,  faccrc  id 
pcr  quxftiunculas  vt  plurimum  alicnas  ab  co  ipiu  loco  cui  aptantur.  Jila  etia 
vcrbac^uibus  in  proponcnda  qu^efliionc  lcx  vtitur  etiamfi  tnaliamptrfonatn 
captuttonem  dtrexent  boinim  fcnfum  nullum  habent.   Ncc  cniii.  laiinc  quis  ^ 
'^dixeritcaptationemdirigi  inpcrfonam  qui-  captat,  fcd  laniiim  in  cam  tpa. 
captatur.Pci/onaficjuidcm  quaccaptatilla  clt  qux  captjtioncm  dirigit  noii'-. 
inquam  captatio  dirigicur.  Ettamcn  nihilaluid  his  vcrbis  cxprimcrc  Tri- 
bonianus  voluit ,  nifi  cafum  illum  quo  tcft.itor  non  pro  fc ,  fcvfpro  aJio  ca- 
ptatc  volucrithcrcdcm  ,  vt  apparct  cx  fubicdo  cxcmplo  Ti/i;</// 
tabiilie  tejfamenti  'utUeredem  ajefcrtptum  o^lendertty prebauerit^ue ,  heres  ejf$^ 
Htc  cnim  quid  aliud  agit  tcilator  mii  vt  Titium  Jicrcitcin  fuum  captctpro 
Mxuior*Non  crgo  diri^it  captationcm  in  pcrfonam  .iliam  quam  hcrcdis  fuit, 
fcddirrgitproulia  peiiunaquam  pro  fua,ncc  dingitur  captatio  hoc  cafu  iiV' 
M.^uium,fcd  in  Titium  fauorc  Mjcuij.Ncque  crcdi  potclt  Paulum  tam  mali?f.. 
ac  impropric  vnquam  locuturum  tuiflc.   lam  vcrb  quam  inclcgantci  &  in- 
concinnc  ad  propofitaiji  quarftioncm  rcfpondctur  ijs  vcrbis  fuod  tn  fenten-^r.: 
ttam  Cenutu/conjtiht  incidere  non  e(i di.bium.QinA  enim  attincbat  pr^ tuiticrc  il- 
lud  quarripoflc,quodll.jtim  dubium  non  clicdicatur?  '^olctnc  Paulus:uita- 
lius  quifquam  cx  prudcntibus.proponcrc  quarftioncm  aliquam  de  rc  noii  " 
dubia  f  An  non  potius  ridcrc  tanquam  ftultos cos  qui  dc  rc  non  dubia  qu;«- 
ftioneirnnoucat«*/.£)ffwift.»/ i'j.D.ejuttefiam facer.pofi.  Polict  igitur, vt dixi- 
inus,non  improbabihtcr  dcfcndi  totum  hunc  i).  Tfiboniani  eiic  non  Pailii, 
de  quo  minus  dubicabit  qui  nobifcum  obfcruaucrir  tam  inulta  ali.i  exTribo- 
nianiiurifpruJcntia  &  ingcnio  m  rc/ponfa  prudcntum  irrcplMfcQuaJc  intci: 
cxtcra  dc  in  eod.  ttt»De hered.infttt.'iUod  quod  fcriptum  cll  in  l.mtempus  61.  in 
ycrbis  illis  poftrcmis  nijt  ex  aitte  apertifinnis proltattontbtts fuertt  reueUtum  pro  ^ 
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^HXptrfonntt^atm- ftnfertt  quod  nos  iatn  alio  loco  pluribus  oftcndimus. 
Hocaiitcm  adinUlo  vt  isjJ.  I.  Tribouiani  fit  non  PauJiparummc  moucrct 
obicdio  ijii.T  contra  fcntcntia rn  noflram  ficrct  cx  autori  .atc  Triboniani  cui 
foJlcnnc  eflnon  modo  ncglijjcrc  pafllm,fcd  ctiam  pcrucrtcrc  iurisratio- 
ncm,SeJ  timcn  q  joniam  ditrtcilc  dl  a  pragmaticis,  &  vulgaribus  intcrprc- 
tibus  impctrari-jVt  vcl  rribonianeas  additioncs  iflas  agnofcanc ,  vcl  mino- 
rcmijscj  lam  prudcntum  rcfponfisautoritatcm  tribuant,  quantacunquc  ra- 
ionc  vrgcantur,Rcrpondc.imus  qdoJ  illi  putabunt  foriafrcproUabilius,cgo 
:crtc  miniis  probabilcnon  aiiam  iJIius  loci  fcntcntiatn  cffc ,  nifl  vc  in  fupra- 
cripto  ilJo  excniplo  Titi  ts(i Aidntwn  lalfHlfs  reJiamfiTt  fut  htrtdttn  k(t  fcri- 
uutn  oJltnderttt^chaHtrhijMtiheres efio.wQn  co  minus  capc.^toria  fic  voJuntas, 
t  confcqucntcr  a  Scnatu  improbati  quoJ  tcllatornon  fibi  fcd  Maruio  ca- 
•tiucritTitiuin  herp dcma  le  inllitutum  non  tam  vt  ci  bcncFaccrct  quam  vt 
kI.i*uio.S.}flicit  cnim  captatum  cflc  cam  qui  hcrcs  fcriptus  fuit,  vt  captatoria 
foluntas  dici  poflit,ncciUu.-I  prtCtcrci  inquircndum  ci^,  cai  b  Jno  ccfTura  Ht 
:a  captact;p,  licet  Scnatus  dc  illa  tantiim  captationc  locutus  fic  quam  tcftator 
>ro  fcnonproaiiofeccrit.Parumnainqucintc;cftancontra  vcrba  nn  con- 
ra  Jcntcntiam  Scnatufconfulti  quid  faCtum  ftt.  Scd  quis  crit  ef!e<S.us  huius 
\  )UxaJ  fcnacufconfultum  intcrprctationis?An  illc  vt  tota  h^"c  inftitutio  cor- 
uat  non  minus  q  iam  (Vfcriptum  cflct  ^«4/2/4  rA'  partt  Ttttnt  Alxttimn  ht-* 
tdtm  inJltiHttherts  tnthi  r/?o,Mmime,>Jcquc  ver6hoc  Icx  ait.  Quidni  cnim 
licamus  conJici oncm  q.j.r  cxprcira  fitpcr  figuram  condicionis  rciici  dcbc- 
ctanquam  impoffibilcin^Ipfani  vero  infl.itu:ioncm  detendi?Scd  illc  tantiin\ 
1 3  contrario  /ola  cjnJicio  t  jnqiiam  captatoria  &  a  Scnatu  improbata,atq; 
\oc  ipfo  impoflibiIisTciiciatur,quar  alioq.ii  li  Hon  r»agis  ad  fcntentia  quam 
d  vcrbaScnatuspcrtinerct  implcndaomnino  cfl'ct,priufquam  Titius  cx  in- 
Iftutionc  ficri  hcrcs  poflct  cxcmplo  altcriusconJicionis  cuiuflibet  non  im- 
>robatae,Vt  in  /.hoc  aritculo  ly.  tod.  tit.  vbi  Pomponius  ex  Labconc  fcr ibit,li 
cftator  ita  dixerit  T$ttu4  ^  Setru  eju.irta  auifjut  torum  tx partt  btrtdtm  mt 
'.'.bntrit  fcrtptHm  herts  mihi  eflo  omncslubeanc  hcredcm  fcrlptiim  tcfta- 
orcm,ncutrum  hcrcdcm  cflc  poflc,quoniam  ad  ommum  factum  fcrmo  JIc 
cfcrtur.  Addc,ncc  captaioria  ^  improbata  condiciotcft  qui  in*prjtcrituni 
cmpus  collata  fuir.Habuit  cnim  id  Pomponius  pro  tam  certo  vt  nec  cc  illo 
lubitec ,  Non  magis  quam  de  validitatc  inflitutionis  ,  qux  haud  dubic  tota 
orrucrct  fi  condicionem  cnptatoriam  contincrct,quippc  quar  non  pcr  figu- 
am  coHdicionis  cxprefla  fed  pcr  di^ionpm  illam  ^M.^t}tatx partt  fcpariri 
b  inllitutione  nuIl^modbpollct.Non  ergo  finc  effcclu  eft  quod  dicimus  in 
pecic  $.L.d.  /./^4/i«/^//y,cjptatoriamcflc  condJ^ioncni  &  aScnatu  improbat- 
am  vt  impunc  conccmni  poflTit^ncc  tamcn  viciofim  aut  improbatam  faciac 
,nftitutioncn),quia  non  adeo  coha:rct  inftitutioni  vtcommodam  nonrcci- 
j>iat  fcparationcm.Atquijdicat  aliquis,propofita  crat  qtefttojAn  in  hac  fpc- 
;ic  idcm  diccndum  cflct  quod  Scnacus  ccnfuit.Sic  cnim  habcnt  vcrba  qu.r- 
lionis.Scnatusautcm  vt  iam  inculcaujtepius.noh  tantiim  condicionem  in- 
htutionis  captatqria.*  fcd  ipfani  quoq,  inltitiutioncraiJniprobauit.Ergo  &  in 
lac  ij>ccic  voiuil  Paul^is,fi  modb  Paulilocuscft  non  magis  inftitutioncW 
lanc  vakrc  quim  coodicionc(n,tamctfifigura  cdodicionis  cxprcfla  propo- 
icrctur.Rcfpoiidcojita  quidcm  propofitam  fuiffc  quarftioncm  ,  fcu  non  ad 
rainVcfpondcri ,  quod  fupponit  obicdio  idipfumiii  hac  fpccicjcruandum 
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cllcjquoii  Scijatiis  ccnfuit,at  hoc  tantum>  Non  elTc  diibium  tjuin  tcftator  in 
fcinciuiAm  Sciutufconfulti  incidcrit,quod  vtiquc  (ic  accipi  nihil  vctat  quo- 
nioJo  volLimus,vt pcrituic  captatot iam  adfcripfcrit  condicioncm,is:  confc- 
qucntcr  rciicicnilam  >  acii  hcrcdc  f;ium  Titiuin  captnflct  pro  fcipfo  iion  pro 
Mruiorncc  itlco  umcn  inflitutiotora  nnprobaau,illt,quar  fciJicct  ctiam  cx- 
ploficoinlicionc  polTjt  fjlua  fiibllrtcrc  ,  Nimirum  fi  con  iicionis  rigura  cx- 
prclTa  lit  vc  in  propolito  cxcmplf -inon  itcm  li  poncics  conccptain  huiufino- 
ili  coniiicio:)cin  pcr  cam  formulam  qua  Scnati:s  vfus  cft  in  cxprimcndis  iis 
inrtitutionibus  captatoriis,qu.is  improb.:uit,id  q[\  pcr  \ciba  illa  QHfniatx 
/7<^7;-,quomodo  poncndum  necef].in6  clTct  fi  vcllcs  candcm  in  omnibi**  ra- 
lioncm  conftitucrc  huiulmodi  voluntati«  captatoiir  qua:  cxtcrarum  om- 
nium  a  Scnatu  improb.itariun.Qnidcnim  cft  quod  nos  cogat  idcm  ius  con- 
tlitucrein  iiscalibus  qui  habcant  diucrlltatcm  inaKimam  &  larionis  qua: 
fcmpcr  potilTjiniim  fpcdanda  crt,&  vcrb  jruin     Illud  fanc  conlht  vcl  cx  i- 
pfius  liuc  Pauli  (luc  1  riboniani  con^cfltonc,  Scnatum  ntq;  dc  hoc  porterio- 
rc  cafu  qnrcquam  conflituilTe^ncquc  in  captatoriis  inftitutionibus  improba- 
dis  cain  fpccicm  traclalfe  in  qua  cflct  pcr  hguram  condicionis  cxprclla  con- 
dicio,qua:  captatoriam  ticcrct  inftitutioncm.Ponc  igitiir  lildcni  vcrbis  co- 
ccptain  vtramquc  inRitutioncm  &  cam  dc  qua  Scnatiis  locutus  cfl  ,  &  cain 
dcqua  Paulns  qn.rrit,hac  fola  diticrcntia  qi  6d  m  vnatcftator  hcrcdc  fuuin 
captaucrit  pro  lcipfo,in  aitera  pro  xM^uio.  Admittain  quod  volcs,  vtroquc 
cafu  impiobatam  clTc  non  cantum  condicioncin  inftitucionis,fc<!hnftitutio- 
ncin  quoqi  ipfam,  Atquc  ita  fatisfcccro  ci  quodlcxait  idem  in  hoc  cafuob- 
tincrc  quod  in  alio  Sciiatusccnfuit ,  Nam  ncque  hoc  alitcr  dici  potcft  quam 
li  in  vtroquc  cafu  codcm  vcrborum  formula  vfurpctur.Scd  fl  ponas  captato- 
nam  condicioncm  inftitutionis  conccptam  ciTcpcr  cxprcflam  figurain  c6- 
oicionisjVt  in  cxcmplo  illo  dc  quoiw  d.l.ilix  autem^.i.\n  hunc  modu,y7yl/^. 
HuimtabMUs  teflamentifsnheredem  afe  fcriptum  ojieriderit  non  pcrvcrba  illa 
quantaex parte^fixxxhws  Scnatus  vfuscftin  lis  cxprimcndis  concipicndis 
infticutionibus  quas  tanquain  csptatorias  iinprobauit :  Admittam  cqui Jctu 
pci  indc  captatoriam^cflc  condicionem  huius  inftitutionis,&:  qucd  omivino 
confcquens  cft  a  Scnatu  iniprobatam,rcd  ucg.ibo  ipfim  qiioquc  inftitutio- 
nem  improbatam  cflc,quia  ncc  ncccflc  cft ,  cuni  rcicclatOviicione  tanquim 
alia  qualibct  impoflibil:  poflic  falua  mancrc  inftiiutio,pra!tcrqi:ain  fi  ponc- 
rcs  fuum  hcrcccm  ,  qui  non  nili  fub  potcftatiua  condicionc  inftitui  potcft, 
fub  ciufmodi  condicionc  infticuCum  im(\cyd.l.fi/t/u  15.  de  cordtc.  in/ftt.ianctm 
L.\:D*de  her<d.inJiit.}^CQ  co  uiinus  tamcn  vcrum  erit  qirodkx  ait  teftatorcm 
hunc  qui  captatori.^m  condicioncm  inftitutioni  adicccrit  non  pro  fc  fcd  pro 
M.cuio,  cxprcfla  figuracondicionis  pcrindc  inciderc  in  fcntcnciam  Scnacuf-  . 
confulcijfcd  quanium  ad  folam  condicioncin  improbandam  >  qu»  fanc  non 
jmprobarccur  fi  vcrbn  Scnacufconfulci  inordtcus  fcqucrcinur,ncc  vllam  zd 
ca  intcrprctationcm  adhibcrcmus. 

ERROR  OCTAVV», 
JDefomHlucxtmfr/^Hm  pofitorum  in  dyl.ilU  atttem       Qmtni  8j.  $.\J.  hotr 
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V  A  M  <i^v  A  M  lioc  ctiani  admiiVo,  aJhuc  tamcn  fufpcclutn 
iniiii  valdc  cfi^cxctupJum  illud  Tttttu  Ji  AiAHtun,  t^ibiilts  tefia- 
mtntt  fuiheredcm  ttftfctiptuin  o^endcYti-i^Y^bMienteiue-Joeres  e- 
y«.Vicictur  cnim  liis  vcrbis  conccpta  cllc  concicio  in  tcmpus 
pra^tcntum  non  in  futurum,ac  prointle  non  magis  captatoria 
dici  cxrcgLfJa  prjlita  initio  ciufdcm  Jcgis<j,uatn  ilia  dc  qua  «>/ Clemens  $.  i, 
fuant4  ex parte  tne  k  Ttiio  htredem  tnjlttHtum  reciiaJfeMyaut  iJla  i'c  qua  in dJ, 
ttfr  <»r//f<i/o59.f5<i.quxadnoiliampropiU5acccJit,f«4«/>i  ex  parte  heredem 
*ne  fcriptHm  b.-bucru beres  mtlu e/le.  Quid  cniin  retcrrepottflan  tctlator  ita 
iixcrit  heredem  me  fcripmm  habuerittVt  in  d.  t.  hec  arttculo ,  an  vcro  heredem 
\rtptufn  oflenderuprob.tueritifue  vt  iii  d.l.tlU  autem       An  non  ciufdcm  tein- 
>oris  funt  vci  ba  lihihubuerttto^enderityprobjiuert:?   Et  1 1 nicn  ncmo  diibitatt 
juin  ca  inftitutio  vak'at,dc  (^UAtn d./.  hoc arttculo  tanqu  im  qu<t  cnptatoria 
/idcriiionpol]^,quia  conccptaJlt  pcr  vcrbapra:tcriti  tcmporis  Sc  in  pr.ttc- 
'^tumtcmpus  coliutanoninfuturum.  Idcoquc  niminnn  cxigit  Pouiponius 
mplctam  e(fc  condicionem  iJJam  ab  co  qui  cx  ciufmodi  inltitutione  Jicrcv 
?llc  vcIit,Auc6  vt  (i  pluribus  iniunct;  lit  pci  articuJum  ^:itf<fue  vt  in  (]-»ccic 
.lc  quj  iu  co  Joco  1  tttsu     Setu/  ^MaifiA  qntfcjue  rorum  ex  pArte  heredem  me 
tabuertt/crtftumyheres  c/f^o.  nonputct  LibconccPomponius  qucniquami- 
>furum  Jicrcdcciic  poire,nec  li  lam  tum  habcat  fcriptum  tcilatorcm,qirain 
i  omncs  fcripium  liabcanupropterca  qi.oJ  Iwc  aitjculo  ^nz/^M^  omncs  fi- 
^iiiliccntur,&  ad  oinnium  fadum  vcrba  condicionis  rcfi-rantur.  ^Cur  crgo 
lonpcrindc  valcbit  inflitutio  dc  qi  ai//  d.  Ml^Autem  ^.i./i  Ai^uittm  afefcri- 
ttum  o/^enderttipro^4uerl/<iue.Kim  ii  dicas  vcrbum  ojiendertt  polic  cilc  fubiij- 
ttiui  tcporis  tuturi  non  pratcriti,  ncc  nifi  dc  pa  oAcfionc  ac  probationc  pp/^ 
Ic  intcliigi  qux  fiac  poft  tciUmentum  ,  &  qiialitatcm  illain  adncxam  fcrt-' 
num  qua; haud  dubic  pcr  fc  fun^pta  nihil  niii  piactcrituin  tcmpuscxj  rimit  in 
clligcnda  clVc  ftcundum  tempus  vcrbi,<rA:  vulg.l.j^  ^.ftextraneus  D.de  no.xaU^ 
fc?.l jc  cgo  dicam  dc  vcrbo  habueritt  dcq;  teta  illa  iormula JcrtpiH  habiierit 
ic  f.\u^tn d.Uoc articulo  ,  &  qu.T  fcparada  cll  ab  illa /i Mauiupn  hefedem  fcri'  " 
ifertf.\hior  cn.m  ci\  ambiguitas  in  vcrbo  fcftpfertt  vt  futuri  tcmporis  podlc 
labcrc  iigniiicationcnj,quam  in  illo fcriptum o/icndertty  quiadidtio  fcripnim  '* 
>rjrtcriti  tcmporis  fcmpcr  clt,  nunquam  hituri.  Atquc  ita  faltcmallcquar 
Atfatcndum  lit  incptumfaiile  illum  qui  jn      «//^/tM/^»;  ji^.i.  cxcmplum  noc 
■jofuit  de  quo  difputamu;  quifquis  illc  fuit :  qui  fcilicct  verbis  tam  ambi- 
^uis,  &  prinio  fcnfuinprxtcntumtempus  collatiscxprcffit  condicioncm 
unc  quail  captatoriamydc  qua  tamen  ctiamfi  in  iuturum  tcmpus  coilat.i  di-; ' 
"citc  hiiJictiam  fttis  dubitai  i  potcrat  an  habenJa  cflct  pro  captatorin,  &  a 
>cnatu  injprobata  proptcr  infcrtam  pcrfonam  Macuij  pro  quo  fada  erat  ca- 
tationpnpro  tcflatorc.  Jtaquc  fiuc  dicas  fuillc  cafum  hunc  dubitabjlcin 
quodprima  ilJa  vaba  pra:  fc  icruntfedtllud^uarip(te/icu.m  dchoc  cafii  ni- 
iil  Scnatufconfulto  cxprcJTum  efTctjCuius  tamcn  diJpofitlo  minus  fauorabi- 
is  vidcbaturtanquam  inn.itutionibus  &  tcflamentis  contraria,  Non  dcbuit 
liigeri  dubitatio  ex  ambiguitatc  vcrborum,  fiuc  malis  cafum  hiic  cfic  indu- 
>ititu  ob  vcrba  iJla  poftrcma  ciufdcm  $.non efi  dabtumi  tanto  minus  dcbuit 
:a  condicionis  formuJa  proponi  qux  ambiguitatcm  aJiquam  vcrborum  ha- 
)crctacdc  quapoflTctdubitari  anin  prxtcritum  tcmpus  collata  eJTctanin 
uturuBij  prifcrtim  cuin  in  dubio  cfict  multo  xquius  cam  capere  iiucrprc- 

V  ..y..  C  1  *• 
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tationc  qux  condicioncm  ad  tempus  practcritum  rcfcrrct,  non  folum  <ju64 
primus    nugis  obuius  vcrborum  fcnfus  id  fuadcrc  vidcrctur  vt  apparct 
ex  d  l.hoc Mrtunlo^m  qua  ncc  dilHnguitur  quomodo  alioqui  haud  dubic  dt< 
ftingiicndum  crat,  an  dc  futuro  tcmporc  teftator  rcnrilfct,  an  dc  prxtrrito, 
jfcd  ciiam  fauorcinftitutionis  &  condicionis  cjuoqne  confcruanda-,vt  in  du- 
bio  tcftator  poiius  cx  lcgibus  quani  contra  lcgcs  difpofuillc  cxiftimctur,ca- 
quc  fumatur  in  ambiguis  intcrpret \tio  quar  vicio  carct  l.wAml/t^HM  t^.D.de 
le^thJ.^.de  reh.dHh.\\xu(^.i^uo:tes  tn  mClienihus  ij.r0//./ir.Maxime  cum  quid 
in  co  clfct  obfcuri,  tcmpus  tcftamcnti  potius  quim  futurum  a  icftatcre  co- 
gitatum  vidcri  dcbcrct  l.fitta  y.de  iiur.^j-  ^rjrw/./^-^^^r/.Dcniq;  tamctfi  admif-  . 
tcicm  haec  vcrba  polTc  trahi  ad  futuruiM,  ncmo  tamcn  dubitat,  qu  nlongc 
probabilius  podint  aptari  ai.i  prartcritiim,quod  fufHcit  vt  non  poflir  indubi- 
tatc  dici  quod  lcx  aii  huiufmodi  condicioncm  quafi  captatpriam  non  valcrc* 
Proincje  quamuisnon  folcam  valde  laborare  cum  aliquid  inprudentum  rc^ 
ponfis  occurrit  quod  a  rationc  ac  iurifprudcntia  abhorrcar,vtrum  id  Tribflp 
niano  adfcnbam,  an  malo  cuipiam  intcrpreti,  adco  panun  Videturmihi 
.  Tribonianus  a  malo  diftarc  intcrprete,  facilc  tamcn  fi  aliudTiihil  moucrcr,  . 
atlmittcrcm  totam  illam  claufulani  velHtifiitMfcrip/ertt^Tittut  fi  M^ftMm 
tdhitltf  tefiamentt  fut  heredem  id/e/cripium  olfendertt-^prolfnHeritefne ,  heres  efioi 
impcriti  elfe  intcrpretisi  qui  non  minus  ignorafsct  quod  noscontcmiimus 

'  quoticsdccaptatoriainftitutionc  improbanda  agitur  debcrc  concipi  for- 
niulam  condicionis  per  vcrba  illa  ^ u/tntd  ex pM-te (yjzvn  quod  omncs/ciunt 
iis  verbis/Jrip/aw  ofienderit  prohaHeritijue  practcritum  aui  faltem  pr^fens  tc-- 
pus  llgnrficari  acfi  tcftator  ita  (cripCilXct  fi  MeuiHm  i4m  M/e/crtf  tHmhahHt- 
rit  d.l.hoc ariicu!o.Dchv\CT2t  cnim  cxemphim  ita  concipi  vt  futurum  tcmpus 
prarcifc  dcmonftraretur  hoc  modo  fiMautum  heredim/cnbety  vcJ  faltcra  ita 

'    p MxHtitmheredem/crip/erit(:\\io^scr\>\^n\i\it\ir\tc\r\^ox\s  fubiunftiui efsc  . 
pofsct  pertndc  ac  pra;tcriti,cum  in  lota  formula  nihil  aliud  cft,quod  ad  prar- 
teritum  icmpus  rcfcratur. 

—   *  m   —  
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Llvd  planenonpofTum  prxtcrmittcrc,  eandem  mcTribonia-» 
ni  manura  agnofcere  in  a.l.hacarticulot^h  illis  vcrbis  in<juo  putt 
te/iatoris  mentem  refptctend.^rn  ad  fincm  vfque.  Nam  ciim  initio 
^  lcgis  Pomponius  fcnbatabfolute,  ncctam  ex  Labennis  quam  cx 
/l  a fcnrcntia  hoc  articulo  ^«f/^«*omncs  fignificari.  non  pctuit  illc  tiiibitarc 
quiii  ca  in  fpccie  quam  fubiugit  cx  Labconc  idcm  fcnfcrit  quod  Labco,  fci* 
licct  tcftatorc  ita  locuto  Ttttus  dr  Seius  ^uanta  epti/<jHe  torum  ex  parte  hered^ 
me  hahKertt /criptum.heres  mthi  efio.n'iC\  omncsiam  lum  habcant  hcrcdcm  fcri- 
ptum  tcftatorcni  nciitrum  hcrcdcm  cftc  pofle  ,quoniam  ad  omniuin  fadum 
lcrmo  rcferatur,cui  ctiam  conucnit  quod  fcriptum  cft  tn  I.  t.eceffarias  S.f, 
fannna  D.dej>ignor.ati.  Neque  fanc  cx  ratiore  iuris  alitcr  dicipotcft.  At 
qaoniam  ca  (cntentia  durior  Triboniano  vidtbatur  cxiftimanti  xquius  cftc 
a(  humaniusivt  fi  ex  hcrcdibus  qui  tcftatorcm  iuum  cx  aliqua  partc  hcrcdc^ 
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criprcrlt  aon  debcac  nocere^auocl  alius  nou  x<i\ic  fcriprertl^.  vt  baQC  fuai^ 

fcni lummW^ti^ni'  Lthcoms  jaboi—  Tcro  &  a^KnoMmi^^ 
dc  qno  ndkMMtari  probabUlterpoterat,  m  qvtx&ioDtm  volunratis  p^r  lifi 

Stroxin ^Ho pHtoteJianris merfternrefpicien^irrn.  QiTnmqiiam  cflct  hoctbler 
r.ibi/efitnco  copqi  icuillct.Cci  tLiiu  tnim  cltin  condicionibus  tcftamcnto-* 
rnin  intcrprctantiis,  voluntatcra  teltatons  potitTinium  Ipcctandam  cllc  /.  in 
:ondido»WHS  i^,Lpater  Semuamm  iQUmftmtifJU  tmidk^  demonftr,  Dumr 
modd  «(M«tne«»  £i  tamen  incttiiibent  onos  probandi  qniflUegiet^VQJIliatatf 
diutrftmiproprio*fcninverborum  hnM4^tr6$,  de legj^XZdffftiljtS^ 
pelUegatScd  non  inco  conquicrcitTribonianus,  At  poi^uamcc^Qn^O* 
nc  vcrborcni  fi  quxflio  dici  potcft  dc  indubitabili  fecit  qii.T{lioncm  voiffh« 
tatis,Stati!ii  fubiicit  iiumanuis  clTc,  cura  quidcm  cjui  tcftatorcni  fui.in  hcrc- 
dcm  fcripibrit  intantam  partcmhercdcni  ci  forc,  Q^i  autcm  non  rcripfcrit 
nec  ad  here^tateni  ehu  a<lniiltti.  Quod  fi  it»eft  iHtcamnr  crpiimfkiolhm 
fairam  ciSf Lab^onis /^tentiam qiiinoeciib neuttiiin  hcredce&i^n 
fe<l etiatn  falfum  cfTc  qviod  cx  luo  ingcnio  Pomponioi  micio  lcgji^tii 
hoc  articulo  nHtfauts  onincs  fignificarij  Et  ita  Pomponium  non  m6c!6  a  La-^ 
bconcfed  a /cipk>  quoquc  tnnclcm  diHeniirc.  Hoc  vcro  quis  tam  faciJ^ 
poliit (x.t,4lf^fii  Taceo (j^updliumanitates  iilas  foktpaftim captat^  Tribo> 

ditidr4|inMdfiliibimnsTfjboi«^  • 
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,  cifius  ilic  autor  fuit  Sc  qu^  cxtarm  /./ ^/iires  6.Cul0  emtisMm^ 
t  /<rrf.vbi  fancitum  cft  vt  fi  phircs  ptfi  fonar  vnam'  eandcfmqiic 
condicicncm  implerc  fuernu  iufla',&:  eam  aiij  quidcm  com- 
^      ■  plcucrint,ahj  vcro  ncgicxcrint,hi  tjuidcm  qui  complcucrunt 
vocent^ur  ad  rucruna,  qui^er^  ncglcxemnt,  fibi  imputemfiabliuiurmodt' 
'coflnBodor^pttlliHtnr^,  Ncc  »iimtdncnitTriboaianos,m>namjUt«n 
fiii^ionem  practerquam  quodi-vera  iuris  vcteris  ratione  abboim  qusf  tion' 
mrt^  cxigit  vt  pluribus  coiunftim  adfcripta  condicio  db  omnibus  implca- 
tur,  c|nanrj'tfiplurcs  coniunftim  vni  adfcriptx  fint omnes  implcantur /.)?• 
heredt  plHres  <iJe  condie.  tnfiu,  U  cufHgH^iIbu  78.  f .  J.  ^  condic.(*r  demonjtr.id 
himcPomponii  &  Labeontycaftlll  KcdBiBiOibri  nnJlo  modii  pofle.  Eft 
cdliiiWcoi^itQC^  ^  vcfd-iS» 

'txiimSmSi^  aii»'Coli9ta[|il  in  temppianiM»!'  Bt^iibet  colorem  illum 
«qtiitatis  qu^  durum  videatur  &  innumanum,  vt  ex  faito  ^^cuJpa  ciuscjui 
condicioncmcic  partc  fua  implcreneglexit,  noccatur  ci  qui  cx  partcfna  im- 
pleuit.  AtLAep&  Pomponius  eum  calum  tradani  <juo  condicio  nuJJa 
vere  Ht,  fcd  fi^aa^tum  quaedam  condicionis  vtpote  coIhiue  Mitcmpus 
prarterinim  ooA^iW|MRnq<uso«Bdic  poM&Hty»  llllily  im-obitiict  < 
/.i6iywjg*as^  tiliHif  MBdidooct  jfiMda 
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prxfcnsaiit  prictcritum  tcmpus  colIaMs  vim  fnrpcnfiuam  non  Jiabcrc  in 
quotamcnprdCcipiiacondici  jnis  potellas  conllltit.  Proindc  non  potcllin 
liac  fpccic  locus  cHc  fppra  dtcix  arquitati,  ncc  ipll  lufliniancx  conlfitutioni 
cuiuimplcnddrcondicionis  voluntas  aut  noluntas  nulla  cdcpolfKm  carc 
tjuam  iam  antca  fa(5tam  fuitlc  ncccifc cii  vi  condicio  in^plcti  vidcatiir.  De- 
'niquc  traftat  Pomponius  dc  condicionc  (^uam  ipfu  ianj  tclbmcnti  tcmpo- 
rc  tcftjtor  voiucrit  vel  implctnm  clTc  vcl  non  implctam  .&  cjuidc  ab  iijno^^ 
■cantibus  condicioncm.adc6i|uc  implctaui  non  ammo  implcnJa:  conuicio- 
nis^ciim  non  pctucrint  Titius  6c  Scius  co  tcporc  q-io  tcAabatur  diuinare  fu- 
turu  vtaba!i  jhcrcsquifq^a  co^um  fcribcrctur  fub  ca  co*.  icionc,  fi  viciniiHy 
torum  Quifq;  tcftatorcm  iam  tum  hcrcJem  fcriplllfcinucnirctur,Ncc  pro-^r 
inde  poflis  ci  imputarc  tjui  aJium  hcrcdcm  fcriplit  cur  tclbtorem  hunc  hc- 
rcdcnon  fcripfcrir,  &  conuicionc  nondum  iniundam  implcrc  ncglcxciit 
vtobcacausapriuadusfitcomodo  inilitutioni&t  ad  quapotnis  admitti  Jc-' 
bcrct  cum  niiri!  polTit  ci  iiiiputari,!!  vcra  cli&:  accomodara  ratioqua  adfcft 
luftinianusirt^/ /.//>/«rr/,proptcr  qujm  dcbeat  rcpcin  ab  hcrcditatc  is  qui 
condiciojucm  noniinplcuit  ,  nimirii.n  quoJ  imputarc  fibj  dcbcat  curcaiu 
jTTiplcrc  ne glcxcrit.Iultinianus  verotradat  de  condicionc  impIcnJa  poft  tc- 
ftamcntum,cx  tcftatoris  voluntatc ,  ac  proindc  quam  ctfi  i.im  implctj  cllct 
ante  tcftamcntum,itcrum  tamcn  implcri  oportcrct  /■fiumfAfU  u.  De  condi. 
^  demo  >/fr.&c  cuius  implcndjc  vel  non  implcnJx  arbitrium  Kicrit  in  corum 
potcftatc  quibus  adfciiptacoiidicig  cft,vt  lucruui  fcntiat  qui  impfeuit.,  noii^ 
etiam  qui  neglcxit,cum  imputari  hiiic  poflTit  quod  ncglcxcrit ,  qui  potcrat 
implcrc  fi  voluiirct.Quamquam  li  vcrum  amamus  non  cft  hri:  vcra  ratio  6c 
gcrmana  propter  quam  rcpclli  dcbcat  isqui  condicioncm  non  implcuit, 
Ncmpc  quod  non  iinplc  JCMt  ciquc  impiitaii  polfit ,  fcu  i!la  fola  qiiod  con- 
dicio  impicta  non  llt.Adfcnpta  enim  conJicionc  aliqna  dc  hoc  tanium  quo:- 
rcndum  eft  an  dc  facco  implcta  fit  nccnc,  non  dc  illo  ctiam  cur  implcra  non 

an  impUtari  aliquid  polTuci  qui  non  impIcjit,Nili  ciini  is  qui  implcrftrt. 
dcbuit,voliiir,ncc  raincn  potuit  quia  pcr  qiicm  aliiuu  ftctcrit  vt  ii^fiureci'  . 
Htli  14.  eod.  tii.  l.  tn  ommbns  59./.  tn  inre  ctmli  \6i  de  reg.tnr.   Nc<jtte  tam  dc-  * 
buit  luftinianus  laborarc  iti  d.l.fiplttrcsy\t  rationcm  rcddcrct,  cur  ab  inftitu- 
tioniscommodo-rcpclii  dcbcat  is  t]ui  ^ondicionem  non  impleuit,cii.n  rario 
iuris  non  fofiis  equitatis  cum  rcpclIat,Quam  vt  r.itioncm  rcdiicict  cius  no- 
ui  iuris,quod  conftituit  contra  ius  vcti^s  vt  is  qui  cx  paric  fua  iirplcuit  ccj)i-* 
dicioncm  quar  plurib.is  coniunctmi  ad/cript.i,ik:  i  pluribus  coniunctim  quo- 
t|uc  implcnda  tucrjt,perinde  admii{;ttur tamctlifolus  iiJc impleucrit,  atqix 
li  alius ctiam  cx  pai tc  fua  iinpl<njiflct.Rcpugnabat  cnim  ccrtc  ratio,nec  tau- 
tiim  ftri(^i  iuris  fcd  ctiam  voluntatis  cuntra  quam  nul^  vnqnaiii  arquitas  vr- 
gcrc  potcft.Opponitur  nainq; acquitas  fummo  &  ftrnito  iuri,non autcm  vo- 
liintati.  Excipitnr  t jntiim  is  cafus  quo  l.bcrtas  plui  ibus  data  lit  fub  aliqu^ 
huiufmodi  condicionc  indiuidua,vt  putaS*  i'futMt  ^dtficaHerint ,  vcj  ft  jU- 
(Mam pefuerint^T unc  cniiw  zhcro  facicntc  magis  cft  vt  vidcatur  fjt/sfattuin 
voluntati  vtisfaltcm  qui  fatisrccitad  Iibcitatcm  pcrucniat,  Nifialiud  tefla- 
tor  cxprclferit,  quomodo  fcriptum  cHiHlfitufjtertti^.inprtfJcip.  D.dt  tfUt- 
num.teflsm.^H^inx  in  aliis  rcbus  aliud  iuris  clfc  apparct  ex  <i.i.€iuf.ieg.\h\  fcri- 
ptum  cft  Si  fabris  duobus  vel  pidoribus  quid  adfcriptum      fub  vnica  ilia 
condicionvi  S<  mmlfrnin  domw  depmxtffenh  vcl  StfAhrtcAjfent  nnmm,  quoad  ; , 
♦     j  .  altcr 
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altcrccflat,  altcri  cjuoc)uc  ftiamfi  faccrc  maximcpjratus  fit  condicioncin 
cicticcrcNiftcx  hiscjuje  fcriplit  vcl  dixit  tcihtor  cfttnciatur  contcntus  cflc 
sltcTum  faccrcEt/i  vidctur  Vlpianus  co  loco  hoc  uubit.i(fc,cjiiafi  cjuxdio 
tifct  voluntatispotuis  cji  am  iiiris.ln  qi:o  ctiam  Trihoniani  m»i'ij  ngnofco, 
cjiiidubitnrjtcm  Vlpianum  fingic  vt  cjiiafi  in  cji;arflioiic  voluntjtis  apcriat 
vjain  noux  cotlitutioni.Ncc  cnim  alius  Vlpiani  locus  ci\  in  libris  nollris  ad 
qucm  ca  Jufliniani  coii(litv»tio  lefcrri  polfit.  Dixiautcmdc  condicionc 
inciiuiduaiquoniam  fi  cHcc  diuiduajputa  (i  iii  danda  pccunia  confiflcrct ,  iam 
olim  ita  iiis  crat  vt  cx  pUiribus  cuibus  adflripta  ciat  condicio  is  cjui  par- 
tcm  fuam  dcdiflcr,nd  partcm  cjuoqucrci  Icgata*  admiucrciur  l.Jtejuis  Ir^M* 
ta^^.f.v/t.^De  cMdsc.c)-  £iemoNllr.Ai(\\ic  it3.  Accurfius  ijuoquc  &  .Bartoks 
J^ntiunt. 
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*D<  jideicommtfiU  captatortjs» 

Vemadmodv  m  potcftas  Scnatufconfultr  quod  dcca-." 
ptaiorijs  inflituiionibus  improbandii  fatftuni  fujflc  diximus 
in  praccdcnnbusitrada  cft  pcr  intcrprctationtm  prudcntum 
ad  legata  captatoria  i.cdpMtru  C^.de  /e^ai.i.  Jta  ncc  dubitant 
intcrprctcs  noftri  quin  ad  fideicommjllii  quoqucporrigi  dc- 
beat,Nonobidfolum,cjn6dinomnibu<,  &pcr  omniajVt  putant ,  cx^quata 
iinth^iti^dcicoinmmn  I.l.drif^ai.i.i.i.C.commUn.de  /e^^tr.  Scd  ctiam  quia 
non  magisiquum  lit  fldcicommina  quam  Icgau  in  allcrius  voluntatcm 
confcrri  l.nonnumejuofn  ^z.D.de  condic.ft)'  dernofiJtr.i.zirMm  y.§.i.  de  reb.  dub,  /,■ 
fideic9rnmtjfaii.$,^HamtjHam  autem  de  legat.^.Wxc  cnim  fcmpcr  fupponunt  Ca- 
ptatoriam  voluntatcm  clfe  omncm  cam,c)ua:  in  altcrius  aibitrium  confcra- 
tur,puta  i\  tcftat"or  fidcicommiirum  ita  rcljcjucrit  Rogo  te  Ttti  vt  heredttatem 
meamre/fitttaf  SemproniofivoiueriiAUtctiamhoc  modo,Si  AiaHtiu  ve/uerit,- 
quaiu /pccicBi  voiuncaci^ccrtiim  cllnon  valcrcprztcrquam  fauorc  libcr- 
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tatis  l.fideictt/imjft  j^S.D.  defideic.  Ubert.  Ego  a;itcm  ctii  noii  mga  inanc  fi-V 
ddcoininilluiu  ciic  (jiioa  polkuni  lit  ni  nutii  &  vouiijtitc  hcrcaii,  Ncgo  ta-* 
nicn  itico  tllc  cnputc»iiuni,ii!u]tocjiic  H)hu;s  ii  in  aJtcriiis,'}juaia  licrcJis  vo- 
Juiitatcin  co^itcratur,Ncgo  juri  vl.o  moJ  j  poffcv:  li  Jcicomaiiliuin  vlliiiiv^ 
llt  captaiorium,&  vt  S;.n  i.ufconfuiium  ijuo  caj>utorii:  inftituttoncs  impro-^ 
bujc  funt.poirigi  pulTitaJ  fi  cicon»miii.i,  licct  apruJcntibuj»  tucrit  porrc- 
&.\iin  adlcgita.M  juct  int^Iuu  primum  quoJ  ciun  ni  jurc  ucftro  fi  .t  n.en-^ 
tio  captatori.irjm  innitutianuin ,  itcincjuc  c.iptatorioru  n  lcgatoruni ,  n^f-?^ 
quam  tamcn  !it  nuntio  capt  itorij  rulcicominiifi.  Fit  ejui  Jcm  pciTai  c  incn-'* ' 
tio  ri<jcicommilliinhcrcjis,iutaltcrinsarbj:riumcv  liaii.  £t  iu.c  r.iiniriim 
cfltj-.od  liitcrprctcs  omncstlcccpit ,  fcu  iioii  qiijll  capt.icoria  llnt  cij/iiioui 
fi.icicomiuilia,cj;ix  inaltcjnis  voL.ntatCin  conlcriintur.  Omi.is  voluntjsca-  . 
ptatoria  qu«cuncjuc  tanJcir.  illa  (it  contcrtnr  aJ  fcci  ctu:n  alicn.l-  voluntatis^ 
Scd  non  c  coiuicrro,voluiitas  omnis  tjiiar  in  fccictuni  alKua:  voIuiitJtis  Cun-i. 
lcrtut  c  iptaturi.i  cll.at^^lla  taiitum  tjii;c  i  Jto  contcrci  r  vt  pciT  n.i  alicjua  ca- 
pictur  a.i  hcrcJuatciii  vcl  cjuiU  aliuJ  rcliiicji  ciiJi:ni  i^  li  ttOatvjri,  autalij 
cuius  ^ratia  optarc  tcflator  vtlit,  vnJc  &  luuin  no-.iicn  captatt»!  i.i  vohiinas 
rumpht,.Vt  viJcrccft  in  omnibijs  illis  cxcmplis  t]i»a'  c.ipitc  prjrccJcnti  jt-  ■ 
tuluiwis  cx  ij^  locis  cjuos  Iibri  nodri  lnbcnt  Jc  CJptatoria  inllitutionc.  NC^,, 
Quc  vcio  cxiftinianJum  cft,quoJ  cxiiirm.irunt  in:crprctcs,c  iptatoi  ias  infti-.^*' 
tutioncs  a  i^ipiniano  Jciiniri  in  Lcdputortai  ~o.\]s  vcrbis  fed  eM\ejH.iriim  eoi- 
dtcto  confertHr  ttd  fecremm^ihenjt  Wi*f/4/Af  quaficaptatoriof  inftituiioncs.rmc 
omncs  illxqua:  condicionem  habcntinalfcna:  voluntatis  fccrctum  coIIatSr,  . 
fcJ  voluit  Papinianusci  cj.iajitaic  cxprimcrcnon  qux  fola  faccrjt  inftitVitio-ifri, 
nc  captatoriijfcd  qu3c  fola  laccict  vtca  inftiturio  cHct  a  Scnatu  improbatj. 
No.n.Scnatus  omDCs  ciptaturias  inftitutioncs  impiobjuit,puta  illus  qu^  nm 
tuisaJtcCtionibus  mutua  tcftatorii  iudicia  prouoLauci  fii.fc  J  cas  taniiim  *pcr 
qu.is  jurfuna  iic  cajttatur  vt  inftituiiunis  ccnJicio  iii  fccrctum  alicn^"  voiun- 
tatis  contcraiur.AiiuJ  crgo  clt  cji;.trcrc  qu.rnam  captatoria  luftitutio  uiccn- 
da  fit,Ahud  vcro  qwjcniai  improbata.  C.iptat<.ri.i:  inftitKticnis  ful)ftantia  iii 
cotantum  confiftit  quoJ  perfona  hcrcdis  inftituti  c:ipt.uur  vt  vcl  hcrcJita- 
tcm  vel  lcgatum  rclincjuat  tc^aiori  aut  alij  cui  tcftator  non  niiniis  tji.iam  fi- 
bi  faucrc  vdit.ScJ  ciim  cx  hiiiuf  nodi  captatorijs  inftitutiombus  alijt  clfcnt 
qui'  confcruntur  aJ  fccrctum  alicn.c  voluntatis ,  Ah.r  qu.tr  non  contcrunturi 
voluitP.ipinianus  Joccrc  ,  Non  omncsaScnatii  iniprobatasfuilic,  fcdcas 
tantum  qua:  prioris  fniitgcncris.CTtcruin  cciam  inltirutioncs  illar  tji.a:  con  - 
fcruntur  aJ  fixrctum  alicna:  volunratis  p :>Hlint  non  clVc  C'ptatoiia,t]uain- 
uis  nnnponintcffc  non  improbatXjputa  fi  tcftaior  dixci  it  IHe^.nem  Ttut44 
tfoleiheresej}o\itn  l.iflAinfliutioix.  de  hered.wjlit.  aut  quod  cfiVdu  i  Jcm  cft 
Sempromuf  heref  e!lofiTittii4  volet.  Niin  ncquQhxcncq  ic  illa  inftit  Jtiu  va- 
Iet,non  nugis  cjuam  ll  cilctcaptatoria,fcd  ^Mia  contra  i.  ris  vctcris  rcgulas 
pcnJct  cx  alicn<j  arbiti  i'.>,non  quia  ht  ciptatoria,]  Jcoij';c  non  a  Scnatu  im- 
probata  cft  quomodo  ctpratoriar  illa»  quar  non  niii  poft  Scnatnfc  nfuhuin 
ccepcrunt  cfTc  improbataf  ,fcd  ab  ipfis  antiquis  pruJcntibus,  vtfcriptum  cfl; 
ini/.i7/<«iw7?<'«/W)&:  "osdiximusinprxccJcntibus.  ScJ  &:tu.n  c-ptatorix 
inftitutioncs  ctiam  iIU'  cjua:  in  alicnar  voluntatis  fecrctum  confcruntur ,  non 
tamaiurisratione  quamaScnatu  improbat r  fint,  ita  vt  antcScnatufconful- 
Cum  valcrcnt  iurc  ciuili  f  alioqui  fruftra  facluin  fuiftct  Scoatulconfultuin  ad 
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ts  improbAndas )  intclllginius  nonpotuine  Senatum  cogitarc  dc  ImprO' 
>an Jis  fidcicommiflis  captatoriisjnccTi  aJiqua  polJcnt  fingi  lalia  fidticom- 
nilTa,fiq»idcm'numquam  fuerunt  riciciconimiiia  iuila&lcpitiiiia,id  cftiu- 
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f^^^^Tfi  Vm  Icx  duodecim  tabularum  dc  Icgatis  locuta  cfllt  ad  ca  confir- 
^^Vj^  maniia  vcrbisillis  gcncraliiriiiiis  PateirfimiliM  vttfuper  fua  rt 
"  -^"^  ie^.tfi$tii/4t  /W<ry?tf  ficrinonpotcrat  vtctianj  ilJa»  qujc  captatoria 
tiicnt  nou  vadcrcm  fi non  clicnt  a  Scnatu  aut  faitcm  a pr udciui-- 
us  SejiaAifconfbltuin  ifaterpretantibna  ScaiijUi  cx  mei^c  Seoatasimprob»- 
i  d^J^  c/mgarid  6j^Je  /^^4i,t.l4coquc  quoa  SoMti»  cQotticoerat  in^utor 
istaotMHaftttutionibustprBdent^  traxeljmtpif  i^A«|Cpj;:ctatioi)n 
atacaptatoria  vtfimilitcr  ca  improbarcnt  d J.  CMptaioria  :  Si>w///<*^Hiquam 
I  cftcaJcni  rationc  quaScnatus  imprubaucrat  capt.itorias  inllicutioncs ,  & 
iucm  calibu$.Ergo  nonajia  icgata  quam  quoiu^n  «^ondicio  coilata  fit  m  ie- 
retum  alvM»  v6luocatis.£rgo  nec  aJia  quaai*«aii(lki(>nalia.  Nec  ruriiualia 
uam^i|^orum  c4ndidoiiccol^a  in  aUeidnli^^ancatemitt 
atovtS  eo  (e^itfarinuilo  modlo  poffitjipnfi  tefl;^cor  ita  rcrip»it:^4«M 
rrediiAtis fHtpartetnTittHs mthiU^dMerik^tm^txmea  deit^^itQinva Ci 
olcs  Qiutntam  Titius  exfitndo  fuo  CornelioTto  partem  mtht  le^auerh,  tantam  e§ 
\:fufido  meo  SeiiiprontAno  doie^o.t^Mn^  p»ncrcs  tcllatorcni  ita  fcripfillc  /*ij# 
'tttofundum  €crneliamei0fime  heredertr^l^ueti  zut  iaft  iegauerit  rMhtSem" 
'OttiditimftKrcr  cqujkicm  captacorias'<iIeiwittii]gkp4tcoo£ciai^ 
oft  Senatufconiuitum  quod  de  caputoriit  inftjflnwnibus  frchim  eftiMiim 
t  legatiiiwprobaad»!: fed  negafarcm  tamen  in^SDita&  inualida  eife  taii*^ 
gan, quippe  quorum  nihil  vctctrciici  condicioncm,iaItlo  njhilominus  dC 
aro  mancntc  lcgato ,pcrindc  ac  fi  fub  alia  qualibct condicione  vci  impi  o 
ita  vcl  impoiribilt  rclic^a cllcnt,quomodocirca  mfticuuones  difputauuuui 
1  ruperiorjbus  ex  l.i.l.filius  i^.D,Je  e9ndie.infii1J.iJe  eettdic.f^  demonfir,  De- 
iao^andem  io  omoibus  &  per.omfliAconjftituo  rationem  ii^tutiQaiiiig^ 
'  ^riK|fAi(!9^^  pcrttocntad  caufam  iflam  volunutis  captatorijhqui^  taiar 
iflaaRD^nita  cranc  Icgata  quam  ini^tutiones  furc^uiii»fi  non  eoocm  iure 
luili  ^uffcntimprobau.Ec  confcqucntcr  fi  ponas  Icgatum  ita  rcli<lium  fiiif- 
;  vt  fiue^^^riedts  fiuc  cx  altcrius  arbitrio  pcndcat  dicam  non  valcrc :  Non 
ropti.r  aijyjw»a|^  ^  occpropte/ adhibitam  u  piudcntibus 

i  Senatnw^|yi||^  OTWrpgctationem»fod  cx  ilia  cademiuris  vctcris  reguU 
112  itmiles  qu^ue  jtfectttiq>ea  oyllas^  «ajiioias  iaci|^ .  N<tmpequM  te^ 
jmcntorum  iura  ipia  pcr  fc  firma  eflcopqqntaoi\^aJienoarbitriopen- 
crc  d.  l.iUainflitutio.OjAQ^  cum  lu  fit  non  a^Kc  qiiis  tnirctur ,  quarc  fucrit 
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«flcncin  fccrctum  alicnae  voIuntitis»cum  luris  vctciisrcgulain  cam  rcmruf- 
liccrc  vidcrctur.ScU  lam  dixinHis  iii  prjrccdcntibus  rcguiain  ili  is  ad  cas  tan- 
tum  voluntatcspcrtincrc  cjiiariim  fubllantia  ip(a>Scnatu(conriiItum  vcroad 
eas  cjuarum  lola  condicio  confcrtur  in  recrctum  aJtcrius  voluntatcmrcondi- 
cia  autcm  non  quomodolibct  concepta  ,  fcd  ita  vtab  ipfa  dWpolitionis  fub- 
ftantia  fcparari  non  polTit.Cum  igitui  tam  in  infiitutioMibiJS,i^i?ani  in  Jcgatis 
^cncralcac  pcrpctuum  illud  Iit^vt  captatoria  voIuiiMs  cx  co  lolo  a.l\imciur 
(i  tjuaperfona  taptata  llt  pcr  inlliiutioncm,aut  ptr  Jcgatum  ,  vt  s  icidim  vcl 
Iicrcditatcni  vtl  Icgatum  tcftaiori  ipli,  auc  altcri  coiucinplaiicnc  tcftatoris 
rclinqucrct  ,  apparet  niliil  talc  in  lidcicommiffis  traeiai  i  polle.  Niiiiirum 
qiiiacum  fidcicommifla  pcndtant  a  Ikx  hctcdis  ,  lloiigincm  corum  infpi- 
cias&  tcmpus  illud  quo  ca  nullo  iuris  vinci  lo  contincbantur,  cumqs  etiam- 
num  taao  aliquo  hcrcdis  opusfitvt  fidcicommiflj  icllitL  tio  Hat,  cn)nina 
confcqucns  cft  vtnon  alitcr  poflit  quis  vcl  folo  intcIIcJto  hngcrc  fibi  iidci-. 
commilTum  vlluni  captatorium ,  cjuin  ncccflc  fitciptari  pcrlbnam  hcrcdis 
cuius  fa<5to  &  vohintatc  opus  crit  ad  fidcicommilTum  conlcqucndum.  Pcr- 
fona  liquidcm  illapropn^  cft  qux  captatur,non  vt  vulgo  cxiltimant  folahc- 
rcditas,aut  folum  Iegatuir,aut  quid  aliud  fimilc»  cuius  confcqucndi  auidita<' 
tc  moueatur  quis  ad  cnptandam  perfonam.Qupd  appoliic  Marlialis  cxprcf- 
iit  diftichoillo  lib.($.Epigramm.  >  ; 

Scu  te  c4ptArhfcu  loHnc  <fui  atptat  Auarumf  '  f 
Et  fci*  fjuid  capttttejHid  Marntnevelii.  ' 
SWcutccontrariolicetcaptationulIa  fiacquin  vcl  hcreditas  vcnegatum  vel 
quidaltud  intcrueniat,  cuius  capiendi  auidirate  vclut  hamo  aureo  capiatur 
Js  qu!  captatur,/.!.*!).)!  aii^j.tf/far.  frohib.l  fi  matores  zs.C.de  tranfaCl.  vt  & 
cmolumcnta  ncgotiationibus  cnptari  dicuntur  v.  l.\.(^.de  corr.merc.non  tamcn 
hcrcdiias  ipfa  cll  qua:  captat,ncc  legatum,  fcd  ptrfona  illa  qua:  vcl  hcrcdita- 
tcm  vcl  lcgatum  alceri  rcIinquit.Ncc  cnim  finc  aliquo  muncre,  &:quidcni 
quod  maioris  prccij  ciFc  videatur,fit  captati<\Et  hoc  ipfum  niunus  cft  quod 
;j05  captatorium  appellamus,  &  quod  improbaiuin^llc  dicimus ,  liuc  hcrc- 
^itatis  munus  iliud  fujfiue  JcgaiL 
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Defwmulttltgatorum  dr  fdeicommtfiorum  captateriornm, 

I  N  c  I  igitur  ita  cflc  rcli(5lum  fidcicommifluir ,  Rcgt  te  mi 
'ner^i  vi  heredttatem  meam  Tttio  re/ittUMt^uanta  ex  parte  if  ht' 
redemfHumrogahttvt  rmhi fnam  refituat.  Dico  nonpoflc  hoc 
fidcicommilTum  vidcri  captatoriu,  quia  Titij  hcrcs  pcr  cuiiis 
manus  tcftator  hic  fidcicommiflum  pcrcipcrc  dcbc.it  no  po- 
tuit  pt r  ttrbtorcm  captari.  Hoc  vcro  cur  ita  ?  Ncmpc  quia  hcrcdis  pcrfon» 
eft  incerta,cum  fciri  ncqucat  quis  Titio  hercs  futun.s  fit ,  i.  fctendum  70.  dt' 
vtrb.figntfic.l.tfHt  exltlferifS.^.vit.Devuf^.c^puptS.fHbJht.  quod  tameii  ccrta 
lciri  nccelTc  ciTct  vt  ciui  pcrfona  captarctur.  Ncc  cft ,  quod  quis  rcplicct  ca-- 
ptatam  rupnJi<fti$  vcrbis  pcrionani  Titijquac  cft  ccita,  ctim  fi  fficiat  rclin-' 
^uia Titiofidcicommilluinvcabciushcredcquifquisiilc  fucuius  fit,  de* 

hcatur»» 
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bcatur>  ncquc  eflc  nccc/rariiim  vt  hcrcdis  pcrfona  captctur,  qiii  rccofarc  non 
polBt  cjuotninusfidcicomniiHum  fibiiniunctum  piarllarc  tcncatur.  Naiti 
ctricaptatamquisadmireiitTitijpcrronam,  vt  ridcicoBimiHum  ab  hcrcdc 
fuo  rciinquerct,inanistamcn&:  inutiiis  cii  cacaptatio,  fi  non  hcrcdis  quo- 
quc  pcrfon  \  captctur  ,  cuius  voluntas  &  opcra  a:quc  ncccflaiia  cl^  ad  fidei- 
conimillum  rcliitucndumrlnfpcdo  fcilicet  initio  &prima  illa  originc  fidei- 
comminorum,qii<c  haud  dubie  fpcctanda  fcmpcr  clt  cumdcilioruin  iure, 
iatura,&  condicionc  tradatur.Qui  cnim  captat  id  agit  vt  commodum  quod 
lucupat.ur  libi  ccrtum  iaciat  in  cumcalum  quo  captatoria?  voluntatis  condi- 
:ioncm  impleri  contingnt,  vtputj  fi  fic  (cfipCcrttt^fi  ex pMrrtTffi$u  mehe- 
edcminll$tuet  i  exea  parte heres  tmhi  efto.  Kam  hicncquealia  ncquc  altcrius 
'ilwii  indiget  voluntatCjVt  1  itiofithcrcsjfi  modb  crit  fupcrllcs  ,  quomodo 
upcrftitcin  cirepoiicndum  neccHaribcft^vtpoflct  ficri  locus  quallioni  dc 
:aptatoria  vohintatc ,  tum  aiioqui  ctiam  rcmoto  vicio  captJtic  nis  non  cffct 
[uxrenduni  dc  validitatc  inllitutionis  qiue  pixmortuo  ncredc  Fa<^a  cfict 
juali  caduca  vt  ncquc  fi  condicio  cius  detecillct</./.C/rmrw/  f.i/D.de hered. 
«/?#>.Atinformuia  fideicommini  captatorijquam  attuiimus,  nihilcgit  te- 
latorfinon  hcrcs  quoq.ieTitij  rcftitutioni  tidciconimi(Ii  confcntiar ,  qui 
»orro  vtconfcntiat  nulla  ciuili  aftionccogi  potcft  ,  fcdtantum  cx  impcrio 
5c  iurifdiclionc  pra:toris  fideicommiiraiij ,  aJ  qucm  fpcutai  initio  fidcicom- 
nHTorum.Ndrtcft  iwitur  quod  dcfidcicommiiio  captatorioin  fiiprafcripta 
'ormuIatra<^ari  pofnr.VIuIto  miniis  vero  fi  ponas  condicioncm  fidcicom- 
nidlhuiusiliam  fjiirc,vtvcIJcttcft.itorrogari  heredcm  Titij,  non  dchcrc- 
liratispartcrcnieiicndafcddcreCnguIarij  cum  fi  hcrcs  Titij,vt  tale  fidei- 
:ommiirum  cludcrct,adirc  hcrcditatcm  nollct  ,  cogi  non  poHct  ad  adeun- 
lum  ncqiic  cx  fcnatufconfuito  Pegafiano,iicque  cx  imperio  l-^ractoris ,  cuin 
Idc.conjmillarius  finguiaris  non  fitiuris  (wccci^ottl.non eji  cogendm  ^i.  D.dd 
\C.Trehellatc\\\c  ita  niinl  prodcflct  tcibtori  quod  Titium  captaflet,  non  ca- 
}tato^Titij  hcrqdc.  Dices  ,  candcm  raiioncm  habiturani  locum  in  icgatot.> 
juianon  magiscogi  hcrcspotcft  vtatlcat  hcroditatcni  obicgatum  ,  quani 
)b  fidcicomniifl"iim,quiancc  magisfucccllor  iuris  cftlcgatanus,  quain  fi- 
icicomir.iliarius./.^wj^»<w    ^.mhtltnterefi.D.de  edend.hi  tamcn  ccrtum  eft 
cgatum  captatorium  non  vaicrc,ficut  ncc  inllitutioncm.  d.l.capiatorU.  At 
cfpondco ,  ciim  dc  lcgato  c  iptatorio  trachmus,  non  ita  concipicndam  efle 
ormulam  cxcmpii  vt  icftator  dixcrit  Lego  Tttto  fnndHm  CornehanHm^^tianta 
•X parte  tlie  miht  legdbit  fundum  SemprontanOfn.hidcm  vidciicct  rationc ,  qua 
n  fidcicoinmiflo  vfijrpauimus,quod  eftct  in  potcftate  hcrcdis  Titiani  facc- 
c nc  tcftator  hic  h  ibcrct  vnquam  f;.mdum  ScmprcMiianum.Non  quidem  co 
:afu  quoadirctur  licrcditas  pcrTitij  hcrcdem  (tunc  enim  tranfiret  lcgaturn 
cita yiaatcftatorc  in  Icgatarium  nunquam  faAum  hcredis  cuius  proindc 
racto  nullo  clTet  opuSiUegarum  80.  de  legAt.  2.  in  coqi  diflerrct  legatum  a  fi-^ 
Icico^nmiffo  )  Sed  co  demuin  cafu  quo  rccufarct  hcrcs  adire  hcrcditatcmt? 
lon  cnira  magU  cogi  poflct  ad  adcundum  propter  iegatum  qu.im  proptcr 
iJcicoinniiflum  d.  l,  non  ef  cogendm.   Atqucita  cft  in  poieftatc  hcrcdi%^ 
nllituti  faccrc  vtlcgatacorruantfi  iusillud  vcnis  infpicias  quod  obtiiiuic- 
oto  iurc  Digcftorum  &  Codicis  antc  nouell.i.  De  hered.^  faUtd.  qujr  ipfi 
riiam  Icgntario,  recufaBiibus  hcrcdibus  &  fideicommilTariis  adcundar  hc- 
reditacis  potcllatcm  iccit.  Quomodo  igitur  concipiemus  formuiam  icgatj^ 
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tapcatonj?  Hociiitnirummodo.QM4  ex  partt  Tittttsmi  heredem  infiiiHn^ 
€x  eMpmeberedifMmnumnmfmSim  ei    /<r^.Vc  ni- 

mirum  nonalterint  quamTicij  voluntatem  exquirendara  babeat  teftator 

3ui  legatoTitium  captauit:  Et  dc  hac  dciiiuni  formulalegati^ccipiendaeft 
.i.cAptatortJc-inon  de  ilh,cuiu^  condicio  collnta  in  fccrctuin  volnntatis  Tirij 
non  alitcr  poflit  cxiftt.-ie  ,  c]uim  li  nd  voluntaicni  1  inj  accedat  voluntas 
quoquc  licrcdis  iplius.  Rcpiicabis>FoUe  igitur  fccundum  Imnc  tornnilara 
htieicommidLin)  quoquc  capcatorium  fieriiiocmodo  QuaexparteTitim 
me beredmai/hmttirtg^itmkertsvtHpiirtemtiiiieMheredii^  medr^httMS 
ditnlioccadinonncnabicuralocumcaracio  quam  in  fupcrioribttf  attnli^ 
muscxincertitudincperfonarhercdisi  Titijiqui  non  alius  fahenvcx  parce  • 
futurus  fiT,quam  cnptator  ipfc   Refpondco  incptam  tore  hnnc  formulam 
%3ptTtionis ,  CVjs  cnim  csptari  ic  :nni  iniqua  condicionc  patcrctur,  vc  hc- 
icdita:tai  iuam  vcrbis  dircilrtis  &  lure  inititutionis  uarct  ci,a  quo  viciflim 
lilifil  hifr  fidekdfnfliiiflum  Jperareponc.|accipieiidtttn  neceflafi^  per  manos 
hensdis  ifeteufaturi  forta^  aditiMm  hiireditatis^  aut  fideicoflHmifli  reftitu* 
ttonemp«rlongioitsd(Gt>ras&  tefgitierfationes  dil..turi?  Sicut  enim  qol 
captnt  itfagir  quantiim  potcft,vt  lucrum  quod  fpcrat,  fibi  ccitum  fnctnt,  ita 
curarc  debct  ndpromcicnuam  eius  qui  cnptatur  voluntatcm ,  vt  non  nuius 
bcncHcium  ab  co  Ipcrarc  vidcatur,quam  quod  in  cum  confcrrc  vclit.Minu»' 
autcm  conferc  c]ui  dnc  iideicommiiiUm  pro  rnilitutionc.    An  nob  & 
i}Ic,ii>quies,qui  pro  ii^ittiiione  dac  legatani  ?.-Nam  pcc  legata  ram  pleno 
lip^l^econfcruntur^qu^n^  Hcre($titesqu«periniltCndipiBei!iy  relinquuntur» 
'}.fmim^'f./edet/iporti9  D.de  le^At.pr^^.hiVxmmt  vcr6,inquam.Non  cnim  dc 
honore  follicitus  cft  fcd  dc  lucro  potius  Jc  commodo,quifquis    cnptat ,  5c 
captari  fe  patitur.Lcgatum  autcm  non  minus  lucri  adfcrt    commodi  quam 
kimciicio  >  imb plus  inccrdumyquia  non  poccfl  legatuin  non  cilc  lucrofum> 
Keredfiis  aiitem  oivnnofa  efie ^vel^A.pbefediiMem^DMnd4iL  L^Duid 
SC^r9Ml,?otef!t  igitur  legatum  dXt  capcacoriam>rcd  fidei^mmiifun  nda 
^teil.  '  '  ''^ 
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Dtfefimneftte  cotriuemn  JimultefiaHtimih  • 

CcibiT  aliquando,  \t  coningesprarfcrcimqciliberosconv-  ' 
munes  habent,fimul  tcftcntur,^?^  <]uidcm  ita  vt  bona  onmia  pa- 
terna  in  folidum  ad  quofdam  cx  libci  is  pcrtincant,  ad  alios  vc- 
ro  iiiatcrna.  Quocafufi,  quod  cucnic  larpcnumcro,  altcro  cx 
coniugibus  in  ea  voluntate  defim&o  roperftcs  alter  mntet 
f.'  tt4l9lilMbtinri,6t  aiios  beredes  fcribat  >  dabitatio  eilnon  inelegans  vtrius  cc- 
ftamcnti  potior  caufa  cffe debeatian prioris  quod ab vtroque coniiige Qmnl  , 
fa<5tumfuit,anpoftcriori$pcr  quodreampliiis  non  intcgra  fcuocatiun  eft 
priU5.   Item  fi  rcuocatio  valcat,  quonam  iuris  remediofuccurri  pofnt  li- 
bcris,qui  cx  co  faflo  I.tfi  nihilquc  aut  cx  patcrnis  aut  cx  matcrnis  bonis  ha- 
bere  inucniuacur.  Proximc  autcm  acccdic  hic  tradacus  ad  fupcriorem  Dc* 
^ipeIlinMecapytoista>quaii  ctfamcaptttoriavideantuthiiiiirmoditcibmiett 
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3tper  quat  fciliccffit  vt  contemplacionc  inilitutionis  pcr  vnum  ex  cdnjugi- 
>us  i|jit;pri^i»gmii  «Ot  infiiiaaf  hcreifes,  quQs  alioqj(^i|(ftnaiter 
lYftituttfijj^i^^^Bn^^  Se<i  taoMii  ifpropiasinrpici^s»  tppan  ^^^^  " 
redeadi^SHhij  ci§c  in  hoc  teftamentorum  gencre»  quo J  de  ca^ 
untatetni^ari  poflit,  cum  neutrius  inftitutionis  condicio  in  fccrctitm  aOc^- 
IX  voluntatis  contcratur,  adcoquc  ncc  in  futurum  tcmpus,  fcci  in  prjcrcns, 
/troquc  fcilicct  coniuge  fimul  tclbntc  ncvoluntatcm  llam  dccJarantc, 
audabili)Vt  vidcturj  confilio  id  teflandi  gcnus  cligcntcpcrauod  commU'- 
iihi»]sbcrisiildt&sconruIaturfiidaiiil«eo»cbfiim<Mllo^  DonoVUin  pa. 
eriRiMrum  6c  nutKrnorum  diuinone^  quam  fieri poifet  (i  c!c  bonis  fuis  fcpa^ 
'atimquirqticexconiiigibusintcromncs  libcros  fuostcdandum  ha0#|9n 
C^uanquam  ncc dcfunt ijuialia  mcntcita  tcftari  malint ,  vt  niniirumte- 
l\.uncntum  firmius  fiat,  nctjuc  abco  fupcrcrit  cx  coniugibirs  rciiocnri 
poHItjtanquam  faaum  iotuitu  &  contcnijplactonc  inflitucionu  hicta;  ab  aiio 
coQtugc  qui  praESkceilir,  qu^ue  tcibiiicfitnm  ibum  mutare  traipli^hoa 
pori^,  £a  liquidem  omnium  a^hmm  coffeQ^e^iuorum  Bc  correlaitino* 
ruD^oaturn  Sc  cpndtcio  efliVt  fiue iconfirnMito  fiue  dellru^o  vno»c«flfirma- 
ri  c]uoc]uc  &  dcflrui  nccclfc  fit  nltcmni.  Sicenim  jf^i  i  vriocinantur,  Nt  <juil 
mortc  coniugis  prardcfundi  omnimodo  confirriiritum  cft  cius  tcllanicn- 
cum,ita  vt  reuocar i  amgyns  non  pofiic,  pariccr  dici  oponeat  codcm  infl:ami 
confirmatum etiateilralfi^entiun  i^>erf^is, 
fefla  praedefiinAi  iniuria  reuocaH  abfi>lids  non  por  _ 
fi  bonam  habct coniecutioncm  ,  vcrcor  nc  confequentis  falfitatem  prbhel 
j  otiiis  quam  vcritatcm.  Nam  1j  hoc  tcflamcnti  gcnus  pro  co  habeas  quod 
ab  altcro  tatum  cx  coiugibus  rcuocari  non  pofllr,  tjuodcji  pcr  morrc  cius  cjui 
prior  dcccdit  omnino  cofirmari  ncccflc  fit  ctrS  tjuod  aii  bonafupcrllitis,  ta- 
tccum  ncccflario  trit  hoc  ipfo  futuru  vt  fupcrftiti  coiugi  non  fupcrfit  Jibcra 
tbftiMidi  fii||bs,  quam  prarrtpcrciibi  poai^-'Utet^;mdb  ^|^«i^juge 
pnrdcfunflo.Atqui  certum  'mBdhpcjiittfSpa^ionCy  ,BlflI6^^lllfldiO 
poile  fieri  vt  fibi  quii<|itaRiprsr!piatteibndi  facuItatem,autcioi*i&aihal!hr< 
libcrtatcm  conftrin^3t,quoniam  id  contra  Icgcs  forct,.idcoquc  contra  bo- 
nos  morcsJ.pa^Hm  jutd  doialt  \^.(^.de pafi.l.jttpuUtio  hocmodo  concepta  6i.de 
verb^l^dUl.  ex  ee  ^.C.de  $nutU.fitpHU.CHm  duohns  32.  §.>dem  refpondtt  D.pra 
/()Ci0.Noni^itur  vcrum  clTe  potclljVt pracmoricntc  vno  cx coniueibus,  <jui 
fiii)ulteibti'fiietiiit,icfiamcni;om  ttritti^ita  con^metur  roliO^MsMii^^ 
tui^clo,vti  nc  qui  iupcrcd  reuocafc  iittim  po£t3tha:c  fa nc  rcce^bf^lSiia 
Actjotto  fcntcntia  &  iraditio  cil ,  fupcrflitcm  coniugcm  ius  habcrc  rctiociiti» 
di  quandocunquc  fiii  tcftamcnti.  Ncque  dc  hoc  dubitat  Pctriis  Pcckiusin 
foo  illo  tratTt.Dc  tcll.im#ntis  cor.iugiii  iib.i.cap.  iS-Non  mrigis  quam  vtpof- 
fintfnibo  coniiiircs  funul  &  in  cadcm  charta.tcllarnln  quo  ctiamoinncs 
coinillliar  poft  Baldfi  m  Im»  mit9ifmi(iff^^^%^mMie  /.m  fmd  ^.C.Jlem*- 
^f^f ^^^)i^tyflraitiou€afiirmac  &  dcfendit  Kodcir.Suarez  in  repgi,  l:  ^ffjtim» 
m/27$»mS^4iciff<^«./^9W  Rcgni  I.irntt.^.inc^:^^^^ 

to  fuperiori  liwtrationi  rmm.  12.  verf.  E^^onofi  dt/^i/ani  cxOldvid.  confl^^. 
Itcmquc  //«^Tj.i^.vbi  addir,ad  cuitan^um  hoc  pcnculuin  rcuocationis  qnarn 
fupcrites  coniunxficcxc  potciiopciniutn  cHc  remediuni,&  vt  ipic  ioaiiitur 
optimam  cautefiiSib^i^vit  iblustciletur^  ita  tamenyt  di(ponatd^|Do^| 
r^uoquc  Yxoris  qua:  aW^^^^^^g^^ii^oaii^^ 


50  ANT.   FABRI  DE   ERROR.  PRAGMAT. 

inquitstcftamcntum  viiiprardcfuntfti  coiifirmarecur  folius  viri  mortc,c|uaii- 
tuoi  ctiam  ad  bona  vxoris.Ncc  quicquam  prodcirct  vxori,qubtlpollca  mu- 
tarct  voJuntatcm,cum  fcmcl  confcnlilfct  marito  vt  Jc  bonis  quoqiic  vxoris 
non  miniis  c|uam  dc  fuis  liifponcrct  in  tcA.imcnco,pcrindc  ac  ii  djfpoiitioai 
in  contraftu facla? coiifenfillcucjuari  intcr  hic  nihil  pcnitus  iiucrfit, /.|7f«; 
S.f.vcnditio  is  D.fnt^.mtA.pitrt.vel  hyp  th.fohtit  l.cumalienu  \o.vbt  Bart.  BAld. 
Xir  Sitltc.C.d:  Ifgat.  Qiiamcjuam  runt  ctiam  c]i:i  aliam  cautclam  protcrant  ad 
impcclicndum  nc  tcftamcnti  rcuocitio  pcr  fupcrftitcm  coniugcm  ricri  pofl 
r»t,  ncmpc  vtvtcrqucccjniugum  iuducatur  addon.inda  cjuardam  bona  hbc- 
ris  commuiMbus  in  cum  cafum  tjuo  contingat  tel^amcntmn  rcuocaci ,  ipfis 
ramcn  Ubcris  ftip'.ilantibus,vcl  notario,aIiavc  pcrfona  public.i  pro  cis.  Nam 
cum  ita  fiat  vt  rcrincat  fibi  quifijuc  cx  teftatoribu^  bon  i  caJtcr  ulc  cjuibus  tc- 
ftaripofllt,apparcc  nihil  oblUrc  cjiiominiis  fjbfiflat  donaiio.  Quomodo  ra- 
tiocin.itilr  Pcckius  dt^.cap.\^.vu.z.poli  Bnid.ti  l.f  tncimHsC.de  tjlam.MhQ.in 
THhr.Q.de don.it.Dcc.conf.i)^.^  loan.Dilcct.»;  trafl.Deart  teflnndttit.xo.di 
fmnat.te/}jm.caufei.z.nHm.^.  At(ii\c  hocpoftci  ius  rcmcdium  fmc  potcntius  8c 
clficacii|f  cft  cjuam  fupcrius.  Impcdit  cnim  nctcfliamcntum  i  cuocari  pofilt 
non  raodb  a  fjpcrftitcconiugcfcJ  nccaprarmoricnte,cjum1ioc  ipfo  confir- 
nictur  donatio  ccrtorum  bo^iorum  faftainhunc  cafum  cjui  pcr  tcft  imcnti 
rcuocationcm  cucnit,  fiucpriorfiuc  poftcrior  dcccdat  is<^ui  rcuocat  tcrta- 
mcntum.Ipfam  tamcn  rcuocationcm  non  tam  impcdit  pri-cifc  nc  fiat,cjuain 
caufatiuc  vt  noftri  loauuntur,ncpcrnam  reuocationis  incurrat,qui  haud  du«> 
bic  ipCiin  incurrcict,u  non  hoc  inctu  prohibcrctur,nc  reuocarct.Et  h.ic  par.y 
te  miiUis  plenum  cft  hoc  rcmcdium,quam  illud,   Octeruin  ncmo  dubitat| 
quin  prardctunv.ti  coniugistcftameiitum  valcat,fi  f  ;pcrfti  s  ctmiunx  non  rc- 
uocaucrit  fuum,qui  cafus  fane-minorcm  dubitationcm  habct  Scd  ctfi  rcuo- 
caucritjfiuc  viuo  aiio  coniugcfiuc  i.im  defunvfto,pleriquc  putant  idcm  clfc, 
quafi  nunquam  fit  pratfumenda  mutatio  voluntatis ,  nc  quidcniinco  qui 
mutarc  dcbuit,nifi  probctur.Mihi  vcrb  alii  cft  fcmpcrrquc  fuit  fcntcntia.Hu- 
iufmodi  fciliccttcflamcntanullomod  ),nulloquctcinporc  v.ilcrc,  id  cft  non 
modb  ll  altcrutrum  tcftamcntum  reuocatum  fitjpi^fertim  mortuo  iam  altc- 
ro  coniugc  qui  fuum  mutarc  atnplius  non  ponit,fcd  ncc  fi  vtcrquc  in  cadcm 
voluntatc  dccclfcrit.Rcuocato  fiquidcm  .alterutrius  tcftamcnto  (quod  vtiq; 
DCgiri  no  poteft  quin  fit omnino  rcuocibile  ex  natur  i  vltimi  cuiullibei  vo- 
Iuntatis/./?^Mif  inprinctpti  iz.de  ieg4t.^.i..\..de  >tdtm.  legAt.l.cumhtc^atHS ll.  §f , 
^ceniteniiAm^D  de donM.tnt.v  r.  CT z/.vtfr  )  ilrcrum  cjuoquc  tcftamcnuim  iiicd/ 
rcuocati  neccirccft  qubd  dubitari  non  pofiit,  qjin  duo  dla  teftamcnta  (iwt^ 
corrcfpcdiua  &:  vnumquodquc  ipforum  fiduiii  contcmplationc  .-iltcrius. 
M  iximc  vcrb  in  ca  fpccie  quam  traitamus,ciim  v  tcrquc  coniiigum  it.i  tcftir  • 
tus  cftjVt  fi  folus  tcft.imcntu.n  fibi  ordinalfct,  longc  alitci*  haud  dubic  fucriti^ 
tcftaturus:quod  cucnit  quotics  libcri  commuues  ita  hcrcdcslnftituuntur,  vt 
alij  habcant  vniucrfi  bona  paterna,cx  maternisverb  nihil: Alij  contia,totuin 
inaternum patrimonium,nihiI  autcmpcnit.is  cX  pitcrno.  Quis  enim  crcdot.. 
itatuific  tcftaturum  parcntcni  qui  finc  coni  ige  leftatus  fuifict?An  non  faci-^ . 
lc  ficri  poteft  vt  pater  qui  fimul  cum  vxorc  fj j  fic  tcftatus  eft,prud(:s  &  fcieS; 
uihilrcliqucrit  ci  cx  liberis ,  qucm  tamtrn  magis  diligcbat  ?  Vidcns  fatis  ci ' 
confulcumcflcpcrinftitutioncmamatrc  fictnin,cuius  bonalongc  inaioris 
ilinta:ftimauouis  quam  patcrna.  lUcoiura  fiimhtcrjVt  maccr  nihil  cx  bonis 
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fu ts  dedcrit  vni  libcrornm^  mefioretfi  partem  datura  (aerat,fi  non  a  patre  . 

longc  opulcntior^jnfthutum  cum  vidifici  ?  Nan»  &  poneni'uin  c  ft  libcro^ 
omncsab  vtrcquepnrciitc  inftitutos  fuiife ,  fcdtamcn  fic  iactam  bonorum 
du  ifioncm,vt  pntci  na  omniaaii  vnum  cx  libcn's,mattrna  vcro  ad  aiium  vni- 
ucrfa  pcrucncnrit.  Alicqv  i  rationcalia  vtrumoue  tcftamcutuni  elkt  nulium»  ^ 
ncmpc  propcer  vnius  ex  Jiberis  praReritioo^.  N|ir«BifHSliibiterni^ ,  quim'  1jl 
patermim^poflqoam  placutt  luJh^ip  m  tfouelUx^V i  cHtn4*.  MpfeiL  a^nrfe.^^ 
*liMipt^juec4i^imUmtiVtnoti  magis  m.itri  quam  patti  lic^ft iitfuo telbm^» 
:o  Hlium  prartcrirc,  adcoq;  ncc  cxhcrcdarc  nifi  infcrtn  prateritionfs  v.clcx- 
bcjcciationis  caufa.Nc  s  autcm  dc  iisparcmu  trOamctis  tra(flamus,c]i!ar  fuas 
omncs  &  intiinrccas<^'  cxtrinfccas  habcant  foicnnjtatcsyac  c'e  qiiorum  vai|- 
:iittate  r.6  alia  d,c  cauia^ubitari  pofiitiquam  qu6(i(fiiifil  l^cotre/pedtid  (Mli 
(inctita  vc  alpera  «b  afterc  pendeie  vid^ur.Quo  cafii  $eri  certe  ncquityvc  al« 
tcro  mutato  non  ccnrcatqj:  hoc  ip(b  mHtttiim  alterttm  >  ecfSmn  mutatio. 
nis  probatio  nuila  prcfcratur.  Idcm  namquc  contingit  in  omnibusadti- 
bus  cotrcfpcftiuis  quoriim  polilo  vcl  dcftructo  \no  altcii  ni  quoquc  po- 
ni  vcl  dclb  ui  ntccfrc  eiiJ.ctim  te  6.  £.  de pa^.  vit,  empt.f^  vendft.l.  i  C.  de  ch- 
preJfMlrrAU  Atquc  hoc  dcaium  cafu  iocum  habere  vidctur  quod  Aiexandcr 
feripfit  id  Afifaw  dtitMkt^  trMfaSda  vnaquaque  jiannn  difpofitiona 
fi.binCcIIigi(en)pervuliareini]Iam  ch\i(uhn\y§teifMs  /ic /tanrilKis,cvz  &c  aliis 
plcrifquc  cafibus  fi:birwelligi  folet  l.^uedSerHtus  S.D.de  condin.ep  eMUfMetem 
^hIs  i^i.rn prindp,I.Jt citm  CorneltttsZz.D.de folHt.Y.x\\  non  ignoro  cam  Alcxa- 
dri  fcntcntiam  ab  Alciato  rcpi  chcn/am  ad  /.  licetx^.  C.  de ptiU.  ^  dd  d.i.citnt 
donationie 34.  C.de  trsnfn^itQi^ACi  difticiiius  ciau/ukilia  rLbinteliici poftit  iii 
teibunenusyqaim  in  contraAibasypMfertimadiiflMertldum  te£meiittim, 
kd  mtlc.  Nmtl  entm  bac  pattc  poflimt  ieibmentt  jfpl^  <»ntniftiliof 
quodcttnidaturdieaddMiacaixelpcftiiut.. . 
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JUjj^mewitttMiifftm  perfaperJliifmp^Mlrerhismefim  retueMK 

^^^S  Vamquanvautem  a|^erotrum  tcftamentorum  reuccatttm  edc  iiif; 
Ij^^ll  6cit,vtaItcriusquo<|iici«tiohabcrihulla  poflit,  tum  maximdts;^ 
j^^^g  mcntdobrinct,  cum  reuocatiofiidacft  a  fi  pcrftitc  poft  mortem 
pncciciundli-  Ncc  cnim  rcs  co  cafu  integra  eft  ,  cum  is  qui  piarmcrtuus  cft, 
uonpcrincic  teftamcntuin  fuum  mucurcpoflit,quomodo poli^^fanc  fi adhuc 
viucrct.Ncc  imputari  potcft  ei  qui  <feceflit aot^eiiO€at;!<mlW4adi  ab  aJia 
coniugc  tcftamentifflur  non  prior  iprcteftarocntum  ftram  mMmerit  >  quod 
imp4taciplanipftffc««i>*quireuocationi  fupeiftcsnihijominurruum  noh 
mut^Snjptjnirum  fT  reuocationcm  ab  alio  £adam  fciuiifcttAlioqur  non  de^ 
berct  c!  ffbciifc  vcritas  fadi  aIicni,quod  ipfe  probabilitcr  ignoralTcr.  Scd  ta- 
mcnnim  quoque  cumccuocatio  facla  cftab  altcro  coniugum,vino  adhuc 
coniugc  liuc  fcientc fiue  ignor^ptc  rcuocationcm  t  idcm  iuris dfc arbicrorj 
vcaltcrius  quoque  (|giugis  |»flaiiseiillvtvldcri  debeatrcuodMMiir^taiiiei^  ' 
nulla  voltintatis  mil|M|^refl»Iwop^^  credendbrfit  rs  qiii  td' 

fi^mfiitum  riiom  nokmottturfittibciire>imil6B^^ tn  eadem vbli^mtttdiii  • 
<gdcte»^u3ig<i»^feiftfg^^  iltmn  faum  pto  m- 


ANT.  FABRI  DE  ERROR.  PRAGMAT. 

tatohabcndum  circhocipro,quoilaltcruinmutatum  fuit.  Habct  cnim  ref 
hnrciuturalcm  intcllcaum  >  vtquinoncrat  ita tcftaturus fi vel  contcftato- 
rcm  nullum  habuiflctjvcl  diucr^in  contcltatoris  fui  voluiitatcmpr^uidintti 
nunqtiam  credi  dcbcatinca  voluntatcpcrllitific  fialius  tcftaior  in  fua  non 
y  .pcrllitcrit.Ncquc  vt  puto  tacilc  rcpcrietur,c]ui  cum  Alciato  hoc  ncgct  quod 

■  ^        uos  cura  Alcxaodro  dctcndimus.  At  nc  Aicxandcr  cjuidcin  ipfc  fatcrctur- 
*'  '     vnquam  id  quodpro  vcro  fupra  pofuimus ,  talia  tcftamcntanullius  cHc  mo* 
memi  ab  initio,ctiainfi  vtcrcj;  cx  contcftantibiis  in  cadc  dccclTcrit  voJiitatc. 
•    *     Totacnim  Alcxindriratiojncopoljtacft,  quoLiputar,&:  bcnc  fubintelli^ 
•    ccndam  in  huiufmoditcftamcntis  daufulain  rtf^^^^ynryyijwfi^/wjciuxetivclunv 
luura  habcrc  incipit,  ftatimatquc  cx  altcrurra  parte  Aatusrci  inutatuscft 
per  fubfccutam  rcuocaiioncm  tcllamcnti.  Proindc  fi  ponas  ncutra  cx  panc 
immwtatum  quicguam  fuilfc,  fatcntcinhabcbis  Alcxandruiii ,  niiulcau/le- 

•  .      ctfc  curnon  vtriuiqucconiiigis  voliintas  tanquara  iuft.i  &  Icgiiima  fit  fcr- 

imida.  Mc  vcro  iii  contraijum  forti(fiina  ilb  iulris  ratio  mouct,  quod  tc% 

*  ftamcntorum  omnium  natura  illa  &  condicio  fir,qujnimo  vltiinaruin  oin- 
uium  voljntatum,  vt  fuprcinam  cuiufquc  hominis  voiuntatcm  ncccflcfit 
omniinodo&  iircuocabilitcr  confirmari  aut  co  inftanti  quo  i$  moritur 
cuiui  voluttta?cft,aut  nunquam  :  Nec  in  fufpcnfo  niancrepoft  mortcai  • 

.  vltima  voluntaspotcft,  prarfcrim  vciotcftamcntum,  fcilicct  quantuin  ad 

confirmatiuJT.-mj&adhocvtcavoluntas  cxitum  habcrc  quandoquc  poffit 
dc  dcbcat.  Nam  quod  ad  cffcclum  voluntatis,  nihil  vctat  ctiam  poft  mor- 
■fcra  induci  fufpcnfioncin  cx  adicclionc  dici  vcl  condicionis,fiuc  tacitar  fiuc 
.     «xprcfla:.   Atquc  huiuspropofitionii  qua  moucmur,3«:  dc  quancmo  dubi- 
tat,  ratio  illa  cft,  quod  ucuti  quandiu  quis  viuit  voluntatcm  mur^rc  potcft, 
idciiqucconfirmarincquit  vlcima  cius  voluntas  qux  an  vltima  futura  lit  ^ 
♦ '    *  ncfcjatur:  Ita  cx  quo  inftanti  dcccfiit ,  ccrtum  cflTc  incipiat  non  polTc  illum  ^ 

.      ampliusmutarc  voIuntatcm,vtproindcnccquicquam-impc(.:iat,quomijius 
coipfo  inftaiui  confirmctur  vltima  voluncas  qu.^cumquc  candcm  ca  fit,fi  r 
mod6taiis,qu:epofiitaliquando&:dcbcatconfirmari.    Eft  cnim  Icgispo-  . 
tcftashoc  cafu  ncccfl"aria  vt  coniirmcntur  non  ibJum  tcftamcnta  &  aJi«".  \ 
C|ua:Iibct  vltima:  voIuntatc$,fcd  ipfar  ctiam  hcrcditatcs  ncc  miniis  Icgitiin*-"  ■ 
<juam  tcflamcntaria:  Uege  ohnemre  ip.de  verb.fgmjic.   Jndc  cft  quod  tcfta-  '  '  ^ 
jncnta  captiuoruin  apu3\oftcs  dcfundorum*fada  in  ciuitatc  antc  captiui-  > 
tatcm,quiaconfirmari  non  potcrant  pcr  Itgcm  duudccim  tabuJarum,qujf 
,  '     dc  folis  ciuibi'5  Romanis  locuta  hicrnt,  neccflc  fuit  confirmari  pcr  Jrgcm 
CorncIiam,induCta  fictionc  vt  qui  apud  hoftcs  dcccflllfcnt  in  ciuitatc  dcccf- 
filTc  vidercOtur,ac  non  cx  dic  captiuitatis,fc J  ex  inftanti  mortis  quo  dcmiiai 
tcmporc  ccrtuin  cftc  incipitncc  rcdiic  ab  hoftibus  capjiuum  polfcncc  pro-  ' 
indc  voluntatcm  muiarc  l.lex  Qornelm  28. D.de  vitlg.fs) pMptll.fHhjl  Lle^e  Cor" 
nelia  iz.  D.^ni  tef.am-ficer.peJf.l.filiusfamiUaj  18.  D.  ad  leg.  FAlctd.  Dcnicjuc  ^  . 
ncmo  poflitdiccrc  quoinftanti  confirtnabilii  fit,vt  ita  dicam,vltima  dcKin-  " 
cci  liominis  voluntas,fi  non  in  ipfo  mortis  inftanti  confirmctur,quia  ccrtum  * 
cft  &  coJIatam  cam  fiiiflc  poft  inortcm,  &«undc  rcuocari  amplius  nunqua 
poflc.   Ati]ui,  vc ad  difputationcm  noftram  rcdeamus,cum  vtcrquc  coniu« 
gumincadcm  charta  tcftatus  cft  aJiisatquc  aliis  cx  communibus  libcriV 
fcp.uatim fcripty-»  iamdixinius&  pofle  illum  qui  fupcrftcs  cft,mutare  * 
vohuitaccmrcuocatotcftaiuciitO|5i:  cx  ciufmodi  mutatiooc  acrcuocatione 
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ficri  vtprardcfiincli  coniugis  tcftamcntiim  quod  ipfc  mutarc  tmplius  non 
potcft  pcrindc  tamcn  muiatum  ac  rcuocatum  inccJJigatur,ac  fi  rcuocatum  z 
fuo  icftatore  fui/Tct,proptcr  aduum,vt  Jocjuuntur,correfpc(5liuitatcm.Ergo 
fierincquit  vt  pracmortui  folius  mortc  confirmciur  ipfius  tcftamcntum, 
ncc  aJio  vJJo  tcmporc  antc  fccutam  fuperllitis  quoque  mortcm :  Cum  co 
(Jcmum  inftanti  ccrtum  cflb  incipiat  ,  ncutrum  tcftamcnium  mutari  am- 
piius  poflc.Ncc  quod  ex  fado  ita  cucncrit^^t  coniunx  vtcrquc  in  cadcm  vo- 
luntatc  dcccrtcrir,taccrcpotcft,  vt  eo  m.igis  confirmatum  vidcri  dcbcat  tc- 
ft  amentum  przdcfuntiiti  cx  quo  inftanti  dccclTcrit.  Non  cnim  cx  fubfccu- 
o  euentu  arftimandum  cft  ius  tcftaracnti,  fcd  cx  co  ftatu  qui  rcperitur  mor- 
;is  tcraporc,  vt  fi  tum  llt  adJiuc  reuocabilc  quacumquc  dc  caufa,  non  magis 
:onfirmari  pcrlegcm  pofilt  quam  fi  tcftator  adhuc  viuerct.  Id  cnim  facic 
:tian)  illa  iuris  aniiqui  rcguJj,  qua»  vuJt  teftamcntorum  iura  ipfa  pcr  fc  fir- 
na  cflc  non  cx  alieno  arbitrio  pcnderc  oportcrc  l.iHa  injtiiutto  ^i.D.dt  hcred» 
njitt.  Proindc  non  ram  illud  infpicicndum  eft  an  tcftator  dcccflcrit  non 
:cuocatotcftamcnto,quam  vtrumpoft  cius  quoquc  morteni  rcuocaricc- 
lamcntum  adJiuc  pofiit:  quod^fanc  nullo  cafu  potcft  contingcrc  fi  iuris  ra- 
:ioncm  infpicias,contingcrettamcn  in  propouta  fpccic  fi  teftamcntaduoru 
:oniugum,co  qucm  diximus  modofada  dcfiendcrcntur.  Alius  vcrotrafta- 
:us  cft,fi  ponas  ambosconiuges  fimul  quidcm  &  in  cadcm  charta  tcftatos, 
fed  ita vt  altcr  alterum  hercdcm  inftitucrit,  qui  cafus  cft  quem  Alciams  tra- 
fVat  m  d.Utcet  29.  C-  P^^'  I"  4"*^  vix  vllam  dubitationcm  res  habct, 
juin  prardcfimcti  coniugis  tcftamentum  in  fauoicm  fuperftitis  omnimodo 
:onfirmctur,tamctfi  teftamcntum  fupcrftitis  hoc  ipfo  infirmetur ,  fada  fci- 
icct  quafi  caduca  iiiftitutione  pcr  mortcm  hcrcdis  ab  eo  qui  fupcrftcs  rc- 
)critur,inftituti.Quamquara  eniin  mutua  inftitutio  tiiit,  att.imcnnon  tatn 
pe  mutui  lucri  facta  intclligi  dcbct,quam  rationc  mutusc  a(Jtc(flionis,contra 
^iiain  nihil  fit  prxmortuo  altcro  cx  coniugibus,  cum  vtcrquc  praruiderc*  ab 
nitio  potuerit  &  debucrit,  ncceflario  fic  cucnturum  vt  aJtcruter  pra:morc- 
•cturzVndceftqubdnemodixcrit  captatorins  cflc  huiufmodi  voluntatcs/. 
ripfAt^rtM  jo. D.de hered.in/iir.Exiit(\\ic  inhinc  rcm  Imperatoris  Valcnti. 
liani  conftitutio  in  Codicc  Thcodoliano  i.uDe  tejfam. 


ERROR   SEXTVS.  •  f 

Si  v»**t  cx  ccniugibm  fimHl  teflMis  mHtauerit  voluntMtem  altero  adhue 

viuo  feel  tgnorante. 

L  L  B  tantum  cafus  dubitationcm  habcre  potcft,  Si  altcnitcr 
coniugum  fic  teftatorum  mutaucrit  voIuntatem,&  alium  hc- 
redcm  inftitucrit  viuo  coniugc,&c  tamcn  ignorantc.  Si  cnim 
poncrcs  mutatum  a  fupcrftitc  tcftamcntum  poft  mortcm 
prxdcfuniti  coniugis  ,  rihil  vtiquc  poJfet  ci  imputari  qui  cx 
leccllitate  id  feciffct ,  at  ob  id  folum  quod  cum quem  fperaucrat  hcrcdcm 
iabcrcnonpotuiflct.rfrg./.vi>.Z>.<^r/>^rf^.#w/?i/.  Rurfus  fi  poncrcsmutatum 
ib  vno  cx  coniugibus tcftamentum  viuo  quidcm  fed  fciente  altero  coniuge> 
lulla  dici  polfct  taCta  iniuriaconiugi,in  cuiuspotcftatcfuit,in  pocnam  &  ad 
:x€mplum  mutatx  ab  altcrovolunutis^Tuam  quoquc  mutare  voluntatem» 
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.  j&alium  fibi  7icrcdeii^jbibd«tq(iiidm  fcceritdc  fc  potius  cots^imi^Mk 

qaod  cutn  aliud  tclhincntum  condcrc  poflct^ac  deberct,  maluerit  taQion  . 
priorc  dcccderc  voIuntatctExcui  s  pcrfcuerantia  vrgcns  voluntatis  conie^ 
dura  fumitar,cjiibd  coniugcm  inflicuirict  antca  non  tam  intuitn  &  contcni^ 
platione  niutux  inftitutionis  ab  alccro  coniuge  vicidim  iadae,auam  abun» 
dantU  aA6bottit»d€^iianecimmiiiuuconhi|^LrtIterimiid£D^  imudi 
micre  milcquain  potuerii.Sed  cj)Em&  (uperftitc  &  ignoiSte  alCM  cMrfugcy 
alter  teibmcntum  fuum reaocauit  >  liic  vero  cafus  cft  de quo  dubitan pro% 
babilitcr  potcft.Si  enim  cutn  Alcxandro  reinias  in  vtriufc|uc  coniugis  tefta* 
mcnto  fubintclligendam  clfc  claufulam  Rebiu  ficjlArjttbui  confcqucnrerit 
vc  rcuocato  pcciblam  poeiuccmiam  aitcrutro  tcAamcnto,  aitcrum  ouo» 
4ue  pro  retio^^|^1>eri  oporteat >  etiam  tacente  iplo  te(lacorc>  cui  fcilicet 
SMiipoffisimpubipe  CttrteiUmentumifHim nonaqi^^mtiiaucrtt, (t^v^^lfj^ 
t^uam  habuit  mutandi  eius  caufam  ignorauit.  nrfJjra^Mi^aur  14./) A  ilji» 
fmlitU.fiaiient$       fef.C.eod.l.Ttutu  25.^.1./).  de  hber.(^^o(ihum.Kt  (\  cum 
Alciato  dicas  no  cdc-  tam  facile  in  tcftamcnto  fibintclligcudain  hanc  clau- 
fulani,fcd  potius  capicndam  prarfumptionc/n,quod  cxadfc<ftionc  proccffc- 
m  mf^itucio  ,  quam  vt  dc  coudicioiicioflitutionis  a^b  aiio  tacta:  impicn- 
da  (iierit  cogitatomsconiequ dbt  fie^vnm  co  ittlp^^MllR^ttitDm  eiut  qui 
.  n on  reaoc^uit  fubiilierc  debeat,qu6d  altcrmu  fit  rmktcacu m.  £eo  vei4la 
faaciiteciecum  Alciato  fcntio,qui  lu/uperior e  cuin  AIe«i|||o  lcntiei»am« 
Kacio  namt|uc  difiimilitudinis  euidens  illa  cft ,  quod  in  eo^fu  qucn^pr|o>* 
rem  tradlauiiriiis  dc  tcflamcnto  a  coniugibus  fimul  fa<^o  in  quo  vnus  ex  li- 
bcris  commumbusapatre  foiu4,in(Ucutus  fit  in  bonffpacernisomnibus , 
Bus  vero  in  bonis  maiemis  foAa^^e^pBjlcin  cfliivtjrai  diximus  ncutruoi 
arparcntil^  itii  fi^i^Mftvmiimwnii^  fooi  pmnes  Itbcroidc  b#Blt; 
o^p^^diipofoitfemecciim^uirquamadcdrli^iuuscfl  c]uinc/ciat>  auC  ' 
iakort  qui  icitenon  debeat^parentibus  libcrum  non  cfTc  ita  difponendi  ar* 
bitriiim,fcd  vnicuiquc cx  libcris partcm  patrimonij  dandam  cflc,  (i  non  «- 
qualcm.cam  tamcn  quac  adlegitimam  fit  fatis ,  niA  iulb  aiiqua  caufa  (It  filii 
le;|herc^niUY^^  teftatoiis  pcrfoqa  taiis  fit  cuius  j»r«teri-> 

^^iilMiii|lBl^^  Aiio^  futuram  vt  tcfla|nciiiini 

im  iit&'nuUius  momenti,velper  inoificioii  qucrelam  reftiiidciidillil^ 
tfntiiM  Z.C.de  ifioff.tefimn.Q^\i  vcxh  crcdcndus  cft  ita  teftari  voluifl^ft* 
lubiiccret  fc  pcriculo  iniufti  vcl  irriti  futuri  tcftamcnti^rfr^.Aj.  D.deteffam, 
HuitttL^.C.detnoff.teJiam.  Cum  jgitur  ccrtum  ftt  coniugcm  qui  cum  coniugc 
tcftatus  cft  inltitutis^  vtroque  parcncc  feparatim  ipsttiisjli^erisnan  ita 
l^c  teftatarum  £foiut  tcAatus  fi|ii!«i>ne€c&ri&#ipj^i|i|M^iii^^ 
mcrc  vnius  titibmcmoin»quottcs  in  cam  caoftm  it ft^s^is te| 

AituifuiiTe  videatur,quodcontingic  alccrius  tcftanlcntb^rcnocatOtf^l 
^uaaliaratione  inirrjitumdedu(5to.  £t  vtdicamapcrti^.videturhocciqjii 
.non  nifj  vnicum  cfrctcftamcntum,quamuis  duarum  pcrfonarum  ,  duaiium-» 
que  hcrcditacum,SciIicct  ob  inftitutos  feparatim  in  iingulorum  parcntum  , 
bonis  finguios  Iibcros>qui  omncsm  l^iufqueparcncis  ncrcditate  >ij  nlura 
ii^Matim  fiiaafiiiircnt  tdteeiMin»M  «Jdwi^m^^ocmadmcWiiiolc^ 
,#Bnadicere  de  priitait  fle  fi^undti  tabulis  cikni  pater filtoiq^yiibcrHcftl^. 
jnentum  kcitlfeMm^ftfioMvM/^.^  pn^jHk/Ht.  NoA^9»^feiittitt^  * 
aiadcbonii  ypgiic  viorii  fim  trttaS»  cflitca  <QM#iiiiiiifiMjl^or,dc[ 
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i>om$  mariti  confentiaitisjHac  tantum  diffcrentia,  quod  voluntatcm  muta- 
rc  non  poirctiliccxconiugibus  qui  teftanti  coniugi  fuum  confcnfum  ac- 
:otnmodairct:Mutarc  autcm  potcft  j$  cjui  dc  bonis  fuis tcftatus  cft  ,  tamctfi 
:um  coniugcquia  non  idco  alienaui  fcd  fuam  mutat  voluntatcm ,  quamuis 
iJicnarcorrcfpcCliuam.  At  in  poftcriorc  cafu  qucm  tradaui-nus ,  nihil  cft 
^uod  nos  cogat  diccrc  TcftatorcrTj  cjui  a  coniugc hcrcs  fcriptus ,  coniugcm 
acidim  fcriplithercdcmaI1tcrfuilVctcftaturum,finonad  itatcllandum  fpc 
•rxmij  inuitatus  fuiftct,cum  potucrit  ratio  fola  adfeclionis  id  facerc,ctiamfi 
X  altcra  partc  vcl  nulla,vcl  nontanta  adfc^io  fiiilTct.  Mirum  igiiuf  non  cft 
laufulam  illam  Re^M JicfiAntthtu  poftcriore  hoc  cafu  non  fubintclligi,  aujc 
riorc  fubintclligciida  prorfus  cflet ,  Nc  alioqui  dccipiatur  is,  qui  fic  teftart 
cc  voJuit,ncc  potuit ,  ncc  dcbuit,  nifi  quia fic  qucquc  tcftari  conjugcm  vi- 
cbat.Et  ob  hoc  ipium  nimirum  dicimus  non  valcrc  huiufmodi  tclbmcn- 
i,in  quibus  cam  claufulam  rchM  ficfianttbi^  Iiuc  cxprirtii,fii*c  tacitaai  fub- 
itclligi  oporicrct,quoniam  ita  fitri  neccfTc  cflct  vt  cx  alieno  arbitrio  pcn- 
£rent»fiuc  viuo,fiuc  mortuo  teftarorc ,  atquc  ita  eorum  confirmatio  impc- 
ii  ctur  nc  pcr  Icgcm  ficr/  pofltt  tcftatorc  ipfo  moricntc ,  qui  tamcn  viuos 
lam  voluntatcm  numquam  rcuocaflct:quod  a  rcgula&  rationc  iurispcni- 
s  abhorrcrc  iam  probauimus.lilud  pl  n j  nouum  non  cft  vt  plurium  mor- 
lUCxpcdariaiiquandonccclTcfit  ,  fcJ  hoc  ita  fi  uc  alicuius  condicionis 
LKV  pluribus  aJfcripta  fucrit  implcincnto  agaiur,vt  in  fpccic  I.pefiuli.  C, 
'ipub.^  iilm  fubritt.  non  item  fi  dc  confirmationc  tcftamenti ,  quod  vtiquc 
\m  altcrius  quam  fui  tcftato;  is  mortc  in  Jigct,vt  confirmctur.  Et  vcro  qui 
uiufmodi  tcfhmcnia  valcrc  pmant ,  qux  nosnullius  momcnti  clTc  dici- 
ms,nonfacilepofliint  diccrc  quidiurisftaturdcbeat  indiuidcndis  pr^dc- 
mcli  bvnis,fi  contingat  tcftamcntum  a  fiTpcrftitc  rcuocari ,  Adco  manifc- 
c  vidcnt  fuppofita^val.ditatetcftamcnti^nihiltimcnpodccoftitui  quod  no 
uidcntcr  vcl  a  tcftamcnto,vcI  ab  arquiiatc  abhorrcat.Vt  cx  ijs  conftat  qua: 
rripfimus  in  Codicc  Fabriano  D4pn.i.eod.ill.tit.dtm^ub.  Qf  aUu  fub/Iit.Kos 
luia  hic  non  fcribcmus. 


ERROR  SEPTIMVS. 


fSiic:i 


Si  marito  dc  vxorij  btnistgfi/inti  vxor  confcnftrity  4Ut  ctntra 

Voo  pro  ccrto  acjpenc  indubitabili  habent  interpretes ,  Va- 
lcrc  coniitgum  teftamcntafinon  folum  iii  eadem  charta,fcd 
eti.im  vntco  contextu,&  vnicabonorum  fuorum  diuifione  te» 
ftati  fint  intcr  communcs  libcros  feparatim  ab  rnoquoque 
Iparentc  fingulos  in  fingulorum  bonis  inftitutos ,  ficuti  noua: 
■  quapftionis  matcriam  iis  attulit,  An  prardcfunv5ti  coiugis  mor- 
c  aiko  confirmctur  teftamcntum  quod  pcrtinct  ad  ipfius  pr^dcfiindi  bona» 
t  ptrrcuocationcmafuperftitc  fadam  nihilomagis  rcuocatii  'intelligatur, 
tapoileaquum  dcfitiiucrunt:Ex  fubfccuta  vnius  rcuocatione  non  impcdiri 
Iteruisconfii  aiarioncra,Amplioris  dclibcrationis  caufam  iifdcm,prjbct,an 
\\xx ratiouc  ficr i  pollit,  vt «^niugibus  fiipcrftcs  cft  tefbmcntura  mu- 
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tare  prohibeatur.Vc  nimiro  iis  obuia  caiii  incommodis^qu^  non  poffunt  rtc- 
garc  confcquiex  tatn  abfurdatamquc  improbabili  opinione.  Jntcrcaetera 
vcroconfilia  &  rcmcdiaquarprofcrunt,primum  acpra:cipuum  illud  ci\  ,  vc 
vnus  cx  coniugibus  tcftctur  intcr  omncs  libcros  folus ,  fcd  ita  vt  non  dc  fui$ 
tantummodo  bonisjvcriim  etiam  de  bonis  coniugis ,  ciufmodi  tcftamcnto 
cxprcflTim  confcnticntis.Sic  cnim  ficri  polk  putant  vitcftatoris  huius  mor- 
tc  contirmctur  omnimodo  tcrtamentum,ncc  miniis  cjuod  ad  bona  pcrtinct 
altcrius  coniiigis  qui  tellatus  non  cil ,  fed  tcilanti  confcnfit ,  quam  quod  ad 
bona  tclbtorir.Itavtnihil  profuturum  llt  fiipcrlliti  coningi  fi  poftmodum 
pcenitctia  duclus  mutct  voluntatc,fiuc  viuo  adhuc,fmc  iam  dctuncto  coiuge 
quj  tcftatus  luit.Nifi  ha<flenus  ne  qua  cx  ciufmodi  confcnfu  fraus  fint  lcgiti- 
inxlibcrorum,quam  ficut  exprcfli.n  tcftando  ncuter  cx  parenubus  liuc  tol- 
lcrc  fiuc  minucrc  potcft,ita  ncqiic  altcri  tcllinti  con(cn:icndo,cx  ca  iui  is  rc- 
gula  quac  vult  cu  qui  alicnare  non  potcft,nec  alicnanti  pofte  c6ftMUirc,itcniq;* 
quod  vna  via  ficri  dircdo  prohibitu  cft,non  clTc  pcrmittcnduin  vt  pcr  aliam 
via  indircLto  Hat.Sic  cnim  noftros  ratiocinari  pafiim  vidc.is  qu]  quatftioncm 
hanc  traftarijt,pr§rertim  vero  Petru  Pcckium,Rodcricu  Suarcz,&  alios  quos 
retulimus  capitc  fupcriorc.Nos  autcm  ficut  in  qujftionc  ilh  Dc  leftamcntis 
coniugii  inter  liberos feparatim  ab  vnoquoquc  inftitutos  tcftantium,a carte- 
fis  intcrprctibus  diftcntimus,  qui  talia  tcftamctavalcre  ncgamus,ncquctam 
dc  illo  laborandum  clTc  volumus  ,  qua  cauiionepofllt  ciufmodi  tcftamcto- 
ru  rcuocatio  impcdiri,quilfm  quibus auxiliis  pofdt  coru  confirmatio  induci: 
Ita  &  in  hac  controueriia  faccrenon  poflumus  quin  contra  cofdcm  intcr- 
prctes  fcntiamus.H^c  cnim  npftra  fcntctia  eft,Mulicre  qux  marito  dc  ipfius 
vxoris  patrimonio  boniTquc  tcftanti  ctiam  vltro  ac  liberalitcr  confcnfcrit, 
non  obid  magisprohiberi  quominus  voluntatc  mutarc  pofllt  fiue  viuo,fiue 
prarmortuo  marito,  quam  fi  cum  ipfo  fimul  tcftata  proponcrctur.Moueort 
qiiod  ca  tcftanii  pcrmifllo  haud  dubie  nihil  nifi  donatio  cft ,  cum  fit  quordS 
«onccfiio  gratis  &C  libcralitcr  facla  l.JscHt  8.  $.  vendtttoms  D.  fii$h.  mod.  pign, 
velljypoth.folutj,  quo  potifiTimum loco  interprctcs  noftri  abutuntur  vt  hanc 
fuam  fcntcntiam  tueantur.  Donari  autcm  vidcaturquicquid  nulloiure  co- 
gcntc  conccditur  VMfg.Ldonari  i^.D.de  dotiat.l.  donMn  2i.de  re^uJ.iur.  Porr6 
non  cft  qui  ncfciat  donationcin  iiiter  coHiuges  fi  intcr  viuos  tacta  fit,qualis 
h*c  ccnfcnda  c{rct,moribuspopuIi  Romani  cflc  improbaiam,ob  casratio- 
ncs  quas  lureconfuiti  congerunt  i;j  l.i.i.^)  ^.D.de donat.int.vir.^vxor.lniCT 
quas  prima  &  prxcipua  illa  eft,  Nc  coniuges  fc  ob  mutuum  amorem  fpoli- 
arcnt,donationibus  non  tempcrantcs ,  (cd  profufa  facilitate  patrimonium 
fmim  exhaurientcs.  Quarratio  fi  quo  vnquam  cafu  locum  haberc  poteft,, 
habct  lane  tum  maximc,  ciim  moribundus  maritus  fuprcma  fua  ordinans 
lugcntcm  rogat  vxorcm  vt  eum  p.uiatur  de  bonis  ipfius  vxphs  teftari.Quid. 
non  cnim  tunc  tcmporis  mulicrquam  a*more  non  minui  quam  luclu  con-* 
l>c;:tam  ponimus,  conccflura  fit  marito  vltimas,  fortaflis  ctiam  cun>  lachry- 
mis,preccs  fundcnti ,  pro  quo  vitam  quoquc  ipfam libcntcr  cum  patrimo- 
nio  profunderct ,  ne  conqueri  maritus  poflct  dcccptum  fc  &  honorc  bcnc 
tranfafti  matrimonij,&  fidc  communium  libcrorum  vt  mclius  dcvxorc 
pra:fumcrct,quomodo  loquicur  Papinianus  $n  I.vriHm  exfamtltd  6j.^.vlt.dc 
legAt  2.  Tanto  minus  crgo  fcrendum  cft  ,  vt  tcftanti  marito  donarc  vxof 
imer  viuos  pofi[it,quod  ci  alio  icin^orc  donarc  prohibcrctar,  Nam  cum 
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f%  orationeDiuiScueridonationts  hulufmodi  fola  donantis  morteconfir- 
nuripoiimtjnccid eamenaljter  quam  ii  donans  & in  caJcra  voluntate& 
mioii^^ntUiiimkufidtmizaUjtii»  Appare(  in  ea  fpecie  Oti^ttivtra' 
#Bf«Mein  GOfmrnriMioiit-liiiic  loomi  efle  poiic :  Siijuufti 
^  ^^j||MA|iiMlltm,cundemquc  donatarium  pranlecedcreiacprirterea' 
'  ^^^j^lnartcotefiimAConfcnferit  donandi  ammo,«in  cadem  volutateperiyit^ 
'nelfe*    Qoonam  igitur  iurc  potcritvjlcre citra confirmaiioneiii  ca  dona- 
tio,qua:  ncccarum  cxnumcro  fit,quacconfirmari  aliquando  ponint  ?  Imo 
qux  m  eum  cxprcilc  cafom  tada  licquo  nullufde  confirroatione  tradandi 
'  cusfupcrfit?  Sed^meUftidvddcmoueCiqa^eamciAiiitradiam^s»  '* 
io  «Mritns  de  ▼xorts  fiue  bonis  in  teftainefito^rpofuerit»  ac  proir^eml 
Invoiipfisiiabeatmutandarvoluntatis  fjculutcin.  Q||idili  crgo  hiilwMS  .  • 
flttiam  illa  qux  tcftanti  mariro  confcnfcrit?  Ncc  enim  vercndum  eftntf 
iJco  dccipiatur  maritus,i]ui  It  v\i.>ris  conrenfum  tcftanicnti  tcmporc  non  ■ 
haboilTct,  alitcr  viiquc  lucrattci:;;turus.  Si  quidem  ponimus,quod  huius 
;  4iicommocli  euitandi  gi atia  ncccilai  16  ponefidum  eft)  vxorcm  cum  volun«     .  * 
tacem  nMttoit»  denandaffie  marito  cam  mnM^piicah  V  ipfc  quo^oe  w  . 
.'tanditeftamemicoQiiliumfiimere^iSidmallet»  iUoqiti  nn^deciperetur 
.v>aMritiis,fIeo  inconfuko&ignoranteliberumeflct  vxori  mutarc  volunta. 

Cactcr&mnullaratiocilvtfortitks  adflrineitur  mnlicr  qo^  tcHanti 
» '  marito  confenfit,  quam  maritus  qui  ipfe  telUtus  niit,&  cui  tamen  rauund* 
voluntatis  arbitrium  idcircononaufiertur  .  Ncmpc  quia  nulfum  ius  cut-  '        ■  • 

quam  cx  tcftamenco  quarri  poteft>aiite  Ptortem  teftatoris  >  quo  dcmum 
>tenqK)re vt  iopnracdcmibus  di/putaoina^ 
C<$<|ueftc6ti  teftamcntum  ditfieit  maxim^  a  contra(5^u,ita  &  con/cn/us  qni 
'  -litcrtio  prarftitus  fit  in  teftamcnto  altcrius,a  confenfu  que  tertiuspnrftitcijt 
» in  cotrachi.Cum.n.cx  centraftu  valido  ius  ftatim  qu^ratur^adc^  vt  aiam  cx  > 
comradu  condicionah  rpcsin  hcrcdcmtranfiiiittatur,longc  difiiciliuscft  •  > 

^  vt  confcnfus  in alieno  contradu|>neftit&  ex poenitcotta  reuocetutq^o^itts* 
contrahemib»Ham  ^oxfitiim,  qnlm  vt  fciiocctur  coalcnfus  in  tcfiuDcmb 
^tarftinisi&  eo  tenmorc  <]oo  ndllum  ius  ex  co  confcnfu  acquiihom  dici  foi»  • 
m»  Efiikmen conftat,li duo dc bonis & heredltatc tcrtijcontraxcrintyqucNi  - 
nOD  alitcr  ficri  permilfum  cft,quam  fi  tcrtius  illc  cxpreflfim  confcntiat,  non 
^prohibcritertium  €|uominus  mutctvoluntaicm,  ciiius  pcrfcucrantiam  rc- 
;  «uiritconftrtutio  luftiniani,  vt  comra^isintcraliosinitusfubfiftat/.er/r.C»^ 
'^pMi,  MoItoigiturmagistellcedeiiMfcft  ei,quitiUdeb«iitsfiiisteu. 

pcrmiicrltyvt ab  et  vobntate  recedat,fi  poenitcat  permififte t  Ne  aliter 
v^pdfito  iurcyfiatsirt  dcterior  condicio  fit  eius  qui  tcftatnemo,  quam  qui  con* 
^lraduialieno  confrnfcritydcbonisfuisfido.  Non  cnim  qui  ficconfcntir,  •  .  • 

'  hoc  agit  vt  fe  obliget  nc liceat  pccBitcre,fed  hoc  tantijm  vt  fuppofita  pcrfc-  * 
uerantia  voIuntatis,vaIidct  altcrius  tcftamentum,  vel  contradtum,  cuius  vi» 
rcs  aUo^t nulbe  elfent .  Nili  fortc  diftingucre  volumusinter  ^um  qui  ce<» 
ftetwaomiiiriMdcbonisahcrius»  &  eum»qoit^ 
hereditate^^|^ji6^        ^pneftttos  de  coios  here^titedhit^ue  tclkr 
.  ftari  fiuc  comrml%yoIucrtt«  tanto  facilius  rcuocari  pofiit,  quanto  yidetlv^ 
odiofius  &  ab  omiiivralioois  fcnfu  alienins  ,vt  de  alicna  hereditatc  quts  te^ 
Iftari  &  coiitrahcre  velitii^m  vt  de  alienis  bonis:Qiiandoquidcm  hcrcditas 
ti^Cj^|i4dc^qitod  nrrinr(ttrun»WMuii|if.tf^  inydii^tm^  guandiu  viuiti&de  . 

'    ■    '  ^  •  ; 
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cuiiis  hcrcJicJtc  tradatur,cum  viueiitis  n«quc  licrcu'itas  vlla lit  ncquo hcrcs. 
/.I.  DM  hered.vel  Mct.venditJ.uD.pro  bired,    £t  rurrus»  Fcftinat  cootraiat. . 
g^enciu  ille  qui  4t  aliena  htreditatc  foUctcof  eft  dJMtMti  tj  t(fh(^idmr 
i,vU  D'd»ibinM.Li.$.vb.D.  de  bii  iju€  vtindign»  non  ctiain  is  qni  ceilaQift 
vcl  contrahit  de  boni$  altcrius  conrcnticntis  U.i,(^  p^jfx.fi  sU»§n,  ^^tfifim^ 
dm.fit.    Scd  dillinibo  hxc  probabilis  non  cH ,  non  ob  id  fjlijm  qnoU  ratio 
c^uam  luftiiiijinis  adfcrr  gencralis  cfj  &:  gencral/btts  tllis  vcibis  conccpta. 
QnArt  tmm  ^uodam  viHcte  (t'  ignordntg  fntdA^n pMt/tente/  dg  etns rehu»  iwtts-^  ^ 
Mntm}  Iwm^ueiUispo(iti«iflfinejlXffA.CM»ii»4iiSim^ 

eciain  quia  in  fpccWqutm  cradamustp^nimus  aAancuui  ita  t .)  (ilc  tcftatu  dc% 
,  .  bonis  vxoris  confcnticntis,vttanicn  nolucritcam  voluntatcni  fuuin  cffciiu 

babcre  quandui  viucrcc  v\or,rcd  ca  dcinuni  tjiiandocinnc^uc  niortua:  vtid 
ips&  hoc  rcmedio  allcquacia  ma^itusi  quod  allcQucictui  li  cuai  vxorc  limui 
^  twrificponet  ncqua  vaori  catio  mutandi  tclsimenti  liipcreiTctf  Nam 
nd)|tiecreaibile  eft  ucH^  conrcBfiinim  mulierein  marito  t  u  coalcaifum  i-^ 
piiot^xieacinarjcu^vt  flatim  fc  dcflindo  bona  vxocis  ad  coi  pmif  niant  ip. . 
«|norura  buorem  illc  difpofucrit.  Cuni  ita  ficrct,  vt  qua:  maritum  inifera 
ainiridct,  hoc  ipfo  non  tantum  nuriti,fcd  ctiam  patrimonij  f  i  iatf^iuiani  vi* 
ua  incurriOc  rcpcrirctur,in  cd(quc  rcJacta  ellc  ani,'ullias  vt  vcicnduni  habc- 
cct»  nc  tauiC  ciiius  quam  fato  perirct.  Qt^Ki  pun  o  nitcrcft  an  mancus  tc- 

^  ¥pi^deyico|Utwceditate?fgiturquodaliCliniaiioc^^  . 

v^^aafonaqpatpadisinteralioa^O^^iteKditac^^  . 

mutarc  voluntarcm  prohibc.itur,  qutdni  ad  cani  qtioquc  vxorcm  ponigc- 
tur,qux  niarito  conlciiki  ic  vt  dc  ipfius  vxoris  boni*.  tcilarcturjin  id tcmpus  v 
q[uo  dciunt^a cHcc  vxor»bonaquc  iam  conucria  in  iui  cuitatcm    Ncc  cium 
alia  hac  parte  intcr  ceibraiQiCMj^iSc  concra^m  differencia  efttnifi  quod  tg^ 
flamenntmvniusperfonaBid^CofltraftuaiVcroplurium  ;  Etquodtcfta^p 
mencam  £kiliusadmicctc-viiocationcfn*quain  contr4dus.Q|tieratio  vtra^j^. 
«    £icit»  vc  inulto  m.^^gis  pcrmittendum  fit  vxori  qua:  marito  teltanti  cofcnfir, 
rcuocarc  con(cnfum  illum,  quam  i\  cidem  dc  vxoris  hereditatc  contrahcnti 
conicnlilicc.Dcniquc  abfurdum  cfk  irreuocabilcm  cilc  conlcnfuin  qui  adhi- 
bitusfit  in  adu  rciiocabili>inaiorcm<jue  vtm  cife  tcilaraenti  adobligmdMife: 
cnnl  qui  teftat9((|;|^remiat*  qdUn  ad  obligaodum  feftatorem  ipfinb^iii^ 
Yoluntatetn  inM^K||tpoSit.  Proindc  ftltcni  quandiu  teflator  viuit ,  fatcnda 
cJl  libcrum  clfc  rcuocnndi^rbitrium  ri »  quitcftitori  confcnfit.  Nani  &fi 
quis  tcntet,  cum  qui  tcilantt  tibi  conreiitit  vt  mihi  rcm  fuam  Iegcs>hoc  ipfo 
vidcrtrcm  illam  donaccmihi,Si:  quiJcm  caufa  mortis  fcd  tuxnonfu<Vt  is 
£brtatfc  uon  valdc crraucric.  Siquuicn;  itaccum  poiic  donationcm.^^^ 
^flifttti  fieri  ttfCum  eft  L  mmie  cAttfa  filij  ii.  /•  mtnit  emtft  cMimiuilLCkm 
mmtkm4Utnmd.iJC.t0d.  Acqui  donacio  caBfii  nkQftii  qualioet  rcttocaliiU^ 
cft|i^|aiHiiqucpCf^'(^  l>t  pcr  fubfccutam  mortcm,cutUS  cau(a  fadft  &it^jw^.y 
me^tis  ^o.!.novidttHrii.(^r  paJf  D.eod.VotcR^  igitur  qui  mihi  mortis  tuf  cau-* 
fa  dojnicum  voluit,  tanuiiu  mutarc  volHnt.ucm  qu.indiu \iuijtucutdcrc 
fua  tcl^anti  conknilc.  Planc  probai  ct  ca  racio,  non  iiipcrcnc  conf^ic|itt 
9;t^^^^libeCttmiliilt8a4l^voluntati>  poftmortem  eius  qH)  tc^^l^j^tt' 
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uft,quam  qoatiadfereft  inter  viuos :  in cdqnc  tnntum" dilfcrenila  eft,qi;bd 
:  Iwccintcr  viuosnontantum  iit,fctlctianipeiricitiir:vndc&  nomen  fmnpfit: 
llla  verdiuquidetn  antc  moitcui  ^  fcd  non  pcihcuur  niij  fecuca  tnaftte.  £t 
tamcfgSifB  dfidtites  libcram     reupcaiioneni  ei  ^ui  conieniityedam  do A 
mtf^mn^MOrismitninthi  quia  i^aputamtos  haiK  poilc  dici  mdirtti  mft 
i^^^acioncaivin  qna  fciliccc  ncque  promiflio  oeque  cradicio  i|itcrucnit>  doi 
|pi|||iinaherutraiTt  tntcrucnire  ncccfie  crt,vcdoiiatiocau(amortis  vtii:terla« 
*^mdici  polTit.Sccundum  ca  t|L]ae  plunbus  difpiitaiiiinus  in  £iT(»r.5.  Decad. 
'  43*  Quienim  confcntit  tibiicm  fuam  lcganii  i$  neque  pfomittit,ncquc 
^adic  q^uicouam  iegacari9JE.rgo  ncc  itt>rtia  cauia  denarc  vidcii  pccciis  iic- 
'^ve  ^noMSadcflc  ilii  arfinDiii  doaaiid||;dM»/«flfr  77.  f .  Mtm^  d$  iSj^  u 
:^^^irteif«m  fiocdonacioncm  hitft  raortts  cauia  ^quis  dicat ,  fiuc  non  cflci 
^Ovi^icnipcrTerum  erit  pOiTc  vxorcm  cjux  marito  confcnfcrit  mutare  vo» 
lontarcm,quandiu  falif  niariius  viuit,ctiamfi  maritns  ipfc  rc]udtctur,dumo- 
do !  cfciat  niaritu5  c5  mutationc  volmitatis,  vt  pofljt  &  ipfc  mutarc  fi  vclit. 

'  ...^  .  .i4ltROK  OCTAV  VS.  ^  - 

V  1  D  ,  quod  etiam  poft  mariti  iiKMrtem ,  gui  confcntientif 
vxoris  tundum  lcgauerit,fi  Jegatarius  confcqui  legatum  vcl 
noiit  vcl  non  poiiit}  rcdit  res  ad  vxorcm ,  ncc  ei  confcnfus 
fuas  noccf?Ita  cnim  diiertiibiptam  cA  m  d.  p,  venditionii 

tamenus 

Hrlibmcaa  cddnda  cfttiufc  domtionic  per  vxorcm  lad» jmifii  merttt  n». 

riti,ncmo  dicerecreoocari  cam  poiTc  poil  marici  morrem,cuiu$  morte  pciw 
fcda  fuilTci&confirmata,  vtiam  diximus«x</. A  ntnvidetHrii.  D  demort. 
f4«/riow4r.Quant6  niagisergorcuocare  potcrit  viuo  martto  ?  Quamquara 
td  quod  fcriptum  c(l>j|W.>.f>#ifiMiMiir)poteft  vidcrifpccialcm  babere.ratio- 
-ocm,qu6dcolidcoMBfc!iMk>qiiafiiir«kcM^^  ij^, 
{ibi  tatitum  obligatam  permifcratdebitorivtalij  icgarctsqmcoofeniifKHoa 
.f^  PMttiilOOCm  pignoris  inducerc  foIct,nt  non  ctiam  donaiioncm,  qux im 
f cmiflione  ptgnoris  nulla  cflc  intcJligitur  /.i.§.i.tn  ^n.etd.  Ncc  ii  a  coniuge 

'  fada  fit  coniugi  Leifi pignus i2» D.fUd  >n  frAud.creatt.V uiitn  ctfi  lioc  ita  cl\, 

.■  ratio  tamcn  iur^  qus^&cit  ioiKiiem  pignoris  rcmiiiionem  eo  cafu  quo 
-ifORfenfi»  tcrttjltoakfMii^^lleta  9  ifuam  yt  iita  fui  pi^ 

•ifl$!d§ttmiSee  TiMttir  9^  mfktiuim^  iecertt  imNllem  donatioocia 
f  <Juo  ettam  doaftiO..:all^  cx  ciufinodi  confenfu  indOcere- 

,  ^*2r,  Ac  tanto  facili^s,<)uant6  expcilitius  eft  vt  ius  pigooris  rcmilTiim,  quim- 
Yt  ius  domini)  alienatum  intclJigatur.Nam  rcraitti  luspignoris  potcft,crc- 
dttoreconfcnticntc  iiue  venditioni,(tuc  icgato  rci  obligator ,  licct  is  in  «^ut 
iauorcmKmiflio  iit,abfcas  fit  vcl  ignorans ,  quoniam  in^o  i^ctur  potiili- 

.  dc^iBWi^tliccac  ddeliiakref cfindc  dfttoonm^iicii  ni^l^clict ^kU^ 
gata*Afjtei|i|jipiriti  pcr ^koit^Mdi  confinnim  t«6rif  ponha^  dftiiattMP 
^onin  maritamiH^TXoristciUntcm»  icdin  cum  cui  marituir-rciliiihtt. 
iiue  inilicutionis  liae  legati  cit^Io  relt^ucrit^nnn  alij  quam  pracfenti^ficri  po^ 
tcftjfiuc  pcr  flipuiationem  ficri  eara  velis  rfiuc  pcrtraditioncm  :  Maxime  ii 
«tBktodc-  doiiatwflc  ^^w&licta  jjjMti»^»iaQW  Lmtm  mtrtUjH,  -B.di  mmf 
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goHf.don^tF icilms  ergu  ell,vt  calis  confcnrus  vxoris  inaixco  tclUnti  ^rxRl' 
tusrcuocari^aandocunquepodit  quandiunon  habuit  cflfeobim  ctiam  de-. 
fiiodoteibmesmiUt^magitxodeinviuotciktnnonalium  ei&Aum  habc- 
re  ppflicqnlm donationis,quf  porrb  nulla  in  ab/c»tem  coJhu  videri  pote(L  . 

Ncc  rurfum  tamctli  collata  clict  vtflitcr ,  priits  tamcn  valcrc  poflct  tanquam 
facia  mortis  caufa  mariti,c]uam  ciuAlcm  inariti  mortc  fuiflct  pcrtcda.  Sanc  i 
apparct  non  obfcurc  ex  d.^.venditunu  >  cum  tu  mihi  pcrniittis ,  vt  rcm  tuani  v 
lcgem,non  taju  mea  auam  lcgatarij  caufa  id  tc  faccrc  vtdcri  >  cuin  non  aiitcn 
vimhabe«tfscon(enius,qtt^m(iIcgati  vtUitasJcgatarioacquiratvr,  ctiamfil  * 
dfli  fola  pignoris  remidione  agaturj  quafinon  omnimodo  pignus  femittcr^ 
crcditor  veiitifcd  iudcmum  li  legatarius  rcm  hibe-t,adco4iic  retineat  irrc- 
uocabilitcr/.vtf/naM^^ lo.wd/.  Aliocjui  fi  intcftatorcm  ipfum  cuJIara  libcrali- 
tas  viclcrctur,confci.]Ucns  ctlct  vt  non  aliud  infpici  oportcrcc ,  qiiam  vtrnm 
teflacor  de  ca  rc  djfpo£uiflct,non  liiuti  ctiam  curari an  legatum  iJiud  ad  lcg.i- 
tarium  pcrueni flct. Satis  cnim  liberalitatem  agnouiffct  tefbt ^r ,  qui  dc  rc  ii« 
ue  alicna,liue  oblig^ta  tc(btuaiifttcooieDticute  fiue  domino  (iuc  credttorc 
vtmlfiMtuA  6.C.de  iur.deltifer.  nec  poft  cius  fakcm  obitum  quicquam  aJiud 

Jrtuerendaui  fupercflet.Quod  crgo  maritus  quo  tcmpore  tcftabatur  conlen- 
um  vxoris  adhibuc^ic,  vt  dc  rc  vxoria  perindc  ac  dc  fua  tcfiari  poirct ,  non 
dcbct  adiiucrc  vxori  facultatcm  mutanda:  voIuntatis,quandiu  maritus  viuir, 
quia  tandiu  rcs  int^ra  cll,cum  interiiiii  aulium  ius  cx  coconfcufu  qua:iitum 
dici po(&c»ncaue;ggS^<'     oihildonatjin:)  vxor. vo^itineque  communibna . 
hlipiiitllBO^  'f ^*^^     matittta#«mi^orisreUqucrit,quia  ius  corura  pendet 
Cs]^)ll%i|iationig|ipamenti,quod  porro  non  mii  pcr  tcdatoris  mortem  c6- 
firmatur.Ex  quo  ctiam  intclligimus,quaniparum  liibciliccr  faciant ,  qui  hu- 
iufmodi  conlcnfum  intcr  coniugcs  prilutuin  ea  rationc  iinprobatum  vo- 
Iimt ,  quod  habcat  inftar donationis,qux  intcr coniugcs  prohibita  cft :  Ncc 
fubtil ius  iUi  qui  vt hanc  obiedionem  e£^giant»  comcndunt  podc  coiugcm 
coniugi  donarcdommodo  itaiiat  donauo  vt  eius  commodnm  adalium  per*  V 
ucniaciaiios  pcrfona  non  fit  prohibita  capece»£dcem  co  teniporc ,  qoo  cfife^ 
(5lum  fuum  donatio  fortitura  (it.Kihil  cnim  prorfus  cli  in  hac  fpccie ,  quod 
dcdonatione  fiuc  cxprcfla^fjue  tacita  mccr  coningcs  iacta  tradari  poffit ,  fed 
tantum  intcr  cam  pcrfonamqu^cconfcntit  tciiantialtcri,  &eamcuitefta- 
menti  cmolumcntum  quantumad  illamEcmacquirirur.Quamquam  nc  hoc 
quidem  rcfp«ftu  donado  elTe  potell »  quae  nec  traditionam  habet  nec  pfo* 
miflioncm«vt  diximofi>fcd  (pccics  quardam  iiberalitatis  acccdoria  ad  vltimi 
^ltcrius  yolttntatem,&  confcquentcr  ciufdem  natura?  &condicionis>vt  tam-  . 
^iu  faltcm  reuocabiHslir,  quaindiuvoluntasilja  vkiaaareuecaripotells  &  - 
quandiu rcra integram circ non dubitatuf^^         -■^■'^f'^/^^^'   "  .f.^ 

'  ERROR  NbNVS. 

iO  ^Ht  rem  fuAm  le^ttri  ptrmiftt  ac  popcA  mf4iaftit  voluxutem, 

Lvs  pinat  Bart.n^i  l.ctim  (juts  decedens  ^j.tn prirdp.de  /e^at.  ^.Ex 
i\o  cofcnfu  ctiamfi  rcuocatus  no  fit,nihij  iuiis  acquiii  tcrtio,in  cu- 
iiis  fauorcm  aiius  tcilatus  iit,fcd  tantum  quxri  aCtioncm  mandati 
toii^^uiahterfucm  tcftiniRMficoaiGoittfOQninccrucmdct.^  ' 
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i  ^eSterhcrcdiehfe  qwi  fubinde  alcgatarid  coucnra  * 
we tcncatur)  ixL/i duobm  i6.^.i.dc  le^i^it.  i.iun^ft.  /.  ^uid^tm  cim  filiHmfamtliai 
46.<^i[r«r^ifl|^Ne(|ue(lin'enutBai(ius  ad  I.curnM/iendimio.C,dcU^at.hli(i 
qo^d  M^<Rili'a^i6ncm  man ^aH  no 

iid|^|l^n  tam  «gat  ()Qam  patiaturt  cx  padem^  *    •  ^ 

»6:10  nafct  vidcatiir.Q^od  &  lafon ;id  (fahdem  Icgcni dcfendit.  l*t  vct o  cHf-  ^  , .'  , 

iicilc cft  diccrc  vt  <jui  rem  fuam  Icc;ari  pcrmittit  ctiamfi  cxprclTuni  confcn-. 
fum  adhibcat,qiiem  vtlquc  neccflarium  ellc  conftat  (  nec  enim  fuia  pracfcn-  .  .  ' 

tu|&  fcicntia  coniundia  cum  taciturnitatc  nifEccret  i.C/tiut  Sei/u  19»  cum  tU  '     '  - 

iUJkd§j>ignoratn.)hoc  ipfo  Camcn  aliautcl  nfid  arc  iatcrffgatur.Ncc  proiii^ 
\'4teyteicooofifenluanoatul'vflikm  induca^r,piaeterqudn^  ^  '^; 

quldem  doli,  vt  cuenirct  fi  rcm  tuainyant  iif'qi!a  ius  aliquod  habcres  te  vo-  '  < 

Ictc  alij  vcndi Jillem  l.apnd  Qelfnm  A,.§.cjmf(tum  efi fidtm fitndtD  .de  doU  mat.  • : 

r.vt-f/Jf.Qtiamqaim  non  dcfunt>qui  putcnt  dominium  rci  alienx,q;]ani  c|uis 
alij coD(encienu:  domino lecaucrit»  acquiri  ipfo  lurc acreda  via icgatnrio,  • 
npQmtndal|iiam  fi  ea  r^fmtfetlcgamis.^^ 

dcfealiaila  volemc  ac  ^Qle^tteote.^ffe|9irtafliiie)rvibof  dt^     :  quo  cafiit^' 
ccrtunn  elt eum,(^ui  co^rentit  nort  iol^  6bJi^|R!vt  pcr  aflioncu >.  :onucnl^ 
ri  ponU'peru|ift<iHac  fi  ipfe  iOntraxiffct /.«'fKi/fr«i»  7.«»  fn.C.  tjuo  i  cum  ro  ]ui 
in  d/ien.potcfffc^  ctiam  amittcrc  proprictavcm  /,5.  vtrf.ftn  mttem  poiiea  C.  de 
reivindtcJ  z,C,de  r^.tdien.tion MieiiAud.l.ft  ferHtts  Gu^.locAitifm  illis  vcrbisc#"; 
ide^  e^Untim  fttU  vthuttmtftlttmttieof  peretfere  videsHtri  fitos frit^Hs  fMere^D* : 
de )^r/. Videt6rque    c  ieiftentia  ptact^hMarcipio  qtol^v ii|^aiitAtfwiiisfi>»  \ 
milia  i(!a  eHc  putat  vt  vcnditioni  vcl  lcgabo  qa&'eon(cntiat.Scd  tamen  aliud 
miht  iudi^ium cft ,  qni  vidcodominium cx^liollo  a^u  transferri  pofle  quiti 
vcl  tra  Jitio  intenjeni  u  Uraditionibus  zo.C.de pdEl.wcl  quid  aJiud,quod  lit  vi-  • 
cctraditionisjvtpaticntiaperccptionis  frudtidmivt  jn^^j^JMMivi.Vel  dcniqj  ^ 
poteflas  lcgis       i.  J>>  de  tnkml^jm  rem  it&dJ^J&t  %Q.de  leoMt.i,  Acqui 
cikmtibirerifmeamJegantiAlifetfi  ncquetradftioaut  ouicquaaliudqnod 
fit  vice  traditionis,vtapparct,in^oenir,neqncpqtcftas  legis  vIJa,quonijni 
icx  duodecim  tabuJarom  quz  foja  ios  Jioc  induxilinon  de  atia  re  ccAandi  Ic- 
gandiquc  facuJtatcm  ciui  Romano  dcdit^qiiam  dc  re  fua  l.verl^is  /emno.De  . 
verb.fonific./.confieiHntHr  %.§.fi pof  fanum  D.de  iur.codtcili.  Ncc  adiecit ,  4iit 
de  re  tUtena  doimno  confenttente,  Nihil  igitt^domini  confcafus  ia  hanc  rem  .  i 

prafdeiTc  poteft,  n^itfto^apMilfi» 

tlQiiciii  legis autorMitf  cci^rffqoiad P^inianos  nofter  |Kgat '  in  i^tnfrt  i>; 
,  Ac  in  comraclu  vcnditioti||^aIiis  huiu(mbdt  ncgotii^^QiC 

inttft-Vinos  contrahuntiir,pihil  talctradartpbtcft.  Ciim  cnimdcdominid 
cxcaufavenditionis  transtercndo  agimus,  ncceflario  ponimus  intcrucnirc 
traditt^em,  cuius  poteftatc  fiat  ca  dominij  traiiflatio,quaro  nimiru  cx  foio 
coAtriorafieri  non  poife  certum  cft dM tra/iti9ii^h^$%4mlht4^bfiit»def9rm 
.  ditnftiMtttmsi^ 

vfiflct    <rgytf  4iwiwfcpi?|>j^i^  cum  intcruenit  traditio 

j  ;Mtabaiiofa(^qaa(7iadomino,pcrindctil^    habcturacfii  dominoi.- 
pfo  faAa  cflet  qiiotics  fiifta  eft  cx  ciiis  confcnfu  &  vojuntatc.  enitn 


t    pote^  iocerclfc>an  quif  fiim^fitiim  iefc  tradat»analteri  tradenti  conicntiat>id 
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cft  anper  fc  an  pcr  aliuni  tradat Nam  &  ratio  proptcr  quam  traditio  a  do- 
mino  tacca  craiistcrcdominiumyiola  illa  ei^ ,  quod  uihil  iic  ta  naturalc  quam 
voluimteoi  idooiiiii  rem  fuam  in  alium  traofiie  volcntit  ratam  haberi  /.  ^tu$ 
rstient  9jis  ^Mque  rts  ef^V.Ea  vero  voluntas  perinde  ioteruenit  etiamli 
tradiiio ab a}io£at)ac% ficret a domino.Ncc repugnatMarcianus md. ^ .t/?-  . 
i/ifiowjquoniam  co  loco  nbntlc  dominij  tranllationc  tradatjfed  uc  remin> 
Tionc  pignori?  qu.r  faciliii?  inducitur  quocunquc  inJicio  viduntatis,t]uc-. 
admodu  &folo  confcnrucontrahuur  ius  hyi^oihcc^.l.contrah.iMr  ^>D.de pi^, 
L^,D.de  fid.mfirum.  quamuis  contra«^tuspignpris  t^uatcnus  propric  fi  mitur 
^  diiferent  abhypotbecasfitexeordtfhunMXOcmit^ 


ciuntur /.MMl j^ffmtl^A^D.de  ptg»orM,*S[. 


*2>t  teftatore  qm  prdfemtMttnp.-ntUnte  dmino  legauit  rem  altenam :  Vtrum  > 

MdfnidkmtipfiituntMUtn 

ANtAT  ergo  firmumjquod  in  fuperioribus  probandum 
rurccpiniusrEtiamfi  maritus  confcnricnte  vxorcdc  bonis 
vxoris  tcitniis  iit,non  co  magis  prohiberi  vxorcni  vt  fuam 
rcuocct  voiunutcm  viuo  faJccm  marito,ncc  cutuiu  cik  hoc 
remediumi^  tsterem  vt  vxor  voliintatem  mutare  impe. 
:^f|^iCil^taili^  marito  iam  defanftoea  voluntatis  mutatio  fiipcraencri^ 
:^ccurrcndn:n  cric  ci  cui  nfiiitus  re  viorisrciiqaerithaAenittvtittuetarcz*» 
ceptione  doli  fi  poflideat,  cum  dolo  fccerit  muHcr  quf  maritum  dcccpcrit^ 
&  ciufmodi  confcnfu  adcgcrit  cum  ad  llctcftandum,  cjui  haud  dubic  fi  vxor 
confcntirc  noiuili£C>aiucr  iuerat  ccHaturus.Scd  h  no  poihdcarjob  idqjadio* 
ncindtgear,nonexceptio»eadrem  conrc(|uendam,nu!lum  rupci-eft  aoiilt^ 
quoei  adttfirfiismaliercmfiiccurripoffit.  Anverofiicairrenduineifitial. 
lemaduerfiisheredcm  teftatoris  vtcantundcm  dc  patrimonio  dchmdi  pr^  •> 
ftetin  corporibusbonorum,aut  inpccuniaad  iuflam  vfqucrci  lcgata;  xfti* 
mationcm,alia&ditrici!ir.r  qu^flio  cft.Ncc  enim  dubitatur  quin  valeat  le- 
gatum  rei  alicn.r  quaui  tcihtor  alicnatn  fciuit,quod  hic  p  jnuniis  contigif- 
il*  d'Lctim  aUtn.ho.C.de  legat^uw  &  nodris  placet  poil  Ijald.  ^aiycccSc  la« 
f0n.ad  eum  locom>«qu^  vaierc  legatum  fi  telmor  prar(ente  ac  conrentiei)« 
"t^domino  legaocrit  rem  alienam>quam  putabatcffcfitam»  In  contrarium 
tamenme  mouctsqu^tcftatoraguiicm  alienam  prstfisnte  &  confeiiticntc 
dominoIegauit,non  cogirniiitdc  oncrando  hcrcdc  qudnc  contrario  crc- 
didit  cx  eiufmoni  Icg.ito  non  ii  i  oncrjtum  proptcr  accedentcm  domini  vo- 
iuntaicuiujuod  vnum  infpicicndum  cil  ciim  quaxitur  an  valcat  lcgatum  rci 
alien«cuiusdomiaiumnon  fit  penes^heredem  Lvnum  ex  fmnilut  6'j4.firtm 
'  4t  l  ^ii/.xAf elius  ergo  eft  vt  dicanos>ne  quidcm  teftatoris  heredem  hoc  ca-r 
/uvllomodotoiieri>nue  teflator  alicnam  rcm  eilerciuerit>fiuefiiam  cttc  pOr 
tauerit.  Tcncrctur  fanead-prxftandam  lcgatarioai^ioncm  mandati  aduer- 
Ql»  cam  pcrfonam  quar  Icgato  confenlilTct ,  i\  qua  cx  ciufmodi  confcnfu  a- 
6tjo  mandati  nafccretur  vt  voluit  Bartolus.Quidni  cnim  hoc  faJtcm  prarfla- 
XK  dcbcrct>c^uod  ilnc  i^iius  dii^cudio  futurum  clicc      Umi  creditere.}^  ii^' 
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fiti.DJe  tfi«^7.NAin  cum  valcat  JcgatuiT.jfiuc  teftator  fiiam  rem  efle  fciueritf 
fiue  ignoraucrit,  ncmpc  propter  accedetcm  domini  conrcnfumjVt  diximust 
quitlni  poffit  cx  eo  nafci  actio  ex  tcllamento ,  faltcm  ad  obtincndam  adio- 
nis  ccfljoncmPScd  cum  vcrius  fit  quod  dcfcndimus,nuJlam  ex  eiufmodi  co- 
fcnfu  nafci  adtioncm  mandati,3pparet  ncque  polfc  tcncri  hercdcm  ad  prac- 
ftandam  adionem  cjuam  non  habeatjnccpieproindc  vtilc  legatum  c(Te ,  cx 
^iio  nihiJ  po  ffit  cxigi. 


ANTONII  FABRI 

lO  SEBVSIANI  SE- 

NATORIS  SABAVDIEN- 


,f,'4^^^i^,  ET  IN  GEBENNENSiS 
:  '      DVCATVS  AVDITOR  l  Q   .(.^^  v        A  =  * , 
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DE  ERROR,  PRAGMAT.  ET  INTERPR,  IVR. 

'DECAS  LllL 


.  1 


Errohprimvs. 

,  ferfehiiheres  eiegeriu  ' 

V  o  T  I  E  $  fidcicommiflum  pluribus  ita  relinqui- 
tur  vt  dubitari  non  poflit  quin  omncs  fint  vocati,nue 
quod  cos  teftator  iingulos nominaucrit, fiuc  quod 
nominc  aliquo  colicdiuo  vfus  fu  ,  quo  plures  etiam 
diucrforum  graduum  perfonae  comprehcndantur,  ea 
plcrunquc fupcrcft  quzftio  fiue  iuris  fiue  potius  vo- 
luntatis,An  omncs  nmul  admittcndi  fint ,  an  ordinc 
fucccfliuo  &  cum  graduum  diftindione.In  qua  qug-^ 
flione  cxtat  cclcbrc  rcfponfum  Modcftini  in  l.ommn 
3i.4'ux  l.cHm  ita  f.in  fdetummtjfo  de  legdt.i.\n  hdcicommillo  quod  Familix 
rclinquitur,illos  ad  pctitioncm  cius  admitti  qui  nominati  funt;  .^ut  poft  o- 
mncs  cos  extindt:os,admitti  c^etcros  qui  cx  nomine  dcfundi  fuerint  eo  tcm- 
poi c quo  teflator  morcrctur,  &:  cx  iftis  priorcs  illos,  qui  primo  gradu  pro- 
^  ircati  fint,  nifi  rpccialitcr,inquit,dcfundus  ad  vltcriores  voluntatc  fuaextc 
derit.Cui  no  diiTimiliterPAp.m  l.feto  C^.f.fra/re  eod.nt.MiySi  teftator  petie- 
rit  nc  domus  alienirctur,fcd  vt  in  familia  rclinqucrctur,  ncc  paritu  fit  volun 
tati,fiuc  quo  ;  htrcs  domu  illa  .dienaucrit^fiue  quod  extero.hercdc  inftituio 
^ccclIcrityOtuncs  quidc  tidciconiiirum  pctcrepolfcquiin  familiafuexuot; 
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fecinnofint  omncsciufdcm  gradu$,itarcm  tcmpcrari  clebcrc  vtproximiH 
qiii fq;  prinio  loco  vidcaiiir  iniiitatus.Ncc abhorrct  luftiniani  conlUtutio  ti 
l.vli.CJe  verb.Jign.c\ui  cautu  cll,vtfi  quis  clogio  fuo  fidcicomifTum  familia 
fuariclicjucritjcnam  gcncr&:  nurusad  fidcicommiflum  quidcm  voccntufi . 
fed  poft  mortcm  filij ,  vcl  filiar,  acproindc  gradacim,  vt  4ni-proximiorts 
fiint  vcniant  priorc$,hberii  vcropolt  omncs:Nonqubd  ctjam  rcmotiores 
familix  appcllarionc  non  contnicantur aEquc  ac  proximiorcs,  (nomcn  cnim 
famiIi.rcoIIediuumcft,vtIoquuntiir,pIurium  non  mijius  graduum,  quairi 
pcrf  )nai  um  )  Scd  quia  in  dubio ,  fi  n<>n  jliud  dc  teftatoris  voluntatc  anpa- 
rcat ,  crc  fcndus  fit  prudcns  quilibct  tcfiator  cum  voluntatifuarord/ncm 
prarfcripIiifc,qiiemfuccc(lioniintcfiaiiJcxprarfcnbjt :  Nec  cnim  autpru- 
dcntius  aut  ccrtius  vUum  potefi  cHc  confilium,  quam  Icgis.  Itaquc  fi  hcres 
rogatus  dc  fundo  familia:  rcfiitucndo  aliqucm  cligcre  vcllct  qtii  cx  famili;» 
quidcm  efict,nt  cxrcmotiorcaiiquo  gradu,  qucm  alius  proximior  antcucr-' 
tcrct,  non  valcret  clcdio  ,  nccaliorum  ius  latdcrct  quos  Icxintcrprctatur 
fuific  priorcs  ad  huiufmodi  fidcicomminbm  inuitatot:Ne  alioqui  tellatorir 
volunta$offcndcrctnr,non  niinus  ouam  fi  variosfidcicommjfii  gradus  illc 
ipfe  nominatim  prarfcripfilTct^vt  in  fpccic  /.  Iteredes  n:ei  57.     vlt.  D.adSC. 
TreheU.Qijid  cnimVcfcrran  tcftator  ipfc,an  lcx  protcftatore  fidcicommiffi 
gradus  pr«fcripfcrit?At  fi  tcftaiornonfamili.-caut  dcfccndemibus,  autli- 
bcris  aut  agnatis  vcl  cognatis  (funt  cmm  ifta  nomina  omnia.Tquc  collcai. 
jja)fidcic6mifli!m  rcliqucrit,fcd  ci  quc ex  pluribus diuerforum  graduij  pcr- 
fonis  hcrcs  clcgcrit,  dubitatu  vidi  aJiquado  intcr  pm^maticos:  An  poffit  hc 
aliquc  eligcrc  cx  rcmotioribus,an  vero  cogddus  lit  cligcrc  proxfmiorcs. 
Ponimusenimplurcsc/fcpcrfonasin  co  gradu  conftitutas,  quifitproxi- 
xnior,  intcr  quas  poflit  caderc  clcaio ,  nc  alioqui  locus  huic  qujcftioni  ficri ' 
non  poftlt,fi  ncc  .ilius  gradus  pofiit  lligi,  quam  qui  cft  prior,ncc  alia  proin- 
dc  pcrfana,quam  quar  in  co  gradu  fola  &  vnica  cft :  quia  non  potcft  clcaio 
eircnifiex  pluribus  fiuc  gradibus,  fiuc  pcrfonis.  Quamquam  autcm  in 
hancrcmnonobfcura  cft  Papiniani  fcntcntia  in  l.vnHmexfa  utltA6i.$.u 
verfuaijue  de  legat.l.  vbi  aii ,  Si  vnum  cx  fanulia  hcres  cligcrc  iuffiis  fit,  axxxk 
iortctres  cficnt  cx  hmiha  cius  qui  fidcicommifium  rcliquit  fiuc  eodcm,fi. 
uc  airpan  gradu,fatis  cflcfi  vm  rcliqucritctiam  vltci  iori.inquit  Accurfius& 
rcctcSubiccta  etiam  rationc  ill.i,qu(id  poftquam  paritum  eft  voIuntatj,c«- 
tcri  omncs  c6uicionc  dchciant.  No  dcfunt  tamc,^ui  putcnt  vidcri  tcftatorc 
ccrtos  clcaionis  gradus  tacitc  pr? fcripfilfcvt  cospriorcscIineJos  hcrcs ha- 
bcat,qui  fumproximjorcs,neq;  cx  rcmotioribus  quequa poffit  cliecrcqua- 
^iu  proximiorcs  prarferri  pofiunt,quafi  conicdura  in  fidcKomifils  capicnda 
cx  ordmc  charitatis  &  adfedionis.cum  perfonar  ad  fideic6mi(rum  voiat.c  ta 
'^i"'" quas  pofiit  cadcrc  ordo  illc  vt  quo  quis  tcftatori  proximior  fiiit, 
eo  diicctrtir  cfi^,&quo  diledior  c6  prior  inuitai*  fuffic  intcIIigatur.SoIct  vc 
ro  qui  fjc  fcntmnt,duo  profcrre  ciufTJePapiniani  rcfponfa,quibus  hanc  fuani 
lcntciiano  obfcurc probari  arbitratur.Vnu  cft  in  d.Mt.i.heredes tnetsi^d 
Tre^.wbi  cum  tcftator  ita fcripfific  proponerctur:/»//,, de  tevxor  chari  Tirna  vti 
utm  morierxsref^uuasheredttateyn  weamfilns  meis,  velvm  earuw,  velnepoithut 
nets.Vi/cM$  vtlucrts.vel  co^iatts  meis.fi  cut  voles  extot.t  copiaiione  mea.  RcT- 
pondit  Pap.nunus,  intcr  hlios  fubftitutioncm  fidcicommifli  faaapi  vidcri, 
Qrca  ncpotcs  autcin  &  cartcros  cognatos  facultatcni  ciigcndi  daiam:  Scd 
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Citcactcri$cognati$fincpotesri)percfrcnt,non  rcclc  muJicrcm  dc^uram: 


•  LbiSumh^utriSyittis  pr.^Hid  reltn^mu^fin^n  habueru  tnis^ne  meis propin 
fuisiMti etiamttberts  wff/?r//.PljcctPapini3no  iio  cfl*e  iiata  cicCiior-Csicu  ordi- 
ne  fcriptiir^  tacium  fubilitutioni.At  vidcamus  nc  vrcrquc  Jocus  a  propofita 
ouiilionc  lit  omninoalicuui.Virocjjcnim  cafu  diucrli  giadusrubilitutioni 
n-icicon»miflariae  tia^i  &  pr«fcrimi  proponebantur^quoiinimutarc  pro  ar- 
•ntrkf  oonlicec  hcredi»  nccordi»eiiivoIuntatispcruertcre,quiexord^ 
l<;rip(urxdeprehcnciitur:Nosvec6'cam  fpcciemtraclamus  in  cjna  nulli  sfjf^ 
ikisatcftatorcprarfcripti  ^nt,  vocatis  fib  vnico  nomine  colJcdiuo  plinr^u»^ 
pcrfonis,  qux  raincn  pliu  iu  fnit  u!uu:Et  cjuarrimus,  An  aliqun  graJuu 
ftindtiopcr  lcgis  intci pi  ctntionc;  acilnbcnda  flt  atl  cnnTTcriptma  fi<'c!Coini/n 

gradu^  nulii>s  piarfci  iplit,Et  an  co  prztcxiu>^u6d  no  omncs  co  noiiun^ 
:^(B0ptcbca(jtir(|uedue^l  merinti  tcfiatoreicoaraamltlir&cultaseled^i^^ 
sc  poflttreniotiorea  eUgcrcisenifefbtorlibcram  cxomnibtis  cligcdipo* 
tcmtem  dedic.  Hocauteincft»  quod  uosabiurJum  c(fc  dcfenJimus,ncc 
minus  rcpngnans  verbis  cjuam  voluniatirfcftaioris.  QuiJ  cnim  pot;  llfcri- 
bi  apcrtius,ad  danJam  iicredi  libcrtatcm  cligcndi  ^uem  vciit,  ^tiam  cxre- 
niotioiibus^quam   hcrcs iuifus i^i^||niduuo cni ei^^aniiJia vfjl^ts relin^ere?  • 
An  non  rciinqatt  viiii  ex  £imi)ia  4]oi  re]iuquit^iwb||6ri^i/7.t'i««^  tx  fmmk^ 
Atqui  li  fideicQmmtiruni)  iflqDium«&miIj«  mnpliciterrelidumeflec 
/^ores  admittercntur  ij  qui  clTcntproximiorcszEt  quiJem  ex  taota  voluo- 
tateteftatcrt-is,quafi  Icgis  voJi  ntntcm  fubfcqueniis.    Quis  crgo  fcrat  ab 
hcrcuc  alium  eligsquam  f]i;c  tcftator  ipfe  proximo  loco  inuitafle  vidcatur?" 
ScdnO"ui  taciiius  cft  quam  vidcre  ifta  prorfuscflc  diflcrcnti3-,ridcicon;n.il]u 
iaaii|(^jcJinq^c/e ,  t5»fi4c*$9»^»»wilfum  ci  darc,  cui  cx  ia^uJiahcrcs  vclit.r 
Mov|r^it^mi  fid«iipiiii9i|[u.m  puryi^  t j|jM»aifa<»ai  «^jyjjty »  gui 
miii«app^tattORc  contin^liitur»  ialtfotamcn^n|(}QumQrdinctq^ro  Jegts. 

•  iutcrpretatio  prarfcribit  nianca  tcftatoris  voJuntatC.  Ncc  proindc  in  hcrc- 
dis  arbitrio  ellcui  dct  rJij,  quam  cui*tcflatorcm  dari  prob.ibilitcrvohjiJie 
lex  pr«rui)iit.  I^vllcnorc  vcro  cafu  fiilcicommil]u!ij  nonpuiumcft,  fcd 
condicionaJctanquam  cHoii  reliuium  c|ucm  hercs  ex  tamiiia  ei)get,&  coo. 
iequentcr  qni  nop  aliterfejeicon^miflarius  tidcri  poteft  qtiiiu  ti  eJj^ctur. 
ldcmiBeft»qtiki«H  ApitiJan^  poftj^am  parituiBcftvdnn-- 
taii  cktaros  condicione deficcrc.  VAd^fctiamproficifcitur,  qucd  cx iis  qui/ 

potucnu  fl  qui Jam  Jcccflcrint  antc  (a(^am  clcdione^nihiJ  adlicredea' 
^.«WSl^ranfmittunr,  tametfi  nullapoftcorum  mortem  fecuta  elciSio  propo- 
nattir,quia  ncc  cartcra lcgata condtcionalia tranfmittuntur/. rMVi ^mdamz^^, 
Md^tf^^rdJ.cum  pat4r  "jj.^Jaeredjaiem  jiliuSi  vbi  traclans  PajJinianus  de  Ji^ 
lio(^  Seredttaie  patcrnamcumnQreretur.lUii>(uis.vcr€oicxfis  voJut/l 
ietrcftitue»(.^lcrac^togatus,.  atque  interck  foerat  in  io<ttlaiBj^^atu|i 
Ait  neque  facuhatcin  cligcn^  pcena  perempcam  eiic  «ncque  ficUeJjCf^tl^nvUi^ 
■condicione  antc  fitij  ctoWcniC];  heccilis  iTH|rtcm  cxificrc:virilcs  .JUttmpor- 
tioncs  inrci  cos  ficri  qui  co  tcmporc  vixerint  c]uo  f liius  moriebatur  ,-qui» 
aec  dealiiscIigcndipote^sfuit.Hincvcrofit  vtvno  quamuis  rcmotiorc 
fiilt%iBiiiaci6(^o>  veruarfitci  foU^aiun^  EuiT^i  tcibtorc  £dcicoiiimiifu^. 
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ih  €ni"s  fcilicct  vnius  pcrfona  cxtiutcondiciofidcicoiniDiflijnon  ctiam  c»-  , 
ccnsc]ui,vtP.aptnianusloquitury  conoicione  ckfccerunt.  Prius  riqi)ideni|. 
tii  vt  quiiquis  feex  fideicoinmifro  condicionali  vocatum  dicitf  conaicion2,, 
eititiife  probet  >  <|uanm  fe  fideicommiflkrium  ade^uc  quoquomo-:^ 
4o  creditorcm  poflit  dicere» Ui  tm  J^i*DJt  9blig^&  nnion.  Qufporr^  fi* . 
^eicommiflarius  neccft.ncc  vnquam  f  ut,nec  in  poftcnnn  clle  potcrir,  qua^ 
frontc  controiicrfiam  fklcicomn.ifii  facerc  poilltci  qni  f^Iusab  hc/rdc  c'c- 
^us  hoc  ipro  factus  llt  foiui  Hacicomniitlarioi?  i-atcor  cx  piuribus  lub  no- 
idIrc  culicctiuo  fubftttutis  prarfcrendotefie|»roKimiorc$>  quiaomnei  runt^ 
quidcm  fubftitoti»  at  ev  ordtne :  Sed  ncgo  (i  cx  pfuribus  uib  vno  eodinv-^ 
q„f.|.^^A«kniominc  cotiiprellcnfiaeii£endi  potcftas  data  fit,  cogendum.^ 
«miiredeiil^ptoximiores,autaliquem  ex  proximioribus  cligat^cjuia  nec 
^^imt proxiirilorcs  ^ccrc  fc  vocatosad  Hdcicominillum ,  cjum  pnus  fuc-r  - 
rintclc<5tl  ,  tantum|alicl^  vt  prxtcxtu  licicicommifii  polllntproliibcrcne.- 
Quiscxrcmotioribuscligatur.  tilqiinhancremalius  pcrclcgans  eiufdcm 
Papiniani  no^cnlocmmdMwmkfxfmtlM  fjrtp ,  vbi  aitdaca  heredi  ele- 
atonefl^neaipo^^^^^^^^^^"'"^^'^  quandia  pcaeferri  aJius  po<* 
teS^'  ftddiefunfto  eo  prius  quim  eligat,petcrc  onmcs  poflc.  ftofMe  euemeh 
inwi^Vt^mi  vni  d^t"»  e^,vnns  viuisplttribiu  petere  non  po/ftr,  fed  omnes pe- 
t^fawfd  tio  ■>  omnihM  datum  e/i,  &  tta  demum  petere  poffu  vmis ,  fi  folus  mo- 
rierjte  eofnperfmr.  Quis  cnim  puict  pcrmittcndum  prcximionbus ,  vt  im- 
pediantclc6ttoncmreiaoiioris,  ctun nihtl£offint  ipfi  ^cterc<|uandiy noitf 


ibpt  clcau  lic^n^«^***"»***^^*^^  nii«l«il#*TOifi^  re^. 


ttimikii0miiivt  fi 
prxfcrrinoiipofie 


!i  iam  indc  ab  initio  ccrtnm  cft  poftcriorcm  &  remotibr»^ 
Ee>quid  prodefl  datam  cllc  hcrcdi  cx  pliinbns  gr.idibiis  cli- 


s  pcrloms  proximio- 


Lrtdifoctiltatcm,qi'inonpoirrLcligcrcnincxpkiribu  ^ 
ns  t^rndus?  Scd  &  cum  is  qucm  tcftator  niirit  fundimi  rcllituerc  cui  vcUct  cx 
fam\li3,pofi>t  ctum indignum praefcrre  J^./.  «itfwyW^i», propterverbaiH*- 
c«i  voles  c\\\t  in  merara  ipfius voluntatem confenint,non an  fidcicommifiil'  - 
acbeat,fcdxuidebcat  ilv«wii7-^i'^»<'«»''^-^«^-  Qi^anto  magis  liccbitj 
-ii  prcfcrrc  rejnotiocero?Vtique  enim  tauorabilior  cft  is  cui  nihil  nifi  16^nr^ 

"  "  '^. 

'     '  ERROR  SECVNdVs. 

E  D  &  probntur  hrc  noftra  fcntentia  ex  illo  ipfo  Papinlani  ^ 
loco  cuius  autoritatc  moucbjiuur  ij  qui  contra  nos  lcntjc- 
bant.  Nam  in  d.  l.heredes  mei  ^ .  v/i.  fatctur  Papinianus C<J^:^- 
gnatos  dcficicnte  atadu  ncpotuni  fic  vocatito  cflcpler  verba 
u«?oc^«^  iVtKvelee^nmkiim^ tm  veles  eiewdttg»00nt mr4,  Vt  ta- 
niea  pofBihefe$quaiw«e»texcognatisperfonam  eljgcrc.  Atquipofllint 
pluret  gfadus  cognatorunf  etiam  ad  f.-cccdendum  ab  intcftato  t/Ar. 
3nB  de fHecei.co^r,atJ.of}aui  ^ttdm  9.iun£l./.i.§.fc<f  Autem  D.vud.eogndt.Scn- 
fit creo  Papinian-.i^  polTc  cx  fiipradidis  vcrbis  qucmlibi  t  gradum  cognato-^^ 
n^Sigi^B^uam  nuiUs^uodad  cognaioj  attmct,pr«firi^ti«  gra^^ 

•  •  • 
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^^^jBlcommiffi  :  Ncc  cnini<juanrum  ad  cognatos  dubitabatur  apnd  Papinia- 
""nuuijan^cficicntegratlu  proncpotum  pollcincligi  cognati  vt  alijs  uonco- 
gnatispra?fcrrcntur,CLhTi  licrcliscognampollncpotcs  locutus  cHct  tcfU-  ^ 
tor»  (fd  au  iutcr  ipfosquoquccugnato'saIiQutsordoieIe&ioRMreftian<iiif 
c^()i^jsoii^fi£BiVXfjsfriores»alk>f  v^^^  opoitereiX^ubil  ^ 

ip^^iHiilaliud  e(l,(}uatii  id  dc^uo  nunc  quarriiti&i:  Ab  ^ni  iuHuscft  v.^ 

«nar^igtot «X pkiribus fub vno  ntnriinccollcctiubcomprchcnfis, Colie- 
uo  inqiiamplurium  non  mot!bpcrf<  narum,rcd«tiam  gi||^tlin  >  pofljt' 
.  ^rcmotiorcs  ciigcrc  proxin-.icribus  ncglcctis.  £a«icm  igituP' ftdtPapmiani 
^cntentia,<^ua:  noitr.i,Nulia|;raduum  uiftindiontf  obiigaii  jM^ti>  cui  telUtor 
'^^'libetam  dedio^i  dcdit,  itnontciUtor  ipfe  aiit  fideicoiiillniffi  aurfihem 
^^^^dipnts^anos  gradns  prarfcriprert|JiK  enim  addenllua)  eft»vt  duos  c^- 
Ibs  exchidanniSytnqoibus  fupradida  Pipintani/cntcntia  locum  habere  non 
potcft.  Quorum  primus  iUc  cft  qucm  l-^apinf&rtus  cxprcdu ,  cum  tcftator  * 
'  prarrcripfitgradus  fideicomn.ifil,  vt  in  fpccie  illa  qua?  in  coiS.tra<^tur,  in 
t]ua  fubftituti  primoioco  cratn  libcri»Sccundo  vnus  ille  cx  libcris  qui  folus 
fnpcrcffct,  Tcrtio  nepotcs ,  Qitarto  &  poftremo  Cf  gnati:  Altcr  cft  (juet» 
Papinianus  quaii  a propofita  ipcciealimni prsetern.tlii,  («l^^ui  tamen^Sl 
«iicandam  iuris  rationcm  Drarterrnittcndus  non  cR ,  ^Iur^;»radiii^i||ni. 
mHttmmifii^d  clcaiontmftiitor^fibt  tpfcrit  Cuius  exccptioi»s£i^fnj. 
In^  accommodatifltmum  elTe  potclt  (i pcnastts locutum  truacarein,^/# 
ptt  ,vxor  chartJJmt'.iVt hercitateiH meam  rtfhtuai  cni  tx  filtU^vel cni  ex  fiepptlm 
kHs->vel  cHt  ex  cQ^atu  meie  vebterie,  Na  in  hac  rpccic piurcs  funt  gradus ,  non 
eqoidem  fideicoaimiifi  (ed  erecKoois:Nonfideicommiflsit|Dia  vntcum 
Ikicomn^fi^  eft,  ei  foli  reliditm ,  qui  folus  ele&us fiierit.  Pkres  Mac^fr 
^dus  fi<ieicdmmiffi  efle  nullomodo  polfuntjvbinon  niH  vnum^d^biu* 
jfitflvim  ciil.TttiaSeio  Sj.^Sra  Uhrtis  dt  iegat.iJ.CHm  inteftamtm§p»l},^ 
h  rei.infiit.  Scd  elcdionis  tamcn  plurcs  gradus  funt ,  c]iii.i  fic  concepta  /bi»^'' 
verbafidcicomnuili  vtfacileapparcattcltatorem  ea  tuilfc  vohintatc  \t  c% 
cognatis  ncmo  e!i§4retur  quandiu  aliquis  ex  «epotibus  fupcrcflct.*  Moh^  , 
mia^  ver6  quifc^uam  ex  nep«tibos  qiMndjo  blionimalf«|iif»cligiponct:. 
^tfieBiiai  vaica  tElaufiifa  eife  vldetur,quz  fi  1  ios,nepotes  »  &  -cognatos  alter* 
^tiu^  coii{ungit,viiwoetiamvctboadditoad  totam orationcm  detcrmiA. 
nandam,fioe  conrydcrciwus  vcrbum reJhtuMiCiMc  vcrbuni  m/uerif ,  Rcuert* 
tanicn  &  infpcito  fcnfu  tcftatoris  tot  funt  gradus  clcctionis ,  quot  funt  pcr- 
fc^fta:  orationisclau^^lae  ^uz  dont  ele(!^ooem.  Hicporro  tres  funt  clauful2>,. 
^  &  cjuidcm  pcr£caar,<)oilMlidttiir  <(>ninipf tfiiideac  fipiuribus  vci^is  fcri* 
,;^Mg^cfiet:^#jflif»4v  sw  €x  ftifSwme^i^biirifiiMi  f^imm  tmHewtptHkMm^ 
^^^mtttivel r^timm  cHi  ex  cognatii IWifcirtiNQuid  enim  refertmdi^P 
la  Vt3^refittUM ,  votHtri^  ficpius  cxprcfltm^te^ctita  fint,an  fa:piuspaririftk 
cxprcfTa  ,panim  tncite  f  bintc]lccta?Nam&cumtcftator  ita  (a\\A\tTH-'9' 
fundHfn  (^oroeHartHm^Scmpromo  LthontanHinlgo  vticjuc  ncmo  dixcritTitium 
&  Semprotiium  veibis  coniunftos fuiilc,  &  vna  cadc'm^uc  oratione voca- 
tDS)Ob  id Mnok  c^^tti  fupradicta  for||pii]ayniciui  ^  ^ia/kamiiai^^^m^ 
V  doqatdcmmm^^^eb^iol^  «p^&§mfS^. 

^^emartHm  le^o^c^uo  caui  duhftari iion  poiTcttquin  &  re  &  v Afe  diliundti  cf- 
^leat  Tiuus.&  ScmgroniitftSiiiltf»g»iMii<Mff<ftr^ Ipecic  plores  gradus 


4«   ANT.  FABRI  DE  ERROR.  PRAGMAT. 

cledioiiis,Cuius  fcntcnria:  vis  ca  cft,vt  quandiu  ex  primo  gradu  pcrfoni  a- 
liqua  fupcrcft  quaKpofli'  cIigi,ncmo  fit  cx  fcqucnti  gradu  cIigcndus,proptcr 
gradusclcf^ionis  pr.xfcriptos  :  Quemadmodum  pluribus  fidcicommifii 
graJibusprjcfcriptisncmo  cx  fcqucntibus  giadibus  hJcicommidum  pctc- 
jrcpoflct,quindiu  aliquis  cx  piitno-gradu  admitti  fpcrarctur.  An  igitur  (a- 
tcndum  cnt  plurcselcftionisgraduscfrcvjuoticsplurium  graduum  clc(5lio 
data probabitur?  Minime  vcro.Sed  vcrba  guibus  clcaio  data  tuerit  diligcn- 
tcrconfidcrand.icrunt,&  dilbngucnda.Nam  ii  lic  conccptafint,vr  non"pdf- 
C\nt  plui  cs  videri  claufulr,  cjnibus  data  clcctio  cft,fcd  vna  tantum  ,  non  cft 
admiitcndum  vtplurcs  cIc6tioiiis  gradus  prarfcripti  vidcantur  ,  Puta  fi  tc- 
(^ator  ita  fcripfcrit  RtJluHiU  chi  ex  filijfyiiur  ex  nepottb^^t^autex  co^nAttsmeu 
voles,   Hic  cnim  ctfi  trium  graduum  pcrfona?  dcnionftratj:  fi:nt,&  quidcm 
cx  iis  in  quas  cadit  ordo  adicwtionis  5c  charitatis  iuxta  cum  ipfum  modum 
^ucm  tcuatoris  fcriptui'3  pra;fcilpfir,c|uoniam  fiuc  amoris(iuc  fucccfiionis 
ordincm  attcndas  priorcaufi  cftlilioruniqujm  ncpotjm,  jtanquencpo- 
funj  quam  cognatorum:VnatamcnduntaxjtcJauluLic!l,qu.i'plurcs  clcctio 
nis  gradus  cotincrc  nullomodo  poteft.  Cur  veio  vnj,  i\  ratio  illa  no  placcr, 
qua  nos  ia  rchitauir»n>s,qu6d  vniifit  vcrbu  reJhtuM-,^ nu  vc:bum  voiuer$s;V~ 
2]a,inquam,quia  vnicum  pronomc  rclatiuu  cib  cut^  quod  fcqi  ctia  ilia  omnia 
dctcrmin.it  exfiUts-,Aut  nepotilfiu-iAHtcognans  meU  y^cc  nccellc  cftvtfarpius 
vclcxprimaturvcItacitcrcpctaturadoratioiiis&  clauful.^  fcnfum  pcrficie- 
dum  ,  quandoquidcm  c  contrario  fi  rcpctcrctur  faccretplurcs  gradus  cle- 
<^iionis,quam  tamen  vnicam  licet  pcr  plurcspcrfonarum  cligcndarum  gra- 
dus  libcram  vagari  tcftator  voluit.  Rcfcrtur  autcm  pronomcn  illud  cni^ 
oon  ad  perfonam  cligcntcm,vt  vcrbum  rrJ:itiiMt,S>:  vcrbum  r  e/w,fcd  ad  pcr- 
fonani  aliquam  cx  cligciulis,aut  fi  mauis,cx  cligibiiibus:   Qui  rcs  facit,  vt 
omnium  illarum  pcrfoiiarum  vnus  tantum  gradus  a  tcftatoic  conHitutus 
\i  lcatur:  Omnibus  fcilicct  pcrfonis  illis  in  candcm  fcrmonis  &' crationis, 
vnitatcm  pcr  vnicum  ilJud  rclatiuum  coniunc;tis.  Quod  non  fimilitcr  dici 
potcft  cura  tcftator  ita  fcripfit  cui  ex  fJtts ,  autcut  ex  nepotib  </,  am  cut  ex  CO" 
^«<if/rf       i/fl/«.Signihcaiur  cnim  his  vcrbis  qu.cdam  pcifonarum  cligcn- 
claruni  diftinclio  pcrgradus  ,  quxin  fupcrioris  fbrmuli  vcrbis  obferuari 
uullapotcft.  Nequc  eft  quoil  quisdicatarticuliim  illum  difiundiuum  j«« 
t.im  fcpe  repctitum,fufliccre  poilcad  cam  graduum  fiuc  fidciconamiffi,fiuc 
clcclionis  induccnd?.m  diltinclioncm.   Nam  cinn  clcctio  nuUa  dari  pofiic 
finc  difiunCtionc&ah.crnationcnon  poteft  folus  illc  articulus  difiundiuus 
faccrc  vt  plurcs  clcilionis  gradus  cfic  intclligantur,  Alioqui  uata  elccUonc 
^f^pius  ex  pluribus  non  modo  pcrfonis,fcd  ctiam  gradibus  ,  confcqucns  fict 
vt  dici  fcmpcr  oporteat  plurcs  clc;;tionis  gradus  prxfcriptos  cflc,&:  quidcni 
fccundiim  ordinf  m  fcripturi ,  tamttfi  oido  illclcripturat  cum  ordi.ic  cha... 
rjtatis&  adfcdionis non confcntiat.  . 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^  ,       .  —   ^ 

-  •    ERROR  TERTlVS. 

i       De [tnftt  axticuh  d-fiunniui  pofiti  inter  plures^Mdus fidcicfmmifii 
•     yid  lu:ump4teryj.y, penult.de  le^af.i, 

»  •  "  Fl NC  B 

•  •  • 
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Ikg  e  tcftatorcm  ita  /ocutuirj  ReflituAt  cut  ex  co^ndf^s ,  vel ex. 
ftepott$iUi  vel ex filtjs  meu  voIesSi  adniittas  plurcs  iii  hac  fpc- 
cicgraduseIedionispraefcriptose(rc>  ficcnduin  eritnonre* 
deneredcm  elofturum  ^ucmqnam  ex  filiis  >  aut  ex  n»otf- 

 busiquandiu  aliquis  ex  cognatorum  grailu  cligi  po0it.Ccrta 

nacj;  &pcrpctua  cfi: iJIa  rcgula:  Quotifs  teftator  plurcs  liiic  li  leicommiffi» 
liuc  c'cflionis  g'railus  p'  cfci  ipritjOrJinfifcriptura-  fccjucnoQ  cilc,&:  cx  co  fu- 
mendum  cifc  urJincm  voluncatis  d.l.heredes  me$  ^.vii.d.Lcum  patcr  f.pertul, 
i£r/<r^.£.Prx(cribere(tt|uidcinet(t  pius  c^uain  rcriberc)  tamen  fcribera  cfli 
d^'m  rtihil  aliud {it»c)uam  ct  ordine  (cribercjVt  ordo  (eructur.Non  ergo  Coln 
difiQclio  pofita  iii  fideic6miilb  pcrclcdlionc  rciiclo  facerc  potcll  vt  plures 
fiuc  tidcio6niinj  iiuccledionis  gradus  prarfcripti iptci]igantur,fcd  ai  ticuhis 
foluspronominis  rclatiuifipoft  uillundionc  fi:critrcpctitus,vtin  allato  iain 
cxcmpio.Diilijniftio  cniin  cuius  a]ioc|ui  proprmm  cii  prjeccticntia  fcpararc, 
ac  dillingucrc  a  fccjuentibus  ,  cutn  intcr  ciigcnJos  ponitur  non  mocib 
nattdidungUeosifeaetiamcMiungicquantum  adi^uiam  cle&ionisyboc 
eft  vt  eodem  iurecenieMituryquantiim  ad  idtvtperinde  pofiint  eligi»&  om- 
nes  xque  primo  loco  fine vUagraJuum  didinclione :  Alioqui  nulu  fupere- 
rit  ratio  coniungcndorum  pcr  clcdionis  formulam  plurium  fmc  graduum 
fiuc  pcrronarum,cum  incptus&lnutilis  incam  rcm  fit  vfus  copula:  c^>cuiu$ 
c  contrario  propriumcll  ca  oinnia  intcr  c^u.-^  ponitur  coniungcrc./.yi  iM  gitis 
S6.D»dehextdti.  infittut.  Neccnim  durctur  elc^io  ci>qui&  filiis  &  ne* 
potibos  dc  cognatis  reftituere  fubemuriififjt  L  am  f.  fenuhimti 
\hi  ,  quod  magis  cft  »  adfirmat  Papioianus  non  efledatamckdioncni 
etiamfiteflatorperdifiunAiondlmitalocutus  efiet,  A  tepefyfi  ^mdltker§' 
rurn  ihibuert^  vt  i!hs  pritdta  relin^ttas,vel fi non  habueris  tutsfiue  meis  pripin^uis 
f///J?w  A/'ffrf'i- .»'o/?/-;>,Ncnipc  quia  rKJii  (icut  facultas  clij^ciuli  datur  com- 
liiodcpcr  diliundionein:  Itapolitis  e  conuerfodtcerc  dauu)  cflc  clcdiio-' 
nem  vbicumque  pIuribu^aiioMid  reli^i^  dtfiuuokim  (uit.'^^ttil^ina  ^i- 
Aundioc(rcncce(rarii  r3|pi  ad  multipUcandos  ^dus  fideli4|£4^fni» 
quipercopulam<^  multiplicari  nonpo^ent.  Vniret  namque  copula  Sc 
coniungcrct  gradus  ,  quos  (cparari  oportet  $  vt multiplicatio  inducatur: 
Nifi  fortcc|uis  c^ic.it,  P()i:C  pcr  copulam  quoquc  d  iri  clcc^ioncm  hoc  mo- 
Ao^  A  tepeto  zit  Uterif  tticps  prxdtareli):cjHas-,ft:  nepouhHs  cogratts  meis  cui 
voliterisy  Aut  ica potius,c/f  te peto  vt  cut  volueru  ex^theris  f^)  exneptibits 
metttffMt^misfrt^UMftfiuMs,  Quo  fanc  caliidttbitartniinibpo&tt  quin 
4eligi  poffet  is  quenvli^s  prtmo  loco  veUct  ex  omnibns  iftis  gradibus  iibe- 
rorumynepotum  &  cognatorum^tanquani  nullis  fiucfideicommifti,fiuec> 
lcftionis  gradibus  prslcriptis  ,  qui  pcr  copuIani,vt  iam  diximuspia'fi:ribi  ^ 
nonpotucrunt.  Scdtamcn  adhucdiccntiidcm  illi  prngmatici  contra  quos 
difputamus  >  Hoc  ctiam  cafu  accipicndam  ciVe  coniundioncm  pro  dihun- 
(flionejVtMpotesnonnilipoili  bc^^  cognatinifipoft  ncpo- 

tes  vo<tinwi^igiri)tttr,orJine<vt  aiunt»  fiicceffiuo»  propter  ordinero ,  qui  in 
has  pcrfonas  cadttscharitatis  &adfedionis.  Secundiim  ca  quat  in  faanc  rem 
noftri  notare  foIcnt,non  modo  infideicommifiis,  quar  fjciliiis  cx  conieda- 
ra  voluntatishanc  inierpretationem  poflrentadmittcrc,  fed  ctiam  iii  hcre- 
^\^in  iu^\tuuu\Mh\}s  Ad l.Callus i<^.^.<jUidamreBe  delther.  cr^o/?.  dc  quo& 
nos  plura  kripiimus  m  X>jpdibu$  praeccdcntibus*  -tgo  vcro  tacihus  aam  it« 


Digitlzed  by  Coogle 


»  ■    AMT.   tASttl  tie  ERROIt  fkkCMkr, 

Itrem  vtconiunui^ia  in  ciiiiunctiuarcfolucrcturtad  iodiiccncaiii  multipIiH 
citaten)  graduum  fidcicommifl]»  curo  pluribus fidcicommifTum  prsectRSB^ 
abfoJutereli^mcftyinqaorumperfbnis  ordo  iflc  adfcdionisob^eniart 
poffit>quam  vtn^iHi  perruadcrcm  Heri  vivquam  poHc,  vt  in  fiuc  ci  nimilTo 
pcr  clcctioncm  rcli6to  hacc  formi'!.'.ri!m  diPanctio  atihibcnua  clTct,  Nihil 
ennn  refcrrc  arburor  an  tcftator  ita  Jiicrit:  R'  o^n  reflt  u<fs cut  vo!es ex  Itberts-, 
C/ex  nepotibtu^j-  ex  cognAtismets.  An  it.:,C«i  v«les  ex  hhcru  Mut  exnepottbwy 
HHt  tx  cognatu  mets. Data  cnim  clcdio  tacit  ncccilarig  vt  cuniunQtione  pro 
flUfiun£tione  accipi  oportcat ,  ne  alioqui  dicenduro  ^t  qubd  iHftu^  faucuf^uc 
^xit>non  alitcr  futisfaduni  irihoc  cafu  voluntati^cftatoriiyqulSnii  plurc&^ 
eUgantur  qut  finguii^x  ^fj^  gradibus  aflu  mantur:  Vi|«s  icilicet  ex  giamff 
libcrorum,  Vniif  cx  gradu  ncpotum  ,  Alius  cicnicjue  cx  gracui  cognntorum. 
Hoc  cnim  vis  &  poccihs  coniunctionis  poftuJarct,li  non  in  diliunctioncm 
conucitcrctur.  Mehus  crgo  cit  vt  dicaiuus  vtriufcjuc  iormulx  hunc  rcnfuii»' 
e^Tcvt  pcrindchabcndum  fit  acii  tcilatjE^/cf ipii^et,  Slige<jittmvoUspHttx 
hkiritfit»  ix  iitf§iikuj^ki  tx  cigutitmtm:  Iftqua  ipccic^uis  non  £iteatut 
cfle  inhcredispoteftatcvteligatquem^felttetiam  cxcognatis,licctiiondc. 
fintexKberi^ai!tncpotibus>quicUgipafl]m/Quam  vcroparum  autnihil 
intcrfit  vtra  cx  his  diflincttonibusi-nwr^vrAyJw^ ,  tcflatGr  vfus  fit,prartcrquam 
quod  naturalcm  intcllcctum  habct,c6Aat  ctia  ex  n.l.mmpMer'^  .ptn.\bi  pro 
poncbatur  tcllacor  his  articulis  pioiniicuc  vfus » cuin  ita  fcripfiflct :  Si  ^utd 
hhtrorum  hMlmeris^itliis  Pr44Urtkn4jMss,vtl fi.^^hitbitiif$s titiubuj^ 
fui/fMiUMMmUkirtUH^h^mtiamilh  fpajMifeiie^  li*  ilii  JWiJlli  i,i id  de 
Ordinc rubititnttonipiircicripjniraBiciendo,  vt Papinianus  loquitur , tcllator ' 
c6gitaret«Qgantomagish^  vocum  &  formuJaru  diucrfitascontcncndacrit,  . 
li  apparcat  cam  tcftatorismenicm  fuiffcnon  vt  Hdcicommiffi  gradusva- 
riospnikribcrctjrcd  vtexpluribns  gradibus  eledioucui  libcram  nuUaque 
g^jaduum  di^^l^o^c  imminutapi  hcrcdi  darcc?     t_  ^      ' -^:  ^ 


'i»V 


ERROK  QVAKTVS. 
^itdtttum  initrfit  an  teji.ttar  e/efliOMefn  in  fidetccmmif^  dtdtrittd» 
frAfcnpfmt£rAduspdetcommiJJii<.um^>AuA' 

mvtiktiiffrgnmtiartm.  '-^J^ 

Eniquc  hocTolo  diccre,Qgotiesapparctteflatorcr:n  Jc  Jan-  . 
da  cicclionc  cogitairc ,  numquam  iu  dubio  capicndam  libm 

inttrprctationcm  ,  \t  j^raJus  vllo^^pra-rci  ibcrc  voJucrit  fiuc 
^^fyJF\  ^'■^^•■i^^ommjilljhuc  cIcdionis.Ciiu>  li^"c  ipfa  ekflioncr/:  dAre  & 
^'-dus  prxfcrtbtrt  tanquam  tontrana  opponat  Papini.ini: 


:Sf/l 


d.^.penHit.c^  M  dMh^rtdtt  f«  vlt»  'Nectamen  nego  fieri  poifeyvt  in  pi^efcri' 
bendo  gradus  ildeicommifli  teftater  detctiam  cTedion^drca  plurcs  fingui» 

lorum  graduumperfonas,w  in</.jj.i//t.vbi  poftf.bnitutospcr  Hdeicominif ' 
|iimIiberosprinium,deindc  jJlLm  cx  liberis  qui  vnus  Iupcrciret,nuIIacligc- 
di  facufrarc  circa  libcros data.   Tertib  ncpctcs,Poilrcinbcoguatos,per*- 
mifcrat  tanun  tctUtor  hcrcdi.vr  qucm  vtiict  cx  ncpotibus  cliijcrct ,  dch- 
cicntc  nimiium  grauu  libcicrum  :  Itcmquc  cx  (ci,'natis  q.aiuiicci  ucfi^ 
^ucncc  gradu  nc£ocum«.  Vcmn  id  obtiucticuuidcciio  nun  c;(^>uiis  ^radi*- 
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1)11$ data  cft,  fcd  cx  variis  vnius  nominatim  gradus  pcrfonis.  Qno  cafii  c/e- 
dltonisdatiodiiicrlitatcm  graduuin  nnn  tollit,  Ccd  i\\o  tantum  gradui  fuam 
lcgcm  pra;fcribit,data  hctcui  faculcatcprjcicrcndi  (jucin  vclit  cx  iis  <^ui  ia 
i!lograduconftitutirunt)quiii)£iculutem  altoqiliiionhabcrct.  At  noscfi 
cirum  trafiaitous>quo  non  peHonie  tamum  vnius  vel  alteriuf  gradus  in  ele- 
&ione  poHtc  (intjfed  ipfi  ctiam  gradus ,  data  heredi  facukate  elieeiidi  non 
ex  pluribus  pcrfonis  vnius  duntaxat  gradus,fc<i  ck  omnibus  gradibus  qucm 
velit ,  ex  naturarclatiui  non  ad  finguJos  plurefvc  coniundim  gradus  rcftri- 
(ftiifcd  ad  omncs  altcrnatiuc  acconriiod.iti.  Ec  fanc  fi  nihii  contra  teflatoris 
voluntatcm  facit  illc  qui  vnuiu  cx  tamilucligcrc  iuflus  in  qua  piurcs  crant 
difparis  gradusjciigit  vaumexremoriorlbasi/./.ffiMi»  4x^/4MiiSM^7.1f.  t.in 
fot*  it  /r^.2.MuIt6  miniks  comra  voliitacem  fitcerecredenihis  ille  cft ,  qui  t% 
diuerHs  gradib*eIigcrc'iu(rus»eIigttremotiorem.Siuc  dixcrittclbtot  Rejli- 
iHMs  CHt  volueris  ex  hhertSyAMttxnepttil;tis->Ai.t  ex  c§^natis  rftttsSinc  graduu  etia 
uicntionc  fada  ncdubitarc  quis  poflit  dc  gradib*  cucogit.iffci.  Inlc  mcidti 
RejhtuAS  CHt  voUsfine  ex  prtmo^jUe  ex fecitndc^p.ne  ex  teriio grudu.  A ppa  rct  c- 
nim  vtroquc  calu  tawta  clfc  a  tclUtorc  grauuu  aiiunduoncm  non  vt  cligcn- 
di  facultatem  reftringeretyfed  vt  eam  potiiis  aogeret:  £d  fiquidetn  latior  eft 
cligendi  poteftasyquo  plurei  funt  periunz  qoa;  podiot  cligit  £6  autem  plo- 
res<unt  perfonx ,  quo^lures  funt  gradus  carum  peribnarum  in  quas  clcdio 
nis  facultas  cadit.  Icaque  tjind  a  tcflatorc  faflum  ci\  augcndi  ania^Oidimt- 
nu:ioncin  opcrarcturjli  oli  uliolum  quoJ  plunuai  gfadujni  vr.ici  cl.^tio- 
nis  data:  claufula  comprchcnfx'  funt,proIubcaLur  hcrcs  vnum  eJigcrc  cx  rc- 
motioregradu,quandiue]^proximioribusaIius  admittt  potcil.  Quod  au- 
tem  ad  aliud  Papiniant  ref^onfum  pertinet  quo  iidem  pragmatictcoiltri 
quos  difputamus  nitebantQr  #.Yi^./.«iiM^4f»'^./>«iM»iL&ciIiserat  rcfponfio» 
nihiiilludadplppoittamdilpuMtiorttm  pertincrc.  Non  cnimal:a  ratione 
mouctur  P.ipini.inu<;,vt  p  ircr  ita  locuto  tcftatorc:  y4  te  peto  vt fi ejuid  Itbero- 
riiJnhibuertSiiVts  pr^edia  tnettrelin<jttas^f^ el finon  habnertSytHts/ine  ntets  propin^ 
^uis^aMt  tti.tm  I  berits  nojhts:  ordmcni  icripturjc  fubilitutioni  la^tunt  cire, 
quamqu6d  iis  verbisnulla  eIc<%io  datal  proponeretur.  Sic  enim  fcribit 
f»«f  $gt  imgm  tliSmim  fid  «rdtnm  finj^d  fiAfittmum  fuktm  rtf?9m* 
d$y  Itainnucns  non  obfcurc ,  aliud  fc  rc^onfurum  fuiflc,  (1  clcdioncm  dare 
tcOator  voluifl'et.Ac  quamuis  illo  ctiam  loco abuti ibleantnoI^nfVtprobct 
DifiunctaiTJ  pofltam  intcrpcrfonas  intcr  quas  non  cadit  adfcclio  ordinata» 
nqn  rcf  >!ui  in  coniunctim,  fcd  intclligi  orJine  fvicccfuuo  :Non  potcfl  ta- 
mcn  diliimulare  Paulus  Caftrcnfts  ad  cum  locumjfibi  hoc  no  pI.Kci c.  Quia, 
inquit,intcr  eos  de  ouibus  ibi  Papinianos  traftat»  non  cadebat  adfoftio  or^ 
ditmarc(|edii  eittfaem  pcrfonacquonlam  vxoradfe^ionemjb^ibebat  tah-- 
tilptKf^dnfaDguineos  fuot  inon  ad  confangii^ineos  mariti:Et  maritus 
c  conucr(oid  uios  tantiim,non  ad  cbnfanguincos  vxoris.Ncc  c6  ininus  ta- 
incna  Jmittitl^apinianus  ,  fubflitationi  ordincm  fcripturx  fnftumcflc,\t 
pr"p;iiqui  hcrcdis  tant.]vu:n  prius  nominati  propinquis  tcflatoris  pritfcran- 
tur.  Ex  qao  itrfcrc  idcm  Cailrcnris  &  rcctc  ordnictn  fcriptura:  pra:pondcra- 
le  ordini  adfe^ic^^quotiesteftator  certoi  fidetcommifli  gradus  prcfcri* 
pflt.  Alioqui  pr«e4w||ti  «Ileat  in  Papiniani  fpecie  propinqui  vxqris^us 
lef^^atttr»  propinqmsini^i^i^  hervs  fttcm 
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EKROR  Q\'1NTVS. 
Si  fx plurthus  ^itt  ehgt potuerunt^ynemo  e/eclus  fit-^An cmnei 
fideicpmmtjlum  pctcre  pofst;t,(^  ^uo  ture, 

Vll  A  elediojie  &daper  euoit  cui  teftatordederat  ex  plir- 
hbus  cligendi  facuIutem^Qgstri  folctiquis  fideicoininimim 

pctcrc  poflit, An  ninncs,an  ncmo.  Nani  fi  vcrum  cft  Vt  efty 
qiiod  proxiiiic  tiilputauimiis ,  quotics  vnuni  cx  pluribus  cli- 
gcrc  hcl-cs  iuirus  cft  condicionalc  fitlcicomniilluni  elTcquip 
pcnunalijrelidumcjuain  tjui  cligcturac  proindc  fub  ca  dcmum  condi-  * 
do^e^  eligcturZatm  ^mddm  24  /.  vnum  txfmUid  67.  f .  tJn  fnJ,  ckm  pam 
'j^J$JuriditMtim  fJms d§  ligai,i.  confcqucns  vidctur ,  vt  quemadnioduai  V- 
no  cl^docarteri  omncs  condicione  dcnciunt  d,  f,  lAnfn,  Ita  neminc  cle^to 
dcfici.Tntotnncs  condicionc,  &  confcqucntcr  ncmo  ndeicomniilTLMn  pctc- 
ic  polTit.  tt  taiticn  contra  fcriptum  ell  plerircjuc  iuris  nolli  i  locis,  h<'c:c5- 
miiriim  fcil  ctt  pctcrc  omncs  poflcqui  cligi  potucruni.^. l.cum  ^utdamdl, 
vnum  exfamltA  ^  .rogoJ.Lahto  zuf.vk.  DM Jiatmtib.hif\vtQ  tta  vulgo  noilri 
ientiunty-ommbusquipotttenint  cligidatum  vidcri  hoc  caAi  fideicom. 
mifluro^vt  dilcrt^  fcribit  Caftrcnf.  4d  d.l.  vnum  §.ita^tie  (ff  sd  d,$,  rege,  An 
quia  videantur  omncs  tacitc  quodammodo  cle<fli  ?  Quomodo  dicimus^ 
Mortuo  patrctamilias  intcUato  vidcri  ab  eo  tacitn  cjuadam  voJuntatc  infli- 
lutos  legitlmos  fuccclTores  /.5./.  confctunfur  S.tnprtnctp.D.de  tur.ccdiali.l.Alf 
exheredati  iz6.de /e^Mt.i.  Minimc  vero ,  ncc  cnim  poflct  cxpidic  lic  ficri  c- 
kdio  vt  omncs  fimiil  eligerentuncftm  ipfo  eledlionis  nomine  /igoificctur 
neceffitaaiprar&raidi  aliquos  caEteris.Prarferri  aiite  non  polTunt  omnes ,  nec 
proindc  videri elegifle  is>qQt  omnesfimbl  nominaflct,  par6nquc  omnium 
condicioncm  fcciflct.  Itaquctamctfifatcndum  fi',nomin3tis,  vtmcliiis  lo- 
cuar  quam  i'\  diccrcni  cIc-5ti$,omnibus  iis  cx  quiUus  vnum  cJigcrc  lacrcs  h\C 
uis  crat,onincs  ad  HdcicommiiTum  admitti  debcrc.Puto  tamcii  non  aJio  iu- 
rc  ncc  alio  modo  admitti  eos  quam  quo  aumitterentur  Ci  ncmo  ele<^us  ci^ 
fctf  Ci^m  nibirpenitus  interfit  an  neminem  heres  elegerittan  omnes  vt  ne- 
moelednsvidcatur.Aliudqueobfcruandumcne  diccrcm  nteftatorei  fidei 
c  )in milTum reliquilfct non  quem hercs  elegi({et>(ed  quem  heres  nom inaf- 
fbt.  Omnes  enim  nominari  nihil  prohibct,quanu)i$  omncs  elici  impoiUbi- 
lc  fit.  Quo  igitur  iure  ticri  hoc  diccmus,vt  liue  ncmo  clc(ftusm,fiue  oranes 
nominati  fucrint  ab  co  c^i  vnum  cx  familia  cligere  iufius  erat,omnes  (idei- 
comnTilfuiu  poirint  petere  qui  clici  potucrunt?Refp6debit  Caftrenfis,  quia 
his  cafibustaut  potiiis  vno  illo  cani  qui  fupcriores  duos  continet  9  quo  ftuUt 
«ledio  faAa  fit*fidcicommiirum  omnibus  rclidum  effe  videatur.  Sic  eninl 
^ille  fiipradi<5lis  locis:  Notaus ,  Fada  vnius  ele^ione  condicioncm  rcfpeda< 
aliorum  dcficcre ,  &:  hoc  cafu  fidcicommiffum  elTc  condicionalc ,  Sed  fi  nc- 
nio  ab  hercdc  fuerit  clcctusf  quomodo  apud  Caftrcnfcm  Jcgcndum  &  fup- 
plcndum  cft  in  d.§.ttaejue )  vidcri  datum  omnibus  lidcicommifrum ,  &  qui- 
dcm  purum  nec  vlia  coodicione  fu/pcn/um.Hoc  cnim  ad  Caftrcnfem  addi  > 
oporter,vt  ea  inter  daoriftos  caius  fit  difierentia  qua  ille  iikliicit..Qigamqua' 
autem  neqac.vUoaurislo€o»iiequefati<k]ke  aliqua  CaArcnfis  nititar^vthanc- 
iiiaiii  featcotiafii  erob€t».]i^4ct«r4mD  £j9irci)d.flMl^£jrelNig«x  co  quod: 

gaiuss 
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C:i\}ii(cr\h]t  ml.virtim  7.^.1.  D.dereh.duh.Ciim  quulam  pluribus  hcrcdi- 
-   businftiiucisAnius  hdcicouiaiilit»  vtcura  inorcrctur , viiKcx  cohcrctljbus 
cui  ipic  vclJct,hcicditatcmrclUrocrct,irtaec(rcfidckoinmifluin,Rationea 
Ja,quQdiioiMn  arbitrio  cios  qui  rogatus  cft  poiitum  fit»  an  omnino  velttre- 
fiitacre^  /cd  potim  cui  rcftituat.  Plurimum  namquc  intcreft,  ait ,  vtrum  te- 
.  ftator  taciat  in  poicftatc  ilJius ,  qucir)  obligari  cogii.it  fi  vclit  darc ,  An  poft 
ncccnitatcm  (lamiijfoJumi^llc  cnim  Icgo  non  foJtfuJ  JiRribucnci  .irbin  :uux 
libcru  conccJat.Qi^ibjs  vcibis  vidctur  Caius  innucrc,  Qrptits  alicui  datur 
cJcctK)  puxccdcrc  ncctflitatcm  danui,4u<^faciatncdubitariottjfitj^l^|n^ 
nibusfidcicoinirsurc/iaueiTcvidcatur.  Quod  fiitacft,nihU  crgi|Jtf|irit, 
^  fin  ynwa  ex  &milia  cligei  e  iuffus  fit  hcres ,  An  vcr^  hdcicomm  inufit  r ed* 
^crc otnnibus qui  nmt  cx  faroiIia,Ji  nuJ Ju  ex  omnibus  cliccre  vclir,  Vtriuf- 
qucenimformulaf  fccundum  C.iibcniis  fcntcntiam  idcfcnfus  cl},vt  gr.ni.i- 
tus  fit  hcrcs  rivicicommifrum  cc]i;c  .K  oinnimodo  reJdcicvcI  vni ,  fi  aJic|re 
clcccj  iT,vcI  omnibus  fi  ncnniicm.  Hrit  igitur  vtrotjuc  cafu  fideicommjiium 
coiKi icionaJc,(cd  iongc  diucrfis  condicionibus,  Prions  {iqnidem  fidcicou»*  . 
miffiQuodvnircliaumcftjCondiciocritadfirmatiua,  Si  vnnm  iHum  cJc- 

feritjPoftcriorii  vcrb ncgatiua,Si  nenunem clcgcrit.  Hoc  vci 6  mihi  proba 
iicficrinullomodopoteft.  Nam  ciMn  proponatur  fi  lcicomminiim  difcr- 
■  ti»vcrbisitarcli<5lum,vthercsvnumcxfamilia  cJigcrc  iulKislit ,  nihif  ijui- 
»  dcm  fit  aut  pr.ttcrvcrba  ,  aut  contra  voluntatcra  fi  fidciccttmifium  hu- 
iuJmodi  (juis  Jicat  vni  rcJictum  eilc  ci^uc  inccrto,  fed  cx  ccrtis ,  proindc 
fub  conditione  fi  chgctur:  In  cdquc  conucnit  mihi  cum  Caftreidifi;  carte^ 
ris.SeddicoficrinonfoI6m  prattcrverba,vcriimctiat))  cono^  voluntatcm 
'  *  'tdiatoris  fi  cx  fupradiclis  vcrbis  quis  dicat  fiJcicommiirum  aliquod  omni- 
^'hus  rclidum  cffc,quodvcrbis  apcriiJTimis  vni  rcli<5lum  fuit.  At  mulro  ma- 
^i|!^gisfiqui$addat,fidcic<>mmilTi^in  Jioc  quoJ  omnibus  rclictom  nHli i  vo- 
lunt,cflc  condicicnalc  ,  fi  ncmo  cligctur.    Vcrba  emm  adfii in.itiua 
quibusicltatorvfustlljcjuomodoncsatiuam  condicioncm  Includcrc  po{l 
fu nt?  N on  ignoro  ficri  facilc pofle ,  vt  quod  fub  condici*nc  aliqua  vni  datu 
cfi>fub  c6tiariacondicionc  adcmptu,&  comra,quod  fub  aliqua  condicionc 
jKl^ptum  eft,fub  c6traria  datu  intclligatur loy.dt  cond.&  demott. 
l.  leoAtA  mHtiliuri^,  DtMdUeg.  Sed  vt  quod  vni  fub  aliqua  condiciorc  da- 
tUiA  cft,viJeattn  ca  dcficicnte  aliis  datum  cffc  fub  cotraria  coJicjonc.Id  vc- 
ro  .lufim  diccrc  nuJpiam  fcriptuin  efle,ncc  fcribi  \  Ilo  vnquam  iocopotuiflc. 
■SedcihfiJcicommifllimatcibtorc  itarctidlim  proponeffturiwwi^w 
^    txf^rMhafmh  nftvmmtxmnAm  ehftn  berts  «j4A;tmiibus  vcrbif  dubitari 
Imon  poflet  quin  fidcic6roiflrum  oronibus  datu  cflct,  adhuc  tamen  dici  poflet 
|Sdeic5roifsu  illudeflic  quafi  codicionalcprimaq-,  hcrcJisvoIuntate  cxigcrc 
AvTnoprius  ad  fidcicomiirum  oinncj  de  familia  poffem  admitti  cjuamhcrcs 
dixiflct  nollc  fc  quequam  cJigere  /.  fideicornmtjfa  ii.  f.fic fidetcormjfnrn  re/i£Iu 
/f?4r.3.vbitamcntcftatorlicdixerat  7>{tfi  herts  meus  no/Hertttiuxloc»^ 
lio  vIlJc  diucrfa  cft  ab  illa  quam  nosyio^ommmT^ifivmmiximmhuetU 
oere  heres  mdih<^  vctba  «wi^quod  fuo  fcnfii  tmpjidtu  contine^verbu  tifr 
.i  ;  Wemporis  tt)#iinlttbct«c  CJttcnfiuum  cft  ad  tcmpusi)EBturfi  vt  Vlplanur 
*  noftcrfubiungitdif>.J&f.#ri/.i.^/y»'/^^<M/>^^ 
ii^^^iimiliter.dicipotcftdcverboffo/Mm^cuius  poteftas  prima  noiuntaiis  de- 
tfWttiPn^^ ^i^offfff*"^ '  d»  f..J^JIfUK$mB^ffimh-  Ergp^uandiupotcfthe- 
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res  vnum  cx  omnibiis  eltgere , tandiu  nemo  dtxerit  omnibus  ex  familia ^ 

dcicon.ni  n'um  rcliftum  cHir,  ncc  fl  HclcicommHfiim  iis  quarproximc  rctu. 
lnnus  vcibis  conccptum  propoiutur  :  Ciii  confctj jcnslict  vt  (1  ali4]ui  .  - 
cxfamilia  viuo  iicrcJe  dcccikrint  ,nihii  a<l  hcrcJcs  ruos  tran/"mitt.\iir, 
^uall  pcndente  legati  condictone  defimdi  JJ.fideiemminjfa  iJ>ocMremy(.mod 
nonaeqiicdici  polfct  Ct  fideicommiiTum  eHct  purum»  &  cuari  prarfenti 
diedafum  d.l.cum  (jHtddm  i^.de legdt.i,Qn^mQ  niinus  igttur  diccntium  erit 
cum  PauloCaQrcnfi^cJatum  vidcri  omnilnjs  ndcicommiirumjquodteftaCor 
dcdit  vni  cx  [amilta  ^ucin  iiercs  cligerct,u  nuiia  lit  %uia  de£lio. 
■ 

ERROR  SEXTVS. 
DefimmU&feuhailfmmtxfm^UC-f^^r^MUge».!* 

Ed  hatc  fortaflc  magis  fubtiJia  qnam  vcra  vidtbnntur^nill  Vx- 
pinianuni  ipfumanobis  ftarc  ollcnJamits.  Id  vcro  apcrtiHt- 
?^mu  fiec,proJa,tis  iis  ipns  Papiniani  vcrbis  in  quorii  inicrprcta 
.^^  tione  i  Caftrenfi  diffentimas ,  quac  extant i» «ww  ex fsmi- 

  ^  lU$.rogo ,  iiicutuf  Tpecie  tiafcripircratteftatorii?*^*  fundttm 

iimf/ioriertJ  rejhtuas  exUbertis  cuivoles.  AttPapiniaiuis,  ijaod  ad  verba  atti- 
fict  ipfuis  ciTe  clcftioncm,  id  cft  non  alium  cx  his  vcrbis  poflc  fidcicommif  , 
fumpctcrcquani  qui  clcctus  eritab  hcrcdc,nuc  vcrba,{ii.c  mcntcm  tcAa:o- 
risinfpicias:nccproiiidcpctcre  quemquain  pollc  quandiu  aliits  prrfcrri 
potc{l^ideftquaDdioherefviait>quiatotoeo  temporc  libcram  habctmu. 
tandx  eledionis  fiiculmem:  Non  ex  natura  eledionis>fed  quia  non  ntH  ctkm 
inorcrctur  eligerc  iuflus  etitdJ^tiHittprt  :c.  Qui  cnim  pi  lus  pctcrcvellet»  ^ 
iion  folum  prarinature  pctcrctjfed  ctiam  nullo  iure ,  qnia  fc  fidcicommi&- 
riumcircprobarcnullomodopofrct:q  61  uincn  cuilibct  fHcicommifTum 
pctcnti  ncccH.irio  prcb.indum  cft./.  p'i;t^>i.{m  ^.v. /i  dies  D.  "ut  hcAt.ftn  fideic, 
feruand.  c.uf.CAueAt.  Et  quidciu  cx  vcrbjs  tclta  iicnii  l.cjiud.nn  cnm  [Aiumfd  •  ' 
milias 46.  DMbertdMtfit.LlMems  '/S  §.  i.&/e^.sd SCTrebell.  Nifi  vcrba 
quxderuntrupplcripoffintiufta  interpretationr>vel  eonmi  qui  ius  facece  , 
.^ofTuntautoritate  fup(>lcantur.</.A^/m/w  ^.fiot/fsfa  ^  §.vlt.  de  U^at.i.l.exfd-  ' ' 
i7*.  xj.irj  princip.I.^ttiflUim  74.  ad  SC  Trihell.  i.  verbum  vole.  10.  C.  de  fidek, 
Quid  crgo  fi  ucfuniftus  fit  hcres  prlus  quam  aliqucm  cligcrct  ?  Petent  omnes 
inquitPapinianus:fed  ita  tatnen  vt  non  repctat  cjuod  circa  priorein  fpccicin 
dixerat  ^uodad  verhaatttr.et.  Kequc  cnim  uici  potcft  lieri  cx  vcrbis  id,quod 
aduerfus  verba  tp(a  fitt&  verbis  non  m^Ah  non  faueotfbus  >  fed  ctiam  repu- 
gnattbus.Qiiid  vcr^  ihagis/epugnansjquam  vtiidetcommifsu  quod  vtii  da 
tii  eft,  omnib'datu intcrprctcmur/An  nondictmus  f^nu ad dlfferentia •'/'^tfib 
Et  vicifiim  omneszA  diffcrentifi  vnii  s?  Ettamen  ita  cflc  in  propoflia  fpecic 
vt  Hucic  'mminum  hoc,  o^uod  onincs  pcrtmt  vni  foli  rclii5tum  ftt,  tcftatur  c- 
ujdcntifllmc  Papmianus  )p(e  i«  ^.$.rr;;(7,cnni^..fubiicit  in  hunc  niodum: //4- 
^ue  euenietvt^Mod  vm  datum  e/I^vuts  plstrthus  vnuSipetere  non  p6fitt,fed  anmes^ 
pemnti^uodmmmiuhudmmae/f.C^i^vtTh^r^icrepotvth  uk  zj^eiyj^^r  [ 
idipfumexprimerct  quodnos  afTcrimus  fidc\cQmm'iff\imhi^6Wi^ 
divn  verbft  aoa  aiii  vni  d»tuixi  cftinon  f  oiTc  vidcriffPinibiiifcuto  dTe?Ntf^ 
•    "  tainco 
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tamcn  dat  m.inns  Cr.rucnl:s,rc\I  vt vim  Iniius  cbicctionis  cftugiat  ^  Cic  intct- 
pictatur  VLibiiiiia  Vjk^imzmtcjuodnoncmmhHS  dtintvnjl\id^  fuorubaudia 
&  (nppleat Ji vnm  eHgatftrSQCiG.  nuUtt*  digttnr » inqu  i t ,  omnibus  datum  vi ^ 
detur.A t  probabi lis  interpretatio  hatc  non  eft.Non  cnim  (ic  Papinianus  low* 
(|uitur  vt  itijipiicitcftciicut  >  hocHilcicomminbm  nono|unibus  datumcttc»  ' 
icJ  ita  fcribit  traCtans  «Je  hiiciconimilTo  qnod  omiics  pctiinr.  ErgovuJteo 
jplo  ta/u  i|uo  pctunt  onincs  hoc  iidcicojnmilfum,  non  omnibus  tanicn  da- 
luni  illiid  cTic.  Atcjiii  noa  cuiiuspetunt  co  calu  qno  vnt  s  clii^itu:  ,  fcd 
quo  nullus.Scniitigitur  Papijiianushucfiucicoinmidumniilio  pcuicus  ca- 
ui  omnibus  datu  ene>1d  clt  oe  tuih  quidc  cum  nuHus  clctSus  init.Vno  enin^ 
cle€to(upcruacuumenetR)oncre9nononinfbu$  datuni  efle  id  quod  non  o« 
mucs  petantvfed  vnus  dumaxat.  Quis  «nim  dc  eo  dubitar ec  ?  Itn  c] u  c  negari 
non  poteft,quinPapininni  fcntcntia  cum  noflra  conrcntiat.  Scd  illud  tamcn 
3(:iu;c  niiri:m  cfi^,quod  ncc  i-apir.jrniis  iplc  cxplicnt.  f^o  igitur  iurc  flat  vr 
omncs  qui  lunr  extamiiiancnuncclcvlto  pctant  tiuciconuniiiuni  ,qiicd  nc- 
oue omnibus  datmn  eftvcprobauimuS)  ncquc  vcro  vni,prcptcr  uckcuui 
kilicet  condicionem  fubqna  vrii  datum  fucrati  id  eft  H  ciigcrctiir.  Nam  & 
|ioc  dignum  .obicruationc  cft,<]uod  non  ita  (cribit  Pa^inianus  fidtvmtsfi- 
tMft ip^vni  datum  efi,(ed  i\.a<j  nad n»n  «mm^Mr.Nimirfi^iiia ncc  omnibus» 
nccvni  datum  potcft  videri  fidcicommiffum  co  cafu ,  quo  pctunt  omncs. 
Cum  ncnalncr  omncspctanr,  quam  ii  nullusnt  cIcctLis:quod  cum  cucnir, 
quis  cll:^ui  ili'cia£iu;uiiliiim  Jibi  \m  rcJidi.m  pollit  tiicerc ?  Ratio  quam 
qu.vrimus9mfalIor>quae£i€itvtcicdo  Bcmine  omaes  fideicommifrumpcr 
tant  quod  non  omibus  datum  fuit^iliaibla  adferri  potcA ,  qi  6d  alioqui  nc^ 
ccde  eiTct eucnirc  vt  ob  ncn fa&aiii  clc6ticncm  fidcicomiaiftum intcrcidc'^ 
ret  ab  eo  praflandum  qui  vrum  cx  fjmilia  ciigcrc  iLiri  s  crat:  Q^oadmiilb 
iilcd  ctiam  cucnirct,  vt 'n  cius  ciitt  pot<  ftatc  Lccre  nc  vlJi  ficicicon.n.jnrm 
dtbcrct,ricut  in  cius  pott  ilatc  cfl.vt  \cl  aiiqiicm  tJigat,vcl  ncm;r.cm.  Arq,  i 
hoc  abri  rdum  eflct  ali(.natuquc  <t  i.;tionc  juris  qijn;nunquam  patitur  vt  in 
poteftare  C\t  debttoris  an  debcat  Lx^iSimfU  «Has  /.  tim  vtiqtif  D,  d*  eo  ^upd 
eert.hc  l.fulf  hae  widiii§tte  ^DMM,&  Mffio.t^cc  magis  dc  fi^^eicommif^* 
ibquam  l\  dc  Icgato  in  hcicijs  arbitrium  dc  volunr^^cm  confcrcndo  tra^e« 
tur  d.ittritm  7.  f.i.D.de reb.dub.lSefiatus  45.^.  It qatHm.de leoat.i.l.fideieewt^ 
rr/tjft  ^.6  Ddt  fideic./ilfert.Y.z  iicvti  numqunm  Jcbct  in  potcTlate  dcbitoris  ■ 
•  cHc  an  dtbcat,ita  ncc  taccrc  an  dcbcat,  vcl  non  dcbcat,iu  cfi  vt  cximat  ff  .  b 
obligationctactoquc  fuo  fram  obligationem  toJlat  Lnec  ei  ij.^.uD.de  adv» 
LfifttUMm $u^,minevtdteimu DMverlt ah/igMt.  Nc  i^^itur  abfurduip hoc 
eueniat>neceijarib  inducendum  &  rccipjcn^m  fuit>vt  ii  neminem  clegiiTcr 
is.qoivnntnczfamiliaeifgcre  iufttisfiiillet  »pcrinde  pcircnt  oinncspercre 
fld<icommifrum,qr.od  non  oirinibns  datum  cft,ac  fi  omnibns  t!ati;m  clfct. 
Altcriitrutn  eniui  aJQiitti  ncccflc  tuit,vt  vcl  omncs  ridcicomniilTuin^jcterc 
^  pofTcnt,  vci  ncmo.  Vnus  naiDquc  \  t  polfct  pttcrc  ficri  miilo  n  odr  pcrcrat, 
Ci^m  fdrinonpoftet elccro ncu.mc quis  vnus  iJJc  cUVt  qui  tjt.cjvc«iini.iiium. 
iibf  danim  dicere  polttt.Qganjquam  non  tam  mcci  t  ic;i)do  ifta .  eft  qttx  facit 
nc  poHic  quirquam  foius  «ilan<t  clcwtioue pctcrc  jfideicoimnitrum  eligcn-i 
do  V  ni  aatutn>quiUn  ^'bd  n  fihgnlos  tnfp!*.i.i$  qui  eii^i  pt  tucruni»^';'"^^'  cft 
ir.oirioitm!  perloiTis«:efitcifl»:<on.-iicio!K*i'%  o.  .r  ui  c i  quc  ilng  !?at»i:;  pcr 
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fct  vnus  illc  ad^ticicicominiituni  admitli:  Tar/aim  abclt  vc  i^Li  poflit  in  om- 
iiiutii  pcrfoiu  extitillc  condicioncm,qujc  in  imguloriim  pciTon/suctecit.tx 
quo  intclligiinustotum  hociustlcomnibu&admictcndisad  pctcndu  iidcir'^ 
cotnmilTuin  quoci  non  omntbus  dttnui  fuit»  atque  ita  verbis  tpiis  rcp naii  ^ 
ttbusycxiincrpretatione  aliqua  defcenderecaq;  non  vulwitatisyieJiuristsdW 
iuuancis  voIutat«  tcilatoris^nc  ctrcuueniri  ca  ab  hcrede  patiaturpocius  quatn 
ruppientts  auc  vcrba  tcfl.imv:ti,aiit  voluntatc  rcibtoris  in  apcrta  vcrboru  rcn  ^ 
tcnacquod  iurcconfalti  taccrc  nuqijatn  lolciic:  quippc  quoru  niifnusrcinpcr 
fucrir  vt  l"cpi:!s  cx  Cujaciu  monuiaiusiintcrprttari,  non  fup^lcrc/.  commo'. 
difitme  \Q.D.  de  Iiker.(^ poPhum,J^c^o  ellc  hanc  iuterpretationem  volunta- 
tisyquia  isqui  vni  fideicomtniflum  relinqutc  quemhercsclcgcricniliii  pror 
fus  eicprimtt)propccr  quod  vtdcri  poditeaenc  voIuntate>vtit  nemo  cliga^<;  • 
tur>omill93kiufadeicomaiiiritin  .idinittintur.  Ntm  prxtcr  iJquod  ipfatai^ 
inirf<Vcfborttm,cv  qnibiis  potilTimiim  ac  multo  ccrtius  voliintas  ilcprchcn- 
diturjfuadct  potius  vt  noa omnibus  iidciconimillnm  darc  voJiicnt  is,qui 
vnt  iicdit,qucmidmodum  viuusclcc:tio  cxcludicia  totum  cxtQto&yd.l.vnHfn 
>.t.Vfr/ lU^Mf » illud  etiam  mnlt6  conuenihitijte  ac  verifimilius  difputari  «r 
poflet»  Eum  qui  vno  ele«^o  oeteros  cmines  cxcludi  voluit  quafi  dctedos^ 
condicioncy  perindc  voluifle  eiccludi  omaes  quafi  condidone  dcfcda  fi  net' 
nio  ciigcrcrur ,  vt  culcm  Itt  ratio  omniuin,quantum  ad  omnes  >  quar  vntuf 
quantuin  ad  vnum.Eit  igitur  h.rc  intcrpretatio  iuris  potiiis  quam  volunca-^ 
tis.Ncccirc  fiquidcmclt  vt  ius  hacpartc  fc  intciponjt  nc  v.t  in  arbijrio  hc- 
rcdis  grauaci  ncminem  eiigendo$fidctcommiirum  cludcrc,&  inpu.ium  noit 
^h&Tt  eIedionis,in  quo  fi  non  dolus  certc  ncgligcacia  laltctn  altqua  vcriatur 
vtXXt&Athv^^AdL^ijituTitio  ij.iaMl9gM»i.ltz  auo^iiiieius  inrcrponit» 
Vtpatiaturomncs  fidcicommilTum  pctcre  j  non quaO  ca  &ierit  dctiindi  vo-  - 
luntasjfcd  quia  nihil  mclius  habct  quod  conftituat:  \'t  funt  alia  plcr.iquc  iu^ 
rcciuili  vcl  rcccpta  vcl  conilituta,nonaliu  ob  causa,  quam  quia  nihilir.clius 
dici  podlcQualc  illud  cft  vt tratcr  tracri,agiutus  agnato  uroxnno  lucccdat. 
Neccaitnautvotuninacurx  aut  ratio  vllami^eNtionisncreditacem  fracris  - 

(jiyiUliftflilti  j^^^   iniiii  ili  \m\  iIi  [iiii  r  ,  mii  iibcrorom  fiiccd^' 

jP^jiDo^irpucamus/./irijp<ff  7.^-z//r.Z)«vM./(^r.fcdVjcio  illa(bla>qu6d  poft~ 
ptu'enee6&  libcros  perfiuia  nullafit  quam  aut  firatri  prjefccri ,  aut  cum  fratrc  • 
concurrerciequamfic. '  ^^''^fjf^' 

ERROR  SEPTIMVS. 

Dt  plMribus  oh  nulUm  eUSUnem  flt&dfn  dd  fideicommiffitm  Mdtmt" 
ititdittJinfimHliatt  ex  ordtne.  Et^dl^o  ueli,u$*  exbtrt' 
diifsdihertd*i^fMdd» 

Orrocum  iulla  intciprctationc  ita  fiat  vt  fi  is  qui  vnum  ex  tainih.i 
,  cligcre  iulTus  crat,  nemioein  degcrit,oinnR  pofiint  fideicotomii^ 
fum  pctcrc  guodincafumcic^tonis  Hiidatdmfbcrat»  in  cafitm 
verSnuTlius  fccutse  ele£tioni$»nemini:Confcquens  e(l,vtnon  onmes  qui  C' 
ligi  potuerunt,admittidebeantadpctitioncm  fidcicommifii,  fcd  ij  tantuin 
quosiurisratio  habeatpro  fituorabMioribus ,  quialiquadccauiadignio- 
*  •  '  rcs 
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aet  vi4eri  Meaot » qui  attttis  pfcfenmur.  !¥oinde  fi  poiiM  in ca&milfi 
plsresifiittfepcHbiiudirparit  gnidus>qiuaittis  potuerit  gravatus  hercs  ▼<r 

num  clfgere  ex  rcmotioribus  quoquc  gradibus  lecundum  eaquc  in  prsect- 
dentibijs  dirputauimus  ,  nulla  tamcn  fada  eleif^ionc  (Ictcmpcrandares  erit» 
vt proximiorcs  pnorc  loco  inuitJti  vidcantur.Nam  &  cadcm  iurij  intcrpre- 
tatioadhiberetur  ytamctH  omnibusi  qui  cx  Famiiu  runt»  HdcicommiC» 
/um  relidum  c({ctUmm4ji.MtL  gim§$M  fJ» ftitmmup  L^ti^  69.  i^./r4^ 
'•iri/#/e^4^x.Nemoautemdt]ceritmelioris  coadicionis  cfliE  deberc  tflo% 
qttiinremotiore  grado&miliaE  conflituti funt) ct^m  lideiconimiAuiii.  pe* 
tunt,quod  ipfis  datum  non  fuit  *  qaatn  iorent  fi  fidcicommiflum  petereflt 
fibi  datum.  Prjtfcrtim  ciim  id,  quod  ciiciinusjHdeicommiflo  familiar  rclifto 
prarfeiri  proximioies,non  cx  verbis  fiatjed  cxiuri$interprctationc,fic  acci- 
picntis  voluntatem  teilatoris  »  quafi  tcllatoc  iuris  rationcm>&  ordincm 
lc()o(  volticrit.<{iii  alioquio  it  rcmociores  cum  proxtmioribus  concorrcrcnfy 
perucrtcrcturi.trlr.fui#9#rf.y^«r/?c.C^anto  magis  eadem  soris  intcrprcCN 
cio  CKienda  criti  illo  cafu  quo  nihil  aliud  fitquod  fidcioommifltim  ficiiiK 
prartcr  jpfim  iuris  interprctaiionem?  Ncque  veronouum  eft ,  vt  latius  pa- 
teat  caufa  V  j|uniati«  quaiij  iuris.  Idcm  namque  accidit  aiiis  cafibus  plcrif- 
quc.ac  tcrc  fempcr ,  quia  iex  fubfcquitur  voiunMtcm  dummodo  iuAam» 
non  vcluiiias  lcgem»nifi  liadeoiii  vt  comia  legcm  oiliil  fiat*  adc6  vt  quam- 
m^caufa  tcftati  prarcedatcaofamintelUtiyfinilHl  nifi  iurts  ratioocm  fpe- 
&emus»aliudumen-dfcf  oporte;.t  fi  tcAatoris  voluntas  illa  fuerat  vt  caok 
faintedati  prarce^crcr,rclb'i  vcro  Ccqvicretur*  /.fi^ms itA^i,D.de hered.  in^ 
fiit.  Et  m  ca  jpfa  fpccie  cjur.ii.  tracianius  cum  fioeicon.ifliin)  lamili.Trclidu 
cil>ctiamfi  vcrum  (it  quod  dixunus  proximiores  rcmotioribus  antcponcn- 
doscfle»fitaaicnte(latoradrcmotiores  voluotatcm  fiiam  extenjcjrit  non 
Micatur  qoin  sdmitti  rcmotlorcs  ddscaiit  fiuc  vni  cum  refnotidlljl^^j^  ^ 
etiam  ame  rcmotiorcs  fi «a  tedatori s  voluntas  fuit  vt potior  (empi^ii^^iiillb 
favoLuntatis  quam  iuris,dum  nciiis  voluntati  rcfiftat^.j^. 'IfTjM 
Eadem  rationc  diccndum  cft,Si  quid  fit  cjuod  impcdiat,  ncproximiores  a^- 
mitti  poflint,admittendos  eiiam  primo  ioco  rcniotioics,  puta  fi  cum  qui 
cratin  proximiorc  gradu  £imiii<e  teilatorper  aiiam  tcihmcnti  ciaufulam 
llMinis  onanibtis  fiiisdeiccaitqut^ctKn  putarct  indignum ,  (iue  indigni- 
catia  cautuRtuilam  liabucritkfiue  iniuiUm :  Nec  cniai  ioiU  cflet  iUa  inter* 
pfetatioquxindignum  &iteftatons  fubdaiitia  iam  cxpulfum  cumaliis 
ncc  indignis  nec  cxpulfisadmitterct,  Multo  ininus  illa  qua;  indignu  Iiunc  &c 
cxpulfum  catccris  antcponcret ,  eo  folo  prartcxtu  quod  proxiniior  cflet.  So- 
lec  enim  proximitas  iis  foiis  prodcfle  quibus  niiiil  obitat  ,  &  facerc  vt  cx- 
jlcttspafibus  prasferendi  fint  pmximi  ores,non  autcni  hadcifus  vt  omnimos- 
^^prafieraittor ctiamfi  aliquid  fit  propter  quod  dcbeaot  repclli.  Qgid  vcr^ 
iniuftii^dil^iMcft*  quam  eum  qtti i teftatore  propria  fubftantia  pulfus  cft 
vocarfWtrtl?l|ifarum  participcm  eumfieri  teftatornoluerit  quomodo  ra- 
tiocinaturlufl&niamisiw/^oMri'.;.  ^.exheredatos  dehered.  (frfaUtd.(\uhloca^ 
ctfiioauiturdetilio  apatrecxlicrcdato,  &  quidcm  lullc  ita  vtniliilex  pa- 
tris  liaoeac  voluntate :  habct  tamcn  ca  ratio  pcrinde  locum  in  quoiibct  et- 
'^cMraneo  qucmteilmrcsaRifii  atiqioafioeveta^fiuc&lfiikfiucioftatfiue 
.|il^|iAil.boiiis  fuigfiiwawiitraj«l|Mt  Imic.cmeiUoiiivcrbaillalafti^ 
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niani  fnmfMsteftMtore propriMfiihftafitidptilftt*  iftcf^cc  maior  ratio  cftctl^ 
ci  fAucninus qui  a  bonts  tenatoris fufnmotus eft cttni exheredationetn  cam 
cxl)crcd.iri  non  Jcbucrit ,  piita  quoniam  cxtrancns  fuit ,  c]ui  cxhcrcdari  nifi 
ii.cptc  non  poHttjA  ^«;/^4w  i;;2.<^f  t'rr^.c^//^i»/.  cjuuni  licxiibcns  &  cxhcrc- 
datus  cilc:.  in  libcri&  nauiquc  cxprcilan)  &  foilcnncii)  cxhcrcdationcni  re-  ^ 
quinmus  >  edtnque  iuftam^  quia  uiBiciliiis  eR  vt  i  paterna  Jiercditatc  fiim*» 
moueanturliberi qitijilipquio  forcnt  fui  hcrcdcs  /.«r /»is  li.  De  lihn.fSr. 
poj%ntrj.  c]uiqucp:itcinnrn  pctcndofucce$onerapencadproprtabonave^  ■ 
YMCVA  l.)A.ltirgi!!S.D  dt  fiicceJf.edt^.Jligo  in  c.Ttcris  quos  cxhci  caai  i  noncft 
ntccl]..,iocirt  .Tiimittcnc!»  ci  it  ctiamii  ncquc  cxhcrcdaci  fmt ,  nct]i;c  cxhcrc- 
iiationis cauiani  vllani  admiicriut  |  cum  iufficiat  qubU  nolucnt  tcitator  bo^ 
na  Aia  ad  ci^iMpcrucnirCiVt  ab  eius  bonis  omnino  excfaKiantur,ne  alioqui  e-; 
^f^aiyill|lfiiS^admiiiamurij,qui£icilii^  ptdudtmtur.  Nec  quod  loiHill 
colocodeteilatorisbereditatc  tradat>nos  ver6  dc  {idcicomminb  agimus» 
quicquam  adrcn^  facit.  Nsm  &  pcr  fldciccmmiifum  fucccditurtcllatorit 
non  inii  iLs,c]i;aiii  ^  cvca\i{amhcredhaus/.cohere4t^i-i'Ch7nfi!iie  Devulg, 
({j-  fHpiU.fHbj.tt.l.Je^uens  <juaflto6'].  de  legnt.  2.  /.».  2.  paJf.D.^d^C.TrebLll, 
Ca^tcium  quamaccomiuouaca  (It  nouciia  iiia  iuitmiaiii^conllitutio  adcum 
cafum  quem  traiSarousiCx  eo  apparct^  qudd  cx  ea  confUtntioBC  vocaitttir  ad  " 
be^cdiutem  ctiam  illiyqttibus  tcftator  hcrcditatcm  non  dcdittftd  vcl  Sdcil^  * 
commiiTum  •  vd  Icgatam » vel  iibertatcm :  Q(iomodo  in  /pecie  qua  de  agld^ 
inus,  fidcicommimimpctunt  illi  quibus  timcn  fiJcicomtniiTum  nullum 
datum  cft,  \ trumque  folius  iuris  potcftatc,fcd  liac tantum diffcrcntia  c]uod 
fuic  aucoritas  lufliniani  ncccifaria  yc  lus  uouum  iiiud  inducerctur,  quo 
permittitur  ctiam  ei  qot  hcccs  icriptus  nonfftadire  cx  tcQamento  ne- 
rcditatcm :  At  potuit  fufficcrc  iurit  communtsdratio  &  intcrprctatio>vt  nuU' 
^■.la^K^a  clcdicnc  poifeat  fidcicomminura  pctcre  illi  ctiam  quibusdituitf  . 
V   non  clfct  fi  mocto  ch^gipotuiiTcnt.  Qncmacln^othfm  ii^iiur  luftinianus  non 
omncsccs  quibus  tcKamcnto  aliquid  datum  cil  limul  jadhcrcditatcmad- 
mittit ,  ic«ijg(ordinc,ica  vtpotior  iit  caufa  fubAituti  ,  dcindc  cohcredis» 
tum  fidcicmimiilarij  vniucr&JiSipoftealcgataiij  aut  fidcicoBimiiTarij  (ineu 
J[aris.cui  plus  reliSttm  fitifubtnde  iJIfus  qui  libtftatem  ant diredamMhf- 
dcicommiiTariam  mcruir, dcniuue  Icgitimorum  liercdum,&poftomBai^ 
fifci,  Ita&inpropofitofatcnclii;-n  cft  cum  ordinem  feruari  deberCyVt  infi- 
*     dcicomniiflo  c|uc'J  non  oimiibus  darum  ab  omnibiis  tanicn  pctitur ,  potior 
%-    fitcaufaproximiorum  li  non  lint  cxcJuir.i^cmotioi  uni  vcro  1j  proxinnorcs, 
aut  iiicii^ni  auc  cxciufi  rcpcriuntur.  Ncc  diftingucmus  an  iis,quos  ccfUtoc» 
^^cluntaliqniddcderit  Quo>osiufleritefrecoi]temos,anniJiil.  Noncnimr 
^noris  poteftattscxcluud  eft»viK>  quam  alio  cafu  Lpttf,6^'in  princif,  &  ibi»' 
noflri  notant  DeJtgM^lJ^fmdJtrum.ji»  i^htUieg^t.  5.  Etquod  iuftinianiis  «B; 

*.v/;rr^<:/4/(?/,cic  iis  cxhcrcdatis  Ioquitur,qui  nihil  pcnitus  habcant  cx  fii« 
bilanria  tclbtoris,non  co  pcrrinct  vt  tauornbihor  jllorum  caufa  cllc  dcbcat, 
aui  aiiquo  acccpto  a  rciii^uis  bonis  cxcluii  iunt ,  fcd  vt  apparcat  iuiliniani». 
^i  eo  loco  drciAcrcdaus  Jibcris  tradat,ade<^qtic  de  iis  tatuni,qui  iullc  cx« 
«  hcrcdati  (int,quibus  viiccft.vt  iparcmc  quicquam  lieJniqttatnr,4ion  dciici 
agere  qui  vcl  oona  mentc  cxhcredati  fucrint,  quomodo  mulii  oiim  cxhcrc.^' 
^      dab.intisr -, /.  «»«///19.  De  hhtr.  ft^  ^o/?^«w.  vcl  in  minilna  sliqua  hcrcdi»^* 

t^uis  £ai u.ji(}jy||ui|j^qi^    ^cCiu  i^iQ  licaiio^  cx£i|||i^i^|ji^ua  h crcfi  • 
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dicacc  exclun)  quos  alia  ludininni  conditutio  habet pro  inditutis  in  tota  icgi 
tiiiia  ponione /^oT/i/umffdo.^o.C.de  inojf.  tejiAm.  Horum  cnim  cnufa  n.iniis  o> 
diofa  vidcri  debct,  qtiah  tjuos  teflator  non  tam  odio  aliquo  fit  profccutus» 

2uara  minus  amauci  ir.*  Quar  rcs  non  facit  cos  indignos,quominus  exbcnc- 
ciolegisadmitti  poflintad  hercJitatem  adcundam  quz  ab  aliis  fucric  rc--^ 
pudiata:Qucmadmodum  &  fi  Bartolo  ncti^ro  credimus  &  cxtcris  l.  ^mo-m 
ties.t^.^^.de hgrtd.tnji.htihercni  etiam  ius  adcrefcendi.Quamquaifi  poirctdi- 
ci,mult6  fiicilii\spoirc  ius  adcrcfccndi  faluum  alicui  conferuari  ,  quam  iu$ 
fuccedendi  pcr  fideicommifium  in  bonis a.  quibus  fucrit  pcr  icftatorem  ex- 
dufus  ctiam  aliquo  acccpto  ,  Cum  ius  adcrcfccndi  non  polTit  a  teftatorc 
prohiberi  fccunJum  cam  fentcntiam  quam  nos  infupcrioribus  Dccadibus 
contra  Bartolum  dcfendimustlibcrum  autcm  (itcuilibct  aIio«  omncs  prz. 
terquaut  fi  fintex  afccnJr ntibus  aut  dcfccndentibus  a  fucccfiione  fua  pro 
arbitrio  fumrnoucre,  NuJla  quoquc  adicda  caufa,muh6  mag  s  vcro  fi  ali- 
qua  adiccta  fit,  fcd  quar  vcraprobari  non  podit ,  ncque  aliud  in  nfcendenti- 
bus 3c  dcfcendentiWiis  ipfis  conftituendu  cft,fi  talcs  fint,quos  ticc  inftitncrc 
nec  exhcredarc  fit  ncccUc ,  id  cft  fi  ab  aiio  qui  in  proximiorc  gradu  fit  antc- 
ucrtantur  :Hos  cnimncquc  inftitui,  ncquc  cxhcrcdari  nccciic  cft,  nifi  nc- 
cc(Ittate,vtnoftri  loquuntur,caufatiua,  id  cftidco  tantum  ncrtlmpant  quan- 
Joquc  tcftamcntum  fucced«ndo  in  locura  cius  aquo  tcftamcnti  tcmpofc 
•atcucrtebantur.' 


>    .    ERROK  OCTAVVS. 
*De  perfonA  prdteritA  tjttt  habetnr  pro  exheredafa  ,ar7  poJiitfdeiconmiJfHm 
petere  tnter  CAteros  qnt  fttnt  ex  f.imtlsa. 
Ed  ctfi  teftamcniu  ab  co  tadu  proponas  cuius  prrrccritio  pro 
cxhcrcdationc  cfsc  pofljt  ii:  Jcbeat,puta  fi  matcr  fit ,  aift  auus 
^/^^T*N/p^  maternus,idipfum  iuris  obtincrc  debct,  quod  obtincrct  in  tc- 
jfA^Vi^  cxtranciiVt  qiii  a  bonis  tcftatoris  ciufmodi  teftamc- 

to  fummotus,  &:  exclufus  cft,non  magis  fidcicommilTum  pe- 
tcrc  poftit,intcr  c.ctcros  qui  func  cx  f.imilia,(juim  ficlfctcum  iulic  cauf^ ad-i. 
icdionc  cxhercdatus:  Non  ta  ob  ic!  quoJ  pro  cxlicrcdato  h.ibcri  clcbcat  hic 
qiii  prxteritus  iuita.id  eft  ncquc  iiiftitutus  nominatim  ncquc  cxhcredatus,ta- 
metfi  aliquid  ci  lcg.itu  proponacur  nc  pcr  obliuionc  pr^tcriti:s  videri  poffir^ 
$.po(lhnm.pifi.  deexher.lihi  Qua  proptcr  fpccialcm  &  nominatim  fadacx- 
clufioncm,quxon>nin.occrtt^  nccclliiria cl^,  vc  cxcludatur  hic  a  fi>?cicomifli 
pctitionc  id  quam  cctcri  onincs  qui  cx  familia  funt  admittuntur.i-rjjccritio 
cnimfolactfi  pro  cxhcrcdationc  habctur,  non  tamcn  ade6  indignu  fflcitcu 
q'.ii  pr«terituscli,quominiz£  aiia  via&pcr  fidcicomifsu  ad  bonatcftatoris 
aJmitiipo{Tit,.\tquc*  li  cum  tcftator  nominatim  &  cxprsfiim  a  bonis  fu/s  o- 
mnibus  cxpuh{sct,Nifi  ponas  pr«tcricum  fuifsc  aJiecta  aliqua  pntcritionis 
caufa  caquc  iufta  quaicm  rcquirit  luftiniani  Conftjtutio3^o«fi^.  ii^.t/f^-KW» 
de  appel.co£fiofc.$.  alittd  ^uo^ue  capiculHmXix  enim  dici  poffit  qiiamobrcm 
vcl  in  quominorispotcftatis  cfse  dcbcat  ciufinodi  prarteritio  quam  cx- 
hcrcJatio  nominat»^  facta.  Scd  ciun  ca  caufc  adicdio  non  fit  pra:cifc  & 
abfi)lucc  ncccllui.i  in  quacuraquc  pri-tcritionc  pro  cxhcrcJationc  ha- 
bcnda>at  ilio  foIu;u  cafu  quo  ca|pcrf6na  pra?tenta  fit  qux  primum  m 
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Ciufa  rucccnionis  gradum  locumquc  cbtincat  >  volo  ciiccrc  non  omnrial 
prxtoi  itioncin  c^vx  pro  aiicredatiorc  lit>  tontani  \  ini  habcrc  poHc  ad  fumo 
moucniium  pr<Ytcrici;m  a  pctitionc  hcicicon'imi(ri,quantam  lubcrct  notnj. 
nitim  faita  cxcJufio.Eft  cnnn  fimiJior  cxJicrcdaiioni  &  proximior  cxclufioy 
<j.  am  pra  tcriticctiam  cjrar  pro  cxhcicdationc  habcatur.  Maximc  vcro  (I 

•  pcnos  nuIJi.ni  hiiiurnioui  cxiJrlirnis  cih  ttum  aJii  m  cl{c  pcllcquam  vtcjc-  . 
ciufum  qui  a  tcllatoi  is  cninibus  bonis  cxpulfus  fuit,aiccat  a  pctiticncficict*. 
comjfli ,  cjiiod  contingct  fjciIc,quot.cs  talis  crit  cxclufus ,  vt  nihil  ci  ab  in- 
iutotclbt«  jciclincji<iijcbuciji,ncciJJcqui<:c]uacxbcnis  ttilatoris fnifi  ab 
ciiis  Iibcialitatc  fpcrarc.Tritum  naiuquc  ac  vcnfiimu  cft  (ic  intcrpretandas 
cmncs  fiuc  tcftan  cnti  fiuc  contiadus  claLfuIas^im^  fingtila  clauftiiaru  vcp- 
ba,  vtalitjuid  cpcrcntwr.z/n/#  /  fi^natiao  \o<).de  leg.y.lLxii  vcio  hoc  indubita- 
tii'S  li  tcftator  cacxclulioni5,CJ»:  vt  Joqi  utur,piiuationis  quam  irrogauit  caiKv . 
fain  attuicn;  qu^  oilciuiat  habituii)  ab  co  fuifie  pro  indigno  iJJum  quem  cx<* 
clulitjliucratio  indignitatis  aJjqi-a  intciuciicnt ,  linc  coTcrcm  illtm  quarfi- 
ucrittcflator,  vtcigaiiJum  nialcfcprobarctaftciftum.  Nam  &  cum  tcfta- 
tor  pluribus  Icgatumdcdit fub co  nomine  quod  cmnibus  xqu^  coniicniar, 
&:  on.ncs  con.prchcndcre  aptum  fitjconftat  tanicn  ad  JegaiQ  admitti  cos  n6 
poflc  quo$td\ator  aliquando  profccutus  eft  odio nifi  probent  conciiiatio- 
nc  intcrucnilTc  l.Lu£tHS  SV.jJ.  LkciMt  7  tuus  Damam  de  y^-^.z.vbi  rcdc  Bartou. 
lus  notJt,  in  gcncraJi  tcftatoris  difpofitionc  non  contineri  perfonas  odio- 
Ja.s,  cui  non  diflimiliter  BaJdus  ad  l.i.D.  teft.^^m.^uethad.inffic.\zthz  genera- 

■'Tia  rcftringcnda  fcmpcr  cfte  ad  honcftos  pctitorcs.Quanto  magis  dicendum 
ct^,ad  fidcicommiflum,quod  non  tam  cx  vcrbis  tcftamenti  aut  cx  mcnte  ac 
fententia  tcftaioris,quam  ex  mcro  Icgi» benelicio  per  iuftam  intcrpretatio- 
ncm  inducatur,adn.itti  cos  ncn  dcbcrc  qui  vtl  tcftatotcm  rc  vera  ofFcndc- 
rint,  vcJquafi  oftcndcrinr,ab  co  fint  nominatim  excicfi?'  FaciJiuscnim  Jcxl 
fcipfa  pouft  hanc  intcrprctationcm  cuinccre  vcrbis  fiticicommini,neque 
faucniibus  ,ncqucrcpugnantibus,quini  ii  veiba  r(piignarent,quomodo  re- 
p-.ignarc  vidcbantur  in  Ipccic  d.^.  LHCtusTittus  Damam.  Hifi  ca  quoquc  r*- 
tio  vitT>cxcIii{ioiusaug<.t,qu6o  veiba  geucralia  ncn  foJcnt  eos  C(  mprchei|?i 
«^crc  dc  quibus  aJjquid  iam  fpcciaiiter  cautum,^'  difpcfiti m  fi:it ,  Ncc  fi  fa- 
uorabilisfuitdifpofitio  vt  ccrncrecftin  fpccie/.  (theredi  4I.  tjutyatrtm 
de  vulg-tj pup  fub(}.l.alimenia  iS.^.^Bafihca  /.^nchhs  10.  De  alim  ft)  ethar,  /ez* 
Multo  i^itur  annus  eos  comprchcndcnt  dc  quibus  antea  nominatini  cao- 
tum  &  tiifpofitum  repcriatur  in  eorum  odiuni  &  ad  iplos  abonis  tcftatoris 
omnibos,ac  intotum  excI»dcndo.^:Ne  aJioqui  vidcamur  inconftamiam  «- 
probrarc  tcftatori  qui  tam  citc>,ac  finc  caufa  mtiauei  it  voJuntarrm  v$tJf.  I.ne 

ea^i^^.fj-de  condic.tt)  dcnonftr.  tftquc  Jongc  fauorabiJicr  &pIaufiDiIior  ^ 
illa  interprctatio  qux  claijfulam  vnam  tcftanicnti  cx  altt  inteliigtudam  ef-' 
fcdocct  vulg.l.<ftttfiliAhusi.\.deleg.\.  Non  eft  fupradidtis  contrarii.ni,quoil 
fcriptum  cft  in  d.l.cum  efMtdaw  z  ^./.vnum  exfamt/ia  6y.^.reg9  de  /t.i./.  LAt** 
ii.^.vlf.jf.  de/iatMiii>.  Kcmme  cleclo  cx  ii«  qui  ciigi  potuerunt  admitti  om- 
ncsad  fideicommiflum  nulla  diftin^ionc  adhibita  ,  vtrum  ex  iis  quidam'^ 
proximiorcs  fint^Jut  digniores.Nam  prartcr  id  quod  onmibus  iis  Jocis  agi- 
uirdclibertisqui  omnesarquclibcriifunt,&inquos  'vixvJJus  ordo  adfc- 
^ttonis,  vliavc  graduum  diihndtio  caderc  potcft ,  non  f6nt  ifta  pugnantiar 
Admitu.  Qjnacsiad  BUcitomoiiiruni  p.  ^uod  Xureconiiilti  fupradidtis  iocis 
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tloati&  cj^od  nos Vohtnvsi  atiinttti  cxordinc  ita  Yt  ptoxinsieref  rcmotio 
ribaspcae&nMirur.nam  &  Papinianus  ncfter  ita  loqtiitur  nnLl.fM6^.f, 
pmt  deUg,  2.vt  dtto ffia ijiMliseque  ac  fimul  vera  coniungat.  Quanqunm Ct 

dc  cxcludcndo  co  agatur  qiii  non  rcmotior  fit  fed  atcftatorc  iam  cxcliifus, 
nunqiiam  adiuittam  vt  pofljt  liic  fldeicomniifliim  peterc  non  modo  cum 
cartcriijQt  ncquc po(l  c^terosjita  vt  tifcum  potms  ci  pr^tcrri  oportcac  quam 
vt  vJJo  liuc  cafu  iiue  temporecontraceAatotis  volomatempetefis  audianir^ 
qooiMklofiartolos  (eitfit  dc  fiHo  exhercdato  in  /pede'  it,f^xb§r§dMt$j  Nf- 
mi^iuk  k«rwd,itf    'aW.  n  c  c  c  n  i  m  ^ u  i  c  qu  a  m  h ac  par t e  d  i  fl  a t  ititer  eadicrcda" 
tioiiem,  &  cxprefsa  ac  fpccialiicrateihtorc  fn^am  cxclunoncm  vt  oflen-^ 
dimus.Ec  omnicafu  cxccptio  doli  obflnt  ei  qui  aliquidpcrit  cx  tt-riaincn- 
to  comra  voJuntatctn      y  .vli.i.^.§.pratereM  l.dolo  %.$.i.D.  de  dolt  tHal.  tx' 
Superioribus  iimilc  cii  ^uod  ii  iciiacor  iundum  aijquem  &ioiIiaE  aut 
vni  exnaiiliareli&iiinsdc  fiunilia  esirc  prohibucrit  ,placet  oonnes  ^ui  iimt 
-CxCMnilia.fidclconMni(ram  petcrcpoire  incafbni  comrauentionistid  eft  fi 
fimdusiI]ecxtrafemiIiamaIicnctur/.^/fM/^iim/lMi^  Dwii.delegat.u 
An  quia  fideicommiiTum  huiufmodi  a  tcilatorc  dntum  iitPMinimc.  Milla  e- 
nira  hic  vcrba  funt  prcfaria  ex  quibus  fidcicomn»ii]um  a:ilimatur ,  lld  oro-. 
bibitoria.Scd  quia  mhil  cil  quod  iuris  interprctatio  faccre  mciius  pc  iiit  ad 
conferuaud»!»  dcfiindi  voIuntacem,quae{lla(iiitvt  fundus  non  ahenarctur. 
vonentm  alitcr  reiiocarr poteft  alicnltio  qoam  fi  fidcicommiiTum  in^ca*. 
tnrio  eoru  fauorc  qui  cx  tamilin  rupcrruiit.Ind^ne  fit  vt  ca  ipfa  iuris  intcr- 
•pretatJo  qiiar  fidcicomiilum  hoc  inducit,  non  omnct  inuttef  qui  itmt  ex  fa- 
niilia,{cd  iuris  ordinc  fcruatcid  cfl  proximiorcs  primo  loco  ^./.  j>eto  69.  / 
fratre de  Ug.i.ltcvn  vt  ab  huiufmodi  fadcicommilfo  arccantur  illi  omncs  qui 
panes  fuasalienaucrunt,&  eandcm  voJuntatcm  tcifacoris  oficndcrunt  /. 
€km pMter  77.  i^Uhnit  udjk.  Deniquc  vtad  hocfiddcommifrum  inuitati 
vidcancur  ctiamiiqiiibosKeredcs  cstranelfideicominiifsm  libertstem  rcd» 
dtdcriint.i^./.orsnp4rrr  f.fdeihereditm>€^Mim\iii vcrum  fit  i/los  ncc dc nomi- 
ne  cile  ncc  dc famiiia  tcibtoris  ,nempcquia  cum  tale  tidcicommifrum  non- 
cx  vcrbis  ,  fed  ex  foJa  iiiris  intcrprctatione  ^nducatur  ,  ncc  tam  cx 
voJuntatc,  quam  ad  confcruandam  vcluntatcm  ,  vtiquc  rccipit  aliam 
•imcrpfecationcm  ,prouc  ratio  iuris  3c  arqtjitatis  dhflare  vidctur ,  quod- 
nonlimilftcrobtinerctfifideicommUruffl  cx  v^rbisfpfis  dcbefctar.  Tunr 
cimn  vctlM  fpcdinda  eflcnt  qocfi  apcita  dt  clara  proponcrcntur ,  nu^laitt; 
ifltcrprctationcm  exigcrcnt,neceam  facilepatercntitri.  Lekm^»uUmi4^ 
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S»  tefitttr  t$tmfteemAhifit/ih§mtiikuitMlitJhrMhfifie» 
V  tBffptfmiftriu  j 


^^i^^^  Tpo^iiciquod  aliquando  ex  faffo  contigifTc  rcic,aui3m  marcmiiitt>'. 

t^^^T^  c|Ui cum  plmcs tx  Hlia  ncpotcs  habctct  mafcuJum  vnuni,lan'i- 
U^'^-"^  11  uL!as,&:  cx  fmgulis  ncpotibuj  plurcs  qucqueatdirpans  ni?n  c-. 
ri»  fcxiiiquc  £trontpotc6  ,^puiicxchii^.  abonis iliis  ncpotcm  adicda ctiam 

Iplitfitl^QOd  iiwito  ik  acjiimiSftfiiBUIWiWaBfi^^  g  r us^iixiflcti jn«^ 


ANT.  FABRI  DE  ERROR.  PRAGMAT. 

tnqtieTiuede  eidcmfiliz  teOatoris  Utem  dft  paterois  bonls  minatusdlcl^ 
Eodem  tamen  tcl^amcino  inditutam  cx  a.nc  Hliani  grjuaiic ,  vt  cum  more» 
rerur  hcrcdicatcm  rcrtituerct     vcl  illis  quos  cx  tribuj»  libcns  fuis  aiit  libc- 
roruin  Iibcris  nominarc  vellct,  Iiiiuncto  pr.rtcica  oncrc  ilJi  iiii!vc  cjui  no- 
minati  clfent  vc  nomen  &  infignia  tcftatoris pcrpctuo  dcfcrrcnt  ati famiJiam  * 
cius  pcrpetuahdam  :  Ncquc tamcn  vJlaut  i  tilia  <}«andiu  vixit  nominatio». 
ilem  laaam  dTc»  (ed  dcfjn^am  cam  (iipcriUtc  ilJo  ipfo  (ilio  qucm  auus  ex<* 
cluferat  ,  itcra<^ue  rupcrnitibas  pronepotlbus  cx  tiliabus  prcdcfundis: 
Conftabit  nonco  minus  rulcicominiiruin  ('ebcri,  quod  filia  vnum  plurcf- 
vc  nominarc  iuiVa  nouiinato  ncminc  ticccdilkt.  At  cjuarrcbjtur,  Annc- 
posillcabauo  excluius      buiufmodi  HUcicommilium  antc  proncpotcs 
aut^tcmcuin  pronepotibusadmittidcbcreu  Is  eoimfc  non  modo  ii-, 
mul  tum  C9cteris  admittcndu  cfle  coQtcndebatifcd  ctiam  prc  carteri  s  ic  iinte 
OmncS)quodpr0ximtorcgiadudZct»c]u6d  marciilus  &hoci{iro  ad  armft 
^teftatorts dcfcrentU  n  ..;;is  ivioncus,qu6Jtc{latori  cc^gnitus  fuiiret>ilcniquc 
quowl  primo  loco  nominatus  ciuafitcftator  pcr  fcriptura:  ordincm  gradus  e- 
IcCtionis,6£  conlcqucntcr  liiiciconimillj  pra:rcrip(incr,vt  in  /.f«w^4/rr,  77. 
$.p$ii.de  ieg.z  I.hertdes  mei  'yj.^.vh.D.ad  SC.Trebell.  Sic  enim  ii3beb.mt  vcr- 
baGallica»  quibus  LatlnanuUa  poffine  fatis  commod^  rcfpondcre:£i  4- 
preiUiii0riJef*fiO*iHi^fMifiiMe  en  toutfefdifskkitt  cetM^^teiUe  m  seSesdt 
/e/Uitstrots  enfuns  ou\ief,enf4nj  defesenfjins  ^HilU  voudrA  nommer.  %,4  h 
CM>]ge  jfue  celuy,cesixpH  ceHes^Helie  nommera  feront  tt:ius  de  porter  a perpe- 
tuitelenom  ^les  nrmesdu  tejhteur  flf/t  de  perpetnerftfAmilie.    Qui  pro- 
ncpQturaiusdeicndcbant^cum propo/itioncm  liiam  gcncralitcr  &  ladi-  . 
iiindc  verUKmam  putarcnc  qux aflerit»>)uUa (adb pcr  heredcm  grauatum  ' 
^«lcdiqRe«omncs  ad  fidcicdmiiTum  vocatot  vidcri  quotquot  eltgi  potucruoc 
exl.  eum  ^uidam  14*  t  vttum  ex  fsmilid  S^j^fjregeaU  leg  i.L  Lj^  a  1. 1.  vU.  D, 
de/ldtHith.dc  q'iarum  fcntentia  &  rationc  iam  multa  tliximiis  in  prarccdcnti- 
bus,non  also  iurca(5lorem  rcpellipolic  crcdcb.mr,  ]uani  (1  ncgjicnt  cligi  c5 
ii  matrc  potuilVcproptcrcj  quod  cocicm  tcftamcnto&pcr  illaciauruia  quar 
iiercdisinRitutionem  tmmecliatc  praEcedebatteft^tor  ncpotcm  hunca  bo- 
nis  fuis  omnibusiadiccfcfletiam  voluntatis  fux  Cau(a,repuli(rct.ln  quam  ieii^ 
centiam  moucbantur  ex  coqu6din  geocrali  tciUtoris  di(pofitione  nun*. 
quam  comprchcndantureepcrtorLr  quas  tcllator  non  multoantc  nro  ir)i"i- 
gnis  vcl  cKiiolis  hibuit,  nifi  rcccjnciliatio  probctur/.  Luaus  SS.^.LuousTt- 
ttns  Damarn  de  legAt.i.  d.  l.cn    p.tKr         ro^o  eod.n:  ItcMnque  quod  is  qui 
a  tcflatorc  nominatim  exhcredatus  &  cxcluius  fuit  j  ante  hercdiiSinllijLucio-  • 
ncm,ab  omnibus gradibus  oui  inftitutionem  fe^untur exclttrut e0c  iotcK 
%^A\W\t^.$'SiiitehereiitDdelikew»^fofS§^ 

red.(^.^fA!.yndc  fumpta  cft  ylmf/.hocamplitttC^tUfideic^c  ii  aliter  intcrpi^.. 
temur,fatcndum  Ht  inconrtmtc  fuiffc  tcftatorcmqui  tam  cito,  nullaajnoua 
canfi  cmcrgentc  priorcm  fua  voIuntat6corrcxcrit,  quo  J  nuncjuam  clt  pro- 
babilc  v!i!c-  l-fion  .td  ea  89.  D.de  cond».  demon.E^o  vcio  poll  grauiirnnos 
plcrof4;viros,t]ui  cxtado  rcfpondcraatde  cl^e  confultus,dicci^am  no  pdf 
fc  acgari^q^'"  hiciiepos  excorUiti.niMncrocdet,quospcr  fiUam  ciigi  pofsi 
ttjQSukrvoluerit^ncqucacl^  efsc  qua;(lioncni  volvncatis,cum  nuli^ 

TaJiSSffcrbis  ambiguitas  cTstft  LtlU  MUt  ille  l^.$.eMm  in  verbisJ.non  aliter  69.  d$ 
^  J[ji^Mtftt,  DM/HpiiL  Ug4t.  Apcf J^^D^^j^^or ^iafcu- 
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DECAD.  LIII.  ERROR  IX.  '-'^  ^  6$ 

"  lum  aliqUcm  in  cJcctionc  pofiicr^t  ducbiis  illis  proBoiTiinibits  dcmonftra- 
tiuis  ce/uyyce$iXi<{VX  in  peiionis  duarBtn  toenanaruni  vci  ificaii,\  i  nollri  Jo- 
<juLintur,niiiiomodopottrant  >atJied>.imcnim  crai  ouulUs  ad  euincafiim 
.cxprniiejidiim,auo  rolaEicemiiMe  ,doz'plurcfvc  fine  mafculis  cJigcrentur. 
Aliii$porr6inaKuio»praeterhuiiciiepotein  millus  crat.Necadrem6cie- 
bat ^jod  rcfpondebatur poiTe ma/culumde quo te(^ator(eiircr.it  &  fc'  jp(e 
racfumi  eagradu  proncpotum.quod  cx  proncpctibus  c]uoquc  eJigcndi  po- 
tcftatcm  filiar  patcr  lcciliirt.  I  lanc  cium  intcrprctationcm  vcrb.T  tcftnn^.cii- 
ti  nullomodo  paticban;ur  tjuibus  fcriptii  crat  ccluy  ceuxcu  ceiics  dts  fu[ii  t 
triistnfarf  lici  gn.ito  exprclTim  numero  libcrorum  primi  gradusquos  ha- 
bebat  filia)  &  fubie6ta  memione  liberbrom  le<]Uemisgradu$»iis  {equ^nti- 
btts  verbis,  9h  Att  tnptns  de  leurs  tufar.s  iNc  dubitari  polTct  quin  tefiator  e- 
ligendiiaci^temdaretfiliarqucm  veUet  cxtiibustiliis  foisprimigrados» 
.qui  porto  rcquc  trcs  crant ,  ncquc  ex  iis  mafcuius  qiMfquai-n  ii  non  hic  nc- 
pos  in  co  numcro  conipiitarctur.  Nnin  (imih  {crc  ii^odo  nrgumcnta- 
tor  Paulus  in  l.vlum.verjic.  (juta  £i  vel  Eis  vtrifA  viroj^ue  fratres  ci^mpleLle- 
renmr,  D.    SC*  Trebell, Htcndum  igitilt emeam  teftatoris  voIuiu.itctn 

•  fditfe  vt  pofTct  htc  nepos  \  matre  fua  cligi  inter  cartcros » tametfi  alia  cinf^ 
demteftamcntipartcabomnibus  bonis  teflatoris  fuinmotus  fuincttNe- 
que  quoddctam  fubita  volnntatis  corrcdionc  in  dubio  vitanda  obacic- 
batur,Iocum  habcrc  pctcrat  m  propofita  fpccic  ,  in  qua  dubrj  nihiJc- 
rat.  Dc  ilJo  folo  diibitjri  potcrat  an  foius  &  antt  omncs  cJigi  dcbuilTct, 
quod  ilic  vt  fupra  diximus  contcndebat.  Jd  vcro  nuiJa  mihi  rationepro- 
babllcvidebaturcj^meadem  ipfaquatrctnlimiisverba  liberom  filic  arbii- 

^trium  darent  nominandi.  quem  vci  quos  vcllctnon  minils  c«  oepoti-. 
"busquamcxfiJiis  fuisi  nulla  graduumiiuc  elcc^ionis  >  fiue  iideicommif. 
fi  diuinftioncprrcfcripra,  (cJ  pof  tis  a-qucomnibus  in  cleclionis  ccndicio- 

•  ne  &  altcrn3ti^-nc  pcr  vnicam  clauiul.-.n;,  non  qi;ia  ab  vnico  vcrbo  rcgcrc- 
tur  qiiod.iquaJitcr  2cvnitormi:er  omnia  dcicrminabilki  «'ctcrmmare  dc- 
bcrct>  vcaJiidicebantf  idcm  enim  eucncrat  in  f^ccic  d.UMm  p^iter  $.pe' 
tmhim*  &d,U  ktrtdttm0i.t*v/tim, )  fed  quia  vnico  relatiup  ftum  vt! 

'bmnesperibnxdemonftratx  erant  quas  tcAatcr  voiucrat  eligt. poAc^ 
f  Nec  enim  teftator  dixerat  refiuuat  hheru  tuis  vel  cut  tx  eis  vtdtt^  tin^poti- 
btutuist  cr  CHt(x  eisvolessx.  \nd.$.vltim.  qua  formuJa  fuiljent  jft«icripti 

f'«radus  cIeCtionis,ncc  rurfus  hitRe/ltiMdt  Itkerts  tutSj  aut  nepoubtu  tnu  quo  ca 
ni  non  tam  cicdio  data>quam  va^ij  iideicommiiTj  gradus  piaicnpti  vidercn 
^^TiStind.fftnnk, Sed  in  hunc  mo^Mm^tfiimdsttittx  lUftrit  tmt  ex nopQti^- 
^Tmifvolet.  Quomodbfilocutusfuilsettcfiator  apuJPapiniannra  Wiif^ 
ftnult.  dM^tm  ptUr  d.§.vltim.l.her^dts  in#i>vriqttC4loiircfpondiisetvt 
putoPnpinianus  qnocircfpondirpr.Tfciiptos  a  tcftatore  gtadus  ijilcicQia.^v 
nii(ri,.ilioqui  nunqnam  dari  cafus  potcrit,inquo  data  cJeaionciiiccnciu  ncn- 
iit  praefcriptos efsc  graduspcr  ordincm  fcripturae,cum  iicri  ncqucat  vr  plu- 
rtbusperlooisfitteeiu(dem  gradus,{iueplurium>in  pafilnaciigciidi  iacuJute 
^  pofitisinoitfiatalij  priorc,aJij  poftenorcloco  i^omtnatifVtdilpotMiuoos  ia- 
Errorem  odauum.  Quod  vero  nepos  hicad^^^fir  maiculam>nQ^j|^crac: 

}'  ionderis,ciini  fc.xus  fiaceao^Ronponitvr  n^^ili^Mgis  quim  nep^^ifiliai 
tquatur  taniihnm  ;uii  materni,cui«qud'omnes  fdnt  cxtranci  taoqiiam  qui; 
|||air4s.iujtaamcQ4i.J;a^iliam  &  ttlen  d.  hkt^^ 


^4-  AKT.  FABRI  DE  ERROR.  PRAGMAT. 

Sicitt&qoodadltrebitieteftatortcogiiiaim  (uifTcjnon  ctiampronepotct»;. 

qui  nuiore  cx  partc  poft  aui  morte  concepci  &  editi  fuiikntjfauorabiljorcm 
ipftus  caiifain  f.icerc  noii  potcrat,{ed  tanto  duriorein ,  quoi  cum  auus  pro 
ingrato  &  indigno  liabuukti  qui  cnim  viuo  tcUatorc  conccpti  nonJumc—>i 
rantsiicuci  nifail  de  illo  promereri  potcranc,  iu  nctjuc  iprum  olTendere  »ob>  ^ 
hpc  tpfam  digniorcs  quoa  auia  io  eii  gendo  prjtferret  filio  qui  auum  mater-*-^^ 
luun cui  erac cogoitttai& de quo promcrcri pQterat»o^iidere maluiilet.  Pa-, ' 
nm  eoiro  c(l  non  proniercri  de  aIiquQ,n  cam,  qui  non  promeruit  compii^ 
res  cuco  qui  offcndit.d.l.cu pMfcr  ^.roao.ncc  quod  pronepotcs  ab  auo  matci^g 
nocogniti  nuncjuam  tiiiilcnt  vfcjuc  adco  noccrcnsdebcb.it  vtobidjuccc-' 
dcrc  prolnbcrcnturtCUiti  non  co  minus  vcrum  ellct  vocacos  cos  fuiiFc  &  qui 
de^  ti^iCd<^ci<me  9fAn  dii  tncertuai  morcts  aular  %  quo  tempore  (uiRieiebal 
ejp^tfloeiiircrum natura«ninaIiisomQibusfidcic6miins&  «^ofittoni^^ 
buscondictonaiibus  euenft)in  miibus  rcilicecnondirpontionis  led  euenieii^^^ 
tis  conJicionis  lepus  inrpicicndum  cfl     /.cufn  pater  77.  jj.  heredtfatem flittg 
dt  l'gat.l.l.fii>f  perfonA      Q.  de  fdeicom.  (.  ^nterctdii  ^<).l.  etim  tjmpoji  dper^ 
timio^.  D.de  condtc.fs^  demonjh-at,  Minus  vcro  moucbaci  c^iiod  pro  nc- 
po|^  adfercbacur,Concca  ceilatoris  voluncakem  fore  fi  io  coc  trufta  Sc  parccs 
lcifiKieretttrcefbitoriihereditas»  quotfierincceflc  edet  adoiiflb  proncpo<.  ; 
tom  concurfucum  ncpotc  1  auandoqutdem  ccflator  votcamiibtheredemA 
fcrip&rat,vellcqucrcbonainnmiIia  confcruari  dcclarauerac,  vc  faniiliari^ 
fuzamplitudini  confulcrct,  quoi  non  ficri  commoJms  potcrat,  quam  (1  in 
vniustantum  pcrfonatotius  patrim  )nij  ampliiudo  rctineretur.  Inpromptu 
namqucrcfponiiocrat»  imo  verocontrariam  tcAatoris  mentcm  ex  co^.,; 
apertidiin^  pro^i  quod  in  filiae  arbitrio  &  poceftace  pofiierat vt  ex  libe«^' 
risfulsacliberQrumliberis&pIurcs& quoc vclict,noininaret>ade6  vte|i4i : 
iamnomnes  abeanominaricoiKigiirettniliiltamco  ab  eacontra  volunta* 
tcm  feftum  dici  potuiflct ,  ciim  non  cligerc  fcd  nominarc  iuHa cOet.  Data  - 
nquidem  clcdioncccrtum  cil  non  pode  omncs  c!igi ,  fcd  Jata  nominandi^^  ^ 
facultatc  poiTu^omncs  nominari,ni  eoc|ue  picnior  c(i  nominationiS)  quam  ..f^ 
ele&ipnis  a£pellacio»vt  monuimus  in  fuperiortbus.  £t  ver^admiflis  tn  he».^ 
ff^jjss^tjodwimiaiw^  quaromnet  Acnomen  &  infi^ ' 

.^fHir^^dacoris  dcferre  cogeren|Cur»tam6  melius fatisf idu  iri  videbacur  de^:^ 
^jerio  ipftus  ad  nominis  famiUjequc  perpctuationem:  Nec  contrariar  voJun 
tltisConiccturafumicxcopotcrat,qu6J  isnon  nifi  vnicam  hcrcdcni  fcri-v* 
pfiflct.  Quid  cnim  aliud  fcciilctis  tjui  vnicam  habcbat  iiliam  ?  Aut  cur  fi- /'^ 
lix  cohcredes  dcdiirct  nepotcs  cx  cadcm  ip(afiiia,cjuos  non  nifi  proptcr  ft-  i 
liam  diligcbat?4ig./iii»iw  6,VuU  €tOM  wiiiir.PJacebatitaquc  ncpotem  po-^  ' 
'  puife  quidemnonunaria  matrc^oQtMit^  ioter  ccteros  fed  eciam  pr«  cf- ' 
tcrisomnibQs  fi  OMtec  voIuUIet « Ac  non  ^potniliecogi  nucrem  vt  eum  eli- v 
gcte^itaaeros  etiam  rcmotiorcs  ipfi  arquarcadcdque  prarrcrre  mahiiiTett  " 
proptcrea  qubd  hbcru  cligci\di,  &  iiominandi  cx  omnibus  quc  aut  tjuos  vcf 
ict  ,arbiiriu  filiac  dcditVct  patcr.nuliis  penicus,aut  clcctioniswiut  fidcicomif- 
fi  gradibusprarfcripcis»tliap^tndc  £ica:debac  quaftio,  An  quianullam  fiiia 
nominacion6fedHtt»adiiiiniei^^ 

ri>qeOT-ifaftf^f'^'*"I  cu  eo  clfgi-pocutfle.ld  enim  con/cq^pia^di^qHiijiM  - ' 
quod*vulaocr^Elitor»  Nulla  eledione  fadaadmitcendos  eile  geoerdicer&K 
i«Ufliijm>MM»^  odrfirfcifoaimiflitiitiliintffint  cligi  A^aoffliJMci  potuM^ 
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tic  quam  probitat is  gloria  Mter  (uos  coiiipicaus,mihi  etiam  fi  qu id  hoc  ad 
rcm  pcrtiner>aAiiciffimus,  pronmidatterat  adhibitis  pluribttsadrcfToribus» 

diuidenJa  bona  fiJcicommiffi  in  tot  partcs ,  quot  erant  illorum  capita  qui 
nominari  potuifTcnt,  coniputatis,  quod  magis  eft,  in  co  numcro  ipfius  quo- 
queoepocisJibcris,qu6dnonminusiIli,c]uam  pronepotcs  cx  neptibusio- 
tereos^qui  eligi  potcrant,a  proauo  pofiti  tuiflcntJMflii  comrJkvidebatoryCt- 
fiouUosneqiaeeledioDtSiiieqaefidckommifli  gradus  teftatorprzfiaripfit^ 
let»io  cum  cafiim  qQO  aominatio  aJiqua  requerctur,fi  tamen  ncmo  e(fe(llo« 
minatus,inuitatos  quidem  ad  fidcicommifliim  cx  folius  bcncficiolegis  om- 
ncs^qoos  nominarc  filia  potiiifiet ,  at  cum  hoc  tcmperamcnto ,  vt  graduum 
diftinflioncm  feruari,  ac  prout  quifque  proximior  clTct,ita  pr^tcrri  cum  o- 
porteret ,  fi:cundum  ea  qua;  duobus  proxmiis  capitibus  dilputauimus.Qua- 
re  nec  duJ>lwbaniC|Rin  ad  fideicommi  A  partem  adroitd  dcDcret  ncpos  fi  a* 
liud  nihtlci  obftav^c^  nemo  iltum  pnecederet :  Non  tamcn  roIus»quM 
ctficiusfororesio  eodcm  gradu  conmtotK  fr«deceiliBram>fiipcrftites  ta* 
men  Iibcros  rcliquerantquiin  carnm  locum  fiibintrantes  cundemgradum 
iurc  rcpr.irrcixtationis  occupabant,quos  proinde  ex  ea  ipfa  iuris  ratione,quaf 
proximiorcsantcponit,  cum  auunculo  fuo  concurrcre,  nccclTe  erat,fi  auun- 
culus  non  aliquade  caufa fiiccedere proixibcretur , aut  fi  auuncule  quid  ob- 
ftaretianteponlffignatis  «Ecoauonculofiffilipcfsstanquam  prosimlapl^ 
matioribus,proptereaqttM  non  ficut  pronepotes  ex  prrmortuis  tit^kt 
periboasgradumque  matrumrcprxfirntabant,  ita  fimiliterdicipoterat  re- 
prncfcntari  a  proncpotibus  cx  viuo  ncpote  gradum  qucm  ncpos  ipfi- viuus 
implcbatj&  ne  vacare  viderctur,jmpedicbat.Igitur cum  in  ca  cficm  opinio- 
nc,vt ab  eo  fidqcOQimitTo  arcetidus  cfict  nepos» qttima^tcAator  non fisJom 
odio  profecutiSffnilflct,  vcrikm  ctiam  indigniritt^iftmfit,adedque  di/l^ 
tis  verbis  ab  omnibus  bonis  fiiit  cxclunflet^&  tandtf  conquiefccbdiD  f  vt 
(blosproncpotes  ex  neptabvspratdefundii^  fidciCoinid|B  petitiooeiki 
ailmittcndos  cfTe  cxifliraarem  ,  &  quidcm  in  ftirpes  non  incapita  cum  fuc- 
ccdercnt  iurercpra:rcntationis,&  dc  afi;cndentis  id  cft  aui  proauique  fiiccef- 
Ijone agcrctur.  ExclufiDnepote  tanquam  indigno  &  pcripfijm  teftatorcm 
fammotOsexdufis  item  omnibus  cx  eo  pronepocibus ,  tanquam  remo- 
tioribus.Nccprojndedubitabamyqoin  maKiuVntahim  cifet  ^^j^^fj^^h 
adpetitionem  fideicomniffi  admifTus  fucratnepos»&cumdlm>«|ti^i£ 
quodquc  interoranes  iol&eratdiuidihereditas  in  caoita  qua;  ioterMb 
g||roiiq»otes  cx  ncptibuspaMleftui&islnftirpes  diuidi  dcbuilfct. 
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'T  quoniam  in  totahac  mca  opinione  nihil  minusprobabilc  vidcba- 
jtur,  quam  qu6dadmi0a  graduum  diilini^ione  nihilominus  nepo- 
'tem  io  totnm  cxchidcbam  'qoem  tamen  grado  prcMbniorem,  lut  fid- 
t€  in  prdxifnlorc  gradu  pofitd  cfieconftaba^  in  hoc  niaami  labonuijllfi  fiiie 
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VtoftcfMierc quo iurearc6diiscfletliicncpos,qui & cxprrximitji ibrs  cffcfy 
&  cum cajtcris  adcdquc  prx  ca:teris  oinnibus  eligi  potuillct.Na  cur  folusad 
hoc  (lcicicomilfum  admitti  non  dcbcrct,ratio  tr.u  ipcrtior  Nepc  q  -.od  in  co 
gradu  proxiuiiore  folus  non  clTct ,  proncpotibi.s  f  ilicct  cx  ncpnbns  prardc- 
^ndiseundcm  gradu  cx  pcrfbna  matris  iurc  rcpi^rcncationjs.vi  dictum  cil 
occupantibus.  Quod  enini  vulg6s  necmaf^traaitnm  eft,  In  (ideicommiflis 
ius rcpraffentationjs  locum  nonhabereadhunc  cafum  non  pcrtinebat)  in 

J|ao  dc  afccndentis  fucccffionc  agebatur,quemadmodjum  iniii  attigimus»& 
cqucnti  Decadc  latius  dincremus.Diccbam  autcm,  cam  iprjiii  rutioncm, 
c[nx  hccrct  vt  ad  huiufmodi  fidcicoii.millum  pnorcs  admitti  dcbcrcnc  illi 
quiclTcnt  proxiiuiorcs ,  ctiam  faccrc  dcbcrc  vtabcocfictintotumarccn- 
dus  ncposiquamuiscfletnnonfolus  proximtor  /alccm  cx  proximioribus», 
Ratloquz  proxtmioresfnuioty&remotiores  interim  rcpJlit  4.11  priores 
eligi  ac  nominari  potuiflcntjnoalia  cn,vtdizimuSfinprfCedetib.quam  quod 
niilla  (luc  cledionc  fiuc  nominacione  fecutS)  fideicommiifum  uuUu  fuper-* 
flt,  nifi  quod  folaiuris  potcftateper  intcrprctationcm  inducitur,  nc  tclla- 
toris  voluntas  impunc  contepta  pcr  hcrcdcmad  fc  vltrb  cxoncrandij,  ncglc 
^quc  vidcretur,&  quia  in  hac  fpccic  nihii  eil,<^uod  ius  iaccre  melius  pofuc 
in  pcena  cius  qoi  noHiiteligere  cum  cx  teftatoris  irdbmtatc  id  fiaccrc  &  pof- 
fct  Bc  dcberct  //  ^m/Titi»  i7.5.i.vbi  fiaxude  £i^.2Jusautem)  cuius  potcuate 
buiufmodi  fidcicommiflum%iducitur  »  npn  alium  fenfam  in  eo  indu*. 
cendo  feruare  poteft, quam  quc  n  fcruaretin  interprctacionc  fidcicom- 
mifli ,  quodpluribus  fub  nomine  collctftiuo  rclivftum  proponcrctur :  In. 
quofideiconlmifri  quarauis  ti^cSi  gcncrc,  fic  intcrprctanda  cflct  volun- 
tas  tedatorisrVtprout  miifque  iiDi  proxiinior  eflcc*  ita  priorem  illu  inuitaf. 
feftl«CTpiagemodjm  legi$jcrederetur,/iMMM  iUitl$MtLaimitM$,inpdcU 
Jl^ffllftl^9t969*i,fr4tre  eoa^Je  legat.i.  Mult^igiturmagis  eadem  iuris 
iqtcrpretatio  locum  habcrc debct m  hoc fidcicommillb  quod  ab  ii<;  pctt. 
tur  quibus  datum  ateftatorcnon  fiiit,  nccob  id  folum  qiiod  pcrabfurd  11111" 
tucntplus  lui  is  cos  habcrc  qiii  ad  fidcicomniilluni  vcniunt  pr.rtcr  tcRa:o- 
ris  voIuntatcm,quam  cos  qui  apcrta  cxpreiTique  volontatc  nituntur ,  icd  c- 
tiam,qu6dcM'totcrpiures  contendentes  ali^qaa  graduam  diftinftio  cft, 
l^^t^s ^ftrum  ali^ifij|p|B9d  ftatoat  mcliito»quj^ro  vtoranes  fimuiad  £4 
iiid|^t]|radram  vcnirc  pi^ittir».lioc  vnum  vidclt€et»vt  proximioresprim^ 
inuitet,ac  fubindc  rcmotiorcs.   Qnid  cnim  ncccfle  cft  admitti  omncs 
fimul.cum  intcr  admittcndos  taiua  cfl  latio  diucrfitatis  ?  Eadcm  porro  ra- 
tioneficri  diccba,vt  fi  quiscxiis  qui  ad  huiu/modi  fidcicomiflum  aut  fimul 
cijcaeterl^utancc  cxceros tanq.ua proximtores  admitti  alioquin  dcbcrent» 


indignuffeperiatur  qni  admittatur» &  «b  ipfo  teftatorc  fummotas  8r  exdu-^ 
iu%aboranibDsbonis,nulIus  ci  locus  dari  debcacad  fuccedendum  ex  Bifk» 

commiflbVpcr  quod  fcilicct  tcftacori  fucccuc rctur  LeohereAi^l*§.cHm fitTar 
vul^S'P'*P'         $ 'reJfUMt4biJt.de  fidetc.hered.l.x.i.ftr  paJpD.adSC.T rebeH» 
Eft  cnim  hoc  ctiam  c.ifu  aliquid  quod  mclius  ft.itucrc  Icx  poflit^quam  vt  o- 
mncs  fimul  &  indillinctcad  iidcicommiiTum  admitci  patiatur ,  Nempc  vt 
'  cum  qo€  diicrtis  verbist^tiitorjufta  prxfcrtiBil^tiooe  motusSk  fticcenionr 
fua  exclaferit>non  Hnat  cam  aliis  concarrere  adpancra  iis  faciet^^^iBMBuliS^ 
.  minus  vero  aiiis  prarfcrri.  Vnacnim  legis  intcntio  eft  vt  qw  diO^o/it» 
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teftatorc  propriafubftantia  pulfus  flt  vocari  ad  cas  rcs  <]uarum  tcftator  fic- 
fi  cum  parr/cipcin  no]ucrit?lnquic  lullmianus  tn    exheredatos  Nouell.uDe 
hertd.  dr  falctd.  Quidni  ergo  hajic  quocjuc  iuris  intcrprctationcm  adhibca-  \ 
mus  in  co  HdcicommilTo  intcrp.ctando«quod  foia  i  vc  diximns  iuris  pote- 1 
flite  joducatur  ?  ObrenniMhini  tamen  eft  nos  de  UIo  trtAarci  qui  oontan* 
tum  indignus  nt/cd  ctiam  exdnTus  nominatim  ab  ipfo  teftotoret  vt  nuuor 
fit  vjs&potcdas  cxciunonis  nominatimfil&tiquam  indignitatis.IndjgnDs 
cnimpotcftaJiquando  non  fohnTi  aJmitti  inrcr  c.Treros,  fcd  ctiam  crreris 
prarfcrn  d.l.  cum  ^«lirfw. At  cxclufus  non  potcft  d.  §.fxheredatos.  Atqui  iam 
dichim  cil:,inquics,ncpotcm  huncqucm  tcftator  auusnon  mod6indigaum 
dixeratjfcd  etiam  quah  indignum  excluferat  >  nihilominus  eligi  a  matrc  po- 
wnSk  9  &  eum  maler  aut  orm  caeteris  coociirrere»aat  iliis  ctiam  pnefefti  vo- 
luifTet*   Quidni  crgo  admittetur  ctiam  nullafadaek^one^ Aut  cur  ci  no- 
ccbit  vno  cafu  indignitas  vel  excIuiiOiqus  alio  cafu  non  noccrciC  ?  Hoc  vcro 
cft  in  quo  totiusqujeftioniscardo  vcr(abatur.Diccbam,cuidentcr  diucrfam 
cffc  horum  cafuum  rationcnr.Ncc  quod  tclhtor  ncpotcm  hunc  quamuis  in- 
di^nuiu  C^c  cxclufum,cligi  tamcn  a  idia  &  nonuiian  pcrmuiikt>  coarcoucns 
cflc  vtpertmlc  volucri^jild  admitti  etiam  noo  nomiiiatu.Ca(tis  cmmlUeno 
minationis  ^  filiafa^  iijMonitinnecefTarium  aoicccdcns  praKedefltcni 
atiquamintermatrcm&  nmm  reconcili.ationcm,ac  placatamifiliopa- 
catamquc  matris  offcnfam ,  ciim  noncfTct  vcriflmilc  tuturum  vnquamvt 
lilium  nuncmaterad  fidtficommifrura  iiitiitare  vcllct,  quin  priiiseiomncs 
prajtcriti  tcmporis  otfenfas  remififlcr.Quod  prorlus  dillimilc  eft  in  cafu  c6- 
r    trario,quo  defunda  Cit  materinulla  nominationc  fada.Prudeos  autc  confiiiu 
tefiantis  aui  animtfHuertcbatur»qui  cj^mmn  alia  de  caufii  olfeofus  eflet  oepo 
tt,quaqn6<l  is  miniis  pid  nMtr^|Mlli^S>^c,eique  muitasqucrclac  caufas  pnt. 
bniilc  cliceretur,capac6  eum  maftre  volucrat,  vt  a  matrc  nibilom  inus  cligi 
poflctjNcfi  omnc  ci  ad  fuccedendia  in  bonis  auitisviamprarcludcrct  ,hoc 
jpfo  rcuocarc  illum  viJcrctur  ab  iis  prarftandis  ofhciis  quibus  mntris  crga 
fevoluntatempromercri acprouocarcpolVct, Htcontra, Vtlpetuiura:  no- 
minatioiiia  &  elc^iioius  quam  in  perfbnam  fu^  a  matre  coofeiri  poA 
fc  fdret,  tantb  m  ag  i  s  cmteretur  benc  macri  dc  i^^itrc  $  vetere/que  •tfcofis 
^  oouisdelerebenciiciisivtnbi  reditumadauibooaiquan-erct,  aquibusalio* 
;^ 'quincxcIurumfevidcret.1>}ecenia^pannimmomcntum  eft  in  liberorum 
volflntatibus  crga  parentes  conciliandis,fi  crcdantliberi  fc  fibiobfequio  pa- 
rarc  poflc  fpcm  aiiquam  fucccfllonis  /.  mc  ei  17.    penult.  D.de  adopt.l.  Ji 
^H4mdQy^4'^'C'de  ino^c,  ufinm.   Itaqucnontamnepotis  huiusquamfiiix 
^mmodofr  comempladone- videbatfi^  tcibtof  io  eam  veoiflcvolonts^ 
ttlj|wtefim,nepotem  quem  iam  cxcluferat^  iMimioari  tameo  \  matrcpite«^: : 
'^^^^WsiN^'"     fidcicommifium  admltia,iia  matrc  nominatus  inuc- 
^    nirctur.  &mDpIp  cius  quod  nosdifputauimus  w  £rr0r.i.Z>rrtf^.26.Siquis 
abhcrcdcinftit^fideicomaiiflum  rcliquerit  fub  cacondicionequarvul- 
go  folct  adiici,  fi  hercs  grauatus  finc  libcris  dcccdcrct,Iibcros  in  condicio- 
ncpofitos  ciTcnon  tam  vtipiisjquam  vtipforumpatri  fauerctur,Nc^ycct 
jNtiperftifes  relinqucnsliberos  fiaticommifium  vIIiln^.ciclMret  quoMid*; 
^ui  dcbuifTct IflttuftftnSk^t nA,f  '»sum fikWfA* Ugat»  1. Imtmuter 6,C.d^ 
ltttfiu,X^/u£>fiit.  Nam  &  in  pro0[^ta||^^^^  cft,vtqueil| ., 

relitcxiuisliberis  poiTit  1  li^ffSftlirnHiTini  m  &  ingr^^T 
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vthacfpc  allcflus  illc  nicliusdc  matrc  mcreatur,  fiatquc  tantqdignior 
&c  gratior.  Qucmadmodum  i  contrario  non  lcuis  ^>crna  cll  matriS)/! oua  dc 
caiifa  v  t  puia  ob  fccundas  nuptias  clcCtio  quam  intcr  liberos  alioquin  habe- 
rct  ci  aufferatur  Op.i.Kbuell.i.eie  rttn  eh^.ji^  »nd.  nub.nutlio  .'Poii  h  cum  mater 
quac  potcrat  hanc  quamuis  indignum  &:  cxclurum  cligere ,  ac  nominaie  de- 
ccflicnulla  fada  nominationc,  nullus  vtjqucmairisfauor  fupcreftpropter 
que  dici  debcat  hunc  qui  potcrat  cligs  admictendu*cire  ad  Hdciconunifluni 
cunicxtcris  aut prx cjtterisjfcd  redundaret  totu  illud  in  fauorem  til)j,qui 
tamcn  ciitn  non  modo  indignus  dictus  lit  a  teftatore,fcd  etiam  a  bonis  om- 
nibascxclufus,odio  tantiim,r.onctiamfauorc  aliquo  dignus  vidcri  poicfl. 
Dcniquc  cQin  icftator  hunc  nepotcm  fcmcl  cxcliiium  non  rcuocalTct  ad  fua 
bona  per  viam  ftdcjcomiiri  nili  in  eii  cxpreffiin  caium  quo  h  matre  fua  no- 
niinaretur,  Omnino  confcqncns  cr3t,vt  nulla  pcr  matrcm  fa(5ta  nomjnatio-' 
nc  fi  qu.vierjitur  an  nihilominus  adn)itci  neposdcbcret,noHexcommunis 
iuris  regulis  dcfiniri  ea  rcs  dcbcrci qu^  fi  noftcjs  crcdimus admittuc  gencra- 
litcr  &  mdiftinSc  ad  fidcicommjllum  omnes  qui  cligi  potucrunt,fcd  cx  a- 
liaciuflicm  leiUiucnti  claufula,pcr  quam  lucipfc  nepos  cxclufus  mucnic- 
batur. Vndc  ficbac  vt  no  polTct  hic  cafus  dici  omj<Tus,<.]uc  tellator  r;6  apertc 
cxprcfliflct.Atquchnrc  mihiomniii  fortiffima  ratio  cire  vidcbatur ,  cum  il- 
li  qui  nepotis  causd  tuebantur,non  alio  iuris  colore  niccrcntui,quam  quod 
calusqui  cucncrat  nullius  fa<fba:  nominacionis ,  omillus  vidcrctur,  &  idco  cr 
iuriscomunis  difpofitioBC,  vt  Ioqucbantur,icguIandus^'num  illud  fcntcn- 
lia:  nofirx  valdc  obflare  videbatur,quod  obiici  potcrat  ex  d.l.t  um  quidau.^^ 
cafu  quopo^ffit  cciam  indignus  eligi  ac  prxfcrri,li  ncmo  cledus  litadmittcn 
dosomnesad  pctitionem  hdeiconimifli  eo.im  indignos.Scd  pia:ccr  jd  quod 
iam  refpondimus.loqui  Vlpianum  co  loco  de  imligno  tantum  non  ctiam  dc 
cxcIufo,illud  pr.Ttciea obleruandum  cft,indignoi eoselTc  accipicndos  qui 
hcrcdem  eligcrc  iuflum  ofTenderjnt,non  cos  qui  tcflatoiem.  Nam  quiter 
flatorcm  jpluin  oficndcrunt  ,.numquam  ad  lcgati  conimunioncm  cum 
carteris  admittuncur,  ncc  fl  vcrbis  gcncralibus  quibus  teftator  vfuseft,con- 
<  tineantur ,  nifl  aliquid  fitcx  quoapparcat  vcl  fecutam  rcconciliationcni, 
vel  tcl\atorem  ad  eos  quoquc  voluntatcm  fuam  cxtcndifTc  d.  l.  Untus  88. 
Lucius  Titius  D^made  le^.  1 .  iundb./.fww p^ter  77.  ^.ro^^o  ecd.  In  prepofito  aUT- 
tcmncposdcquotra(5labamus  non  tantum  matrcm,fcd  ctiam  aui  moffcn- 
derat  duda  vxore  inuito  co  a  quo  tamcn  ingcntia  plcraque  bencficia  &  in- 
lercartcra  infigniscuiufdam  ac  prxcipux  dignitatis  gratuitam  rcfignatio-p 
ncm  accepilTct.Quarc  nec  in  eorum  numcro  poni  dcbuilTet,quos  matri  lice- 
bat  cligerc,nifi  vis  vctborum  quibus  tcflacor  cledtioneni  filix  dcdcrat,  fcn- 
tcntia hanc  extorqucrct.ciun  ta  apcrta circnt  vcrba,vt  nullus  inicrprctatio- 
ni  locus  rclinqucrctur.  Sed  non  inde  confcquens  ficbat  1  vt  cxtra  cafum  no- 
miiiAionisdcbcrctadmitti  cum  cactcrisad  petiiioncm  fidcicommiffi,  quod 
nulli  rclidlum,omnibusiamen  dcbitum  quidcm  cratfcd  cx  bencficio&m- 
tcrpretatione lcgis,ac  proindc  nonaliisquam  quosiusdignosintcrprcta- 
rctur,qui  cum  ca;tcris  admitti  debcrent :  In  quo  numcro  hic  cfTc  non  poie- 
lat  qui  teflatorcm  ofFcndiflet,adcdquc  exdnlus  ob  cam  caufam  ab  omnibus 
tcftatoris  bonis  fuifTct.Planc  fi  matrem  folam  offcndifTc  diccrctur ,  non  du- 
bitarem  quin  admitti  pofTct  cum  ca:teris  qui  non  offcndiflcnt ,  fiuc  offcnfa. 
iciUmcnumi  pixccfiiircCjfiue  fubfccuc^fuiir^t,  Sed  hoc  icadcaium  fi  non  ii 
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dignitati  iunda  cflfet  ex:Iufio  quj  in  cafa  noftro  iufta  rcpcriebatui-,iilcoc|uc 
nullidiibitaJicaufam  relincjucbat,c]uominus  niancrc  dcbcrctcxdufus  in  c- 
ucntum  nulliusfccuta:  nominationis.Excluro  itacujc  ncpote  ,  &:  acTminjsad 
(%deicommiirum  proncpotibuscx  neptibuspiacJcrundtis ,  quafllio  illafola 
fupcrcrat,  An  cun)  iis  proncpotibusadmiiti  dcbercnt  ctiani  proncpotescx 
nepotc  cxclufo.  Admittendos  cnim  iudex  pronunciauciat,  eiiamli  paii  cm 
quoque  ipfum  admifilTet,  Dcfcndcbam  non  dcbuilFe  lilos  admitti  fed  pro- 
nepotcscx  neptibusfolos ,  quia  quce'r.itiotacicbat  vt  pctuillent  illi  admiiti 
ctiatn  cum  ncpote  li  cxdufus  js  non  fuiflcc,  ncmpe  quod  mairum  fuarum 
pcr(t>na  gradumquc  rcpra»fcntarcnt,atquc  ita  in  codcgradu  quo  nepos  ipfe 
conflituti  vidcrcntur,eadcm  faccrct  vt  iltis  ex  ncpotc  proncpotibus  prarfcr- 
ri  dcbercnt,tanquam  qui  beneficio  rcprarfentationis  proximiorcs  h.iocrcn- 
cur  quos  iiuura  pari  gradu  produxiiret,  ncc  cnini  potcrat  (imiiiter  dici,pro- 
ncpotes  ex  nepotc  gradum  rcpraefcntarc  patris  fui,qui  cuniadhuc  fupcrftcs 
elTetgradum  fuum  nijplcbat,ncc  vacarc  paticbatur,  tamedl  exclufus  proba- 
retur:qu(iniam  non  ficut  permortcm  Jta  &:pcr  cxcluficnem  gradus  vacat, 
ol>flatque  proculdubio  fiiius  cxhercdatus  libcris  fuis  quominus  ad  fuccef- 
fioncm  aui  fiuc  patcrni  (iuc  inatcrni  vcnircponint ,  quamuis  niortuusnon 
obfb irety./i  7«rr  fi io6.  n ^rinc.D  .de  irifusl.rupt.l.flrjpto  j.D.ynJ.libe.ncc  quod 
dici  folct  cxhcredatos  pro  raortuis  iTabcndoseircad  hunc  ca/u  pcvtmct  vt  a- 
lio  loco  cxplicatiimus,f.Y  l.^.f  .fi patn hj pgttflate D.de iot/ii^ng.cum  emajui.liber. 
c/V/j.  Ettamen  potucranc  ctiam  proncpotcs  ifti  a  fihacligi  fi  ca  voluifler, 
cjuia  crant  ex  numero  eorum  inquos  clcvfiionisfaculcatcm  c.idcre  polle  tc- 
liator  volucrat ,  ncquc  taiuum  foli  aut  cum  auunculjspotcrant  eligi,fed  ct- 
iam  cum  fuo  patrc,  cum  quo  tamen  admitti  cos  multb  improbabilius  crat» 
non  foliimqubd  fipaterexclufus  non  cflct ,  potior  ciuscaufa  cffc  dcbcrct, 
quim  libcrorum  tanquam  vno  gradu  rcmotiorum ,  fcd  ctiam  quod  inaudi- 
tum  fit  vt  patcr  cum  libcris  conturratquotics  vocati  funt  omncsfub  nomi- 
ne  collcftiuo  ad  fucccffionem  eiuscuiusdjfpart<cordinata  fucrit  charitas  & 
adfcflio,  qual?s  efl  afccndcntis  crga  dcfccndcntes.  Nam  &  hoc  cafu  placc- 
ret  abfurdi  huius  vitandi  gratia  coniun(5iam  refolui  in  difiundam,  vt  noftri- 
notnnt  jdl.GMlus  !().$.  (juid.im  recie  D.(/e  Itber.cr  poflhum.   Ex  quo  apparec 
quod  diximus  cire  vcriffimum,  Non  oranes  qui  polucrunt  cligi  &  nomina- 
rijftatim  dcbcrc  admitti  ccflante  nommationc.    Nequc  cnim  dubitatJO- 
ncm  res habebat ,  quin  potuifliet filia etram  viuo  patre  cligcre  nepotcs  cx  fi- 
liopcrindcac  ncpotcs  exprsemortuis  filiabus/uperftitcs,  quamuis  cflcntV" 
no  gradu  remotiorcs,&  tamen  admitti  cos  fimul  cum  patrc  abfurdum  crat, 
ni(iha<5kenus  faltem  vt  ad  vnicam  portioncm-cumpatreadmittcienturvr 
\nUt4metf)amif>^tu!!V,.  $.2^0"  (itf.debon.pejl.conir.tab,  Non  cnim  idc6  liberi 
vocantur  ad  fideicommilTum  cum  patrc,  vt  partem  ei  facianc ,  ftd  potiUS' 
vt  ei  in  cafum  fubflituti  videantur,    quomodo  Papinianus  loquitur/jr 
l.fuli^tnus  i^.D.Ji fjuis  •mijf.ctiuf.tt^Amen.  Ciim  ctiamfi  cx  propria  pcrfiona 
filius  viuo  patreaJmitterctnctamcn  fideicoinmifh  commoduni  non  /i« 
bi ,  fed  patri  acquirerct  r  jnfpeftaiucis  veteris  ratione  yul^.  /.f/*r/7y.  V, 
de  acnutrtnd.hertdii.  Nifi  fadcicommifiljm  in  id  tempus  collatum  efler, 
quo  nlius  clfet  fui  iuris  l.{ihof4mtltas ^i.  l.  duos  mattr  70.  /.  mAttr  fiito  95.  de 
condtc^  demoriflr.l,  mulier  it.y(rf.brafid.\s.D.  adSc.T rtbell.  Lqt*idamcHn$  fi^ 
UmifMuliAs  ^C.D.de  hered.in^tt.  Deaiq^uc  qui  gaticmlibcrisconrungicom* 
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ncs  coru  pcrfbnas  ficquafi  vnica  pcrfonam  intuctur/.  W/.  C.deimpub.fir  idiii 
ftibjli.c^ux  lcx  111  hanc  urntcntiam  omniu  accomodatidima  cft,  qnandoquidc 
loquitur  dc  Iibcris  cu,patre  fuo  pcr  inftitutioncm  ctiam  ab  cxtranco  facbira 
vocacis,  Qui  cafus  lon^c  minorcm  habct  dubitationcm  quam  fi  vt  in  nro— ' 
poiito  aliquis  cx  afccnucntibus  HliiMn  fuum  cum  fufccptis  cx  co  ncpotibus^ 
aut  ncpotcmcum  fupcrftitibus  cx  copronepotibus^vocaflfet  d.§.ijuidjmre~.- 
He  d.l.omniA  mUms  f.citm  it4  f.inifidcicommtjfo  Dt  lcgAt.i.l.peto  6<).  §.frdtre  eod. 
MuJto  autc  magis  idc  obrcruari  dcbct  cum  parcntcs  &  libcri  vocantur  folius 
lcgis  bcncficio  iuriftjuc  inccrprctationc.  Solos  igir.ircx  pratmortuis  ncw 
ptibus  proncpotcs  hdcicomminumpctcrcpolTcvidcbatur,^».'  quidcm  noQ^, 
in  capLta,quomodo  pronunciatum  crat,fcd  in  ftirpcs  cum  non  iufi  rcprarfcn 
tationis  iurc  pr^fcrrcntur.  Scd  fict  hoc  apcrtius  cx  iis  quae  fcqucnti  Decadc"' 
diduri  funius ,  Dc  rcprarfcntationis  iiirc  in  fidcicommifTis induccndo. 
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Dc  fe>iienti.i(^  leUione  .§.cUm  <jHidAmi^.(^  l.clm  pAter  ' 
-j-j.^.roopx^.Delcoaui, 

Viftdifpiitauimus  fupcriorc  Dccade  aduerfus  pra- 
gmaticos&intcrprctcs  noftrosdc  fidcicomi  flopcr 
clcdioncm  rc]iclo,vix  bcnc  potcrunt  intcIIigi,finon 
fubiiciamuscoicfturamnoftram  delcdtioncac  fen- 
tcntia  l.\citm  (jMidnm  14.  dt  le^Mf.  z.  quat  totius  trada- 
tionis  huiusprxcipuam  partcm  con  tinct.  Vcrcor  c-  *. 
nim  nc  locus  fit  partim  cxfcriptohs  vicio  corruptus, 
parti m  a  Triboniano  ctiam  dcprauarus ,  qui  fcntcn- 
tiam  Marcclii  aliter  intcrprctatus  fit,quam  aut  ab  ipfoMarccllo  cxprcffa  fuc- 
rit.aut  per  Scfuol.im  acccpta.VIpianus,cUi  ca  Icxtribuitur,initio  rcfcrtMar- 
ccJiuniputxfl^c,  cumquidam  ii4  fidcicomiuiirum  rcLquiflct,^'-^*  reJfttuMs 

liher" 
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ertU  meis  (jHtbuj  vlu  pofle  hci  cdem  ctiam  intiignum  prapfcrre :  Ncrr.pe 
proptcr  hbeiumarbitrium  eidatunicligeiidfqnemvelic  pcr  verba  illa<7/a- 
bhS  vctes  qoc  \^i{Cimam  9c  latifliaMm  habeot  iignificatioiiem.Tum  fub»- 
cit»  *At fi  iu  his  ff  ioa  (!i^n«s  fiaMaris^  fetere  ptjffe  4#>  f  <  t  ijui  mn  c^hidc}  int  Hoc  ve- 
ro  primu  cft,quo:l  cgo  non  pofTum  intel!igerc;naainj  cuidcntcr  MarccIIus 
auc  Vlpianiis.cx  Maiccllo  id  agat,vtdiftci  cntia  conftiiuatintcr  hasele<fi::o- 
nis  daiula:  formulas  qmhtts  volcs  &  7/  0^  dienos pht*neri},Q\rcz  priorc  vcio  for- 
niulam  mhil  ahud  dixerit,  nifj  quoJ  poted  hcrcseuam  indigiiuaj  prgferre, 
omuino  confcquens  cl)  vt  circa  poiteriorem  fol^tibRiiiio^idc iUo  crada - 
oerit  lurcc.quis  fideicommitrut»  petere  ab  herede  poiCt » fed  it  illo  poti^j^ 
quem  pofllc  heres  pne£nrre.Sic  enim  apcrca  &  congrua  erit  antithe/is  li  di- 
camuseain  lcgis  fcnrentinm  cfle  vt  porfcriorc  cafu  poflfit  hercs  nonalios 
pr^fcrre  quam  quj  no  oftcnJcrint.Ciim  tamc  priorc  cafu  pofflcctia  indignos 
prffcrre,  quo  indignoru  nomine  nonaljj  dignius  llgnificanturi  quim  c]iii 
oHenderunt:Itaqueputo  abundare  vcrbum ^f/tYr  ,  coqucrublatoiegcndum 
liinpUcUcr/>j//^4(iVf«f*fiibaudiendo{ciUcet  vetbtim  ^rajmt  rcpetendtm*^ 
claufylapraECcdente^Qapd  non  intelligcns  malus  intcrpres,ci\m  rcntentiun 
vtaedibile  cfl  maacam  &  itnperfe^m  ^epucarcc,  add^deioo  verbum 
illud pettre-^\(\  foric  probabilius  quis  putcr,vrpro /'P/frr reponamus pr^ftr^ 
rf.Nam  ncc  tanca  )ntcr  has  di£^ioncs  diuerntas  eft,vc  non  facilc  potucrit 
nicndum irrepcre  vicio^infcitia  cxicriploris.  Altcrirtrurnfanc  omnim<>- 
do  probftttdum  eiTe  ex  eo  intef  ligtmos  <^uod  toto  illo  1  egis  imtlo  tradac  lu^ 
rtconiuttus  dc  eligendi  nondcpctendiiurc:Nonobidfolilmqu6dquan- 
diueligedi  ius  durac,  petcndi  iosnulli  cfipetit  vt  difcrtdPapinianusfcrjbit/» 
i.ynmn  cxpii-iH^  6y,$jego  eo^l  tit.  Sed  ctia  qu Ja  cafuin  illrm  conrrarium  quo 
eleftio  nuilafada  fit,  tradare  incipit  Iiircconfultus  in  vcrf.  fcq.iis  vcrbis  /- 
dem  jii  ft  nemir.em  elti>it  omnts  ^i  titionem  fidet(ommi[ii  admitt:^  qiur  apertuiu 
cft  c6  percinerc  vt (ciamus  ifon  quis  ad  Bdeicomtriillun)  el igi  j^ed  quis  ccf- 
fjinte  cledione  ad  fideicommiiTtmi  admitti  ^of)|i^e  quo  tanien  priorqn^m 
dicere  pergamustnionendum  eft,MarccIli  fcncentiam  illam  qux  habct  por* 
fc  indignum  quoquc  pKcferri  ab  hcrcdc grauato fub  hac  verborum  foniiula 
B^>^orcfiitt.is hberiistneif  rj'  ih:i <  rolei  non  dc  illo  accipi  dcbcre  qui  ob  hoc  Ciz 
indignusquodteftatorcni  ipium  otft  nderit  f  nec  cnim  dc  talihus  inJignis 
|[en/iife  vnquam  vidctur  teft-Uor, licct  vcrborum gcncraiicas  patjatur  niii  (c- 
OBta  piobctur recondliatfo  iam  ipf(»temporc  teibmcnti  /.  Lnenis  SS,  §,  Lh. 
tiysTittns DMi4mfJ.)Ce6  de  illo  qui  o^ndcrit  hercdcm.  Nam  nec  tcAato» 
ristfed hcredis gratialiuiurmodi clanfuilk^nt  f6\ct1di»iifMttr^y.$,rtigo  nd.L 
feruos  20.  D.  de  in.imnn.fcjf.tw.  Ncc  qiiiciMMm  lacit  hcrcscoiUra  volnntatcm, 
cum  indignuin  pra:fcrt,  fiiibcrum  eiigcndi  arbitriiun  habcat  ^  ttii.itorc, 
quomodo  habcc  cdm  ct ftator  ica icripiic  qtiiigu  yoies»  At  cu;n  ita  ln  ^uos  di~ 
ytospttmerii  non  alitcr  vidctur  iatisiacec^^/uncanintiki»  ii  pra:ferac  cos 
qainonoffenderont.  Videtnr  enim  hocaSicoiiilpiffiaeielediotanquam 
virobono>non  vc  libcrum  cligcndi  quem  venec,arbitrium  habercr,  Viraa- 
cem  bonus  non  arhicrabicur  dignum  cfie  illum  >  qui  hcrcdcm  oftcnde^l^^^^i 
proindc  ficrct  contra  volnntatem,  fiindicniis  cligcrctur ,  cx  cdque  iniuna 
cxtcris  infcrrctur  qui  dignj  eflcntcum  non  njfi  dignis  hdcicornniiiuim  pr:r- 
ftari  teftator  volucrir.  Quid  crgo  ii  quidam  fint,  qiii  non  iolum  liercdcm 
aono&tidcriACtied  de^^ctiw^lpooicraertntjir^     negauecit  qiiin: 
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iftiiiac  dignioresms^ tamenidci)  cogccar  heres  iprospneferie'.  quia  fufficit-f <^ 
vt  non  pr^Fcrat  tn<iignaai»qaafi(iignus  fitquifquis  non  probatof  indignusiii^ 

d.l./etuos  i^l.t^JlMftemo  '!,i.in  princip.  D.de  mA'mm.te(i4m.  Ncm  enim  iutlum  ' 
rclinqitcndihUquoshcresdignos  piuauerit  ,  mcluditiunum  rciinqucndi 
dignioribus,  fcd  vidccur  libcrtis  omnibus  ctiaii  non  arqualitcr  pionicruc-^ 
iint>rclicluni  tamcn  arqualitcr  Hdcicommiirum  d*  /.  ctan  fdter  $.  xj^o. 
tikai  tanen  refeit  an tcftator ita (crip fcrit his  quos  digtts  fuidmismin dd^, 
Ctm  ejuiiivHtZn  ithKsSP  ^***"**  dtfiri\tus  Ubcris  tu/Sjyt  qiiif^Jete  mernerit  quor 
modo  in  d.f^^f,  Hoc  enim  pofteriore  cafu  etfi  celiante  matris  eledione. 
perindcadmirtuntur  ornncs  qui  non  offcnderuntifolique  jlli  non  admittnri  - 
tur  qui  off^iiJcrunt,  non  aliostamcn  cligcre  ac  prtefcrrc  matcrpoctll  quam  , 
quirolipromcruerint>iiavt  liquofda  elegcricexiisquoquc  qui  promcrue 
runt.nonaHterfutan^tttiliipotloresqaamiifoli  promeru^int.  An  quia 
teftnfcir exprcff^  liabuerit  refpeAum  ad  merita? vt  Bartolus  fentit  mdd.$jt9g9i- 
Minimc  Nam  &  cum  teftatorpiomerendi  verbo  vfus  eft>nonimpedit  ca  res 
Ouominus  cciam  illi  qui  non  promeruerunt  admitiantur  cum ca:icris,fi  mo- 
do  non  otfenderiHt,  vc  Papinianus  ipfc  hiciwr  in  d,§,rogo    Atricanus  in  d.!, 
yfr«;v  rurfumque  idem  PapmiaiHis  ;/i  r/./.  rfi7u>«f  «/o  j  fcd  quia  tcltacor  non 
dedcracfilicarbicriunidandiomnibusliberisquiproaicruiircnt,  icdad;efta 
didione  rcftri&tuam«/8cdiftributiua  qttifqne  per  lianc  fotmolaiii  ^rout  ^nif.^ 
qtte  clc  te  {fromertterit.yt  apparerct  teflacorcra  ea  fiiifle  volantace  :vt  non  alij^- 
poftcnteiigiqokm  qui  promerui(fenc>iceniquc  vt  quifquis  promeruiiretclivi^ 
gineccffario  dcbcrct  n  qna  fieret  eleiflio,  infpcais  /ingulorum  mcritis» 
qjamuisnon  iufpccliin  fingulorum  perronisarqualitatemcritorum.  Id  c- 
nim  ell  u  uod  Papiu  lanus  fcnbit  in  d.$,rcf9  Evs  unfem  qtmmdter  ele^ertt  fore  po- 
tiares /ifdiprtm^^^tejiti^itnMiii.^sm  cum  liegari  nonpofllicquin  fupradt^  . 
£bj  iard^mf^StmSmxlSlix  arbitrium  diAribocndi  bona(uainterljberosificl(p^ 
xta  tamlMjKi  eos  qui  otfendident  przfcrre  poftet  iis  qui  non  oftendiflenor' 
vcl eosqinno offcdiilcnt  iis  qoi hocampliii$promcruj{rcnt,C6requcus  crac 
vtvel  ncmincm  cligcie  dtbcicL  fili.ifi  vclletomnes  quinon  olfendillencad 
fijyaftqimtiruni  admitti,VcI  vtdcberetcligcreeosquiprotncruilfent  &  fo- 
MH^»(|^ea1ioqai&ceretiisini«riam  contra  teftatorisvolunCateni» 
KTC^inerenl  SbusprxArmimmericos  quamuis  nec  demeritos » vel  ex  tmc<^. 
irii^lbu;  alicjuos  nc^ledis  cseteris  ,  qui  finou  xqud  tamen  quoquomoaP^ 
domcrujircnt:  ciim  fingulis    mcrentibus  datum  cffet  fideicommilfum 
proptcr  di(flioncm  iilam  d.ihibutiuarn  qtupfue  ,  ncc  nifi  mcrentibus 
propcer  diLtionc  rtftricijuam/im/,  in  cafiim  (alicct  eledionis.  NuHa  cniin 
fjcU  clcckionefatctur  Papinianus  datum  cileiideiQDmtnilfum  ornnibus,qui 
tion  offcoderunti  etiamii  nec  promerucrint.  Duplex  enim  fideicommiftanL ^  • 
fupradidtis  vcrbis  contineri  videtari  Alteruni  quod  liberis  omnibus  rdi^.  .jt 
fir,  Alrctum  quod  iisfolis  interquos  macerfideicotnmiifuiii  diftribuere  vo- 
Kicricproucquifque  dc  ca  mcrucrit:  vtrumquc  cnim  fit  ex  poteflate  verbi  " 
disir>bnjs quo  tcilator  vfus  proponchatur,  &l  cuiusca  v.s  clf  vt  dandi  nccef-  ' 
Iltatem  prxfuppc)nac>  folum  vcro  dtliribucn^i  libcrum  atbitrium  heredi 
relinquat,  lei.vtmm  "j^^^h.dlf^ifi J^uf*  r9i^i^^  fideic^nimitfam  co 
dcmiim  ca(tt  locam  habet  «ima^ptt^^  ^'^Ab 

Scdtftribotib  »  Pofterius  aucem  in  contrarittm  eiteotam  fecu^lh^BE» 
uoais :  Icaque  mitam  non  eft plurcs  ad  fidcicommiilum  admitct  vno  cafa 
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per(anac]uarfi4il|IICmiiu^^  cfl>E6squi  non 

ofFcndcnintclfgino!ipo(tc,quitamenccflantcmatri$  clcdlione  finiul  td- 
initcercnturcutn  iis  qui  foli  promeruiircnt.  Ita  enim  fit  vt  minils  kjrrs 
-beanc  qui  pro  fc  habcnt  eciam  roacris  voiuncatcm  .quiim  ii  non  habcrenc: 
Nempc  quia  cuiu  habeoc  etijama  macris  volunuti^ui  illi  qui  nec  oiFenderunCt 

^  fuit  vtnonaIiterpol!ecaiatereIigerec|uamprouc  de  ea j^HJine^ilietal^» 
'yf  -reiln&o  pofterioribBS  verbis  eligendi  arbicriojquod  prioribut  liiiis^  da- 
n  videbacur.  Cercumporrb  cft  potiorem  elTcimo  folam  fpedindanrielb- 
-torisvoluncateminecin/picicncium  quidhercs  vclic  ,nili  quatcnus  volun- 
U4  eius  cum  ceiiatoris  voluncace  con fentiac.  In  alio  auccm  cafu  quo  ccflac 

.  ^edio  adiiiin«iRiir  onuies  qgi  nop  otfeMemDC etiMBfi necpMnncrBerinCt 
^fuapfoieliabemf^liuitivrmc^iiK^  . 
t^f^9M  qnlfmietemermihC[^xM^^  omnimodo^^fideicommiijjnia 
adnciCifedexeatantilm  poflcriore^rte)  qur  dabac  filiz  eledionem  >  ncc 
tam  tJaiioncm  ipfam  fidcicommifri  qu^m  diftributionem  eius  folam  reftrin- 

^  git.Ea  namque  &  potillima  hgniticatio  eft  veibi  tltfiribuas  iiccc  dandi  q«o- 
qu^^vc dixii^ut^mplicitam  habeat  iigniHcacioncm,  in  neceiTariiim  ancece- 
^w^^  Bi^f^taiisptet  appar^a^ittabn  ventm  ^t^i^^^l^cc^dc 
4Maernispc^maticorMi&  imopecd  noftroru  opj^^es<pp|||i(| 
~    ^eifef  ropofitK^£illani  gcneralicer  &  indiftindle  admictlhdun»  quamBoilil . 
*•     pro  verilTima  pafHm  vtuntur , vt  ceflante  eledki one  fidcicommiiTum  pete- 
«epofllntij  omnesqui  eligi  ab  hercdc  potuiflicnt.    Naro  ficutiquandoque 
v|3tiils.patec  lus  ele^ioni^  >  vc  pofrit  heres  etiam  aliquqn  cx  remociori- 

.  J>ttf  cligere»quii«am^^        eledtio  fadit^cc  >tiec  prae^rri  proximio- 
ribno|fffriWfcieamS>c^  «/.  htrAtmn.^^fm^Aim^PuM  SC,  Trr- 

cnenit  aliqoando  vt  ftridior fitpotcftas  cligcidi:  Niniifum  qubtici  itt  1iii|C 
coiicepca verba  fidcicommiffi ,  vt  dubitari  non  poffit  quin  tcftator  volueric 
cfleiilam  ftridiorem.Sed&diueriltatis  huius  ratio  proficifci  etiam  poccft 
<x  diuccia^idicione  fidcicommiflbcum*  Fidciconunillui||^«oim  quodcx 
' ^pfistelUnMKi^^ibisiiidBiettur » tamJat^  p^tec  qn^m  ^atiem  vofba  ipfa 
ij^titbus  relidum  t^k^itc  yBi|BBBafei^ngicur,nifi  quatcnus  ve^b^nnii  pro- 
.  gciafigaificatio  aut  iofta  incerpretacio  fuadeseyideatur. A t  fide|»mmi|S|t||  . 
quod  intcrdu  fola  legis  poceftate  inducituriqualc  iilud  eft  quod  ex  alienatio- 
n^  cxtra  familiam  prohibicione  in  cafiim  contraucntionis;3ut  cx  iuflu  dao- 
"icmc^Cimiliahcres  volueriC)finuIl;^cIe&io/ccuta  ficiprudencesnoAriio 
iqiios  rc^picxeibidion^^ardemicgis  iotcrprccfauoncsj^^ 
♦oilie^M^  geoetalitacc  ^^j^fl^a^^^il^^^ 

tantor^^'%jajli|Bm  cum  or^incoiqiiemlex  'prxlaibic^fKcatufl|ij|9t  . 
pretailmiefruftrsi&immeritb  conquerantnr  illi  qui  fine  beneficio  lcgisiion 
aimittcrcntur ,  bt  quibus  lex  dac  ndcicomminum  j  quod  ccftacor  ipe  non 
dedic  Iicec  no^fdia j|c  caiija  dec  quiim  vt  coniccuct  acqi^  adiuuef^  voiunc^« 


•t 


tl 
•1l 


Digiti^ed  by  Google 


TQIrAMT.  FABRi  D  E  £RK01t 

■   .  :  ■      ^'-^-  I  'V 

ERROR   SECVNDVS.  :jsr. 

fmi^^sfMtMimt,  ' 

Ll  a  ctiam  &:  quiJcm  obferuationc  digna  difTerciia  cflfc  crr-^ 
ditur  intcr  has  Hdeicommiiroruni  formulas  tjtukhs  vtlesj  &c  bm 
I  quos  digms putdfterisi  aut  (^uod  hac  parte  tdem  elliU/^lr  ^ri^ 
I  tnerttemfiC{u6d  priorformulaonmcsadmittit  ad  pctitioiwiill^^ 

 fideicommiiii  ifatim  atque  mora  in  cligcndo  pcr  hercd^iwl'^ 

c(l  quafi  iam  pracfcnti  die  dato  fic^eicommilfo ,  vt  tlifcrtc  fcriptom 
eft  in  clitiA  le.e  chm  ijuieiiw.  Ex  qua  !cgc  intcrpretcs  noftri  onincs  itafcn-r 
ttunc.  PodciJor  vcioclaufula  dac  arbitriuinciquirogatusciltquo  tcnte 

Sre  fidcicomminum  prxftare  Vjelit »  etiamfi  de  fideioOAimiffiria  lib^M 
e.aeaturC  quod  fideicommirii'  genusomniSm  fnlotabillflSmitf^  efl9^ 
kliytu  viuus  noli  prxditerit  fideicommfi&m  cius  hcresftatim  id  pracfla- 
fecompcllatur</i(r/*<  le^eferuos  lo.  Dem.inuiniJS.tesldwent.  Cuius  clnierfita- 
.  tisfivcra  fit,illa  tortaflc  ratio  efl,qn6d  hcrcsftatimvcIlcpotcft,&  dccernc- 
,  rccai potius oficrat :  quos  vcro  diLjnosputet,non  tamfecil^,nectam  cito 
poceil  $;onrutuere  >  cum  ficri  pofht)  fjatquc  quotjdic',  vt  qui  hcri  dignu^  ^ 
maocfaltemnonindignusyhodieiacitltaliquid  proptcrquod  vtderi 
bcatindignus.  Itaqw^dctur  hxc  elauruUfiauc  cc  heiEtdiemaxim^terpiaTCf ^ 
n^tituvc habeat  di(\ribtief#iarbitHu>  &  prsferehdi  qoem  volct  ( idc  niq;^ 
'  obtinctciknitcftatorrciipfit vcr/f.OfcJ  ctia  vt  quandin  hcrcs  viuit^ij  o«* 
fnncs,qui  ad  fidcicomraiirum  inuitati  funt ,  in  officio  rctincantur ,  nc  indi-' 
goos  fcpr{bcanc»quodnon  alitcr  aucmcliusficri  potefl,qu^m  ii  pcipctuuiil 
aWtdi»qaihdhtviiiit,obfeQuiumpra;{l€t«nifiheresmaIitfideic<kniirH^  i^. 
.^^icntare  vt  roaiore  bencncio  ad  przftandum  ofifidurt  prouoccntot.*'jp 
quo  tamen  illud  mirum  vidcri  poteft,  qu6d  ratioharc  diueffitatisfupponll 
Vcrbum  vo/fi  nonhabcrctradum  tcmporis,&  tamen  habct  vtcotiflatrv/.iif^ 
f./fijuis dJitdl.filt)  6.  f.i.D.dd SC'Terryll.  \hi  dicitur  hoc  vcrbum  cxtcnfi*^'  ' 
ii]^je0e  >  &  Cj^  vcrba  extenfiiiarantpofre  admhti  pGenitentiamM 
tt|i^|liH^^  fblQiiiQi  tempos  refpiciont ,  oonpi 

ldiiifitilfrxrehs,nifiibirtequisrerpondea^  ful>tilit^  t  mco  iudicio 
quam  vcrc,  vt  in  renuccibus dicemus,muhi)fm  intcrcfTc  an  tale  verbinh  ^^ 
latum  fitilcgc.an  ab  hominecondicionisadfcribcnda:  gratia :  quafi  priore 
cafufacilc  poffitcarccipcrc  intcrpretationequam  lcxvult,&quam  proprii^ 
di(5^ionisfigniBcatiorequirit.Po(icriorcvcro  non  itemquia  condicionttirf  " 
yerbaexfolnistcftatoris  volunt^tn  vlcimis  vohintatibus  fum  imcrpf^. 
'>tnda/«i»fiiM6awi^ii9.  ^.dece^^erdmitff.Ttfh^  oliSHlll 
icribit  tjuibus  inles  ea  proculdobiomenieeftivacofic^Ms^fitprinu  voluBtiae' 
te,quia  ftltini  atquefemcl  heres  votuit.  »^,venm  dltofti  VoIuifle.Necquod 
pofrcanolicfaccrcpotcft  vtnonfempcTVcrum  fit  eum  femcl  volu^flfc»  Jp; 
que  Jta  condicionein  impietamfai(fe,qu7  poiro  vbi  fcmcl  cxtitit,  dcfiterCv- 

Sea  nuoquani  poibeft  >  ficut  .acc  illa  viiquani  cxjflcre  quzfeBMyefiDCSt»^' 
iCdlqiiiemagii  W  obtincBt  »aood  pon  ^weiiamn  fideic<^i|  wiijBiffii|H|^ 
fbfpoQiOilu >«^j»nec  cntm  ficidiftOm valcretvtpotequod  e^ct  collattfni^l 
l<1liffrwid|fRi#i  tol^^  fiuri  Qcquit  iSen^Ms^tt^fitle  le^^ 
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•l.Nccrurfum  iti  cumyolueris,  quac  vcrba  conftat  haberctraflumtemporii 
quandm  viuat isa  quoiideicoinminuni  rclidunifuit,ac  proindefacerecon- 
dicioncmi  tanquatn  dato  fidcicomniiilo  in  dicm  inccrtum  mortis  he- 
rcdis,».]Lii  dics  incci  tus  pio  condicionc  habctur/.  dtesimertus  75.  dc  ccudtc. 
dcimnsly.L lidccommiffM  u.  ^.boc  4iitcmleiatHindelcg.^Ael'\n  hunc  moduni 
<j;^i^/<jvj/r;,&qi]ideinpo(l  datumpurclibertis  omnibus  fideicommiilum 
pcr  ilia  vcrba l\n^o reilituus libertis wif/.squac claufuia prarccdcsFaciC,vt  iila  fub 
lcauens  ^HthHs  voles  non  adco  condicionnlc  tidcicommiilum  reddac ,  atque 
fi  lcriptum  cffct  cut  ex libertis  mtis  dare  yoles ,  fed  hn5lenus  duntaxat  nc  <juif- 
quatn  cx  hbcrcis  ponic  fc  fidcicommiirarium  dicerc  antc  dcciaratani  ab  herc 
de  voluntaiem,aucmoram  in  ca dcdaranda concra(5tam .- ciim  tamcn  fupe- 
riorcproxiino  cafu,id  cft  cilm  ira  fcriptil  fuic  cni exlibettts  meis  yoles ,  maneat 
condicionaic  fideicommilUim  in  id  vfque  cempus,quo  eledio  aiiqua  fecuta^ 
iit,cciamfi  mora in  cligcndo  pcr  longum  ccmpus  concra(fla proponatur.  Eft 
enitn  huiufmodi  fideicomminuin  ab  initio  condicionaIc,ica  vcxiuila  cx pac- 
cc  verborum  ponfic  videri  purum ,  ncc  proinde  quicquam  eft  9  cx  quo  (uam 
iiJtcncionem  cotirmare  poffnn  fideicommiiTarij  ance  fa(fla  elc<5lionem,  quia 
qu.mdiu  clcJlio  fa<fta  non  ell  tandiu  veruni  cfl  nec  cxcitifle  condicioncm  fi- 
cieicommjill  qujc  potelladhuc  dcficcrcncminc  in  poflerum  clc(flo,  necdc- 
feciifcqug  uimiru  potcit  adhuc  exiflere  ll  modo  heres  grauatus>aliqucm  vc 
lit  cligcrc  m  die  vfquc  mortis./.vw«fx/*<;«i//4  6j.inf>rin*(ir  $-l'<sr  $.rogodeler, 
2.Deniquc  etnverumcftiaminde  ab  inicio  alicuiexlibertis  reli(5^um  efle 
iideicommirrum,tamcn  quis  ilic  Ut  ncfcitur,  Auc  vt  melius  dicam  ,Sat  fcicur 
iicminc  clVe  cui  rciidum  iit  adco  vt  non  tatiim  probatio  hoc  cafu  deficiac  vt 
in  l.dtto  fiint  Tiiij  50. D.  de  lefl.tu.kd  etia  ius,  quia  nuilii  ius  copeccrc  potefl  cr 
fidcicomiifo  condicionalijfiuc  exprcira  condicio  fit  fiue  tacita,quoufque  c6- 
dicio  cxtiicrit  /.  //  cui  42.  D.  de  oblii'.(^AcI:tf).Ui,Dec9nd.Ky^  deniou.ln  fummt 
fidcicommiffum  ita rcli^um,  Rogorcjlituashhertismetsqutbus  W«,non  ti con 
dicionc  quam  mora fufpenditur ,  quia  etiamfi  voluntatcfuam  heres non de- 
claret,atquc  ita fic  &: mancac  inutihs adic(flio  ilia quibus volis fuperfunt  tam6 
prioraili'a  vcrba  Rogo refiituas libdris meis  quar  quoniadifpofitiua  funt,  &  bo- 
jium  pcr  l"c  fcnfum  habcnr,  &  fidcicominifTo  coucniunt,  vtique  fidcicomif- 
fum  contincnt,  &:  quide  puru,ex  quo  proinde  nihii  abfurdi  eic  nafci  pciitio- 
liein  fideicommiffi  ftatim  atquc  mora  indcclaranda  voluntatc  contra(Sla  cfl:. 
Ac  quod  ica relinquitur, cui ex libertirmeis  voles adco  implicitam  habec  taci- 
tam  cle(5lionis  faciend^condicioncm,vt  ea  fublata  nihil  fupcrfit  quod  pcr  fc 
poffit  couflicHere  aliquod  fideicomiirum,  multo  minus  quod  purum.  Quiiu 
vcro  inccrfitan  c6dicionc,an  morafidcicomillum  fufpcndaturcoftac  facisex 
l.beresmeuj  j^.in princJ.^juibus diebus  ^6.§ .fjuid.wi  Titto  Decoudic.O'  deimn.Lex 
his  yerbis  5.  C.  ^iund.  dies  lcgat.  yelfideic.  ced.  &  aliis  quimplurimis  locis.Pro- 
indc  fideicomiirum  omnimodo  condicionale  eltc  hoc  cafu  neceirc  eft,<iuip- 
pc  quod  li  condicionalc  no  cifcc,nullii  cflcc.Ncc  pugnac  quod  fcriptu  vi  dctur 
tn  dd.ytrum  y.jJ.i.Df  rpf».r/><&.diflribucndi  quidc  libcrum  arbitriil  in  hac  fpccie 
heredi  conceirumelfe^fcd  dandi  ncccfficatc  prarccderc.  IIIo  namquc  loco 
rclidlum  cracfidcicommiffum  vni  excohcredibuscui  grauacusheres  veilcct 
acproinde  qu^uisnulla  elc(flio  fequcreiur,non  co  miniistamc  verucratda- 
ififiiHrc  fideicomifsu  pur^  fi  no  omnib.cohcrcdib.faltc  vni  cx  cis.Qiiod  no 
ita  clfcc  [\  tcftacor  fimpliciter  fcripfiflcc  ctn  ex  coWredibus  Wf  j.Qiiauisilio  eti4 


7«     ANT.  FABRI  DE  ERROR.  PRAGMAT. 

cafuverujnnt  nemineelc6lopo(rc  omncs  Edcicomminumpetere  dA.ymtm 
6j,f,roge'de  leg.i.non  cani^uam  omnibus  dacum  fub  ea  condjcione  contraria 
quar  nullibi  cxprelTa  inucnitur,  H  nemo  eligcrctur  ,  fcd  cjuia  licet  vni  tan*- 
tommodo  dacum  fir,  &  quidcm  non  pure  fcd  fub  conUicione  in  cafum  ,ele~ 
^ionis,  non  debuit  tamcneneinheredis  poteflate  vt  nemineni  eligendo 
Jiberarctfeaboncre  fideicommilTi :  quodvtique  eucnire  necenc  eOct  ni(i 
periuftamlegisinterpretation6  ea  Hdeicommidi  prxdandi  ratio  induce- 
recur :  idcmc^ue  euenit)  cdm  tenacor  vni  exprcrrim  fideicommifTum  dedic 
cu.ilIaadiedionerM4  Wfi.  Etfi  cnim  hiccafus  in  eo  dj£fcrraruperiore  quod 
vniex  cohcrcdibus  dandi  neccflitas  ab  ipfo  tedatore  proHcikitur  noni 
legc,  perinde  tamcn^  incerca  cft  perfona  cius  cui  cedator  fideic^mifTum  dedit 
acfifimplicitcrfcriptumefTet  f«  ?xco/;rrf</tf?«j  yoles  nulla  eledione  fccuta» 
cilm  quis  vnus  illc  nt,penitus  ignoretur,Ncc  co  minUs  futnrum  fit  vt  fidei- 
comminum  omnino  intercidat ,  ni(i  per  lcgis  potclhcem  voluntas  teflaco- 
ris  adiuuetur >  obligato  hcrcdis  herede  vt  ob  nullam  ele^ioRcm  fa(^a  pra*« 
ftec omnibus fideicdmilTum  quod  no  nifi  vni fuerat  datum.  Vtroque  igittir 
cafu  Ci  nulla  cle^ioiada  (It^dandi  necerntasincumbit,  fed  vno  cnfu  in:uii» 
^aperteflatorem  dandi  omnimodo&purcj  quamuis  non  prorfus  fta^imt 
vni,pcrlegcm  ver&dandiomnibusfi  ncfciatuc^isvnusille  (it ,  ne  alioqui 
quoddatumen:  vniprarfleturnuUi:  Alioautem  cafu  iniun(5ia  zqud  perte- 
lcatorcm  dandi  vni  quidemfed  nonomnimodo,  ncc  pure-,acfuD  illa  con- 
dicionc  fiis  eiigetur  : .  Per  legem  verodaudi  omnibus  Ci  nemo  cliga* 
tur..Priorecafu  necenitasdandi  iteflatore  iniunda  pr{eceditarbitriumdfii!i- 
l^ribuendi.quod  idcm  teftator  conccfHt.  Pofteriore  vcr6  ncccffitas  qua:  eft 
daodi  ^«eftatore  ininnda  non  prxccdit  fcd  concomitatur  diftribuendi  arbi*^ 
triu:  Neceffitas  vero  illa,  quar  pcr  lcgem  inducitur  prnrftandi  omnibus  quod 
▼ni  foli  dacum  fuit,  vcroquc  cafu  fcquicur  arbicrium  diflribuencli,nullo  pr^- 
cediccum  non  aliam  cauiam  habcat  qu^m  quod  eledio  nulla  fafta  fic  per 
euiqui  eligere  &potuit,  &  dcbuit.  Atque  ita  in  toto  hoc  cradatu  diligcnter 
attendenaum  e(l  an  de  ea  daodi  nece/ficate  agamus  quae iniunda  (it  per ce* 
ftacorem>an  de  ea  quariniuneicur  per  legcm.  De  priore  loquitur  Caius  w  dc. 
L  7.f.i.der^.d»b.dLy\pand,Lepm^H$Ztfn.Dfei^(icziote  vero  Papiniani 
in  dj.  yntm  exfjrnilia  67.  $.  ro^9eod,  tit.  De  leg4t.u 


;       ERROR  TERTIVS. 
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Edco  iam  ad  d.Lcym  tjwdMiy  in  qua  quod  ex  epdem MarccITo  ^ 
fubiicit  Vlpia.  tn  verf.idem  ait,   Si  hcres  rogatus  reftitucre 
bcrisquibus  volet ncminem eligat, omncsad  fidcicommif- 
fumadmicti,facilcmhabctcx  fupcrioribus  racionem.  Quid 
enimmirijmeftpetiabomnibusfidcicoinmjflum.quod  cm- 
Jiibus  datum  fiiit?Ncc  enim  veroa  ilh quibHs  voles  quae  a  tcftatorcadic<5la  po- 
nimus,faccrc  pofTunt  vtfidcicommifrum  intercidat,quafi  dcfc<5ta  condicio- 
nefub  qua  reli<ftum  vidcbatur.cum  eledio  nullafada  cft:Siquidcni  fublati*-^ 
verbis  illis  fidcicommiffuro  rcmanct  purum  >    cojifcqucnter  tanto  citiilfV 
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nrxflanduin)qQa£<|iK>4iib  initio  non  tam  coodicjonc  aliqua  qv^m  mora 

«^(jpclaniMke  pcr  bdCMte^bilttBtttis  (iiTpeordtarfiiCBit ,  nuoc  vero  ^iora 
qaidcm  fbljpcnilaror  pcf^qaim  htfres  ^ie  In  decliiandft  fmwiiliiriiiiimnj  ' 
ram  contraxit.Sedilltidmagisiiiinim  eftqnoflVlp.  ait •pfdepoMM/ifm  fn^ 
Jhiti  dit  iUtiffKjfiumfic rtltntjMiur^Qtohtis  yiles  ntc  flh  cfferjt.  Scbfus  cnimeft  yk- 
ciurclcmlcgi$rc<|iicnti3cxp1icant,qiKThanc  Marcclli  /cnteniiam  imerprc*-!  " 
uinturjCum  fidciconriinillum  ita  rclinquitur>^optfrr/Tf//*rfj//1f>'/».f qH4fus 
-yalrs ^  non  otieiat  hcrcs  cui  darc  vclit,  adcoque  fi  non  naiim  offerat ,  id  cfl: 

.  j^i^lC  aliquo  intct  uallo,(laiim  conipctcrc  omnibuspAtitioncm  >  id|ft«^iam 

'  'mi»  bdvdev     in  mora  eft  o%rc»di ;  Mihl  vcr6  videiar  hbc  M '  ^ 
improbabilias,qaim vt poffim crcdcrc fic Marccllum  knBttk»Ti„ 
iScK  vt  crcdame(re  id  ex  iuris  ratione':    Primihn  quia  non-ita 
cclliis  fcriprciit  ficios  fentcntia bcric  rctuiit  Vlpi^inustJtTteminem  Jlmim  eti^ 
Ji4t,  tnjnes  ael  f>etimnem  fuleitcmmijit  4^/»T//X)redumpIiciter&indcfinitc  hoC  - 
modo fi neiNtne  eligkiSi  nfit  igitur  potiiiinon  alitcrpofrcomncsad  fideicom 
oxif&pccitionemadniittrqu^m/incminem  hcrcs  quandoque  elcgcrit,hoo 
eflt  S  ncriio-viiqnamabliefcdeclcdas  nt,vt  intclligjimus  quandiu  hcrcspo- 

'  ifMigereilidcicommiflimilntmincpetipofle,  noflmagis  qulm  inipew 
cie  illa  de  qua  refpondit  Papinianus  intf>m*m  exfdmiUdiSyJ^rtnftJultki.^ 
£tfi  nSque  in  illa  Papiniani  fpccie  hoc  ampIiuscA  qubd  (Klcic6mi(ram^||>  ' 
heredcrclidumfuerjt.non  nifi  cum  morercturpne(tandG,ncdDbitari  p^^^- 
fct  quin  cflct  relidkum  in  dic  inccrtum  mortis  hercdis,  nec  proindc  priils  d^ 
bitum,ci^m  poflcnt  anteafideicommiflarii  omncs  morj  l.vxcrem  41.  $.  Seium 

*  ymimndele^. 5.  LSutthiTimi» 4j^*  $,  Cim9h9FelittJXdeitir.fifc.  Mc&u  ta- 
lan  ip(b  nihil  apod  mf  intei<c£ai»  libertii  Ais  reftitoere  dbi  moiiecar  ro 
Jitos  qois  fiti^HN^tii  volacrit,  ncc  rurfus  an  dm  inkeHtfin  ver6  9tlt$- 
aut  cm  rolet.  tiitn  omnes  har  tres  claurul^fiint  cxtennuz  6c  habcnt  tradoQi. 
tcmporisinfutorum,vtrnperiorecafntc/Hipfimusex/./?flf«ffijiwj^  n.f.hte. 
dniemlegdtum  de  le^at.  3 .  /.  1.  §.ft<jitis  adiln  l.  filtf  6.  jf.  uD.4d  SC.Tertyli,\t  fcfc* 
JiGcthcres  ctismh  fcmei  voluerir,  &  aliquem  clcgcrit ,  adhuc  tamen  quan^- 
dinvlaiMniitare^luntatem  pofilti&periodeitenimcligcrcaliu  acfi  cilm 
MMll^  efiecretoiliis tBittdJ:iikdk  ex^fmiliain  priucifi  Ryc  cft  cnim 
^nod  V!p.fcriDit  m  d,  f^betdMitmi  buiufmodi  lcgatam  thm  vMrit;  tradum  • 
habcre  quandiu  vinat  isi  quo  fidcicoromiifom  rdidiijti  eft,  vt  conftic  c»^ 
coniunaionc  d,  f.  attiLjf.prkceddf^tc  quod  nos  ebm  cafum  tradamttf in  qao- 
icriptum  erat  ^»i^f/^>07^j,diuerfitateiun«poteftihducere,cttfnhoc  vcrbum 
yles  magis  habcat  trafhim  tcmporisquam  vcrbum  yolueris  vt  apparct  ex  I.fi 
Mu^ifuUtHs fitin.D4  yerhM^»ythi  Pbmponius  fcribit ,  multum  referre  an 

*'jHWlli#y^  itrconceptaiintfStfMWwrsiim  n^qtieiinitldmJfJzm  fi  ta^ 
mleMHM^iti  jQirfmv«Arfr«»  ftipuktorcm  pof^i^UN»Meg^i^ntat^v 
voluntatiem  non  poffcquafi  non  habiantvMttallitrilbmicmppri^Sive-^  - 
r6  tradum  habcat  fermo  ^fittalis  ,  qttemytMn  ,  pqlcftatcm  Mictrikniv' 
tandi  donec  iudicium  di(5^et.  Qui  IocusnepugnetcUm<f.  jF.W4»/fiN>hcce^  - 
fario  fatcndumcftdiferrehacpartc  vtinaliisplcrifquc  lcgatum  a  ffipula-^. 
lionc.   Inlcgaio  Vcrbum  cum  ydneris  ^cdnde  haberc  ttadtum  tcmporit^'* 

.  jHlm  verlMMn  Mif^ln  ftipulationc  non  ficni ,  idc6|fbrtaQc  g»hd:^i«^ 

jjPa&Kbtior  tntcfwctacKspRrettim^teheNdia^ 
^tMijto^initipiif  iiiMtny^^^  alitcf 
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•  7«    ^ANT.  FABRI  DE  EKROR.  PRAGMAT.  ^  1  *.  • 

ut  fitinegari  non  poccft  qutn  vcrbum  vsles  habcac  tradum  tcmpons,Nec  ini  . 

[•  *    •  «  nQjfiabhomiacprofcraturadcondicioncinadfcribcndam,  tiuamfialcge. 

[..  ♦  Illacnimdjftindioquamproximocapitccxahorummagisquimcxnoltra 

y      '       '  -  '  opinioncrciuHmus.quadalitcrcxplicandafincvcrbacumabhomiuequam 

t-'      .  Cumilcgcprofcruntur,mihiprobabilisficrinulUrationepotell,  qui  viJco  . 

I  ^  ctiam  in  tcftamcntis  pcrpctuum  cflc  vt  non  ahtcr  a  propria  vcrborum  (igni- 

;•  ^  •  jficationcrcccdiopoitcacquam  fimanifcflumlit  aliud  fcnlillctcftatorcm 

•••'  .  /.«0«        69. D.  /f^^f.j.  Itemqucvc  cascontroucrfiasqudccx  ipfoLcftamcn- 

(■  .  to  oriuntur  nccellc  lic  fccundufn  fcripti  iuris  rationcm  cxpcdiri  /.  tnhis 

►  •       '    -  16.  D.deLonduiott.  cr  demonilrdiion^.Scd  ctii  vcrumcflec  ,  quod  nosfcm- 

^  pcrncgabimjs,  vcrbum vo/fitradtum  tcmporis  non  hibcrc  vt  permittat 

t  • .'  '  muutioncm  voluntatis:illud  taincn  fi:n7pcr  facicr>  vt  non  priuspo/Iit  quif- 

.   '  quaraidfidcicoramilUim  pctcrcquamhcresfuam  dcclaraucrit  voUuitatcm. 

!  ..     •  .        .  Namfiea  vcrbaw///wf/«9//rfrif  qiixpoft  primam  voluiitatcm  noii  jclin- 

.*   '  .'•>  •    .  quunthercdiarbitrium  diccndi  fc  nollcautnoluiircipfiustamcn  cxj)rcf- 

(am  voluntatcm  exiguiu,vt  fcriptum  cft  in  d.  l.fideicoimmjf.i  $.  fic  /idekor/imtf. 

'  .         '  fitm.  quaoto  magis  cxpreflacric  nccelTaria  voluntas  hercdis  u  quofidei- 

f        *■  '  commilfum  rcii»flum  fuiccww  vo/f/,auca«  v«V/?Quod  fiquisadinutat,  ftacirn 

^  confequcnsfictvtnonobid  foliim  poffic  ad  fidcicommifli  prxltationciu  ' 

^  .    -      *    ,  vrgeri,qu6dnon  coiuinub  fuam  voluntatcm  declaraueric,  ciiia  ctiamli 

4.  .  nondumvcUt,quandoquccamcnpofllcvcllc,cuifciliccttcftacoradeamvo- 

' '.*  luntatcm  declaraodam  nullum  tcmpus  ccitum  prarfcripfit.  Qua  n  ver6 
abfurdius &  iniquius  illud crit  fi  Marccllu  fic  imerpreiemur,vt  hic hcres  cu- 
ius  voluntatcm  tcftator  cxcgit  &  cui  libcrum  cligcndi  aibitrium  dedit,  noii 

/  folilm  fliatim  vclle  cogendus  fir,  nc  ftatim  ab  omnibus  conucniatur,  fcd 

■  •'  ctiam  fidcicommiirum  ei  qucm  eligac  offcrre.  Long^  fiquidcm  plus  cft 

l?^^'  -  nonpetentiofiFerrcadeoqucciquipctcrcnoiipof(it,quam  petcntiioluere: 

.  Neque  vcrbvfpiam  proditum  cft  cogi  hcredem  ofterrc  lcgatum  lcgata- 

P  '    ■  *.     ■   '  rio  ,aut  fideicommilllim  fidcicommillano  ,  nc  tum  quidem  cilm  lcga- 

V        .■  cum  aut  fideicpmmidam  purum  eft ,  iiTquc  vcibis  rcli^tum  qua:  volun- 

L'     •  •      '^  caccm  hercdis  nidlomodo  cxigant  :  Suflicit  cnim  vtpctcMtilegatario  veJ 

*  •  -.A.  fidcicommiffirio  non  dcncgcc  folutioncm',  quia  3c  interdum  ficri  Pu- 
"f^.  .  -  teft  ne  lcgatum  ,  auc  fidcicommifllim  pcccrc  vcHt  is  cui  reli»flura  Aii: 
p!  nifi  cu.n  legacu  n  cft  ininori/.;^;' Ti/^4  5c;o  o:/</4;f/77M/?^r^^^^  yj^urdsdele' 

•  g:tiiszJei^eik'ntjuidjmdecim4if>:imJ$.f/p!i^illoDigen.devfiir,legetnmin»'-'i 
f  ■  yuml.CodAncimbitscAHfis  mneflneceJ}'.iriumininte^rumreHiti(i.    Et  camcn  fic 

.  •.^*'.         r.  VIpianusloquituriijf/;5^4/f^f  («w^///V/4w,quafi  Marcellus  renfent  obliga--  i 

!    •  .••  '  tu;n  cIFl*  hoc  cafu  hcredcm  vt  oftcrat  fidcicommiirum  ftatim  alicui  cxlibcr- 

'  ,  *  tjs,3ut  vc  i\  ab  omnibus  conueniri  patiatur.  Qu^od  fi  ita  eft,  durior  ciit  con-  y 

^  '  ,y  *'       *  dicio  hcredis  quiiulfus  eft  fundum  rcfticucrc  libertis  quibus  volct>quam 

^  ■       -  '  ,  flfundumpurcac  fimplicitcr  reftitucre  iuflus  clfet.   Nam  &  cilm  heres  ' 

•»  •      -         "  damnatuscft  vni  ex  libertis  deccm  dace  ,  ncc  conftituit  apud  fc  cui  darc 

y^*    ,^     '*  vclit,non  ad  aliud  tcnetur  hercs  quim  vt  eadcm  dcccm  libcrtis  omni- 

•         .  •'  busprarftct,  nirairum  pcccntibus,  quomodo  ex  codcm  Marcello  fcri- 


^•.•. 
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'S      DECAD?  LIIII.  ERROR  III.  79  ^ 

ptum  cft  /w/f^f    ^tiis  Tiiio  tfciimjffpfj)!  a      i.dc  le^at.  «.  Atvtliapc  dc- 
"»ccm  aut  alicui  ex  libcrtisautomnibiis  offcrrc  dcbcat  nullo  loco  proJitum 
cft.  Muhumquc  rcfcitan  dicamuscicbcrc  hcrcdem  apud  fc  conftitncre  coi  * 
darc  vclitiVj^  licriptum  cft  in  t/.jJ.i.an  vcrb  dcbcrc  ipfum  ofi"crrc,quomodo  lo-         •  - 
quitur  VIpj«i./.f/'/«</7K/4;;;.ScJ&mc  illud  maximcmouct,c]uod  vidco  VI-    ^  .j         '    .  r 
pianumcxMarccllo duasfpccicstiadl^rcPriorcrade fidcicommifroficrcli-  . 
c\o,/iogo  reJiituMy  hbcrtis  wcis quibus  vcle^:  Poftcriorcm  vcr6  dc  fideicommiflb  '  -  ' 

tev  hiiKioim\Ainic6cc^iOi!<^[^orefiitujsiihert:smcishisijH9Siii^nos putJtneri 
rpoftquam  dixitin  quo  huiulinodi  formula»  difcrcpcnt  quaium  adcondi- 
cioncmcligcndoium,Vt  nimirumpriorfbrmula  patiatur  criimindignum 
praefcrri ,  Poftci  ior  vcrofolos  jllosqui  non  oflcndcrunt :  Subiungit  Vlpia- 
nus,cxcodcmMjrccIIovcrnculumillum,  dccuiusintcrpretationc  nunca-  *  .  ■ , 

.^xmxi^ildemai^^iffnemiriesuelgUyOmnesAi}  letitiiir.emfidcicown^^^  ^  ' 

pc  fiue  priorcm,(iucpoftcriorcm  fideicomminifoimulama  tcftatorc  vfur-  -  *  * 

^atatn  pr«>ponas.    Car  cniirvad  priorcm  folam  vclitquishunc  verliculum  .    '  '  '  :• 

rc:'errc,acnonpotiiMadvtrjmquc?Autri  aitcrutracligcnda  cftquidni  po-  "    \.  ' 

tiuspofterior  quas  p;arccflitimmcdia-c  ?Tritum  cnim  cft  fcqucntcm  clau-  '       i»..  - 

. .  fulam  rcfcrri  dcbcrcad  proximiora  non  ad  rcmotiora.  Atqui  cum  ita  fidei-         •  ' 
.    commiftiim  datum  cft /^j'5«»'^/i//^«*«^/^c''//J  iM  squosdt»nospMiMerisiCei'  %^ 
'  tumeft,Arbitnumctus  cflfcquirogatus  fit quo  tcmporc  fidcicoramiirum  .  J 

•  prxftarc  velitjita  vt  fi  viuus  non  prarftitcrit  harrcs  ipfiiis  ftatim  pra:ftarc  •'>*^i: 
co^nur  l./t-rt{cs  IcgMfit  zo.  D.dc  mjntimifs.  tefijmetit.  vbi  Africanus  hoc  i-  '.V 
pfum  fcnbit  dc  fidcicommifro    libcrtatis   quod  otnnium  fauorabi-  .""^"         *  ' 

*  liffimumcft.    Ncc  cnimfacil8  patitur  ciuilis  iegjflator  moram  aliquara  i         ;  •  -    •*  . '* 
fraudcmvc  fieri  libcrtati  /.  citm  ytro  i6.  $.  fuliuentum  cr  legibhs  feijtientibtfs 
iundV./. genera'$^er  24.  ^  fiquis  feruo  de  fideic.  Itbert.l.  mtdter  ii.  §.  non  ejl  dubi- 
tMmnD.adSC.T rebeit.  Non  crro  vcru  cffe  potcft  quod  Marccllu  voluiffc  VI- 
pianusvult,vthercsipfcquindcicomraiflbgrauatuscftfinonftatim  fidci-  / 
commiirumoftcratalicuicxc}£quoscligcrcpoiuit,idipfunj  omnibusftatim  •*  . 
pr^ftatc  teneatur,ldqucprxfcnticnsfiucTnbonianus.fiuc  intcrprcspotiils  ' 
qu.dam  illcfuit,  poft  illa  vcrba  cumfi  relinquirurtidiccitqttibus  yofesync  alio- 
qui  Marccllus  aut  Vipianus  cum  Africano  hac  in  rc  pugnarc  vidcrctur, 
ciim  tamcn  apcrtiffimum  fit  vtriufquc  formulx  fpccicm,  vt  iam  diximu5,ab 
Vipiano &MarcclIotraclatamfuiirc»nam&vcrbail]a^H/tjff  Wfjlineisin-  fft. 
tcrclufafunl  vtfoIcntcfTcqui  funt  fufpcfta.   At  omnium  intolcrabiliffl-  .•    ,  • 

>^umillud  eft,qnod  VIpianuspoftcaquamMarccllifcntcntiamficinterprc-  J 
titus  cft  ,  quafi  fcnfcrit  hercdcmhuncdcquoagimusjftatimeligerc  ali- 
-  qucmcxliberti$,ciquc  oflferrc  fideicomminum  debcre  ,  fubindc  Jlatim 
mud  f\c  intctpTCi^tux  fineMtquo  fctiicet  t>iterudi!t.  Quis  cnim  prudcntum 
ficvnquam  intcrprctatiis  cft  Mmoclamantomnes  >  Quoticsin  iurcno- 
ftro  ita  conftitutum  vcl  rcccptum  cft  vt  aliquid  ftaiim  ficri  ftt  ncccfTe, 
fic  accipiidoportcrc  vt  laxainentum  &  tempcramentum  aliquod  adhi 


•       bcitur  quod  iHi  t  j»  «x*7t/  dicuni  ,  id  cftj  cum  aliquo  fpatio  tcmporis 
ncc  minirao,ncc  maximo  ,  &quod  magis  intelledu  pcrcipi  »  quam 
-  .clocutioncexprimi  poffit,  vt  in  le^e  prtmaf.  iiem  fi  le^.itutn  D.  ad  legem 
Falcidtsm  ,  lege  centtnuus  137.  jf.  ctm  ita  y  De  verborum  d>li^AUovilnis  ,  /fgr 
*.   ^mi^r  yi^tf\mA^nm.\  $,  .^rimo   Digfsl.  de  cotinttnt.  feckn.  iege  qttod  diii**~ 

.  ' '  <    "  ■  -.v  •-•  .  V  . 
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So     ANT.  FABRI  DE  ERROR:  PRAGMAT. 

• 

ww.f  105.  D.  de  folnt,L<juoenim       lulUrtus  D.i'M.rembM^)e,  Ncque  vcro  Vlpki- 
nusipfchoc  ncgarcpoceft  in  fpccic  f/./.ii  w  7«if/u,in  cuius[>oltrem!s  vcrbisita 
(crihity^li/ifarteuntequarn  tiSwn  tepus  pr^tereai :  qiio  potnit  tligeyemi potir-s  ojfn^r^ 
c^tcri  dec  fjerint.  Iraquc  fccum  pugnat,ijui  cum  pi  iiis  duilVct  iion  rolum  ofFc- 
rcndu  cffc  ftatim,fcd  lub.c£ka  etja  i!la  iiucrpretatione  fine  aliejH'>  f  ilicet inter- 
ualla  qu{  diftio  riiUcei  prgcift  refti idliua  eft  vt  noftri  poft  Bai  t.tradant  ad  /.»- 
THmJiii.nluil,  a<m  itA  $.in  fidncommijp:  de  lcg.i.  (ubindc  tamcn  Fatcturiaftum 
teinpus  nucrccdeLC  oporccrc,quod  prartcrierit,  &  iiitra  quod  pocucrit  heres 
cligerc  vco  nncjlibcjtj  aJ  pctitionctn  fi  lcicommilfi,quali  concrada  mora 
pcr  hereJem  admittantur.  Necquoi  Accurli  js  vc  hanc  repugnantiam  cffu- 
giacjintcrpretatuc  vc»  ba  :lla  !ine  aliqiio  falicet  tntcnullo  dc  co  inceruallo  quod 
iic  magaum.id  cft  iufto  maius,iiO!i  de  eo  quod  iit  iuftum  ,  faccrc  pocclt  >  vc 
nonfcinpervcrufictnilcioc-itii  Vipiaivj  &  contra  quimfolcat  ipfc  loqui, 
cumquod  dixerat/?^r/v»orf"crri  c^cbere  fic  mcerpretatus  cft  (ine  .tlt<jujfaltcet 
wrf>'«4//o. Aiiquod  cnim  interuuilu  qui  d*cit  in  huiufmoditraftatu,is  no  dc  xna 
gno,fed  modieo  potius  iuftoquc  intcruallo  sctirc  intelligitur,taiu  abcft  vt  de 
co  sccirc  poffit  quod  fit  maius iufto.Sed  &  mc  illud  malc  habccquod  in  cadc 
fubVlptani  noinine  fcriptum  vidco,Hcrcdcqui  in  morafucriccligcndi  lcge 
pofTc  camcn  rtioram  purgare&  adhuc  cligerc,  q«iandi u fidcicomnuftiim  nc- 
mo  pctit  cx  lis  qui  cligi  potucrint.  Id  cnim  eft  quod  fcribitur  in  vcrllc.  v/i- 
queftynopeteme  iAmelt^crenonpottfl  cuidet.VrwM  crgocft  vtal:quis  cx  libcrtis 
hdcicommift"um pctat,quim  vt  hcrcs  qui  non  ftatim  elcgit ,  cligcrc  piohi- 
bcatur.  Atqui  non  alitcr  poteft  quifquam  cx  liberti*  fidcicomihiirum  pete- 
rcquim  fi  vel  elcdusipfc  llc,&  quidem  incommutabiiitcnvcl  ccctumhc  hc 
rcdcm  nequecicgille,  nequc  cligerc  amphuspoire.Siccnimaccipio,  quod 
Marccllus  dixcrac y;  heres  nemtnem  eligit  omnes  ad fidcU  ewnifii pettttonem  admiifi, 
quia  pcrpctii6  vcrii  cft  quodPapin.  noftcr  fcribit/«f/./.>/;i<<'.\74Wj7u  67.  f. 
ro^'jf«:^.r;r.noiipoft"w*  qucmqua  pcccre  quandiu  prgfcrrialius  poteft.Sicigitur 
ficc  vc  circaitum  inducamus,6c  perplcxitatcm  ^  qu.i  cuolucrc  nos  non  pofli- 
mJs ,  cxcplo  illius  de  quj  tn  l.-jitt  q:iMdrin^ent.t  88.  D.ad  legfAcc^  in  /.  fj  Tilius 
iS.D.  deLondiiJn/Ht.^xm  fi  dicamus  libcrtos  omiicspoft  moram  ab  hcrcdc  in 
cligcndocontraclim  poircfideicomraiflumpecerc ,  confcquens  ftatim  ficc 
vc  ab  co  teiuporc  non  lic  pcnnitccndu.n  hcredi  vc  cligit :  Noii  ob  id  folilin 
nec«vcrorumquibusiampar&a:quaIc  iu$quxficum  cft  condicioncm  dc-., 
tcciorcm  faciac,lcd  cciam q aia  prius  cft  vc  no  pol (ic  el;gerc,quam  vt ob  non 
faAimcle^tioncni,poriiticlibji  ti  fidcicommilluin  ab  co  pctcrc.  Rurfum  6^ 
dicamas  pollc  illum  eligerc  etiam  poft  moram  quoadulquc  aiiquis  fidei-^ 
commiiruinpctat:  Ncmo  igicur  inccrim  fiJcicommiftum  pcccrc  poccrit:At- 
quc  ita  cucnict  vt  poft  moram  heredis  vcraque  propofitio  vcra  futura  fit,  li- 
hertos&  h ibcrc  lus  pctendi fideicommilli, & noti naberc ,  Hcrcdeni  vcro 
&  cljgcre  adiiuc  polfc  &  non  polfc,  quod  quam  abfurdum  lir,ncnio  non  vi- 
det.  Cum  icaquc  iuris  ratio  faci.at,  vt  neque ad  fideicommifii  pcticionem  ali- 
tcr  admiKancurliberti,  quim  fi  heresne.Tiinem  cxcisclegerit,neccligcrc 
amplius  vnquam  poffic,Nequeprohibcndusfichcrcs  eligerc,adc<>quc  quod 
magiseft  poftquim  eiegentmucarc  voluntacem  quandiu  viujt  cilm  data  ci 
clcdiocftpcrvcrbaillatradiJmtemporishabcntia  qHtbusvole/  auc  ejttes  di- 
^riQS putauerts  ,  c'oncIudamus  in  vtroque  cafu  ifto  expcdbandam  occcftari6 
morccm  hercdis  vt  fideicommiftl  pcticio  libertisomiiibus  poffit  competc- 

rc,Ac 


DEC  AT).  LIV.  ERROR  IV.  Si 

re>  ncproindc  nonniliin  hctciis  hcrcik  veriim  clTcquod  dc  hcrctlc  ipro 
ait  VlpianysjConucnirjciun  flatim  dc  fidcicommiilo  ab  omnibuslibcrtis 
polFc,  vtafarAfricHio  in  f^>ccic  no  difliraili  di/crtc  rerpdfom  eftin  JJ.firtj^ 
MttU^fMgi».«fittm&inim  tiVe  c|uo<ifub  Vlpianifiomlneftripcomeft  iptk 
UamfmiUmtwidcti kuiufmodi  fidcicommi(Tum quaniani  prxfcnti  dic oaffi' 
cilti\^p(i^Iinc}uituc^iirfSiKrvi/tfj  iiheres  nuUiofiferat.  Habeccnimreun  n 
deicimmiiTum  hoctcmporistradum  vtheresquadocuDque&  velleponit, 
Idefl  eligerc,  &  vbifemeUoluciky&degiecitvtdiiuc  volunutei]»n)UUt9^ 
.^-^uandiu  Miuii.)  -^- 


ERROK.  QJ/ARTyS. 


VyEcumita  finr ,  ccgordicere,  &  adfcuerarequod  anteme  remo 
dixit  totani  lcgciniliam  aTriboniano  noftro  dcprauatam  tuiffe 
'fub  Vipiani  nominc  ob  non  bencpcrccptam  MarccUi  fcntenciatn 
quam  ille  per  mer$  infciciam  iucis  mal^  ituerprecacus  longe  alicft 
«ccepitqi^autilSi^rcello  exprc%i]iC  ^tttaccepta  pcr  StiVlfelam  qni  ad 
MarceUudfljotas  fcnpru  ,  Tollopnifa^m verba  ma  W</er»  jfi^fijft|Jp^>y>i 
die d.itHm  cum relitnprtfnriQtiibus  vdes  necy^  •firdt,  Indetialncjue  tnctpit 
f  rror  8c  abfurditas,vndc  initiiim  rumicTrjboniani  intcrprctatio  :  hanc por- 
ro  non  tam  Marcelli  rcnccntiam  fuiflcciuam  aiccniis  ad  Marccllum.  inter- 
prctationcm  coniicio,  proboquccx  coouod  fcriptum  cft  in  wr/f.  vtdttur 
iiPfMtViderl  Marccllum  arbicuri»  cum  ndeicommtflimiicavtidiximiUite-. 
Itriquiiiifiiiifro&eat  lieresciii  velit»  &  ftatim  ojA^tl  fine  aliqvo  ialicet  in-* 
tejhiallo  ftatp|4Bmpctere  omnibus  petitidlii^  Cfeid  cnim  ei  M» wftitc 
loqui  Vipiaiionis  &  qua/i  dc  Marcelii  fennral:  mente  dubiti^cern ,  f?tam  a- 
pertcMarcellusfcripfcracquariiampratfenCidie  datum  videri  hoc  fidci- 
Commiffum  ?  At  ncquB  pcrfcfta  cft  lcntentia ,  fi  non  addas  didioncm  emm^ 
«ut  quam  aliani  ftmilem,quz  fupcriori  hac  coniungat,  &  quam  ncccire  eft  k 
malo  incerprctc  aliqno  (ubtraftam  eifccum  exiftimaie(fbra||e  verbuni  >f- 
«br»adpraec^pitemfeiiteiiiiim  pertinere»qMidodo  etiaimtmlemnirtn 
^pkrifque  e^pbnibus  ^uatiubeoc  vii^lam  pl^iwicri  Omnmcljpiale.Gi  a- 
macf^  enimcoiiiiniftio  remiircfiBt^  vt  fcriplBm  efTcc  ^sj^fim  ^ufemidim^ 
ddti  c\\m  in  prafcedcnciclaufuta  fcHptom  fit  jfffeiVflww/^,  nTcfaufuIa  hxc  di- 
ilinda  e{rct,&:  feparata,ac  veluti  racionis  loco  fubicda.Prodit  vcro  ha^c  ratio 
'I^iiK>nianum,cui  familiare  cft ,  pnidcntum  fcntcntiasquantumuis  apcrtif- 
i  obfcura:  ilnc ,  pro  aibiitio  intcrprccari ,  vc  indc  noua<  &  qualcs 
iifii^es  inftrat  i  iofttTationepeniin^CBas^Kam  in  propolito, 
.  JjiidiKerat MarceIlus,propccr  quodftl^^qtiiil^^^c  f^ii^- 
(e  illom^lptMH^vt  Ci  non  ibtim  heres  eiigeret ,  acB^aliquofciliccc  inter- 
^ ,    mno.protinusndeicommiftlim  abcopcterc  libcrti  omnes  poffcnt^Id  vnuin 
MarccUus  niminin^ixerat,  Ci  heresnemjrcm  cligac  ,omncs  ad  fidcicom-. 
niiflipctuionemaifniitti.Quid  vcr6  illud  cft  JinewtnemeJt^dftmCihoc  ipfum 

3uod  nos  interprecamur,fi  nMuc  vclit,neque  poHjt  amplius  cljgcrcQuail- 
iaeiiim  poteft  eligerc ,  ^^obtee  ilirdebeif  »noa  elegiife  f  Hltid  crgo 
ynmilum  9c  diibtienduiA^aSjftAn  dsgc  ndi  Ucultas  intercideiet»! 
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non  clcvflio  ftatim  fj(fta  eiTct.  Dc  c]\)o  t.imcn  non  dubitabat  cjuidcm  Mar- 
cclliis,quui  ncc  dubKanJi  caula  vlb  lubeirc  poterat,  ciiin  lis  verbis  fidci c6-» 
Tnilluin  rcliclum  proponeretur, qiue  extenfiua  effe conftabac t  ^rodiietiain 
Triboniaouinquoitamr<epevciiarverbo«j^f»(/i  pro  eo  qaodvoluK^Ii*  ' 
ttrc pf^diMdi&^refiHuendi.ln  quofenfo  neqoe  Vlpianus,  ncquc  vllus  ex  ver*' 
tcribus  prudentibusoblationis  nomen  vnqua  vrurpauitiat  Tnbonianu5  pcr- 
fjrp<J,maximc  m  Noucllis  adco  vt  olhtionon  palTim  dixcrit  pvo  folutionc  &, 
datione.  Koutll.y).de  rejlit^o-  ca  rjnx [>.ir.vn(in:menf(  4p.\.^.ejit4inobi  em.Sc 
t  cU.^jy.  iietetjnal.  dot.caf.  6.  $,  illud  qi.oque.\  rnlc  iumpta  id^hih,  ^nrd  loitm^^ 
qu£  lioe  etiam  verbo  In  eundem  CnsTotn  vtttur dtttSst,  Produnt quoque 
Triboniiniiintotintercifc  (ecdmque  pugnantes  fehtentix  >  tanquam  diiDij 
liominis5i:  Kaelitabundi.  Naiu  cilm  priusdlxiflet  viden  fideicommiiTom 
przfentidiedacum  fihcres  nuUi  offecat »  mox  vc  ius  cam  afpcrum  corrigar» 
iubiuiigit  W/^«r //  vno  petentetJimeli^ere  n'i'j  potejiiui  Jei.  Qnaii  non  pofTic  de- 
ccrncrc  vtrum  prxccderc  dcbcac,  An  vt  non  poiTir  hcccs nmplius  el -gerc  ad 
hoc  vcpetcrc  BdcjcommiiTuinpoiru aliquis cx libercis,  An concr^  vc poflic 
aliquiscxiibertisfideicoaiminuaipecercanccqaimheEtdi  etiam  qui  mo- 
tUm  concraxcritifacultaa  eligendi-omniao  auflSerator.  Rorfus  cum  Marcelli 
ientcntiam  ncincerpretatusefTetjquafi  nondubitailec  Marcellusquin  pn»& 
feacidic  fideicomi/Tum  datumenrctn  heres  moramin  eligendo  quantuli. 
cumque  contraherecmox  dc hoc  ipfo  dubitat  an  Marcellus  ita  rcnlerit,  cum 
fubiungit  videtur  enim  MdrceUus  arbitrdrt»     .  Piarterea  poftquam  Marcelli 
fencentiam  fic  accepic,quan  (larim  heres  eligere*  &:  eledo  fideicommiiliim 
fBc(bre  debeacifubiadediibitac  quld  (ibi  vem  iIlud^4ftiw^-mox  adhibcc  pr^« : 
cifam&certamadfirmaiftBnctniis  verbisy&e  ^//f //0/c      Mfrr«4//o,  tum  ve-v 
luti  mutaca  fcntencia,  &  pcr  cam  formulam  qu«  Triboaiaiio cft  omnxnm 
£imiliartflima  [abiicitmfi f»rte  dntequamiujlum  tempus  pr/ttereMqno  poudt  eltge^ 
re  cuipotius  offirsiic/eteridecrffiTint.  Ita  admittens  fjlfum  cfTe  quod  paulo  anrd 
diNeratdeberchercdem  ftatim  cligcre  linealiquo  fcilicct  intciuallo  :  nifi 
quisprobabiiius  putctiuspoilremis  verbis  .Marcelli  reoccntiam  notaridc 
corci^i ,  vc  quemadmodum^Scaniola  repcehenfusfiiicineo,  quoddiscerac. 
praedeiimAif  V-no  cfeCegto  cxteris  hbercis  omnibos  foli  foperftiti  fideicom*> 
miflnm  dandd&e(I^,itareprehendacur  ab  Vlpiano,aut  potit^s  aTribooianQ 
(lib  Vlpiani  nomine  inhoc  quod  fenfcrac  dcbcrc  ftacim  hercdcm  ellgere 
•GcIineaLiquo  interuallcvciiim  vc  iam  fupri  monuimusiniufta  &  malcuola 
iftsec  rcprchenlio  cft:qui  fingit  fcnhllc  Marcellum  quod  ncquc  JixK,  ncque . 
icnficvc  habeac  quod  poftic  reprchcndcrc ,  vc  proinde  cauilUtioncm  vcriils 
qu^nn  repreh|sij£Mkm  cam  dicere  dcbcamus.. . \  .  ^r^^ 


E R  R  O  R   QV  1  N  T  V  S.     f  . 

!)<•  fententiM  l.  p ejuiy  Tttio  17.^.1.  de  kgjt.  i. 
T^Ed  quid,rogo,eflc  potuit,quod  Tribonianum  n.oucrit>v:  tani 
^^'abfurdam  fibi  fingerccad  Marccllum  intcrpictationcn.  ?  Duo 
^fuerunt,nifaUor  ,quxTribonianum/atis  alioquin  fiJii  facilf 
fefcncraor.   Rrimum  illud  eft«qaod  htti0»MarceIli  ienteacis 
^  •  qualenieaRi  fuiftc  hoc  loco  intcrprctauir«vefti&ia  ooKdam  vi« 

.  -    —  .       .         .  naiui. 
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liiM^Yft  titr^libmisdarei&noncOT  ottnf&iit 
eam  prcftare eadcni  decem  cogendum  e (Te.  Non  eoiBi  suumaducrtit  Tri«* 
bonianos  quancum  dittetintcrfpccicm  illam ,  &hanequzeicodemIVCli^ 

ccUo  traiflatur  in  (i.l.i )nn ejfiJamxxA  eft  quantum  inicrfit,  an  tcftator  vni  ex li-' 
bcrtisfi.ificommilTum  rcliqucrit  finipliciter,non  adicdto  co,  cmvtletyt  inJ. 
y#*i.an  verb  libcrtis  omnibus  j  aut  etiam  (\  mauis  vni  cx  plurib.libcrtis  cii  illa 
^dteiftione  qmhm  We/>aut,  m  ypi  /.    Prjorc  (i(]iiidem  cafu  fideicomuuflum 

giram  eft  t  nolla  prdrfos  habcnt  vcrba  citeoflua ,  qu«  vd  €ondicionem,vel 
oram  qaalcmqualem  pofllint  iidcicommiflbinijccre.  Proindcatfailcft 
^•quod  impcdiat  quominiisfideicommillum  per  omncapcki  ftatim  pofHriH^ 
qirod  vni  foli  rchdum  fuit  non  ommbus:  Quisautcm  vnus  jUc  fit,pland  ne-k- 
lcitLir ,  doncc hcics conftituerit cui  djre  velic. Scd  harc ratio  probat tantunij 
effe  hcrcidis  clcdioncni  cui  potius  ex  i-bertis  ommbus darc  maljc ,  non  qui- 
dcm  aruantum  ad  vccba^vc  io^ii^*  LTnn>m  txf^milidf^^Oyvbi  cJei^ioncaa  te- 
iMlMW»Ml6d«^  vcrbitfMisespreflisf»fiM(|pj,redqttantQro«lvim 
&-icntentiam  verborum»quiaquod  vniperfbnfltinocrtar  ex  ploribus  cercit 
rclidnmcft>  non aliter (iciiipoteft cui debeatur ,  qu^m  fi  perfona  illa certa 
fiat,qvtx  porrb  ficri  ccrta  nequit  nifi  pcr  clt dionem ,  &  quidcm  ab  hcrcde 
tanquam  dcbitorc  facicndam  fiue  fideicommiiTum  reli(5tum  nt ,  fiue  lcgatu 
perdamnationem  quodad  fi(ieicommi(Ii  namrain  piapii^saciG^dit  » 
■'  quo  a^ic  Marceilus  ia  JJ.Ji qttu  Tiiio  §.  i.  aot  pcr  /brtem  vt  in  l.  tdt,  G-  cm^ 
mi9,/eltgdt,l>ih€t  tgiturcflcinpoceftatcft  arbitriohcrcdia  coidet.ciim 
vniexploribusdarciiiuiisruit-.licet  nihilteftator  expreflimde  eledienccU. 
xcrit,quia  fatis  cligere  iuifus  eft  qui  vni  ex  plunbus  darc  iaflias  9t  dattiiiatut 
fuit:&.' pnr  cfthac  partc vistaciti &cxprcfli.  Scd  quia  nontam  ex  vcrbis  ♦  ' 
quim  ex  tcftatoris  voluntatc  ius  hoc  cligendi  proficifcitur  intcrucr.icntc  iu- 
Kaquoqueiurisioterpretatione  «  placct  eledionem  hanc  camdiu  durarc» 

Suandiii^non  fichercs  in  mora  eiig^ndif  ^tdcd^  fiiieces.noii«onftttBe|iccut 
arcvelic  ,  lntecpod«o^iimiram  i)foil0l^pdffe^^ 
iDtfn^ncquc  mioimum  cHc  dcbcre  dixihios»  protinos  cog^noom  com 
dare  omnibus,quod  vni  fiicrac darc  iafib%in pcenam  fcilicct  ncgltgcnoaBt  vt 
Bartolusnoftcrad  cum  locum  norat^non  alitcr  quam  fi  tcrt.itor  ita  fcripfif- 
CctiHeres  mem  ^tiCm  vnt  ex  libiri^s  meu  dAto  (t  t/on  aeeicrtttonmibics  dato.    In  qua 
fpccie  non  dubitaretur  quin  omiwbus  debcretur  lcgaium  aut  fidcicommif- 
funiyquod  vni  obiacum  &  prxftitum^ootinenti  non  vdctytl.i.ufJtemfik^ 
"^^diim  DMlltg,  fdad.  Quafi  transBifo  tn  omnes  lcgato ,  quodin  vnumdant^<^ 
aif^at  coUatnm  foemj.fi^emim  14.  D.qu4niJies legdturti.  Simile  aliquatemia 
.  ''«(^.aoDoroninocft quodcsPaalo(cribiturin/.^T/>iai6.^#/f2;.2.fiTitio 
SerovtVf  hcrcs  vcllctlcgatum  rcli^n^um  ilt,hcredcir)  alccri  quidcm  dandoab 
vtroqnclibcrari  ;  fcd  fi  ncutri  dct  pcrintlc  pofle  ab  vtioquc  ieparatim     in  ^ 
folidum  conucniri  acfi  fingulis  &  vmcuiquc  foii  Icg.itiim  forct:  fimile  nam- 
quc  illud  in  hoccafu eft ,  quod  vterque  petit  hgatum  altcrutri  duntaxac da- 
tf>  tom>iclquc  propU|moram iis  eligendoablicredccootradam.:  Atilloddif-' 
«''tfimilc  eft,  quodflpiiMjaifqac  petcndo  Icgatum,id  petitaood  fibi  reURam 
'  tftnominatim,ne«rtpelli  p^cft  exccptione  illa»  quafi  idpctat  quod  a!ij> 
autquod  nonfibi  f  ylireliftumfiicrit.PonimusenimTjtioautScio  legatura 
datumcHe^hoctanicn  addito,v/)ii!>efMi«<«//r/,non  vtcondicionalc  Hcretle-  .     .  \ 

'^4  ^um  1  fcd  vc  a^poicrcL  cam  cefta£QrisdS^VQluautcai>  non  vt  inccr  iUqi  f 
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^ortioncs  viriles  conftituerentar,at poiius  vt  finent duo  corVci ,  c lim  ncud 
ferfiipuUtionefiiiitapertefiinieiiCttncUiQS  cocreos  conftitui  nihilprohi^ 
bcat  vc  cadem  lcx  aiintaquc  poccnt  qu  dcm  vccrque  petcrc  folidum,  adc<5«i^ 
quc  ftatim^nuUo  tcmporis  inceruallo  cjuantumuis  niinimo  expcdato  >  <^uia 
noii  in  pccnam  ncgligencix  hercdis  vt  in  fupci  lorc  fpecic,  fcu  cx  vcrbis  tc-^^ 
{Uincnti  ad  pecittonem  legauadmitcuncur,  fcd  po^i  jdc6  tamen  finguhro-|f5^ 
lidum  conr^uennirftt  isdenium  qui  ptior  petterit  ,olot  cius  peticione  pe>^^ 
rinde  atqueaccepcibitione  cou  roluacur  obljgaciob&  hects  vni  dando  ab  v 
troqucliDcretur.Nam  &  in  Juobuscorrcisidcm  contingcrct(.a*/*Ann/(F« 
rem  9./.  exduobM  \6.DJe  dntb.rets l.fi rem  5 i.p.\.D-de nouAtJ.p per  impruJetian» 
y.$.vlf.  D.  de euici. In  illa  aucem  Tpccic  quam  Marccllus  tratflac  tn  d.  /.  qttU 
J  utpiy,fA,  hoccd  ciim  legatum  vniex  hbercis  fimphcitcr  datum  nulla  eic-' 
^iouis  Fadta  mcncioae  omncspctunc,nequc  hnguli  pofluot  pccerc  rqiidum», 
neqjife  vniexeisioUdumfoItti  poftquauicqipecuntccteripo(repecere:ied|, .. 
omncs  admittuntur  invisiles  pattesiiu  vcVerum  Gt  quod  lez  aic  cadem  de-  . 
cem  omnibusprzfiaritquia  iurisinterpretaiio  quseiolafiicitvtquod  vni  dfbf- 
tum  e(l  omnibus  prarflandum  Hcmuhiplicarc  lcgatariorum  aut  hdejcom' 
miiTarioruni  perfonas  citrahcredis  miuriam  potcft ,  At  muUiplicarelcgata 
pro  numerolegacatiorum,aucfidcicomii)ill;iriorum  non  polUcquin  mui- 
tiphcipracU^cioncconcra  ccHatoris  voluncat^mhcresgrauai  ciur.ius  autcm  . 
cumreinterpottitvclcgatum  »  autfidejcommifliim  vm*  rdidumpluribuajk. 
prcftari  iubcacnon  id  agtc  vcbercdemconcra  vel  rupraccfiacocis  voluntat^F 
oocrcCafed  hoc  cantiim  vc  hcrcdcm  non  paciaturieiptum  cximereabobU<^ 
gatione  prxftandi Icgaci,  vcl  fidcicommifll pcr ncgligcnciam  fuam  ineli- 
cendo  concradlam ,  nealioqui  voluntas  teftatoris  intcrcidat,  quamfcruart 
fempcr,&  vc  feructur  adiuuari  oporici :  cxterijm  in  ca  fpccjc  qua:  cx  codem 
Marccllo  tra^acHr  in  dUxmn  ^utdam^Cxxnt  omnia  diucrfa.  Ibi  cinm  propp^^^ 
nebatar  fideicommiflbm  relidomnoii  vni  ex  libertis»(cd  libercis  indebiiiif:s| 
tc,ac  pioiai&£fmiib!»ip4m  dici  ibleat^quod  &  vcriffimum  eftiindefipicanm 
acq^ifkoliece  vniu^g<y8Si]pfi«l»c*^8u/f  iegdui.  RcIiiflunH  inquam*  additista- 
snenvcrbis  illisj^/  fW  vorr^quaecum  habeanttradtum  tcmporis,  non  patjii» 
tur  fancillam  intcrpietationcm,vt  hcrcs  {latMDvellc  ^s:  cligcrc  cogcndus  ^ 
-iit,&  ni  taciat  conucniri  protinus  ab  omnjbus  poflit ,  quafi  aniillo  eligendi  ^ 
l)cncficio,quod  ei  faluumaddicm  vfquc  mortiS  cHc  tcltatoi  \o\muU.fidei-r 
€$mmtf*  lufJw  thifem  iefdtnmJe  legAf.^.dJ  .fir^ts  10.    de  mtnm,  lefsmUX.j^ 
fiM^fmUtue  m*de  yeiSMtiJ.lx.^.Ji  ^ais  MiiidJ.filii  6,$^wDMsa  XertyU^. 
^JjA9tm6A intec has fpecics dinfimilc cflquod ctfLin  vcraqueadmittuntur:^ 
•  libertiomncs  adpctitioncmfidcicommifli  quod  vni.tami^^m  dcbcri  darfr 
quepotuerjcli  hcics  cligcrc  voluillct ,  Attamcn  in  fpccic  d.  1  Jteji  is  Tifio  J7.,-- 
jj.i.admittunturomnesnontamcx  vcrbistcftamciiti  quim  c\  iurisintcr-  • 
pretatioaead conrcruandam  voluntatem  nec rcpugnantibus  vci bis  ,  idco- 
oueidiiil vetiteam  8eri  a  iurc  intcrpretacionem  vt  Oiatim  conflicucre  apud 
tc  hiereadebeat,(:ui  c]^ibeiiiiittii<4^^  ftatim  abomnibus  c&^j^ 

ncnliritqaianonaiitci^  nec  meims  conieniari  teltacoris  vpIucaspoufi,Quai^^ 
fi  hoc  modo puniacurneg%iml^^^is,qui^ardius  eligccc  VjguiVt  ndci-T 
tiStnmillum  ncmini  interim  pracftaret,quodcitius&ftaiim  vm  prarnari  tc- 
ftacor  iuffcrac.In rpecic  vcrbt/./.cwwrytt/Vrfw, admictuntur  omncs  hbciuad 
^^.^i^^Bf^^^^g^i^i^AOAexiurisiuter  cx  vcj^„is  ipijs  tc^  ^ 
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R:imtm'uro^o reflnHus libertis mets.V:o\ndc  nuliusanibjgcndi  locus  relinqui- 
tur,qnin  admitci  dcbcanl  fccundum  fornoulaDi  verboi  uniiErgo  non  ibtira 
atc|uc  hcres  ucgiigcnstuciu  in  voiuntaccfua  dcciaianda^fcdcq  dcmiim  tenv>j 
pocc  quo  non  podit  ille  ampUiiftcligereciteftat(>rU  foi  voluntate/^ucNi  iam 
disuaiusnon  prii^  comingere  qulkmdcceflerit^^uiaqotndiuvitiit^laluam 
haiMtJibcrumque  ctiatih  pollqii^m^l^f  rit»itcn|naia!gcncii  arbitrium  pro- 
ptcr  verba  lUa  extcnfiua  quthus  yoleSiavx^^t^i«tsfhtanerss,  ita  vt  nec  poflit 
dici  negligcnsquandiu  viuic.  Isenim  tantum  negligcns  eft  in  cbgcndo  qui- 
taLdiuscl-g  tquimtcftator  voiucritjnonqui  fpatioteiDporis  fibi  ad  tl  gcn- 
dumdato  vluscft,quamuis  ciuus  cligere  potucritli  voluilfct.  In  quotaccrc 
.  adhuc  non  poirum ,  quin  moiKam  Triboniani  manuin  Sc  in(cttiam  in  J.  /• 
Cffi»f irn£(iN»aliunde  nec  ob(cur^  roco  iudicto  deprehendi>cx^eo  nimiru  quod 
«ikm  inicio  legis  eam fpeciem  propofuiiTctsin qua tcftator  dixcrac,  roo^o  refli- 
tMmlAertismtUftfkiw  v«/(i,rubinde  tamen  eam  variat ,  cilm  m  yfrjic,  ytdt' 
turenim ,  eam  fidcicommiiri  formalam quafi  eadem  lit,proponit,rY/iitfr/iir 
f «*  ve/*fm ,  cilin  tamen  inter  has  tormulas  muhum  intcrfit.  Hscenim  po- 
D;eriornon  admittit  libcrrosad  pecicioncm  fldcicommiili  cx  vi  vcrborum;. 
fed  tatituii^cr  iuris  interpreucioncmyClquidem  (^uantum  ad  vcrba  ipfa  hc-- 
rcdi>^<J4liiWi<i%tPa|i^p^  rx  f^Hm.p.  r<^o ,  id  eft  non  t- 

liotAdfideicorhm^fflSBm^pl^caverbainuitira^  vidccur  qu^m  it  ciucm  hcrct 
clcgciir,&;  ide^iceflantcelie^jbncniemocx  Hgura  vcrDofum  aafidcicom- 
njjliumadmiuenduse(Tct,omncstamenadmittunturfedpcr  intcrpretatio- 
ncm  iuris,nealioqui,vt  toriesdiximus,in  poteftatc fithercdisfaccre ncminc 
cligendo.v  t  fiiieicoinrajlVum  intcrciJaCcrgo  non  viuo  hercdcat  poft  ipfius 
duntaxat  m^)rcem>quo  dcmuni  tcmporcccfcumefle  incipit  ncnuncmprK- 
ferriampliuipo{rei«^»i(.r«^o,  cuiusloci  rationem  qui  pecunt  ex  co»  quodte-. 
ftacor  in  fideicomniiflo  adieccrat  vcrbum  cmm  imf^is  v^rrAntmeo  iudicios 
cdm  iis  qii^i^e  vcrbis  oim^^PoQet  nihUbmlni^^ 
cttiv.ies.Qmd  chrm  rcfcrtan tcuator  fidcicommiflum  cxpreltim  concttlcric 
in ccnipus  morcis  an  i'n  eam  hcrcJis  vohmtarem  qiie  dcclarariadeoquiettm- 
tari  quandocunque  po/sit  .iJ  cxtremuin  vfquc  vit.c  lpirituni?Qiiod  n  ita  eft, 
.quisnon  t4te4$ur  longc  dur.orein  &  abiurdiorcm  cfie  inccrprecationcni 
qujun  ad MirCatiun  Tribo juaiuii  adhibcc,li  dicamus  eam  Marcciii  fcnten- 
tiamfiiifle>vt  tcA^roreita  fimpliciter  hcv^i^liherttscpiTnlmist  admitten* 
di  flntomnes  ad  fidetconimifsi  petitionem  ibtim  atque  ccflauit  vcl  tantif- 
pcr  hcresiacfil^do^^CiMctK  iqsg^  difficfliuf  irtpcriuris  interprctatioirf. 
lisruccurr.itm  qi  i  c-  vcrbis  non  vcniunt.quimiisqui pro    habieii^ vcrba: 
teftiiMcnti,nevtnoitroruni  brocardicovtar,  duo linj;ularia  circa  eandcni 
rcm  &:  fpeciaii concurianc,ii  eos  qui  vocati  non  func  ne  quidem  iinguli  ni- 
£^jkgwidi«ftje  liue  cxpccila  fiuc  l^Qiu  fidi^erentur ,  admittamus  Si  nulla 
fadwyftiitoej^attm.  at^uc  ccflauit  hcrcs  in  voluntaic  fuadcclaianda^ 
cam  tatis  M  qaiodadfideicommiflum  vnldtintasst 

rclictum  cligcreturiujEi^d  i^cni  cllf,fleli^eretur>  omoes  tamen  admitcd.^ 
turetiam  c!tracIeai<ainCBfquai»iisnonnih  eo  demum  tcmporequoccr- 
CLini  iitcicLtioncm  ficri  aropliiis  nullam  pofle,  id  cft  poft  mortcm  hcredis.. 
.tatcor  tamcn  cftcdii  ipfo  nihil  intcicfle  hac  partc,  an  teftator  ita  fcripfcrit, 
rt^rtfiitHailthents  mctsqmbM  volcs»ai\  ita,r«; exlibc,ttsweisyolei\.  Vtroquc  e- 
iW^^jfi^fJ^wpuUa^cr  hercdcmfadaiic>^^  omncs  iibcrtii 
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ad  pecitioncm  fiicicommiiI^5c  vtToqoecaTa  non  ntfipoft  morcem  heredi^ 
aliccr  atqac  Ci  legi:um  fit  vnicx  lil^crtis  n  jn  ad  Jitj  cxprcfri  ii  claufulajqtif 
ticc  clcdtionein,  qiiamuiscatacitc  fiibincc.lit;atm"  per  kgis  iiHcrprct.;tionc> 
qux  licuci  nulla  rcquiric  vcrba.fcd  folam  iiins  poteitateai,ita  non  potcft  vi- 
derihabere  vciba  viia^xccnliua»  quorum  poccftace  6eri  debeat  vc  cligendi 
faculcasin  diem  vfqae  mortis  h'eredisidDraredebeftt^vcru]^fiiiikfinos.Non 
crgodebnitTtibonianus  eamMircelH  rentfcntjftnt  qu«  txrat  inJ.  LJiqnit 
TiMi7*^*i.apcare5;protrahcrc  ad^fp^cietnillaniqbccic  codem  Marcel> 
lo  proponitur,  «;»</. /.f//;n  (^'«i.-iiwjdebuerarq  112  obfcruare  non  modo  diuer- 
iitatcm  :liani  Fannularum  ,  qtiam  hiicijrquc  cxplicaujmus  >  feJ  etiam  quod 
duo  illi  loci  cx  diucrfis  MtrccUi  libris  fumpti  funt.Vnuscnim  eft  cx  libr.io. 
Digeilorum,  aliuicxdccimo  quinco  vcconllatcx  inri:riptionc,f/./.i7.  cj/.yJ" 
i(.qn«  reqotcuc inimediat^»</.  /.  chn  qmdm  >  &  in  qua Mmcii  trada» 
tnr  eadem  ip(a  quarftio  >  de  qua  sa  dJt^ekm  fuidMt » Ci  quibuidam  ex  libertis 
abfcntibus  pr.Trcntcs  HdeicommiiTum  pecam  quafi  prasfenti  diedatuma 
q.iid  faciendum  rit.Crcdibilc  (i  quidem  cft  cx  eodcm  libr.  15.  funiptam  cfTc 
Mjrcelli  fcQtcnciam qux ex  Ylpiano  refcrcuruvi/.  /*  cumqiudMn^  nulio  cita- 
tolibro.  . 


•  ERROR  SEXTV«. 
DeSc4tmlk  ^^^ncllummuin  d.Utiimfddml 


.  ,  ^  Ltcrum;quodTribonianum  fcfcllit  mcoiudicio  illud  cfti 
I^PJK  Vjpji  quod  MarccnamiSoBttola  nouri&  t^eprehciAdi  vidit,  necr 
Wi^tamcBScaiiotetitjnmibcn^  perccpit>indc  namque  occa-; 
^">onem  fumpfit  reptchiCDdendi»  magiS  ac  magis  MarceUft 
fjS^^  >SF  etiam  in  co  in  quo  non  fuerat  i  Scxuola  reprchen-. 
^  ifftfyi  fps,  Scripferat  MarcclUis  ,  poll  e.xpofitam  ruam  opinio- 
ncm  dclibcrtisomnibiis  ad  fiJeicommifil  pctitionctn  admitccndis  fi  nc- 
moelc(I!tuscfT^,  pLwe  fictteri  (iejunchffint  ,  fri>etiiiii  dandi.m  1  ydheredic^ 
i^r  t^Jrius  qttdtn  peieret ,  decejiu ,  hoc  VC16  cft  ^ood  ScBRrola  reprehciu. 
$H^|nthc  illaiquod  n  omnespeterepoCucratiT^ar  non»  itfquir,  qui  deccC 
^l^ntiidheredemtranrmifcrunc?  Reprehenfio  non  cft  mala,  fiMarcem 
mcntembcncScxuoIaintcneiitiiUodeoimextradubiumcft  ,  Icgati  peti- 
tioncm  qu:c  dcfunclo  compctiittratifmirti  id  hcredcm,ci\m  ad  caufam  traf- 
miirion;sfulhwi.ic  dicm  Jej^iti  ccdilfc  velhdcicommifsi  viuo  lcgatano  aut 
fiJcicoinniiiririo,quod  iplum  nihil  aliud  cft,qu.uii  cceptum  taillc  dcberi  lc- 
gatum,vel  ESc\comimiVamil.i.^.4.& palfV.qu4ttdJieslet.€tdH.i^ 
ii^deyerb./i^nifi:.  Sed  vcTcor  nc  MarcclU  mciis  longi  alia  facrit  1  quem 
jiembfacilicrcdidcrit  igoorafleid  quoj  omnesfciunttqaodenimfcripfc- 
tzuftc*ttndefitn6iifuntM\x^  dubic  inccllexcrat  dc  iis  qui  viuo  hercde  mor- 
tui  elTcnt,icproindc  priufquim  ftdeicommifsi  pctitio  nataefict,  qmm  fu- 

pt^oiicadunosiiafduQO  potiuircaatcmortcm  ha;^spc0|tcr  fidcjcom- 
..  ..        .  .  ■  .  miflt. 
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itiifsl  verba  cxtcniiua  ,  qux  faluum  eligcndi  arbirrium  in  ca  rpccicda- 
b.inc  iiercdi  qiioad  viucrct  ,  dc  iis  in  lumma  qui  dcfundi  ejfcnt  non 
foimii  antcquam  fidcicommiflutn  petcrcnt,  fcd  etiam  prius  quam  fidci- 
commilfumpetcrcpoireftt.  Etcontra,  quod  dixierai  Mdrccllus/r^fr/?//* 
dufiJim  ,  non  dc  alio  porcrat  accipi  ,  quam  de  co ,  qui  hcrcdi  grnua- 
tofupcruixifrct  ,  fupcrftitcm  cnitn  opponcbat  ,  non  cartcris  coUibcrtis 
pr»dcfun(5kis  ,  fcdiicrcdi  ,  qui  cilm  cligcrc  viuus  debuiirct  ,  nulla  ta- 
mcn  fzOix  clcdtione  dcccffcrat.  Eodcm  planc  fcnfu  quo  Papinianus 
kripfit nV«  pjifr  JJ.  f.hereclitAietnfiliu/eocLdclegdt.i,  Ciim  quis 
hcrcditaicm  filiis  fuis  vcl  cui  cx  his  voUicrit  ,  rcflitucre  rogatus  cfl, 
condicionem  H<lcicominifsi  ante  mortcm  fllij  ciufdtmquc  hercdis  non 
cxiflcrcjidcoque  viriics  partcs  intcr  illos  (i«rtqui  co  icmporc  vixcrinc 
quo  filius  mortuus  eft,  cum  dc  aliis  cligcndi  faculras  ,  inqu;t,  ronluc- 
rit,  qu.T  ratio  etidcm  facit,  vt  (i  vnus  tanii\ni  fupcrflcs  fucrir,  ci  foii 
dandum  fit  fideicommjffum  ,  non  cjjtcris  quia  detundi  lunt,  ncc  co- 
rutn  hcrcd.bus  ,  quia  non  potucrunt  fidcicommifTum  condicionale 
tranfmittcrc  ,  ijqui  antccondicioniscucntum  dcccircrunt  :  quod  tanicn 
tranfmittit  fupcrites  fipr.ufquam  pctcrct,  dcccffcrit  ,  quia  pctcre  potuit 
antc  quam  morcrctur ,  cum  fupcruixerithcrcdi^crcuius  mortt?m  cxtiiic 
coudicio  fideicomi»iifsi  vt  confcqucntcf  dubitari  non  pofsit  quin  d.csccf- 
/crlt  co  viuo  ,  vnde  apparcc  cuidcntcr  qua  rationc  moius  Marcclius 
aliud  iuris  conflitucrit  in  hcrede  fupciftitis  qujm  in  hcrcdibus  prar- 
dcfun(5^oru;n.  Ncmpc  quia  dc  iis  prxdcfunftis  traclab.it  qui  priusdc- 
ccfsillcnt  non  foluin  quiin  fidcicommiflum  pctcrent  ,  fed  etiam  quani 
pcterepof^cnt  ,  de  co  autem  fupcrftitc  qui  dccefsiflcc  priufquim  pctc- 
r«t>at  nonpriilsquhm  pcterepoflct,  Scacuola  vcro  vt  Marcellum  rcprc- 
hendcrct,  more  iliisfamiliari  qui  ad  alium  notas  fcripfcrunt,  quosnimio 
rcprchcndcndi  dcfldciio  tcncn  vt  plurimum  folcrc  compcrtum  cfl  j  Cic 
Marccllum  acccpit  quafi  fcnfcrit ,  dcfumftis  vno  exccpto  Itbcrtis  oiijnibus 
pofldiem  fiJcicommi&iccdcntem  foli  rupcrrtici  dandum  fiticicommiflum 
nut  cius  hercdi  fi  priufqu^m  pcterct  illc  dccclsit  ,  non  ctiam  hcrcdibus 
cxterorum  ,  qui  ctiamcnm  viurrcnr,  pctcrcpotuifi*ent.  Sic  cnimacce- 
ptum  fuiffc  Mjrccllum  a  Sczuola  conf^at  cx  rationc  illa  rcprchenfionis, 
Siemrirs  petere  pitMerunt  yCtirnon  quiaecrjferunt  ad  heredeM  tranfniifiriint }  Ec  * 
fanc  /i  MarccIIiis  ita  fcnfi/lcc  *  quomodo  eum  intcrprctatus  cft  Tri- 
boniauus  ,  vt  flatim  acquc  hercs  fidcicommiffo  grauatus  moram  vcl 
mmimam  in  cligcndo  GontrJxiiTct  admittcndos  tife  omncs  ad  pcti- 
tioncm  fiJcicommifsi  ,  vix  ficri  poffct  ,  vc  non  potucrint  prxdc- 
fundti  collibcrti  Hdcicommiffum  pctcrc  antcmortcm  fuam  ,  nifi  po- 
ncres  viuo  adhuc  ttflatore  aut  faltcm  ance  aditam  ab  hcrcdc  hercdiia- 
tcm  dcccfsifTe  :  quo  tamcn  cafu  non  elfec  cradandum  dc  tranfmi/sione  . 
fideicommifsi  quod  in  caufa  caduci  vcl  caducum  facfcum  cffer-  Ec  lamcn  nc- 
garinon  potcfl,quin  Marccllus  de  iis  rcnreritqui  dcccffcrint non  m.odo:V 
JJ0II:  tclbtorcin  verunictiain  pofladitam  ab  hercdc  iplius  hcrcdiiatcnv 
fcd  viuo  taincn  hercde,  atque  ita  ante  ccJentcm  cx  condicionjs  cucntii 
dictn  Hdcicommifsimeqi  vllam  reprehcnfionis  occafionc  vcl  malcuolo  cui- 
qMaMaccellus  reliquiflct.fiaii  UU \Cib3y^Uneficctm  (iefunJifuni ,  adjc#jllct. 
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'vinohereJeiCH3omoi\occnc  intcllcxit.Atquia  i>6  dixitiooluic  quifquis  Maf- 
cciliim  tcprchcndit  hoc  rM|)plcrc,  vt  repi  chcndcndi  anfam  rctincrct.  Sic  c- 
nim  loquor  >  quia  non  facilc  poffum  mihi  peifuadcrc  in  mcntcm  Sca:uoIx 
vnquam  vcnircpotuilTc  vttamlib'cntcr  nulloque  colorc  tantiim  lurccon- 
fultum  quantus  Marccllus  fuit ,  notarct ,  cuius  fcntrntiam  iufta  inrcrprcia- 
tioneadiuuarc  &  cxcufarc  potiusdcbuiffct.Vcrcorqucnc  Iitctiam  hxc  nota 
Tribonjani.qucm  vidco  adicciire  de  luo  vcrba  iIIa,c«/«  nullt  o§'ertur-,Q^wx  non 
potuit  adderc  Sccuola  qnin  cjm  nifciti^  &:  cauiliationisculpam  in  lcconii- 
cerctquamnos  Tnboniano  adfcribiinus.  Ncccnim  MaicciJusfcripferac 
poife  omncs  fiJeicommilTum  petcre  cum  nulli  o(fcrtur,ab  livrfde  viuo,  fcd 
poflc  omncs  fidcicommifTum  petcie  fi  hcrcs  ncmiacm  clcgcrit,  quod  pc- 
rindceratacfi  fcripfilTetpolTcomncsfiJcicommiirum  petcrc  poft:  mortcni 
hcrcdis,qui  fcilicet  quandiu  vjxii^cligcre  ^otuit ,  ac  proiude  quem  dici  non 
potcit  abfolutc,neminem  clcgilfc  priufquam  dcccffcrit,  quamquam  autera 
liccrcc  dc  Scaruola  cam  niale  fufpicari  vt  Marccllum  tcmcrc  ac  finc  caufa  rc- 
prehcndcrc  voliiilfct,  qu.ili  Marccllusncgaflct  tranfmiflam  cilc  pctitionem 
lidcicommifsiab  iis,  quipoft  mortchcrcdisccn^anic  eJcdionc  deccfsiflenc 
antc  pctitum  fidcicoinmilfum ,  noti  idcotamcn  faccbor  aut  Marccllumaut 
Scacuolatn  ineaFuifl^e  harrcli  vt  crederct  in  propofita  fpecic  natam  fuiffepro 
omnihus  pctitioncm  lidcicominirsi  iam  indc  ^  quotemporc  viuushcrcs 
jnoram  in  eligcndo  contiaxilTct,tantum  abeft  vtmthi  perfuadcam  virumq; 
in  tam  abfurdafententia  cumTribonianoconfcnfiirc,  aut  Vlpianum  codcra 
fcnfu  fiucMarcclli,liuc  Scaruolx  fcmcntiam  acccpilVc.  Nequc  rurrum  con- 
tcxtus illc  verborum  fapit  cJcgantium  Vlpiani,  prxfcrtim  verb  illo  in  loco, 
Cwn  i^itur  omni'fUS  (omptt^t^tnentl  notatu/  eU,c < .  Hft  cnim  totum  id  longc  di- 
gniusclcgantia  Triboniani,maximc  li  iungascxtcraqujc  nos  inprxccdco- 
tibusobfcruauimus.  ..  fc  .  . 


ERROU  SEPTIMVS. 

Ve  fideicommilfo  f.tmili^relicfo  dtl  §,  in  fiJeicommifo  l.  cmnid 
.  ^i.ahdsl.citm  itdde  leg.l. 

V  Mfamiliac  rclidum  cft  fideicommiflum  in  qua/intplures 

'^yp'^  -^agnatorum  aut  ctiam  libcroruiii  gradus  ,  fi  quzratur  quis 

^    ^^^(^ad  fidcicommifsi  pctitioncm  adniitti  dcbeat,&quo  ordinc 

^^^^o  jfatcntur  omncsid  feruandumcflcquod  Modcftinus  refpon- 

i4!>=  (lit,  ,„  /.  anm^^l.  .thasl.  Cnm  ita  f.  tn  fideicommtjfo  e/e  legat.  2. 

Admitti  quidcm  cos  folos  qui  funt  cx  agnationc  tcftatoris  ,  &  dc  nomiiic 

ipfius  non  ctiam  cognatos  qui  pcr  fceminani  conJUiKlli  /hnt ,  quos  conftac 

familiac  appclUtione  non  contineri  l.fmilid.De  yeth.pgftfii.  nifi  communis  v- 

Yus  loqucndi  eo  in  loco  in  quo  tcftamcntum  condiium  eft,  diuerfam  inter- 

prctationcm  fuadeat  vtBart.traftat^r/i/.  §.inlideiiommiff».uMm.^.\h\zdd\t 

&  rede,nihil  ad  rem  faccrcquod  luftjmanus  cognatos  agnatis  cxxquaucric 

quanrum  ad  caufam  luccefsionis  inteftati,  No«f//.  ii8.</f  hcred.ah  ihttfl.^Hment. 

ncc  cniin  conftitutionc  lila  fadhim  cft,ficrivc  potuit,vt  cognati  fj^i  fint  a- 

gnati  aut  contra,quac  nimis  fedaciret  vciborum  rcrumque  o^nfulio ,  vt  c- 

iuhlcm  lui\iniaiii  vcrbii  vtaii  m  iMu  C.  de  le^tt,  tutel  Scd  intcr  cos  qui  func 
..  ..     ..  .  -  —  -  -     .  -  .^.   -  cx£i- 
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cx  fdmiliaquisaumicti  dibcac  &quou'emlorciincr6]ta  coDdat.Modeni- 
nus  fancpnmo  loco  cosvocariait,  qiunominatiriint  ^  tcllacorejnimirum 
cuuircumquegradus  ^11:  etiamfi  rciwotioris  vt  rc6ttCaflieiisinterpretatur» 
quod  nonnulJ:  ciim  Accurno/icaccipiunr,vc  fi  ccftatorica  rcnpfent  »  hnrt- 
dum  CorKcU  won  fvtulnt  mex  diri  voJo jciluei  Te  r<»<^  lo^wwjPeirus  &  loannei 
cxrcrisomnibus  qui  cx  familia  funtprsferancur,  iis  vcro  deficientjbusfic 
cxtin(ftis  cxccri  de  Umilia  admittantur.Alij  veroiac  mulc6  melius  cum  Bar- 
lo\oiC\  ccftacor  ita  dixcric,Fft«</«m  CorneliAnum f.itntlt^me/e  ^Art  Wo,(^  Tetrotor 
laMtm,  Copulacnim,crjaugcc  r>onreftringic,/.f.</4wfw,46.</^ /r^4/.3.cum  c 
coatrario  arciculus,/i*//ff/,rcftringjt,faciatquc  vc  Pccrus &  loannes  taxatio- 

.nis  pocidsqu^m  ampliationis  gratia  noinjnati  videancur,  ac  proinde  vtalij 
quam  ipfi  ad  hui j/modi  Bdcicommillum  admicci  non  pofsinc  ,  ue  quidetn 
poll  'i^^iotjl.legduf  pilI<citl/.9>$.uD.Je  fupellJe^ai,  Acpoft  eos  qui  nominati 
fui;t,quain'ji$  placeat  MoJeftino  admicci  eos  debere  qui  cx  nomme  defun- 
fiicruncco  temporcquois  moricbacur,  dubicant  camen  noftrian  ica  id 
inceiligi  debeac,vt  priores admitcancur  illi  qui  runt cx eodem  ordii^e,&  gra- 
du  nominacorum,an  vcroilli  qui  func  ex  al:o  gradu  dumniodoproximiore. 
Nam  h  llnc  cx  alio  gradu  icmociore conftac  intcr  omncs  non  pollc  illos  cu 
proximioribusconcurrere,ci1m  vtquifque  proximiorcft,ita  &  prior  in  du- 
d:o  ac  cxtcrisparibusad  fidcicommiiTum  inuitatus videaturfVi  fcriptum  cft 
ii  d.§,  i»  fide/ccinrMtO'i/id(,uVa^mia.nOim i.petCi6^.  §.friUreeud.t:t.  hrequcncior 
tanicn  &  vcrior  noltrorum  fcnccncia  eft,  non  tam  eum  gradum  fpc<ftandum 
cire»iM  quo  func  qui  foli  nominaii  proponuntur,  quim  cu  qui  lit  proximior 
tcftatori.Nam  vtBartolus  bcnc  obfcruat,non  ita/cribicModcltinus,  vtdi- 
cat  poft  excin^osomncs  eos, qui  nominan  fucrant ,  admitti  eos  qui  exeo 
ordinc  fucrincfcd  qui  cx  nommc  defui  (fti  ,  &ex  hisiplisillos  qui  primo 
grad  i  procrcjci  func.Nominatio  cnim  ccrtxpcrfonac  dcmonftrac  dile<5tam 
Kijfle  ^  ceftatorc  pctfonam  iIlam,non  gradum  in  quo  cft  pcrfona.  Sunt  crgo 
pciorc  loco  admitceudi  proximioics.Scd  hic  rurfum  hxUcacur,an  proximio- 
rcs  intcll  gi  dcbcanc  illi  qui  proximiorcs  funttcftatori , an  veri>  qui  hcredl. 
Sic  cnim  Modcftinu j  locurus  cft>&:^adc6  ambiguc  vt  quid  fenferic,  no  facilc 
iciri  ^ofsittxut poj}  omves  eos extm^ios ,  (jM  ex  nomtnc  dfjuu^ii  jt<crnnt  eo  tewpore 
/jwi  lejia  or  merert'tt'rt&  ^ui  ex his prtmogratln  pt  tcreatifnt.  Ncc  dcfunt  mngnt 
plcriqucviriquimoticxillisvcrbis^c^yf»  f.v/;»  ,  pro  iisrcfpondeanc  ,  qui 

'J^roximiorcsiumhcrcdi.  Nam  qi  emadmodum  priorparsclaufulaenon  dc 
aliisloqintnr,quam  quifucrmt  ex  nominc  dcfun<Jli,temporciiiortis  infpc- 
<fto,ii(^ poi*crior  non  ad  aliospcrcinerc vidctur,  quim  qui  prod^eati  Ilnt  cx 
iis  qui  ex  dcFunifti  nomine  fuerunt,ac  proindc  qui  ipfis  prioribus  fideicom-^ 
miflariis proximiorcs  func  non  qui  teftacori.  Quam  fcmcnciam  pratcipua 
incer  cztcroscontcntionc  dcfcndjt  Bartholom.  Socin.  <idl.  heredesmei  57. 
^.litmiu  D.dd SC.Trebill.c-  lon^.  249.  253.07  voi.j.coMf.j^.Volum.  4.  &alij 
tam  multi  poft  eum  ,  vt  quamuis  ^conctjriaparcc  ftccBarcolus  ,Baldus  ,& 

*  frcqucncior  vacrum  intei preti  m  fchola,  hodie  ramen  vix  fciri  pofsicquar- 

'  jiamli'  magiscomraunis,/iaucorum  quiin  viramque  partem  atifcrrifolenc 
capita  nu :nercntur:quac  numcrat  cxa»Jic  Anton  n.Tcftaur.fl^Vf//!  Pedem.Cj^, 
Mihi  camen  concraria  opinio  quie  vt  diximus  fuic  iam  olim  Barroli  ,  ^dlji 
(ognatis nurn.z.de )  eb.diJi.&c  sinuc[\xio\  uii)  ^i)On  folilm  probabilior  clTe  fcmper 
vifacft,fcd  cxcra  oiiincm  omnino  dubuationemjnModcftmocrcdimusWi 
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d.$,tn  fJeKtmmiJfoivhi  quod  ait, Cf      ex  hu primo  ir^tiu pro.t  eatt  rnvt  t  nonz- 
lium  fciifum  habecqukin  fi  fcripcum  cHct,  &  ex  huejui exmmine  Jefun&ijue- 
runt eo  temfore quo  mortehntur  ejuos  pAuUo  trtte  didium  efi  admitttdt  brre  jdpetiiip- 
nem  fid.^kommtiii  foH  exitnctt^omnesnomi»4t§sjtlUpri(jerendt  funi  ^utprimo 
^r^dn procreati  /««srelationefcilicetfcmpcrfadaad  nomen&  familiamtc- 
jbtoris ,  &  ad  pcrfonam  ipfius ,  non  ad  perfonam  heicdis  aut  prioris  fidci- 
cominifldrij.  N^m  cum  fcripfiiret  Modcflmus  poft  cxtmdios  omnes  nomi- 
ratos,admittieosdcbcrcqui  cx  nominc  dcfuntfti  fucrintciim  ismorerctur> 
&dubitari  probabilitcrpolfetjan  licfenlifTct  vt  omncs  omnmo  agnati  ad 
tcftatons  nomcn  &  familiam  pcrtincntcs  fimul  admiitendi  ellent ,  an  vcro 
fuccclfiuc  ita  vt  ahj  aliis  pratfcrrcntur-jnccefrc  crat  Modcftinum  ea  verba 
addere,  crnut  exhi^primo^rdJuprocrejti  funty  vt  quiuis  intcHigerat  fcruanda 
trtc  hoc  cafu  intcr vocatos  graduum  pracrogatiuam,  &  proximiores  tcftaio- 
risrcmotioribus  pracfcrcndos.  De  quo  nec  quifquam  vtopinor  dubitarct 
fi  paullo  clarius  Modeft inus  fcripfiffct ,  cr  ex hts  tlUs  nui  priwo  grjidu procrtAti 
y«Mr.Quld  autcm  intcrcfTc  potcfi  apud  bonos&  intelligentcs  lureconfultos 
an  ita  fcriptum  llt ,  cr  q»i  ex  k>,an  ita  potius,©*     Ins  qui,  Cic  cr  tn  l.  Titia  Seh 
87. /.5«4  ItherttSiibiytfuiye  ex  hrs  tnnc fuptruiuent,  Prjtfertini.cum  &  prxcedcfl- 
tia  vcrba  cfl ent aperta  de  admitrcndis iis folis  qui  de  nomine  ac familia  de- 
funftiFui(rentmortistemporc,&  ratioiuriscflec  manifcftirsimapro  iisqui 
toftitori  ipli  proximioi cs  elVent,non ctiam  pro  iis  qui  hcredi ,  quandoquide 
pcr  Hdcicomraifrum  non  heredi  fuccedicur  ,  fcdtcftatori  :/.fo/;rrf<//  41.^. 
c}im  fiUx de  vul^.o-  pHpill./iibJl.Lfefuens  autfiio  68.  de  Ug.  a./.l.i.cr  pj(J.  D.  dd 
SC.Trebell.  C^adc  caulanon  infubtilitcr  quidam  hac  in  re  diftinxerunt 
vulgarem&:  fidcicommillariam  fubftitutioncm  apupillari ,  vt  m  pupiliati 
fpcaandum  fit  quisproximior  fuerit  non  patri  qui  pro  tilio  tcftatusptopo- 
nitur,fcd  tilio  qui  ipfe  teftator  cftc  intclligitur.  Secundum  ca  qua:  fcripii- 
Hius  inCodicc  Fabriano,  Defin.6,deyerh.fi^^mfh.Kc  longcmcliusquamoui 
vulgarem  &  pupillarcm  a  fideicorrimifTariafcpararuncquos  refert  rcfclilt- 
<jucTcflaur.i//(5f.  dectP,  64.  num,  4.  Deniqucvt  fubtilitcr  iam  ohm  Raplv 
Cuman.  dicebatdidio,     ,  in  fupradidtis  illis  Modeftini  vcrbis,crywrx 
hts  ,  non  ad  copulationem  addita  eft,  fed  ad  dcclarationem  pra:cedentiuni 
.Verborum*. 
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Dtntminefamili/t  Mper  feinduCutmultipUcjitioneni   .  •'• 
fideicommiJforMn. 

!Id  ET  vR  autcm  hxc  intcrprctum  noftroruni diflcnfio,&  c©- 
Tum  crror  quj  pro  grauati  proximioribus  rcfpondcrunt ,  cx 
^52codcrctndMTe,quod  omnesfupponuni  &pro  vcro  habent^in 
/^y^fpccie illa  Modcftini de fidcicommirto  familur rchifto ita iu« 
tjl^cfle^vt  fideicommiffumetiam  quod  prioribus  .icquifitum  fir^^ 
trandrc  nihilominus  debcat  ad  poftcriorum  graduum  .ignatos  quafi  plu- 
ribus  fidcicommiffi  gradibus  conftitutis  ,  in  cafum  non  modS  vulga- 
rcm,fed  ctiam  fideicommifsi ,  vtrealcfit  fidcicommiflum  &  perpctuum 
«^uandiu  aliq^uU     tamilia  fupcrcrit.    Sic  cnim  vulgo  taofitiAdd,  f.infi- 
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^ti:ommi(j\{ed  oiiinium  ipertifsiiue  Cadrcnfis » diccns  tcnciidum  hoc  cflic 
nicntijquia  vcrbum  Famiiiz,inquir,hociinportat  vt  hdejcomminum  vc-^ 
niat  dc  vno  in  aJiuin ,  ncc  picliore  ac  nc  quidem  aha  rationc  vnquau)  mo-. 
ti  funt  qui  tam  pcrtinacitcr  &in(ulsc  pro  grauati  proxunioribus  rcrpon^f 
derunt )  quam  quod  poftcaquam  bonaiam  fcmcl  acquiiita  Tunt  grauato» 
cum  isquj  pollgrauacum  fucccdit  >  non  ni/i  mcdiatc  fucccdat  tellatori« 
xquuni  (It  illum  qui  proximior  (it  grauato  prjcferri  ci  qui  tellatori  pro- 
xnniorfuic.    Itaenim  Alciac.  in  i  pronpmutio  $.famili/ctieircrbor.f^ntfjiafi 
Atqui  hoc  faifum  cfti  quod  putant  ^  onmcscos  qui  funcde  famjlia/ic  vo^ 
^cariad  (idcicommifrum  Familix  rclidum  vt  bona  fidcicommilTo  fubic^s 
pofsinc  ^  dcbeant  dc  vno  ad  alium,vt  Caflrcnds loquitur*  dcucnire.  Fateoc 
quidcmadmittieosgradatim,  vtfcriptum  cft  tnl.vlt.C.dcyerb.fgfnfic.  id 
clc dc gradu in gradum ,  vt  quifquc  quopriorcft  ingradu  copriiYs  dtbcac 
admltti  ad^fidejcommilfum ,  fed  dico  ita  uoc  accipi  dcberc  vt  ndciccmmif^ 
ium  omnibus  qui  cx  Familia  func  gcadatim  dcfcratur  in  cafum  vulgarcm  ilu- 
jaxacid  e(l  ita  dcmum  h  is  qui  prior  vocatu$ell,rucccdere  tamen  noht,  aut 
aliqua  dc  caufa  non  pofsit,aon  etiam  in  cafum  iideicommifsi ,  hoc  ei\  ita  vt 
qui  cx  lideico.niiru  lam  fucccfsic podmodu cx  alio  Hdcicomjnb  eadc  honz 
lcqucntisgradusagnatorcfliiuerc  tencatur.  Qiiam  in  fententiam  anobis  ii 
nuiltos  antc  annos  propoiitam  Lh,  14.  Coniec/ur. 44p.  14.  moucnt  mc  veiba 
ipfatam  Modeftini  in d.i.tn ftdeicomtniffetC^uzm  luftinianim ^./.  W/.  Mode^ 
fiinus  cnim  podquam  dixit  m  Hdcicommiiro  quod  familia;  relinquitur  hos 
ad  pctitioncm  eius  admitti  polfe  qui  nominati  funt ,  non  (ubiicit  quomodo 
rubiiccrc  dcbuerat  (i  idem  fenfillctiquod  inicrpretcs ,  cr       {'"«f  J  fos  exiin" 
\iioSiqtnexnomtnc dr[HnCii fntritit  eo  tempeye ejuo tefiaior m(reretMr,(ed  fcripnt,/«if 
pofl  omneseos exiijthsi^ez  articulum  diruindtiuu,4w/,cuius  proprium  eft,nort 
.rolum  vt  fcparct  atque  ordincm  fucccflionis  dcmonilret » impcdiendo  con- 
curfum  qui  alioquin  per  copuIam,cri  H  aliud  nihil  obdarcc  induccreturjfcd 
.eciam  vc  vuigaremcafumexpiimat,ac(i  piuribusfcriptum  edcc  >  dutfyqui 
mmtn.itt  fuertnt  fncceJere  noient  dut  non  fotermty  ^uid forte  idm  fint  frddejhftin , 
in  d.l.Ttiid  Seio  Sj.$,Seid  liberlij,m  ilhs  vcrbis,^ «/W  ex l  is  tuvc  juperutticnt  eod^ 
iif,delefdi.z.l.Luciuj  j^.f.i.\h\»yel fi ynujyci  omnem,D.ddS  C,  Trebell.  Ccrtum 
cnim  cftin  (ideicommifsis  vt  dcinlcgatis  Sc  in  hcrcditatibus  po^Tcvulga- 
rcmfteri  fubftitutioncra  ,  /.  rlt  eod.  Suuold  jS.d.l.Lucius.  f.  pdier  puetum 
ifd.U  yt  heredibuj  ^o.de  legdt.i,  Scn(it  crgo  Modcftinus  ,  non  quod  vo- 
,lunt  intcrprctcs  ad  fideicommifTum  familiac    relidum  pofte  ordine 
fucccfsiuo  admitti  omncs  qui  cx  familia  funt  in  cafum  fideicommjlTa- 
rium,  fed  c  contrario  vocatos  quidcm  omnes  ,  Sc  quidcm  ordinc  fuc- 
ccfsiuo  9  fcd  "Xa.  tamcn  yc  numquam  omnes  ad  fidcicommiflum  admit- 
cantuc  t  non  /olum  fimui  ,  at  ne  quidem  ordinc  fuccefsiuo.  Si  cnim 
vel  vnus  admifTus  fit  ,  hoc  ipfo  protinus  cxcludi  caeteroi  ,  &  ita  ex- 
cludi  vt  in  pcrpetuum  rcmaneant  exclufi  :  qui  vcrus  cafus  cft  vulga- 
ris  fubftitucionis,quamfoicmus  diccre  pcr  aditionem  hercditatis  ft  de 
hcreditate agatur  9  vel  pcracquifitioncm  lcgati  aut  fidcicommifsi  expira- 
rcfidelcgato  ,  aur  defideicommifroiracflctur '.  yul^./eg.poi)  dditdm  yC.da 
impub.c^  altfi  fubflit,  Ncccurfiim  italoquitur  Modcftinu$,vtdicatpriciclo-* 
i»admiui  cos  qui  priorc  gradu  funt,  poftcriorc  vci6  cos  qui  fimt  rcn.otio^ 

M  ij 
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res,&  vlttfriorcsjfcJ  fimplicitcr  adraitti  cos ,  qui  pi iore  gcadu  funt  >  nifi  fpc-  ■ 
ctaliter  ilcfiin^us  ad  vltcriorcs  voluntaiem  fuam  extendcrir,vt  iutelligamus 
ve!  hos,vci  ilios  tantilm  admittiinumquam  ver6  &  hos  &  illos  »  (iuc  fimul, 
fiue diuerfis  temporibus.  £t  vero ponc  it a  cx  Fado  incidiiTe  ,  vt  Ipcciuliitr 
cxtcndcrit  dcfundlus  voluntatem  fuam  ad  vlteriorcs>vt  fciljcct  ij  paore  gra- 
du  admittantur.  &  ex  ca  voluntatc  aj^natos  vltcriorcs  folos  totuui  HJcicom- 
iTiiirum  obtinuilTeu>o(lca  tandcm  ime  libcris  eos  dcceniire  >  quis  crcJat  ita 
interprctandum  cile  HdcicommiiTumiVt  poll:  extin<f^os  illos  remotiotes  qui 
iam  fucccf7erint,admituntur  it«rum  ex  poilcriore  loco  proximiorcs?  An  no  , 
fucrit  perabfurdum  remotiorcsquos  reltator  magis  dilcxcrit  ^u^mproxi- 
in  ores  ,  intelliei  tamen  grauatosfauorcproximiorum  mmi\sa)Ic(floriuii? 
Hoc  vcro  fi  ita  cit,n6nnc  illud  quoquc fucrit  adhuc ab('urdius,vt proximio- 
rcs  qui  in  dubio  priils  inuitati  ciic  vidcntur,tanquam  praedilcai,  ccuicantur 
ctiam  grauati  de  eodcm  fidcicommiilo  pol^  moricm  fuam  vltcrjoribus 
rcddendo?  Vndc  vcr6  tanta  hxc  obfccro  fidcicommiiTorum  raultiplicatio» 
eu  n  duntaxat  vnum  fidcicommiifum  (ttiquod tcftator  familiar  (uar  reliquic» 
idque  non  ni fi  vct bo  vno  ?  Finge  teftatoicm -  qui  fii lo  aut  iiiratrc  hcrcde  in- 
(lituto  fidcicommiirum  fimiliz  reliquit  pofl  heredis  jnflituti  mortem)  pr^ 
ftandum.ea  fuilfc  mcnte  vtnon  nifi  vnicum  circtfiJcicommiiVum,&  cifoii 
prxftandumquiproximior  fuiffet  temporcmortis,  &capaxacquitcndi  fi- 
dcicommifsi  temporccondicionis  cueiaicntis.  An  foriC  d.cciiiushunc  qui  ■ 
dc  vno  tantum  fidcicommiiTo  induccndo  cogiiauent  ,  mul.  a  tamen  fccilfc 
ob  hoc  foIum,qu6d  nonTitio,aucScmpronio,  fcd  toti  fainii.x  fidcicom- 
mifTum  rcliqHcrit?Atqui  in  fidcicommiffo  famiiix  reli<^o  prudcntius  con- 
filium  tcflantis  animaducrtitur,qui  cum  profpiccrcc  fieri  poiic,vt  alius  pro- 
ximior  fibi  cflfct  tcmporc  mortis,quam  qui  crat  tcmporc  tclhmcnti,  &  prx- 
tcrci.vt  illi  ipfi  qui  mortis tcmporc  proximiorcs  inueniicntur ,  viuo  i.imcn 
hcredcgrauato.&  ante  condicionis  cucntum  deccdcrcnt ,  malujt  iidcicom. 
miilum  familiac  rclinqucrcnc  tam  cito  caducum  iicrccaut  in  caduci  caufani 
dcuoluerccur ,  quando  elFct  multo  diflicilius  vt  poil  grauati  mortcm  ncnio 
«X  familia  fupcreflctjquim  vt  Titius aut  Scmpronius  aut  alius  cui  nomina- 
tim  fideicommilTumdatum  fuiirct,mortuusrcperiretur.  Non  crgo  fuflicic».^ 
ratioillaeftad  multiplicanda  fideicommiiTa  cum  familiar  vnum  duntaxat  ' 
fidcicommiiTum  rclictum  fiiit,qaod  familia!  nominc  vfus  fic  tcffator  qui  a- 
lio  vtinonpotuitarquetuto  ,  iiccatquc  commodi  ad  voiuntatisfuarfco- 
um  airequcndum. 


ERRORNONVS. 

DtfideicommiffogrsfluMics-reciprociiqHodexfimilUnominc 
*     •  interfretgsitiduiunt,  ^ 

^  p^^^Tin  hoc primum errauit  Ca<lrenfis,ac pofl cum  carteri cx qul-;. 
f         1i^;!^bus  paucosrcperias,qui  fucrjnteorubtjliores  :quodomnc»W 
}  ^^-^r^utantfanilisnomenhocimportarc  vt  intcr  onuics  qui  cx 

l^^^^i^'^'"''**  ^""^  fideicommitfum  induCaturnon  mod©  gradualc, 
wL  ^  <:jA.cd  cciam  reciprocum ,  ncmpe  vt arbitror  quia  vident  nominis  ' 
huiusfigmficauoncm  habcic  pcr  fc  traclum  aliqucm  &  cxtcnfionem^fed  no. 

obfcr-  "*•. 
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obfcruant,qiioci  obferijarcdcbucrunt  tradum  ilium  non  cfTc  tcmporis ,  fcd 
graduut  ncc  quicqua  vetarcquominus  fiJeicoininbm  plurcs  gradushabeac 
Vocacorum)&  tamcn  conf^uicfcat  in  primo  gradueoi  um  qui  admilli  Hnttncc 
cxindc  ad  vlccriorcs  gradus  porrigatur.  Aliud  enim  e(l  dc  vocatione  loqui» 
aliud  dc  admiflione ;  vocari  poflunt  plurcsgradus  aut^fimul  aut  fucccflfiuc  & 
gradJiimprouttcftator  volucrit,  fed  ita  tamcn  » vt  vnus  tantijm  gradusad- 
iniTrus  cartcris  omnibus  ohftct,ne  admitti  vnquam  poflint :  quo  cafu  plurcs 
crunt  quos  vocatos,at  non  plurcs  quos  admiflos  pollis  diccre.  FcttUerunt  e- 
tiam  Caftrcn{cm  vCiba  iila  qri  Ibntapud  Modcftinum ,  pofl  omnes ecs  extin- 
(f?of,quaf  apparct  haberc  tratJtum  tcmporis,  &  eam  omnino  fignificationctn 
vt alij  poft  alios  admittantur.At  illud  ctiam  obfcruandum  fuit  quod  apcrtif- 
fimuni  cft,non  clfc  vciba  illa  teftatoris,  fcd  lurcconfulti ,  ciim  aiitem  dici- 
mus  poft  intcrprctes  verba  tra£kum  tcmporishabcntia  importarcHdcicom- 
iniilum,dc  iis  vcrbis  intclligimus,  quxprolarafint  ^  tcftatorc>aut  in  tcfta- 
mcnto  fcripta.  Nec  cnim  folcnt  lurcconfuUi  fidcicommiira  inducere  quac 
teftator  iplc  noninduxit:  nequcrurfusdc  eo  difputamus,  an  fidcicomniif- 
fum  aliquod  fit,qiiodfamiIiac  cxprcflfim  reiidum  ponimus ,  fcd  an  plura  fint 
fidcicommilla  ,  cum  icft.itor  vnum  fidcicommiflum  tamili«  rcliquit.  C^id 
aurcm  prohibet  cx  vcibis  ceftatoris  travftum  temporis  habcntibusfidcicom- 
mifl^um  vnum  induci.at  non  ciiam  plura?  Scd  &  illud  obreruarcCaftrcnfis 
dcbucrat>antc  fupradifla  vcrb.'T,/)<//jl  om»ryfr/rxm/<30f,praccedcrcdifiun(5tiu& 
illam,4/v/»cuius  vim  cam  cflc  fupra dix  mps,  vtcafum  vulgjrcmnon  fidei- 
commillanutn  prx  fc  fcr.it,  Calusenim  fidcicommiflTi  pracfupponitacqui- 
fitioncm  in  perfonagrauati  cum  iog.iri  ncmopoflit  dc  rcftitucndo  ni(i  co 
quodadiplumpcruenerit,capacitatcm  vcr6acquifitionis  in  perfbna  inui- 
tatijVt  ita  Hdcicommirtum  in  vtriufque  perfona  locum  habeat.  Contra  vc- 
ibarticulusdifiundiuus  pofitus  inrcr  multorum  perfonas  ad  fideicommif- 
fum  vocatasnon  nifi  alterutram  admitiit,qux  admifla  ftatim  aliamcxcla- 
clit,?^  cxclufaaliam  admittit,qi-ac  natuva  &  condicio  cft  vulgaris  lubftitu- 
tionis.    Idco  autcm  coadus  tuic  Modcftinus  vti  vcrbis  iilis  tradura  tcm- 
pons  hshcnuhusipofl  cmnes ecs exfi<Siaf y  non  vt  iftam  fidcicommiflorumul- 
tiplic.irioncminduccrctquam  intcrprcrcs  tam  fjcilc  ini:cxcrunt,  fcd  quia 
tractabat  dcfidcicommilfo  f^imilia:  relidlo  ,  quod  vixcft  vt  vnquam  rclin- 
quatnr  ,  nifi  ca  legevt  poft  grauati  mortempiacftctur,  quiancc  alijprac- 
ftandum  iniungitur  ,  quim  qui  ipfe  fitcxfaniilia ,  adcciquc  piar  omnibus 
C£Ctcrisdtk(ftus,camquc  nimirum  ob  canfam  prior  vocttus.  Qnis  vcrbpu- 
rcgrauct  dc  rcftitucndisfamil'aebonis ,  cum  ,  qiicm  ipfc  cx  famiiia  clcgcrit 
vtprior  boiu  in  fanulia  pofllderct^   An  non  ratiiis&  expcditiuscflctbona 
illafamiliac  dircdbjfiuc  pcr  hercdisinftitutionem  ,  fiue  pcr  Icgatum  darc, 
quiin  fidcicommilTi  viam  in  cam  rcmcl  gcrc?Porr6v:ilm  fidcicommiirum,- 
quod  poft  raortem  pracflandum  iniungitur ,  in  dicm  inccrtum  rclinquatur, 
confcqiienter  fub  condicionc^quiain  tcftamcntis  dics  inccrtus  pro  con- 
<\iCione  h:ihctar  >iil^,Uiesimerti>s  j:,[)ii(rtc/ic.  (^Jem^mlr.  ccrxum  cft  non 
alios  polfc  cx  ciufmodi  fidcicommillb  fucccdeic,qiiim  qui  condicionis  eiic- 
nicntis  tempore  fuperftites  tk  capaces  iiiitcniantur ,  cum  neque  ij  qui  ^rac- 
defundi  funtad  fidciconimifl^uui  admitti  poflTint,  ncq;  ipforum  fucceflorcs- 
in  auosfcilicct  fi  icicomilfum  condicionalc  tranfmitti  no  potuit /.«f*/ 42. 
X>.flf  oblt^4f.^  *Qio».l.Statim Fltrus  48.  ^ .  Cornfho  Felti  i  D.de  iur.fiQ:.  Ergo 
;    "  '  M  lij 
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tjuiaheripotcratvtfiJcicommilTorelicto  familiac  &  quibuli.iam  cx  familia 
fpccialjtci  nominacis  ,  omncs  illiqui  nominati  cirent  morercntur  antc 
hcredcm  grauatum  dc  reftituenda  poft  mortcm  fuam  hcredicatc  ,  cjuos 
tamcn  (i  fupcruixillent  volucrat  teflatorprajfcrri  c-etcris,  nccedcfuit  Mo- 
dcflinum  qui  nominatos  illos  priorc  loco  admttccndoscire  dixcrat ,  fub> 
iiccrc  vcrbi  illa  >  aut p9/i  om»ey  eos  exiincios  vt  fciretur  quinam  po/rcnt 
cx  fidcicommilfo  fucccdcrc /i  nominatim  vocacos  prarmortuos  effc  conti- 
giffct.  Fuicctiam  neccflc  vti  cum  vcrbis  habcntibus  traclum  tcmpons, 
vt  totum  illud  ccmpus  comprehenderct ,  cjuod  a  uic  mortis  teftjtorisin 
dicm  vfque  mortis  grauati  jntcrcc(Iifl"ct ,  ante  diem  fidcicommilli  ccdcn- 
tcm,nonetiani  vt  fcquens  tcmpus  inchidcrct  quod  ex  dica^niti  &acqui- 
fiti  fideicommifli  rubfccutum  eirct.  Dcniquc  vt  dicam  apertius,  Joccc  Mo- 
dcftinus ,  quisad  huiufmodi  fidcicommiirum  admicci  dcbcat  pofl  cxtin- 
(5los  omncs  qui  fuerant  nominatj  :  fed  iion  ponic  nominatos  cxtjndtoi 
fuiflc  poft  agnicuni  iam  &  acquifitum  fiJcicommiflum  :  im6  antcqu^m 
pocueric  iisacquiri ,  hoccll  antc  condicionis  cuentum ,  C$c  viuo adhuc  iie- 
rcde  qui  fucrac  rogatus.  Proinde  in  cafum  vuigarcm  duntaxac,  non  iCctn 
incafum  fideicommifli. 
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ERROR  DECIMVS, 

De  fententU  l.  v//.  C.  tie  vrrh.  fgmfic,  cr   ^et^  Cp. 
fruiredele«At,i- 

E  c  alius  luftiniani  fcnfus  fuit  in  dtcl.  /.  •vli.  C,  de  yerl.fi^ii-fic^ 
vbicradansfimiliterdcfidcicommiflfo  familiae  rciidbo  con- 
ftituit ,  vt  fi  quis  fuo clogio  fidcicommiflum  familix  fu«  rc- 
Iiqucrit,nulla  fpcciaU.adiedione  fupcr  qu.bufii4  ccrtis  pcrfo- 
nisfada,  nonKJiJtnpropinqiii.  fed  etiahisdeficieiuibijsgci 
ncr&  numsadmittantur.  Quidcnimaiiudiibi  volunt  vcrbailla,  hisdf/i^ 
fi>»/i6w/,nifi  quod  volumuj,Ap  •f'^*"  nnUtfint,  eo  frilicctjtcmporequo 
iideicommiflidiesccdit,&fideicoraraiiIum  dcbcri  incipit.    Nam  &  Pa- 
pinianus  noftcr  inhuncipfumfcnfumfcripfit,/«</./.^».vf</fjw;f/57.  v/r. 
Deficiente vero^rdJu  nefpsumt  cum  vellct  cum  cafum  cxpriincrc ,  quo  ncpotcs 
quib  js  fidcicominiflum  dacum  crac ,  &  cui  cx  iis hercs  mallct  >  omncs  viuo 
hcrcdc grauato  >  &  ance  non  poft  agnicum  fidcicomniilTum  dcccfllffcnc. 
Nam&in  illius  j^.fpccicquaead  noftram  fatjsacccdit.  vm  cum  cratdatum 
fidcicomraiffum,  fcd  pluribustamcn  adeoqucdiucrforum  graduum  pcrfo- 
nis,&  per  verba  cuidenccr  vulgarcm  duncaxat  cafum  demonftrantia  vi 
difiuo<9:ionis  (xpius  rcpctitz  ,  cum  ccftacor  ica  (cripfiftct ,  Rejhtua^i  filiis 
mfis  ,  yel vfii ior$4mvelnepoitbus  meis%  yelcuiyolueristyelcognAttf  meis,  Qu5>- 
niodo&inaliafpccicab  eodem  Papiniano  tn^tati.  in  l,am pater  jy.  f.pf' 
mltJe  legMt.i.  fidcicommiflum  prxdiorum  plur ibus  quidem  rclidum  pro->. 
pencbacur,fcd  itatamcn  vc  vnu  dunt;ixatcflfet,ad  quod  plurcs  vocaci  crant» 
&  ex  ordine  aljj  poft  aiios.acoon  nifi  in  cafum  vulgarcm.  Ita  cuim  teftacrix 
fcripfcrac ,  ^te  petoymartte ,  fi  qutd  Itberorum  habuerts,tllis  prddta  relin^uasyvel /i 
titn  hdbneris  tuis  fmemtis  propinquis aut  ettxm  hbertis  noHris  ;  quibus  vcrbis- 
aic  Papiaianus  non  clcdioncm  dacatn  elfe  >  fed  ordincin  fcripcur« 
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fiibftitutloni  faftum  proponi  ,  an  vt  fi  libcri  cx  fidcicoinmiflo  fuccc- 
dcrcnt  ii!cm  fidcicommiftijtn  pro^inquis  reddcrc  dcbcrcnt,  fiibindc  ve- 
ro  propinqui  libcrtit  ?  Minimc,  lcd  vtf»  iibcri  non  eflcnt  ,  co  tcmpore 
quo  maritus  morerctur  ,  fidcicommitTum  pracHaict  illc  propinquis  ,  fi 
ncc  propinqui  cllcnt  ,  idipfum  prxftarct  libcrtis.  Ergo  in  cafum  vul- 
garcm  non  in  cafum  fidcicoinmilli:  nam      fublhtutionem  fimplicitcr  ciini 
dicunt  lurcconfulti  vulgarcm  non  fidcicommiflariam  intclligunt /.  r«fwf  j 
l^.f.htrci  D.(ie  admin. tunr.l.Scau  oh  76.wfin.fi .  l.  Lutiuj  y^.f.pafer  puerwn  D, 
■  ddSC.Trebellll.i.dr p*f^-^^  v«/^.cr^/'/>/tf./»  ^^//.Quidni  ctgo  paritcrdicenius, 
fideicommifl^umreiidum  fanulirpluribusquidcm  non  moJo  peifonis  fed 
etiam  gradibus  reli(f^um  efle  gradatim  &cx  ordmcfcd  iia  tan  c  vt  non  tani 
fidcicommiflorum  pluralitas  inducaiur,quam  vniuj  fiilciconimifli  plurcs 
cafus  vuJgarcs  ,plurcfquc  condicioncs  propcrfonatum  pliiraliiatc  conltitu- 
antur ,  Nihilquc  protfus  intcrfit  an  tcftator  ita  fcripferit  Iw/4  lueti  jMnilix  uka 
reltnquoy^in  ita  Rehnqno  bona  mra  Itbet^  mets  y  tttit [t  non  erunt ,  neponbia  meis ,  aut 
fi-atrtbtu  weis  Aui  fstruehhtutaut ^enercyiut nurtii-,  tutltbertii  tiie:s.Q^\  enim  rclin- 
quit  fjmilix ,  idcm  prorfus  fcntit  quod  fcntirct  qui  poftcriorc  foruinla  vfu» 
cfl"ct,n'ifi  quodi"oloFamilia!nomincvfurpato,&:  brcuius loquitur ,  &  plures 
nihflommils  pcrfonas  comprchfdit.  Eum  vcro  P.ipiniani  fenfiun  cflc  qucm 
dicimus  in  d.l.heredes  mei  ^.v/f.cum  (crx^dt^Dffictente gradu  nepotum yytpeiin- 
dc  fit  acfi  fcripfiffct  Vr/cmortuis  antegrJtmtum  heredetn  nepoiihus  conflat  fatis  0: 
coquod  prxccdit,  non  rcdc  nMiljcrcm  eicduranicxcxtcriscognatisfi  nc- 
potcs  fupercflTent.Opponit  enim  Papinianus  h.rc  duo  Kepottsftt^ercjjei&c  De- 
ficeregrA:(um  ncpofutKt  vt  intclligamus  tum  dcficcrc  gradiBli  ncpotum  ciini 
nulh  lupcrfunt  ncpotes.  At  quo  tcmporc?  Eo  nimirum  quo  tradandum  cft 
dr  eledioncpcrhcredem  grauaium  ficicnda.Ergo  adhuc  viua  hercdc ,  qua; 
ftdcicommiflb  fucrat  onerata  ,  &  antequam  fidcicommiffum  nepotibus  ac- 
quifitum  cfTe  poiuifret.Et  tamcn  fubiungit  ibiucm  Papinianus  fideiconimif- 
ligraJus  in  eafpccic  fuiflciicflaiore  prarfcriptos:  id  cfliurelidlumfuiffc 
hocfidcicommiifum  vtqui  funt  vocati  lion  nili  gradatim.&  cx  ordinc,ac  a- 
lii  pofl  alios  pro  graduum  diftinftionc  vocati  intcil/gantur.Non  funt  igitur 
ifta  conir3ria,Vocari  plurcs  qradatim  ad  fidc,'Commjirum,Nec  tamcn  voca- 
ri  in  cafum  fidcicomraiffi  ,  Ted  in  vulgarem  folum.  Atque  ita  luflinianuni 
quoquc  fcnfiffe/n  d.l.vU.C.devtrb,pgntpc.^xxiQz\d  quod  iam  oflcndimuscx 
illis  vcrbis/'^^'  /5i/f»//fc/wmanifeflius  ctiam  fit  cx  rationc  quam  fubiungit 
curad  fidcico!nmiflum  quodfamilia:  rclidtum  eft«ctiam  generum  &nurum 
admitli  vciit.icf  fw///»  hebis,\ViC\\Auhutn.tmm  (fie  videfur  adjideicofnmijfumyooi- 
riylta  videlicei  f  inatrnnoniuw  ma  te  filtj  Vf / ;?//> ftiertt dtffohittot. :KmIIo  etenim  modit 
ftjfitnt  gemr  yel  nur/f  fjltis  yiuentibto  ad  tale  Jideicommiffum  yocati  cini  hi  procil' 
dubio  eos  anttiedatit.  Nam  quid  impcdiret,  obfecro ,  quominiw  adenitti  pof- 
fcnt  gcncc  &  nurus,  ctiam  poflcaquim  filius  vcl  hlia  fupcrftitcs  •admifli 
fuifTcnt  ,  fi  pcr  multorum  perfonas  &  manus  fideicommifliim  hoc  am-- 
hulare  pofTct?  Atqui  vult  Juflinijnus  iftos  nullomodo  admitti  pofTc,  id' 
cflnuflo  cafu  ,  nulloque  tcmporcfimodo  filius  aut  fiiia  priorcs  admif- 
ji  proponantur  ,  id  cft  ne  quidcm  poft  fiiij  vcl  filiar  mortcm:  non  cigo 
exiftimat  fidcicoromifTum  hoc  eflc  rcciprocum  ita  vt  dc  vno  ad  aliuni 
dcbcat  perucnire.    Idcmquc  vidctur  luihi  pofle  non  male  probari  ex 
co  quod  fubiiciturin^/5rf/,v/nw.^  etiamltbertosyemre,  Quis 
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enini  fcrat  vfqiic  a  Jco  faucri  libcrtis  vt  ctiani  hbcri  ipCi  icll  .toris  i  &  nurus 
^^gcncr  ccnfcantiir  rogiti  hereJitatcm  libcrtis  quoquc  relb.iucrcP  Tantaai 
cnim  abcfl  vt  in  tlubio  id  diccnd  jm  fii »  vt  li  tjuis  in  libcrti.m  -on  it.oucirx 
boDorum  fuorum  •  vcl  pait:s  bonovum  contulcr  t,  rcuoi:cti'i"  donatio  pro- 
ptcr  Iiberos  qui  poftea  lionatori  fupcrucnernni.Qux  propria  fpccits,  &  fpe- 
cialis  fcntcntia  cft  Lfi vti^nMn  8.  C.  de  reuoc.daimi.  Ail?6  vcrum  eft  «on  cifc 
queiBquam  prxfamcndum  noccre  libciis  fuis  voluilTcliucpcr  fidcicommif 
fum,(iue<juo  alio  modo  in  fauorem  libci  torum.  Q»ios  taHicn  Ci  cum  luili- 
nianodicascllc  adniittcndos  potl  libcros  in  cafom,  vtcgo  interpretor»  vul- 
garcm,  nullam  fanc  lib;ris  iniuriam  fcccris ,  qrorum  planc  nihil  intcrcft  ad 
cjucm  bonaillaperueniant,  inquibusfuccedircipfi  vil  no!unt,vcI  nonpof- 
iunc.  Nec  enien  vulgaris  fubftitutio  cft  onus ,  quomodo  iidcicomniiffariat 
c»\m  acquifitioncm  nequc  ijrpediat  nequc  afficiac ,  in  perfona  civis  cui  fub- 
fticatus  vuIgaiisdatur.Scd  jnrcrprctcs  omncs  vidciur  magfspiarcipitcscgif- 
fc  rcfponfum  illud  Papniiani  quod  cxtat  ///  l.^cto  69.  §.ji  .urt  (leLgut.  2.  vbi 
ciiin  tcftator  proponcrctur  a  fratre  herc  Jc  mftituto  peiiilfe  nc  fondus  alie- 
r'narctur,&  vt  in  famdia  rclinqucrctur.llefpondct  Papinianus, h non  parue- 
rit  hcres  voluntaci ,  fcd  domum  ahcnauerit ,  vel  cxtcro  hcrcdc  inftiLuto  de- 
ceirrrit,  omnes  qui  Jcm  fiJcicommiftiim  pctcre  poflc  qui  in  familia  fucrint> 
fcd  Ci  non  fint  eiudlem  graJus,  ita  rcm  icmperari  licbcre  vt  pioximus  quifq; 
primo  loco  vidcatur  inuitatus,  fic  tamcn  vt  non  idco  rcqucutium  caufapro- 
ptcr  fupcriores in  poftcrum  Ixdi  debcat,/cd  ita  proximui  quifquc  adn.iticn. 
ciusfic,  fi  pjratusfitcaucrefcfundumilhimfaiiiiliar  rcfticuturum.  VeriUn 
*  quidfacilius,  q^^|m  viJcrc  longe  diuerfam  cifc  jllam  fpccietn  Papiniani  ab 
caquam  tradamus  nos  cnini  quarimKsdc  fideicommiiro  fiinplicitcr  rc- 
l!&.o  famiIix,Papiiiianus  vero  dc  illo  fidcicommillo,  quod  in  familia  rclin- 
qui  celbicoriun'crit,de  quo  dubitari  non  poteft ,  quiii  vt  fidcicommiira  con- 
tjncar,quotcrunt  capita  gradufque  pcrfonarui^i  cx  familia,quibos  fi  Jcicora- 
niifTumrelinqui  oportcbit.Kideicommilfum  quod  familii  rclinquitur,vm- 
cumcft,iicccplur.bus  aut  fiinul  li  fint  omncsejuIJcmgradus  ,nut  cxordmc 
&gradatimi  in  cafum  tamen  vulgarcm  dcfern  poflit.  Acfidcicomniilfumy 
/luetoti  familia: ,  fiue  alicui  cx  familia  fic  datum ,  vc  in  familia  rclinquatur» 
fucceffiuum  cft  &:  habet  tca<^um  cemporis,tamdiiiquc  durat,quandiu  aliquis 
dcfamilia  &nomincfupercft,  qui  fiJeicomminum  pctcrc  poffit.  Sed  &  in- 
ter has duastam  varias  fideicommiflorumrpecics  mediailla  eft,pcrquani 
fidcicom:niirum  nccfamiIJa'iclinquitur,ncc  in  famiha  rclinqui  iiil5Ctur,fcdi'' 
bonatcftatoriscxtrafamiliamalienariprohibcntur.  Qmbus  vcibis  trfcdu 
quidem  ipfo  vidcntur  iurfi  omncs  quibus  tcftator  bona  lua  rcliquit,  ca  bona 
intamiliarclinquerc.  Scd  cum  hac  taiucn  diftcrcntia  ,  quod  nulla  hic  fuiu 
vcrba  fideiconnniffi ,  quoiiiam  fideicommiffum  quod  ilii  qui  fuperfunt  cx 
familia  pctunt  in  cafum  contraucnti  jnis ,  non  nili  pcr  intcrpretationcm  iu- 
ris ex  aljenationisprohibuione  inducitur  ad  confci uandam  defundi  volun» 
tatcm,  quaealias  conferuari  non  poflct  :Fidcicommilfum  veroquod  fic  da- 
tuin  eft  vt  bona  in  f.im ilia  relinqui  iubcantur ,  debciur  ex  verbis  non  minus 
quatn  cx  voluntatcteftjtorlsi&quidcm  fine  vHacondicione,  nifi  quodde- 
bctur  in  dicm  mcertum  moriis  hcrcdis grauaci, qui  dics incertuspro condi- 
cionc  eft.ConcraverOtinrcifideiLOmminfumquodiubcc  cclinc]ui  bona  in 
familii^^  fideiconiniiiTum  quod  cx  «iicnacionispiohibicioncinducicur* 
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difi^ntia  hxccft  qtiod  iidcicoatinifluin  i^dii&ijai  exproli.bitiooealiena- 

tlonisicmpcr  condicionalcefl,  &  in  caniiiicomraucmiunisduntax3t:quod 
vcr6infainiJ!aici:ni.]U!  iub^tbona  tcUutoris»nLiU.aaIiacci}.!jciorcii  fpcn- 
diiur  ,  qita  n  cju.v  cx  dic  inccrtuuJincracitc  prchcjfcitur ,  vi  plui  ,1  usa  no- 
b.scrad..tuincil/i.i4.  CohicCLi. p.i^.  vbi  oftcjiciiiiujsqt  ain  d.J  i^mici  luiC 
diftingucnjj  cafus  jlhjCi^  ijii^naniilumcrcos  u.i.crciuia.l:..quc  i  0  cl'  cjtod 
hk  rtp.ctamLit.lUa3 tainenprattcrmiattevnon  poiinnnis  iup; adiclo Caft:£-« 
fti  errori  qucm  nos  rcfutanimos  &mntaa  illuni  elTc  diicm  ide CaAtei.fu  m- 
uofhinLUitlHSi^.f.qitUAittreCieJc  //^.^'/"'jF/rjipif.voiaitifi  cjuisfilitMn  lut 
firjtremAmtn  rubft:ti.crit&  Iiberoseiu.s  cenrcrivocacoslitcu  snoii  limul 
cum  p.itrcfcd  ordinernccc  Ihio:  k.i  tjnicn  vc  non  tantilm  i:^  cafum  V(  Iga,. 
feni  jfcd  ctiam  in  caftini  fldciconiinihi  ^Qjo  non  inc  vi.Igo  rc  tiici.lus  cft 
acxtcris  ,  5c  plerifquc  Scnacus  iiokri  copiuii.is  jn^probacus  ,  vi  VHicre  tl{  in 
Codicc  h 4uiui)o lJf/w,^,De  fiaeu,Cui  poUisotiarti  addcrc  quod  fctiptum  eft 
7)cfiu^<;'fod,iit,Kon  elle  in  dablocredendiiitl  teftatorem  VoluiiTefideJCom- 
millb  pcrpetuo » &  in  in^initum  grauacedeftendaitesabfaerede.'af  (ubftita* 
tjonem  bdam  in  fauorcnifamiiixagnationisSRlti^uriumpcrfonarumfLk 
nomine  coilci^iuo  qualc  eft  Itbcrorum  vindicare  fibi  locirni  in  prinrc  gradil 
qiii  co  remp  n-c  fjpcrlit  qiio  condicio  cxiftit,nec  ad  vltcriorcs  c,radi  s  porri- 
gi  nill  id cxprcllim  tcft.nor  voluerir.  Itaquefubftittuisl-bcMs  aut  piopin- 
(^uioribus  expirarc  rubliitutioncm,limuia:c^ucinpcrion]sp[ioicgradupon' 
tislocom  habttic»Addo,ni//W  exprejjim  lejUtiryfiiieriuHoc  enlm  eft  qucd  ez 
Modeftino  additur  sn  dJMimU  %i*  dliis  Uum  iu  $Jn  fitteifmmffi  ilelepiti,i.nifi 
Aeci^literelefimctMf^vIteyiDresyolutttiKrT} fiumexten^crit.  EtH  non facilc  pof- 
ilim  mihi  tcmpctarc>quiafufpiceradie£Uonemiiiam  eileTiiboniani  pot  tis 
quam  Modeftini .Nam  nr.Ttcr  id  quod  familiarc  cft  Tiiboniano  vt  fpecia'c$ 
iibs  tcftatorum  voluntatcscxcipi:it,tnm  cjuoquccum  nulla  cxcipicndi  aut  ra- 
tio  aiit  ncccllitascftjVtalibi  no  kmcl  obicruauiaius,  mc  ilJud  cc.am  it  r  ucr, 
quod  lam  ante  Modeftinusdixcratinfidcicbmnkiilbramiliaercli<^opi;efe- 
rendos  illos  qai  ^  teftatore  mfminatl  HIIM:  ^ofit^^os  iam  fupr^  momifmil(!f 
ex  Paulo  Caurenii  (icaccipiendom  clle>etitnin  (int  vlterioris  &  remotioris 
^adus»  vtnominatio  i  ceftatorefadajiaatadfedionis&^ilcdlionisffn.n^ac 
argomentum  cft,a!iquid  opcrctuT.Atqui  non  poflls  fingcrcquo  rcodo  tcfta- 
lor  volunratcm  fuam  ad  vltcriorcs  gradus  cxtcndcrc  potucritjnifi  non  iran- 
do  vcl  perfonasin rcmotionbusgradibusconrtitutas»vtl  ndtcm  gradusi;  05 
rcmotiorcs. Satis  crgo  jaexprcfsum  hoceratprxccdcntibusiiiis^  cibis)  ncc 
ntfi  infuU^  potuit  repett  » jp|uItj»mioiiip«rforml|ni^Mptionisfvbiici  dd 
cam  claofulam  quae  ad  cafum  iHum  ielqm  pestinebat  quete^tor  fii^eic^dllk' 
miflbmilmpUciCertouJioiioniinato  faQjiiisreliqujllct.  Taceo  qood  vixijtp 
locor  reperiu  tn  prudentwn.  refponiis  fimiicm  fmic  iocutionct»  aJkl.0ts 
yoluniatem  fuavt  exfffiflere )\froco  quod  folcnt  iJli  dicere  dd  fidiumw  (T  rn 
iijtdttire.Kcc  cnim  illa  cft  extcnlio  voluntatis  fcd  diicclio  intcntioi-.i.'  vt  i 
pinianus  loquitur l.cuin  f>aier  -;j.§.dtnaHt)}i6  evd.iu.  ,  F  ireor  tamcn  vcriim 
cflc  quoit  J  ribonianus doccr,e  volmt ,  vltc^iorcs  quo^uc  6i  rcmotiorcy  uon 
tantuNiconenrrere  pofieciini  proximioribtis«i«d  ctiam  priotcsadmirti  fi^«a 
fuerit  tcftatoris  voliiotM, .  Id/que  tam'  certom  Cfiitvt«QO  oifi  £niAra  oc.pro<« 
pcmodum  ridiculc  potuetit.Iateconfbttlttkt  jajtM^*0<^  nefcitrti 
vktBai  voiunutibui  teftatoris  voloautcm  cii^mi|ac  totum  hci^ifmk^ 
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9t    ANT.  FABRI  D£  ERROR.  PRAGMAT. 

C^/fU  n.  wjb.  iir  legai.  %  Itaque  vclex  hoc  maximi  tmb  ccitidi 
mwtt^  vt  tam  iiitnem  ,  &  (upemicuam 
idie&ioneni  Tribonuuio 
«diccibam. 


ANTONII  FABRI 

IG  SEB  VSI  ANL  SE 

NATORIS  SABAVDIEN- 

SIS,  £T  IN  GEBENNENSIS 
DYCATVSAVDITOHIO 

P  K  Al  S  I  D  X  i, 

P£  EKRORIBVS  PRAGMAT.ET  1NT£KPR. 

I  V  R I S. 

'D  ECjiS  JLV, 
•  *  / 

£lt«OftPlllMTb 


t jPr  rt^afentMiionif  inre  in  heredifatibui  intesldt»^ 
fiHtdfteiidemiumfiMetrdnf- 
fpilk 


N  fiicceflionc  intefUti  locum  Cfle  iuri  _  _^  _  , 
tudHlft  quoties  de  arcendentiibereiiMlfl  agitur  interde^ 
>  cendentesyvtputa  Ci  quis  fiVio  fuperftik^liiilcderic  &  ncpote 
exalio  pfaedefbndfco:  fuccedit  enim  auonepos  cumpatruo». 
cimque  portionem  auffcrt  quam  habeiet  cius  pater  (i  viuc- 
rct ,  ita  vt  fi  plurcs  ncpotcs  cffc  contingat ,  non  pius  omncs 
lial>eanc  qu^m  patruus  folus ,  quianeceorum  paterfi  viucret  giusconfc- 
qucrcturjfcd  ecfinon  cumpatruo  fucccdant ,  qoo  cafu  miiriB^inds^Ot 
ioce  reprsfencationirvcqoaiiflte^agradlf  rMMKtoref  pofliiWiiiiiiftiwm 
jPWff im*oi^i3ii|Cliif cri  t  Vcinirtif  nTm  rl  il- 1-  &  COnibbriRisqui  in^nMai 
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DECAD.  LV.£RRORI..  9» 

AiO  pcoprio  capitt»  qu^m  ex  parcDtum  gradu  Cticttiuttm  Vad9 
fic  vc  hoc  emm  caiu  dinidenda  (ic  fucccdlo  in  Airpcs  uon  in  capita» 
quamais  alio<]ui  nuila  fubnc  neceintas  induccndx  rcprxfcntationis  incer 
eos  qui  ingradu  pari  runCiVC  (Imul  fucccdant.  Idquc  oninium  aptidimd 
&apcrti(Iimc  iuftinianus  noftcr  cxpreilit»  tn  f.ajnfiiius  Infl.de  hercd.qt<s 
4b  tnteliJeferi.  Qao J  fi  non  d^  afcendentis»  fed  de  pjtrui  aut  alcerius  tranf- 
ncBralb  iucccflioac  lcgitiutttca^becuriaemoneCcitdiftiiigpjdtimefle^iusve* 
CU£  oouoJoce  tiqoi(&m  vetere  quod  cotts  prud^cum  nofttorum  tempori- 
busobtinuic»  nullimi  inhoc  rucceisionisgenece  &iciusreprzrcntationis» 
fedvc  quifqae  proximior  cratita  remotioribusprxferebaiur, /.^.jT.i.D.^/r 
//r/jTGT /V^  ^  Ac  luftiniannsqui  nihilpene  incadlutn  reliquitquQd  nonpcr- 
ucitcr.tauc  immucjucrichocquoquc  corrcxJtindu(^bo  rcprxlentacionis  iu- 
re  quociesfracrisaucfoionsiiliuscumpjcruo  vclaniita  ,  vcl  auuncu!o,veI 
matcrtera  (iicccdit  patcuo  vcl  amicat»auc  auunculo  vi^l  maccrcerz » fedica  Ct" 
lAen  n  vlcra  fintnim  filtos  ius  hoc  non  porrigatn'r,NMrrJ/.  iil.  J9  btrtdit» 
nh  MUefidi  fer*  vnde  rumpu  eft  Auth.  feft fijtires  C.  Je  le^tt,  hereJ.  Vndc  verd^ 
harctilcdra(€endentium»&cran(ueriiilium  fuccefsiones  diffcrencia  orta  Gt 
pauci  <|.:jtrunt  ,pa«ciorcsfciunc.  Putocgo  nonahundc  ilhmjquamex  lcge 
duodcciuj  cabularum  dckcndcrc,  qujclongc  aliccr  dc  fuis  hctcdibusiocuia 
eft  ,  aliter  de  agnatis.  Nam  de  fuis  hcredibus  nihii  aliud  dixic  >  nid 
quod  iu  dcmaa^hcrcdicacctuagnato  pcoxiinodctuUc»  dfuus  heres  ool-> 
lus  e^Tec.  Agnaco  eutem  nonaTij ,  quani  qui  delac»  hereditatis  tempdrtt 
proximus  inucniatur:qaadidioneescladlcapeccdiuf  reprxfentnionisi  cn- 
iut  (cilicet  poteftate fic vc  eriam  remocior  cum  proximiorc  fucccdac  Nc- 
que  enim  hratrjs  fiiius  m  eodem  agnacionisgraduefle  poteft  quo  frater,  nec 
proinde  fi  legcm  duodccim  tabularum  infpicias  cuni  fiatre  concurrc- 
rc.   At  ncpos  fupcrftcs  ex  filio  prfdctundo  arque  fuus  cft  ,  atquc  cllct 
paccc  fi  viucrct  »  ciimpcrindefitmauifui  paterni  poteftate  ,  primumque 
incauiafiil^ccm^lQSIMnobti^  &  nomen  /01  |i|redis 

5$.D.</if/^fi^4/M.»i///>. NecquodaliusetiaraijcAroihcresqui  vno  graduprii- 
ximior  cHe  vidcacur,ad  rem  facit:Kon  enim  ficot  a^acusjita  fuus  quifquam 
cllepotcft,  nifi  qui  tcncat  primuoi  gradum  8f  tani  fuus  cft  nepos  cx  fih"o 
pixdefundo  quim  fupcrftcs  ipfc  filius,  vndcCadum  eft  vi  non  dixeriticx 
li.tab.fi  fnus  heres  Droxtmia  non  erit-,  quomodo  adicc it,  cgKAttaf^  oxiums f^mi- 
Um  bd'jet«  1  fed  Mmpiiciccr  fi  lum  heres  mn  ertt,  Quod  fi  quis  pcrgat  quz- 
leiecar  in  fuif  hercdibua  filins  fubincret  locum  pacritpocids^uimina« 
^patistpnefertimc&mdicifoleac  nequc  in  fuis » neque  in  agnatis  fuccef- 
iioncm  ciTe  ,  leg.  1.  f.fcienJmn  7>.  dt  fitmtf  Ufitim.  f.  fl^icehdt  IM  dtltffi^ 
^naf.  ftierjf.  Refpondebo  fieri  hocexvi  S  potcftate  fuitatis  qux  pa- 
ttis  adKuc  viui  bona  quodammodo  addicic  filio  ,  lei.infitis  11.  de  luier, 
ffr  po/l.fei^.  I.  $.  IdTituj  7).  de  fuccefi.  edtci.  atquc  ita  facic  vt  ancc  pa- 
uem  decedcnf  filius  fuperftice  nepoce  ,  tranfmittat  in  ncpotetn  ius 
Ibum  qoafi  iaift  ^)|nda|^^^^  »  quippc  qui  ctiamfi  fuDcrftes  pic^  fiii£* 
lct»  nihi^tamen^iiitfflfcaiijpircm  renwi  foarun  adminiftradonem  prxtc' 
CCifibi  acquirerepoCttp^.  Sed  &  cum  fuitas,  vdoquuntur,  non  miniUnc 
£ittorabjiispatri  cuiot  laiBveit  habere  Mhciciieim^nam4||^«i^on  cftpatn 
:"^?V^'.  .S".    '      '  •  N  ij.    .  ^ 


IQQ    ANT.  FAiilVI  D£  EKROIL  PRAGMAT. 

aQfiereiiila  perinortcuiHiij)  quanJiu  aliapiirloDa  fupereH:»  in  qai 
nuari  poditjfupcrcftaiiteracuiiicx  iiIji)prjemorrt  o  fupcvclt  nepos  neptifll 
vc.Iciipfini  voio  non  alitcr,t]ium  li  ncpos  fuUintrcr  in  locun)  6c  gradain  pa- 
trisfui  vc poirit  prianim  ,  \  proxiuuKn  j;rail.ini  ttncre  liiic c]vio  iion  ciict 
/iius.Iiidcquc  nimiriMii  fit  vt  ncpusi  x  Jiha  cjiia;  f.itura  eiat  fua  licrespatri- 
nonfuccedac  in  locum  matris  fux  prxdeFuiicte  hcct  eodet^i  fanguinis  gradii/^ 
comin|at  4eBin^m  auum  9  qoo contingercc  li  ex  £lio  prannoicao  nceoti 
efletirciUcec quta  non  potcfl  h i  c  nepos  fieri  fuusheres  auo  niaterno  »  cunH 
non  aui  materiii,fedpatr'vsfui  fam  ham  fequaturfCui&fuutheresefttA^Jty^ 
D  Je  Itbcr^dztio' c .^on  enim  kJcu)  duobusfuuj  hercs  cflcpotcrt,  vt  ncc  heresli 
fimplicitcr         l.  ftJiUusfa  i:t':.is  33,  ele  t  jl^im.mtut.  l.quoJ  ccntr*  141.  vt.i 
fluode  repil.  /«r.Ncc  magis  in  iiiritrum  qu^m  in  parcntum  matcrnoruni 
hereditatibusobtinuit  vtiiltus  fucccclcrctinlocumpair.s,  c^uia  ncL]uef(c*( 
tninr  habenc  fuos  hereciesi/.4.^.iM/  tfBdmentd  DM  y§»».poJj.  contr,  r^W.ne^ 
aueAiiheredeseftcqui  pcr  ra;minasconiunguntur»ytnequeagnati  /imd« 
icd  cant&m  cognsciquos  lex  i2.tabul.pei\rtus  i^norabat)/.i.D.vjr</»c  ^if^r.  Ob 
eamque  caufam  fueronc  necen*ari;econlbtuiioncs  Jmperatotuni ,  Jcquibnsi 
I u ft  i  n i  .1  n .  iV/  5^ .      c r/r  S    0/ .•  ^  q  u  i b  n  r  i  n  d  .1  (5t u m  e ft  v t  ad  fj  m i  1 .  t u  tiinS; 
filiorum  hliariimc}ue  nepotes  cn:  ncptCiaJ  au  .vfuccclHoncm  vocarcntur. 
Itc.nquc  .li*.'  quas  idcn)  luftinianus  icfcrt  w  ^  .Jtmyetuihs  15.  Inft.  df  ietei, 
^MMbinitJ}.  defer,  pcr  quas  fadum  tuic  vi  ncpotcs  cx  filia  ,  &  pconepoteser 
ncpcepoircnc  fuccedereaiiOfVelproaaontatcnia  Poftquasconftitotionea. 
ccqperuntquidemnepotes&pronepotosruocedereqaiantta  iure  Icgitimo, 
iion  vocabantur>(cd  tantut»^  pneioris  edtdko  tanqiitm  cognatj»at  non  iure 
reprxrcntttiai^is^-^uombdoricpotcs  cx  filio  nur  proncpotcscxauopracmoi 
tuo>fed  cx  pcpp|i|j!|^9tin  taaquam  vocati  cx  conftituiionibus. 


ERROR  SECVNDVS. 

hfferetifh*  f.itryiii  4iui  cr  w  i.V?v>;  ( ^tn  dc  trpr.ifi  ntittone  f^itkf 
dd p » niih lilitd  Ltp.  d.  h<  rcfl.  fn.f  a 'j  luii sLd>fir, 
&ddl.i.C.ytid.  igit. 

itaefTc  apparcc  cuiJcntijsetiani  ex  co  quod  lu/linia- 
nus  iaiciiw iri  fij.  J>iI .Tit.dc  hercd  ejs  a  /ihinuji.  dt  fi  r.  indiMftum 
afcprimiimfuiucjvcp  caiadnio.luin  intcr  filios&  ncpctcs 
^cxfiiioanciqttiusftatuerat  liontncapita  icd  in  ftirpcsdiuidi 

 i^hereditacem>(imilit€r  dillributto  hcredttatis  fiat  intcr  filics  Sc 

Bcpotrs  ex  tlliii  vel  inter  omncs  nepote^^*  nepcesi&imer  proncpotes  6c  pro 
neplcss&inreraliasccincc;  s  j  crfjnas,vt  viraq;  progcnicsmatrisve!  patris 
aui.r,  v«l  auiportionehnc  vUa  di;i.inmi'.  !;c  coi  fcqi:nti  r,vc  i^for'c  vnusvcl 
dun  c\  vna  pirre ,  ex  altc.  a  trcsaut  {^uatuor  CAtcnt ,  vnus  aut  duo  diin  diam» 
ahj  trcs  "t  f|n.)ruor  aUcran)  t'ii))ulu»m  jicred.tntis  habi  ant.  fia'c  cnim  lu- 
fliniini  vcuMfuntfupradjdo  loco,  exquibus  conftat  inaniiclUfsinic  non 
n\G  in  aui  8c  proaui  patemi  fuccefsionc  olim  obcinuilTc  vt  ihttt  defccnden- 
ics  (icrec  diui/io  hereditatis  in  ftirpcs^Sf  confcquencer  non  inter  attos  fui^' 
fc  lucumrcpnefencatiom  quz  foladiuifloncm  in  ftirpcs  inducit»  ob  fdquc 
4e  auo  tantitm  paterao  loquicur  Iuftin.i«  d,$,cm  fUw^si  inteilig^mvs  citm 
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dcaui  maternilucccfs  oncagitur  alio  iureccnlcii  ncpotcs,&:fucccdcrci^- 
los  ex  proprio  capite  non  lore  repntfcntaftont$»&  tdctrco  non  in)Uff«$tlib4  • 
in  ca^  lu  4ub J  luipcritorcs  dicunt « pr»  yirih  porMne in i  $.  C»  vnif.  tc^.  liii, 
quod addftar>^i>jMi-f«rr  WdTjrio  inciudit  qoidcmiusciuilc  quatenusci  foletv 
opponihonorarium.itnonios  tlludciiiile  vctusquod  iitcxlcgciz.tab.rcdi 
nouu.i^ex  fupra  rclaris  poftcriorum  rrtpcratorutii  conRjtutionib.  indiidu, ' 
&  a  Iiilhniaiio  tancicm  lic  iniii.ut,itutn  vt  hodjc  nulla  lit  diticicnt'a  fiuc  dc 
p.itcrni  ,  liuc  Jcinatcrni  aui  ruccefsioneagaturjCjucniadinodum  circaiuj 
xranlniifsionisiaaj  antci  I  hcoJoriusconrtitucrat  vt  afcendentiuin  omniu 
hcccdintet  in4i|uofcun)qae  dc/ccndcntescrjnfmittercntur>M  miic^i^lm 
aui  am,Aptet.fAulStd  omiii  cafutdc  intcr  quofcumquc  ncpotes  &  pron^te» 
hcrcditasin  ftirpesndn  in  capita  diuidttur»  d  fMttfKoftd'  u^^.  dehned.  <t(f 
s>r<]/?»vM/m(t4^«i.quaconfticutionc'lulUnianus  onmes  fuitacts  &  emanci'^ 
pationi^,itcnK|uc  agiiationis  &  cogn.-tionisdifterentias  fufhtlit  ,  quantuni 
ad  caufam  lucccfsionis,  (olam  iniuitiisrationcin  naiuralcni  tjuJE  {jngumis 
iure  afccndcntium  otnmu.n  licrc  iiiatcs  dclccndcniibus  omnil:)«s  paiitcr 
dcfcrC)  ficut  &  oiuncspaiitcr  ncpotts&  pronepotcs  appellantur»  qua:  fuic 
iamolini  ratio  priorum  Impcratorum  iii  vcterc  iure  corrigendo>vt  Idem  lu- 
ftiarcfcrt,fffij.>v#f»  >''fj84%I^mic  vcruniJbo^c.cft  diccrc>  dc/cendcntcs 
omnes  fuccedi.^i|)|fii.hdenclb^'feriiBusiareVcpY^^  nc- 
ceflario  confc^aei^rcft  m  Piirpcsnoninc.ipita:atqucitaahrogntam  effe^.  /, 
^.Cv'u!c !  ^f.i]iu)i.\  non  faln  bcnc  a  nolli  is  obiciintum  vidctur ,  c]ui  cius  lc- 
gis  fentcntiam  i'\c  mtcrprctaiuur  qiKdi  confcnti  it  cuin  nouoluft  ninni  lurc, 
tn  </'u"'..Ve/<f//.iio>.hcmt.|iCu  co»vjUod  (cript^jm  cll  in  Ltnter  n.C.j4i>njl.eiii!.  in- 
ter  fil>os  &  filias  bona  mtefbtorom  parcntu  p.o  virilibus  portionibus  icquo 
iurc  dmidi  oporterc.Aliud  cnim  lbtig^4^de  fitTisi&  Hlfabustradareialiud 
ver6dcnepotibus>nquidem  in  filiis  &(i1iahusi^uotiespIures  iimulfuccc- 
'dunt,non^i4intcreosdiui(iohcreditacis  iieri  potcfl  quam  in  vifilespor* 
tioncs  ,  nempe  quiaci\mfintomncs  m  primo  gr^adufucceduntfemper  ex-1 
prapr  a  pcr/b!i.i,mtn)qiinni  vcro  iurc  rC|  r.crciuationis  >  quod  giaduum  plu- 
raljtatem  &  diitcrfit^tcm  ncccn  nio  prxfrpponit  ,  .it  intcr  ncpotcs  potcft 
faciie  incidcrcdubicat]o,rtn  in  cap.taiucccdcic  ucbcant)  an  ii.       cs,  fiue 
cuni  patruo  concurrant  atit  cit  auuimlfe)  vel  cum  amita»  aut  niatertera  i 
etiam  interiefolos  >  nimirum  quia &dciUo dubit.Lri  |  oteft>an  ciitn^Mfi» 
dunc  vidcantur  f  icccdcrccx^opriocapitC>an  iufereprxrcntatiolili||niM^ 
varium,vr  dixi  ius fuit ,  nam ciitn  o*im  ex qtiolempore  facli erant capK^s* 
fucccdcnJi  ano  mr.tcrnotam  cvconflitutionibuslmperatorum  quJim  cxc-' 
diCtoyratco:  is  fucccdcrci.t  iurc  priipno,     in  virilcs:  hodic  contriex  Ibfti- 
l^fl»©onftituri6nibus  fnccedunt  fempcr  lurc  repra^rcntationis  ^c  confc- 
qWmer  in  llirpcs ,  numqu.iUi  in  cipita  ,  quia  ncc  vnquam  fucccdunt  pfo- 
prioiure«Qiiarjr  non  Hcutabrogatam  eireuiciniusMm/e:  emyCtd.^aitJe^iu 
^oa»  de  n(^tit^5  loquuur  >  ita  podic  quis  dicere^  aWogatum  cffe  ^f*  /• 
iffrfr>qu«  ad  Blios &illias  tancilmi  non  ctiamad  ncpotcspertinct.  At- 
qnc  ha*c  quidem  de  afccndcntium  lcgitima  fuccefsione  dixifle  fu^ciat» 
In  tranfuerfalium,  &:  vt  loquuntur,co1!atcr;ilii;in  fucccfsionibus  minorcm 
.tcs  cxigit  trjccationcm.  Nam  (icuti  ccrtilsiimim  cfl:  tnlc  fuifie  ius  vc- 
mod  a  tcmporibus  legisduodccim  tabulai  um  ad  tcmpora  vfquccon- 
'misiuIliniani/«</.2^'rtfff.uS.objinuit>  vcius  rcprxfcntationis  lo^ 
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cuin  iii  hoc  rucccfrioiium  geiicre  nuiu]uain  lubcrct  d.  /.  l.  $.  h^ti  hereclitasDl 
de  rufscr  dflegit.  hocd,  Ita  duintari  non  poccil  (junipoll  iioucUain 

Iiiftiaianioonftitttdoaemiasceprarffiiiuctoiiit  indudlum  Ht  qubciesdepa- 
tnli  hereditace  inccr fratris prcdefundi  fiimm  &  patraum  fuperftKen  con- 
tendicur,ita  tamen  vt  vkrafram  m  tilios  numquam  porrigacar^oluf  ille  ca- 
fusdubicabiliscft  >  fifracrum  filii  foli  fuccedant  patruotncccum  aiio  vl- 
lopacruo  fuperflite  concurranc.   Suncenim  qu^mpluresqui  hacpaice ius 
vecusputcnt  manerc  incorrc(5tjm  ,  &Fratrum  nlios  fuccetferc  in  cap;tade- 
berc  non  in  llirpes  tanquam  proprio  non  rcpra^/cncacionis  lurc  fucccden- 
tes.Q£«  frequencior  pragoaaciconim  noftrorum'&  recencioFum  interpre* 
tam  fcncencMefti  \  nobis  umen  facis  fupcrque  confutau  in  ea  fotrnfi  difce. 
ptitione  quam  multos  ante  annos  odidimus  poft  traftatum  noftrum  De 
nammariis  foiucionibus  »  vt  fpecimen  cffet  difputacionam  forenfiam» 
quasci\mmedicabamur  ,  &profecuci  haud  dubie  tuifTomus  »  nifl  mutato 
in  nielius  propoilco  nouum  Cliiiiadis  iiuius  ioftituenda;  coniiiium  fufce- 
piilcmus.  . 


ERROK  TERTIVS. 

De  re^r^fetJt.iUonu  iure  i»  fideicommifi.s.  .Ad  l.  heredes  mei  57.  (iim 
ita  D,  ddSC,  Trel .  (jrndl,  ii*m pMer  77.  $, heredtu~ 
ttm  filsMt  de  kgJt,  2« 

i£c  veiMMi|i<i^^  lt>^>titt<luo<I    caufam  legltiraarnm  Hic* 

cenionum  pertinet>c|ua:renJum  nobis  fupcicflcum  intcrpce^ 
tibus  noftris  ,Qvi,id.cra;n  (1  non  dc  nli(]uahcrcd!tatclcgitima 
qua:  ab  intcftito  dcina  lit  a<^atur  ,  fed  Je  iurc  fuccedendi  cx 
ii  Jcicon)!n)lIo  quod  .lucin  teftamencoreiidum  ric>autinqua 
alia  fpccie  vUnuf  voluncacis?  Au  fimilicer  dicendum  cric  lus  repracfentatio- 
jiis locwn hal^ere^xfef^  li ponas  agt  dic^ionis  quae  faerint alicaint 
cyafta^SliifebUSaacetiam  patrui?Sfc  yStant  plcrique^ex  pragmaticit  tiOr 
ftris  >  fcd  ex  impcricioribus >  Moci  ex  ea quod  folcnc  iuris  incerprctcs  docere 
ad  Uylt.Cde  verb.pinific,c^  ddLtmnU  ^i,dl$4s  l.citm  itt  f.  tn  fideifommtlfo  de  legnU 
2.  crcdcndumenc  in  dubio  tcftatoremvcllereconformare,  vtloquuniur» 
cum  iure  communi  quod  Sc  B.irc.  tradit/*///.  hcrec^es  mei  57.  jj.  cumitjiniim.^* 
D.ad SC,  T rebeil.  £x  eo  namijue  infcruncpragmatici,  Quibus ergo  caiil»us 
reprxfentationisius  haberetlocom  ab  intdftatOf  ti(<iem  quoque  admicccn- 
domefle  vt  locam  habcat  in  fideicommiftts^on  eciam  alio  vllo.  Promde  fi- 
vedealicoius  exa(€endencibus,nuedepatrui  herediutc  ifuerfracrum  filios 
cnmpatroodiiitdeiidaekcaufa  fidcicommifn  certetur » hat>endam  cffc  ra- 
tionem  rcprarrcntationis,&:  induccndam  diuifionem  in  flirpes non  in  capi'* 
ta  j  quoniam  S>c  ab  intcltato  idcm  obferuarecur.  Quod  Ci  ica  eft ,  confequens 
*  ficc  vc  Ci  pater  hercdicaccm  fuam  reftitui  iufTcric  (iliis  fuis,  &  vnus  ancc  djcm 
iideicommifriccdencemrupeifticibus  liberis  &  fracrc  decenrcrit »  debeatur 
nepotibastarereprsfcntattoiitsfideicommiftiim  qaod  ipfi  filiofi  viuerec 
dcDcrctar.  AcqathocfitUofneft>quiancmo  vnquamaafidcicommifruin 
"  admitci 
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admitti  potcftnifiad  cjuod  ipfefit  vocatus  :  Ncmo  autcm  dixerit  vocato 
fiiio  ncpotcs  quoque  vocatos  vidcri  ciim  aiiicr  fiiij,alitcr  nepotcs  apptilcn- 
tur  l.i^md /i  riepetes  6.  D,  Je  teftatM.Mel.     Alioqui  fiquis  cum  tcftatoris  filio 
fupcrrtitc  ncpotes  ex  alio  filio  prxdehinfto  ad  fidcicommifliim  admiitcrcr» 
inducenda  cffet  diuifio  m  ftirpes  qua:  ab  mteftaio  locum  habcrct.    Hoc  v^- 
ro  quam  fdlfum  fit  apparct  poii(Iinnum  cx  duobus  refponfis  Papiniani> 
quorum  altcrum  cft  in  di&u  le^eheredes  wei  $.cumit4.  \hil\c\ocutotcfiito-' 
re  fiJei  ftlurnm  inecrum  iommitto  yt  fiquts  eoriim  Prior  jine  Itherts  ditmfuum  ohie- 
rit  t  pArtem  fuam  fhperdtti  fintri  rejiituat  :  tjuoa  fi  vterque  fir.e  Itberts  diemfuum 
obiertt  ,  omnem  heredttaiem  *d neptem  meam  Cl4udi.im  peruenire  vJ#  j  &defun- 
<fto  altcro  fupcrftitc  filio  ,  nouiffimo  autcm  fine  libcris  ,  cum  quxrc- 
rctur ,  an  fideicommifl^utndcbcrctur  non  hbcrisfilij  pr^edefundi  ijfdcmqu» 
nepotibustcftatoris  ,  dequibusnccdubitatur  >  quin  ijs  non  dcbcrctur,  fcd 
ncpti  quar  polhemo  ioco  fucratpcr  fidcicomnnflumfubftitutafub  ca  con- 
dicione  ,  fi  vtcrque  filiorum  fine  liberisdcccdcrcc  >  admittit  Papinianus 
rdam  ncptem  ad  portioncm  integram  nouiftimi  finc  libcris  defun<5^i, 
quafifolaca  vocata  ,  non  etiam  ncpotibusex  filio  prxdeFun(fto  ,  quamuis 
nepotes  ex  fiJiis  pra:dilc(fl:os  fuifte  conftarct  non  cx  co  folum  quod  fufcc- 
pti  cflent  cx  prardilcitis  ^  hcrcdibus  inftitutis  >  fcd  cxillo  ctiam  quod  in 
vtriufquc  fidcicommifli  condicionc  pofiti  fuifl(:nt,ad  cxcludcndam  ncpicni 
fi  non  vtcrquc  filiorum  fincliberismorcrctur  :  nec eft  quod  quis  pro pra- 
gmaticis  noftrisreff>ondeat  id  ficri ,  quia  tcftator  fratri  fideicommiflUm  rc- 
liqucrat  non  fiinpiiciter  ,  fed  cuai  adie(ftione  ilIa/«/>oy?.ri  cuius  di(flionis 
ea  vis  eft  fecundum  intcrpytcs  noftros  vc  omne  ius  repra:fcntationis 
cxclu  Jat.    Efl^ct  cnim  bona  rcfponfio  fi  obic(5tio  fierct  cx  eo  c^uod  ibi- 
dem  Papinianus  aic  ,  ceflareprnnam  fubftitutionrm.    Atcilm  iiatex  eo 
quod  PapiniaiiMS  admittit  neptcm  folam  ex  fide.commiifo  ad  parieni 
integram  nouiflimi  dcfun(5^i  ,  &  quidem  ob  rationcni  illam  >  quodinfi- 
deicummifllis  voluntatcm  magis  quam  verba  tcftatoris  [pe<flari  opor- 
tcat  ,  non  potcft  negari  quin  Papinianus  fcnferit  ,  nullum  in  huiuimo- 
di  fideicommiflo  locum  cflt  repracfcntationi  ,  ncc  magis  cx  voluntatc 
tcftatons  >  qu^m  cx  vcrbis  teftamenti  ,  licct  agcrctur  dc  hcreditate  aui 
quac  ab  intcftato  diuidcnda  Fuiflct  arquis  portionibus  intcr  ncpotem 
neptcnj  fuperftitcs  fi  fuccefljo  inteftaii  haberc  locum  potuilTct.  Aite- 
rum  ciufdcm  Pjpiniani  rcfponfum  xque  perclcgans  eft  in  lege  cum  pa-^ 
ter  77.  jf.  heredtiAtem  filtus  de  legai.  i.  in  cuius  fpccie  filius  a  patrc  infti- 
tutus  proponcbacur  ab  eodcm  rogatus  filiis  fuis  ciin>  morcrctur  ,  vci  cui 
cx  his  vcllcc  ,  hercditatcm  rcftituere  ,  &  ait  Papinianus  condicioncni  fi- 
dcicommilTi  antc  filij  mortem  non  cx;fterc  >  viriles  autcm  interco«fic- 
ri  quieotemporc  vixerint  ,  cum  de  aliis  ,  inquit  ,  eligendi  poteftas  non 
fuerit.     Fingc  itaque  vnura  cx  finis  qui  tcmporc  tcftamcnti  mortif- 
que  tcftatotJS  fupetfrant  ,  poftmodiim  dcccftifle  viuo  adhuc  co  qui 
fiierat  rogatus  ,  &  fupcrftitibus  pluribus  libcris  ,  itcmquc  fratre  vno 
fupcrftiic  ,  qui  oroncs  fnpcruixcrint  grauato  ,  tandcni  priiis  qu4m  eligc- 
rct  defun<fto.   Si  admitiimus  ius  rcprifentationis  in  perfonisnepotuui^^ 
ytique  dicendum  eric   inuicatos  eos  ad  fiJeicommiflMm  ,  Sc  qui^ 
dcm  in  ftiipcs  non  in  capita  y  vt  coin  portioncui  confcquaniur* 
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quam  patereoruin  fi  Tiueret  cott/equereeur.Acqui  Papiniano  placec  eo^qui 
ad  huiurroodi  fideicommifliim  admiituntur  noi»  nifi  iii  wiriiespattcs  vocari» 
Non  ergo  putat  nepotes  admitti  pollc  iure  repra.Tcnc3C:onis.  At  nc  quidem  cx 

pruj  rio  capitc  cuni  niillomoco  fucrint  vocaii.lcii  taniuni  filij  hercclisgraiia- 
ti>c]iio  Hliorum  nominc  in  ccflameuii-.  non  contincntui  ncpctcs,  i:ct:  c't;ain 
iii  iuuurab.l  biis  i!J.rj'<u(/f  tjepotes. Plus 211  l^dp/nijnus  tiliun.  cuiu  cii.quc  lic- 
rcdcm  «^rjuatuin  cui  patcr  ciigcndiEicuItacetn deJcrar,vc cn:  cx  fili;s  luis  v  cl- 
lecher«ditatemreftitucrec>nun exaliitpofleciigerc ,  ^ulni  cx  ijsc^uosipie 
moriensfuperftttes  relinqueret»  noaei^o  cxprxdefunctisquemqunm ,  oc« 
qoeeziprorum  pracdcfunctoruni  libcriS)Camctn  iacultas  eligendi  latiusalio- 
qui  pateatt  quam  ius  iuccedcndi  ex  HdcigommiiTo  cicra  clcdtionemf  vtex  cp 
apparet,  quod  illo  ctiam  cafu quo  cicclionc ccfTMUc  proximiore s praTcrrcn- 
tur»  potcit  tamcn  is  cpji  clcctionctn  habet ,  aliqucni  c\  rcmotiorihus  cl:gcic 
vtin  prarccdcntib.ollcnuiuius  cx  l.vm  m c.xf.tn:/. s  6"^ .  i.  tit  Uijtt.  i.l  / ,  »  <  dis 

mijfo  dt Igitur  fl  nepos  ex  filio  praedcfunfbo  non  ptcft  habere  ius  xt- 
pf  arfcntationis  ne  quidem  tun&o  bcncHcio  clciftiunis  y  quanto  mindshabe? 
bit)  (i  fauor  ele^ionis  non  cbncurrat?  Noilone  igiturcafu  in  Hdeifommjfnt 
locus  ent  rcprarfcnr.uioniPEi^^o  vcro  contcnflo ,  ncquidcm  iiujcqux(tioni 
locum  c.fc  poirt^  nill  is  ]iu  rc  ji\r!ciui:ioiiis  urc  v  j^:  adniuci,  odcndat  fc  de 
numcro  clll-  voc.uonnn  ,  it.i  vc  dc  folo  c,ra  hi  (it  tlilputandum.  Sempcr  ennu 
prius  eil,vt  qui  hdcicomnuilum  pctit  ciocc-it  ic  voeaiuru»  qu4m  qu^cr:  poiiic 
in  quo  gradu  (it  vocatos.  Denique  -hoc  V^Io  dicere»ftfi^d^m  pofle  ex  A>la 
iitf^fePtefemationisfideicommii&rhimficli^/cd  fincexnumerofiJeicd^ 
'  liiidimbrum»pofre  lcjcum  Hcri  quxilioni  ^an  cum  cxrcris  Hdeicomniiflariisi 
mutante  cxtcrospoflit  admitti.Quod  &  anie  nos  bcnc  obferuauf t Socin  fcn.^ 
Cffij/Ti^. 5  '■'^'^^"'''P''^^''^"'^"^^^  illurtiill.  D.  Fr.mcifco  Mjntic.i//^. 
S.Decomeci.vlt.v  liiht.fit  9.  Ncc  rurruscinn  is,  iiui  rcprafcntationis  iurc  niti- 
turad  fidciconniin*um  nuiitatus  elt  ^fcnipcr  llcri  potclllocus quaiiionj ,  H- 
quidcm  is  quupCc  vocatus  cft  nonfolct  jndigcrc  iurc  reprarfcntationis  vc 
'  — '-^'^-^lppii  vttitat>ad  qood  cx  propi la  pcr/bnaadmitti  poteA.£t G», 
iii^m  e((>quoties  fic  vocatus  fuitfVC  /ic  etiam  nominattts.No.>  ^ 
jfoetiim  tactc vt  non  infpiciendum  iitin quo gradu  proximitati$pofi< 
tttfic  fideicomniiirarius,rcd  quo  gradu  &:  loco  nomuutus^ci.fi.tnfuielccifjnfr' 
fol.iuw pater  77. ^ penult.dele?dt.i.(i.l.hcridcs  mei  y.     vl\  .idSC.  IrehtH.  Scd 
li  vocacus  lit  iii'")  nominecoIlcCtiuo  apto  comprchcndcrc  pluralitateni  roii 
niodoperfonaruni ,  lcd  ctiam  gradaum:  tum  vcrodcn.um  gua'itio  inilitui 
pocefl>dc  iurc  rcprafcncationis.quiacum  negari  non  porHt,quin  is  qui  fided^ 
commiHum  pecic»  ex  numero  /h  vocacotum  %  <  fpla fupcrcfl  lila  dubitacio  in 
quo  gradu  vocacto  effevideatur  :  fciiiccccumgradoumdiflindio&obrer 


uatio  ncccfl*aria cfl,  vt qui  priore  gradu funt » priore quoquc loco  vocatUiK*^ 
tcUigantur.  Facit  enini  rcpixibncatio  \  t  oui  rcncia  in  ^motinrcgradu  con*f 
f^itutuscfl.priorcm  camcn  occupare  fiugatui ,  .uquc  ica  vc  aclmirt;  pofilt  ij- 
qLum  pcoximior,  qu»  niio^]uin  li  non  nili  cxpropria  vcnirct  pcrf*  na ,  m  to- 
'^un\c.^:cli.ulcrctui-.  i  aiiaporro  nomiaacolIcAiuafttntc]u-im  pluia  /cd  prx^», 
■4^jij^ita  SMerumylJlterorumt  7)efiendtMiMhiFMmiU^t  y^vtatcrftm  Sc  Coe,n.ttoriimk^^ 

Ut  xgttotos^utt^  . 

£^flitf!rpiivcs  cxprimU  oon  ni6d6  pc^rfonasi  vcille  quj  /S^4Sm^  >  £td  gra*^ 

dusper: 
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dus  perfonarum  quia  plure»  pluriumquc  graduum  pcrfonae  junt  quoi  fingu-       '  - 

Iisnom!n!bus«ftisgencraIibusconiiiicmur,f/.>./»A</m«m//'ij^o/.m»ftni/4//^^  .  • 

l<)\^  f4>»dtxUih(rurHwzioJeycrh,fgntpeJJ.I)eredt!i§.ylt.AdT)(kell.  Itaquc 

fingc  tcfbtorcm»qui  filium  hcrcdem  iaftitucrir,cum  rogafle,vt  hercdita-  .  • 

tcm  libcris  fuis  aut  dcfceiKlcntibus.aut  iamilia:,  aut  agnatis,  aut  cognatis  tc-Tjk  r  . 

ftatoris  reftjtucret ,  huic  vero  hcredi  moricnti  ruperUitcs  cflt  liberos,  aut  a-  : 

gnatos ,  aut  cognatos  diucrforum  graduum  ex  quibus  aliquis  vno  gradu  re-  ^ 

motiyr  velitconcurrcrecutn  proximiorepcriusreprxfe|Uatiouij:  Qusftio  ^ 

crir,an  fit  aud:cnduS)Vidcamus. 


E  R  R  O  R    Q^V  A  R  T  V  S. 

Ve  re^rxfenutione  in  fideicomiTiijJo  reli&o  flurtb$(tfub  no- 

imneiolltBiuf» 

r^lHi  fanc  placcbataI:qL'ando  ea  diftindio  quam  fupradixiab 
intcrpretibus  noftr  s  ni3giitom«»'Unitcr  probatani  cdcvtruni 
•  .c  eo  HJciconiniiiro  agatur  quod  rclictum  fit  jb  a(ccni:entc 
liquo  non  hcredis  fcu  tcftator  s(  iam  enim  oftcnduiius  in  .    >  - 

_^  lacccdentibus  fpcdandam  cflc  proxiniitarcni  tcltatoris  noa 
hcredis,quia  pcr  fidcicoinniinun»  fucceditur  tclhtori  non  hercd))  autetiam 
a  parruo  vcl  ab  auuncuIo,Jutab  amita  vel  a  matertcra:  An  vcroab  aliotraf-  \ 
uetfjli  rcmotiorciVtpriore  cafu  locusTit  repraelcniationi ,  pofleriorc  noni-  ^ 
tcm:  quoniam  fcilicet  ab  intcftato  qfoquc  eauem  dillinftio  locum  habcret, 
vt  voluntatcnueftatorisindubiofecundum  ius  conimunc  inierprctcniur, 
quemadinodum  &  iusipfum  communc  non  alia  mdiore  rationc  nitiiur, 

^iuamvenfimili  voluntatcpatrisfamilias,  c]uicum  tcftanicntumfaccrcpof-  ' 
et  maluitmori  intcftntus.  Ac  quamquam  non  dcfont  mulri  qui  contra  pu- -  ' 
tentgcncralitcr  &  indiftinftc,  numquam  fratris  filium  in  hdcicomniiflis 
fucccdcrc  jurcrcpra:fcntationis,Baldum  fecuti ,  qui.rcntcnti«  iftius autor% 
primus  Sc  prxcipuus  fuit  ad  d.p,  tnfidetLon.mfju ,  Ratio  tamen  qua  mouentur, 
quod  in  fideicommifhs  infpiciatur  adteftio  teftatoris,non  vt  in  fucccffioni- 
bus  ab  inteftato  .difpofirio  iuris  , non  alio cafu  videtui  mihi  vrgcrc,quam 
quotcftatorfidcicomiiiiirum  certx  pcrfona:,aut  ccrto  gr*adui  nominatim  -. 
rel!qucrit,putafircliqucritfratri.TuncenimadinittopMcfijmimaiorcm  ad.  %        •  . 
fcftioncm  ergafratrcm ,  quam  cxga  filiura  fratris  ,  nec  poifc  vllo  cafu  fratris         *  • 
fllium  dici  fi  atrcm.Sed  cuin  tcftator  fidcicommjftiim  rdiquit  agnatis ,  qiio 
nomincconftatperindc  fra»ris  filiuni  atque  fratrcm  ipfiim  contiucri  >ten- 
taripotcft  non  maiorcm  vidcri  cum  habuiffc  adfcdiontm  erga  fratrcm  2 
quamergafiliumfratris  ,ciim  crcdcndus  fit  voluiflcpotius,  vt  eo  ordinc  a-«*  ^ 
gnaticx  fidcicominilfo  fucccdcrcnt,quo  poflent  fucccdcrc  ex  Icge  &:  ab  ' 
inteftato,  cilmcosvocaueritfubnoinjne  legitimo •  &r ngnatorum , perin-  '* 
dc  atque  lex  ipfos  vocat.  Et  quamuis  orda  charitatis  faciat,vt  quifra- 
trc*n  hjbet ,  eiufiicmque  fratris  filium,maiorc  fti.di'»  &  amoicfratrem*^^ 
quim  fratris  filium  profcquatur,  vel  ob  hoc  ipfum  quoJ  fr.itris fihus  vno 
graduremotioreft.  Non  idcm  tamcn  cft  in  co  qm  tratrcm  habcat ,  & 
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altcriusfratrisprxdcfundi  filiuin  qucm  nos  cx  fratrc  ncpotcm  vulgo  ap- 
pciUmus.  Hic  cnim  qucmadmodum  ambos  fratrcs  quandiu  vixerunt 
xquc  dilcxit  >  &  diligcre  dcbuit  fi  nihil  nifi  ordincm  charitatis  &  adfe- 
(^ionis  naturalis  conftdercs ,  itaprxdcFunfio  ahcro  crcdcndus  eft  in  filium 
cius  fupcrftitcm  candem  transFerrc  adfcftioncm  ,  qua  patrem  viuam 
profcquebatur  >  ne  alioqui  cueniat  vt  mifcr  fratris  filius  amifTo  pairepa- 
truuinquoquchocipfoamidffc  intclligatur>quem  potius  exindc  incipcre  • 
debeat  habcre  pro  patre  ,  fi  iis  crednnus  qui  patruumcx  codiftuni  vo- 
lunt  ,  quodfitvelut  altct  patcr  ,  matctteram  quod  fit  altcra  matcr,  fi- 
cut&fratrcm  quiid  fit  feic  altet  idem.  Quando  cnim  aptiiU  &  conuc- 
nientius  dici  id  poflit  ,  quamcum  veruspaicrnullusfupcrcft  ,  autnulla 
vcramatei?  Ncquc  vcro  alia  acquitatis  rationc  *  aut  potiiis  alio  colorc 
moucri  potuit  luflinianus  vt  nouella  jlla  fua  conflitutionc  ius  reprarfen- 
tationis  darct  filiis  fratrum  fi  quando  de  patrui  hercditate  cum  patnio 
fuperflicc  deccrtarcnt.   Cvim  igitur  quod  a  luftiniano  in  hac  fpecic  con- 
fticutum  cfldeiurc  rcprxfcntaiionis  aducrfus  iuris  vcieris  rationem'  ,  ex 
vcrilimili  adtedlione  patrui  erga  fratris  filium  proflcifcatur  ,  Ncmo  vti'». 
quepoffitinfcrrecum  Baldo  ,  aliud  igitur  in  fidcicommiflis  dicendum 
cifc  j  ob  id  folum  quod  in  fidcicomminis  fpe<fVanda  f\t  potiffrniiim  ad- 
fc(5lio  teftatoris:  lcd  tamcn  vt  contra  nunc  fcntiam  ,  nuUo  penitus  cafa 
locum  cfTe  rcpraefcntationi  in  fideicommillis,  nc  quidcni  inter  defccii- 
dentcs  >  niouec  me  autoritas  legum  onmium  qua:  loquuntur  de  huiiiA 
modi  fideicommiffo  familia;  rclicto  ,  in  quibus  vidco  fcriptum  fcruan- 
dameffe  graduum  diflinc^ionem,      is  dcmum  prafferarur  qui  proxi- 
mior  cfl  in  gradu.  Sic  enim  Papinianus  in  /.  f)ero  (9.  f.fr.itre  de  ie^.  2. 
illisvcrbis  iia  res  (emper.iri  dchet  vt  froxtmus  qinfque  primo  luo  vide^n  r  iii' 
fiitdtusSi  Iviiiin.  ind.  l.rlt.cdever^./i^nific.  cum  aic  ,      hoc  ridd.cct ird- 
datim  fieri.   Sunt  cnim  ifla  plane  contraria  >  dc  qux  fimul  flarcnonpoA 
funt  vt  fttcccdatur  cx  fidcicommifro  fccundum  diftindionem  graduum, 
&  vtfuccedatur  iurc  rcprajfcntationis  ,  cum  reprxlentatio  diflindioncm 
graduum  collat.  ^uih.  pcjl  fiatres  i.O'  1.  C.  de  legit.  hered,  Scd  omnium 
maxim^  mouct  mc  Modcflinus,  in  d.$.  in  fidetc\jtnm  ffo.yh\  ait  prarfcrri  - 
eos^quiprimogradu  procreati  funt  ,  quo  vcrbo  prcct  edtt  fjgnificat,vt  ita 
dixerim,  naturalitatcm  quandam   ,  qui  pcr  fidioncm  rcprarfcntationi* 
nccjtolli  potefl  ncc  induci.  Js  cnim  dcmu!i)  potcfl  repracfcntationis  iiire 
fuccedcrequiin  rcmotiore  gradu  procrcatus  efl  non  qui  in  proxijjiorc. 
Nccrurfus  rcpracfentatio  fingit  aut  fingcre  potcft,eum  qui  in  renSiorc' 
gradu  procreatus  cft  ,  cde  procreaium  in*proximiorc  ,  fcd  facit  tantilm' 
vtfubintret  in  locum  &  gradumciiis  qui  procreatus  crat  in  priorc,  qux 
fidio  nihil  commune  habet  cuii;  ipfa  procrcationc  ,  &  nariuiratc.  Dc- 
niquc  fi  vcrum  cft  quod  iidcm  inteiprcics  volunt  ,  queniadmodum  fc-* 
cjucnti  capite  dicemus  ,  Non  cfTelocum  rcpricfcntatiGni  /iuctcflatoripfc 
fubftituerit  proximiorcs  ,  fiuc  additis  iis  scxh\s  ftlujt  ^radw  pr/(re«^4tiuj, 
Cur  aliud  elTe  volumus  fubftituta  finiplicitcr  familia  ,  ciim  hoc  etiam  ' 
cafu  proximiorcs  inuitatos  &  faluam  gradus  prxrogatiuam  eflc  pruden- 
tesvclmi?  Cur  alitcr  lcgum,alitcr  vcro  teftatoris  vciba  intcrpretamui? 
llludccrtcnullomodoferre  pofTum  ,  vt  fratris  filius  cum  patru6  fuper-^' 
ftiic  concugat  iu  fjdciconimifTp  pcr  alium  patruum  reliflo.  luftiniani 
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cnim  conftiiutio  qux  lus  hoc  noaum  coci  lurifpiudcntiJir  amiqux  inco. 
pnicum  induxK ,  dc  foJ Jl  fucccnionc  intc ftati  locuta  cft ,  non  cuam  dc  hdci- 
commifhs.inqujbusproindciusvccus  i»anfic  incorrcftum: nec  cmm  alia 
hpdiccft  voluntas  ccliatoris  fidcicomm.aum  rclinqucntis  tamilise. quani 
qua:  Modcftini  cempoiibus  crat  limili  fidcicommiflb  rchao ;  quu  nec 
fcnfusvcrborummimutatuscihncque  aliud  quicquam  practer  lus  fuccc-t 
dcndi  ab  intcftaco.  Cum  ohm  ius  rcprifcntacionis  non  babcret  locum 
nequidcmintcr  dcfccndcnccs  ,  nifun  fuis  hcrcdibus ,  cujustamcn  fuicatis 
ccrtum  crac  nulUm  habcri  poffc  ratjonc.n  in  fidcicomm.lio,nonfuJshc- 
rcdibus  fed  familix  rclieco.t/././?*/o.jJ.v/r.  vbi  dicitur  ctiam  ci.  anopatos  ad-- 
mitti    Scdacmc  illud  non  parum  mouctquod  video  fien  non  poflcvc 
ci\m  dc  huuifmodi  fideicouuniffis  qusricur>  idipfum  obfcruemus  qiiod. 
infucccnioucjnceftaci  fcruaictur,  fiuc  dc  afccndcncium.hucdc  pairu»  bo^ 
nis  tracicmus.  Conftai  cnun  ficicicommiffum  quod  famjl.ac  rciinqwicur 
nonaljos  inuitarcqiiimqu.caicmpoic  (mt  proximiorcs  quohdcicom- 
raifficandicio  cxift.c :  Cuu>  talia  fiUcicomm^fti  vt  plurimum  condicio- 
nalia  fint,vcl  hoc  ipfo  quod  rclinquimtur  p..ft  mortcm  grauati  vtfupra . 
diximus,in  difpoficionibus  autetu  condicionahbus  ncmo  dubitac  ,  quin 
condicionis  tcmpus  infpicicndum  fit^non  difpofitionis  aut  mortis  tclta-. 
toris  IjntercUn  59.  /.  enm  aut^oji  104.  Decowiu..  cr  damnjir  .d,Liu>np^ter p . , 
^JjoeMtatem  filu*4  ^.Delei^t.i.   At  in  fucccflionc intcftati  infpic.cndum 
clfct  tcmpus  moitis,aut  lahcm  dclat«  legicimz  hcrcditatis,&  cUm  pa-; 
trcmfamilias  inceftatum  dcccnilfc  ccrtum  cft  l.i.  ».p>oxtwum  D.de /uts  <y 
le^it    Noncrgo  fieripoteftvt  qui  fidcicommiffum  famihaj  fux  rcIinqHit 
vfdcacurcocitarcdeiis  iplis  vocandis, quos  lcx  ad  intcftati  fucccllioncra 
vocaret.accoipfoordmc:  Ci\m  intcc  tcmpusdclacar  fucccffionis  lcg.timat 
&  tcinpus  cucnicntis  condicionis  fidcicommiffi  pofhnt  plerique  mori 
tf.$.hereduatem  l.SiAttus  ^i.f.Certielio  D.de         .Poflctque  noftiorun>  tradi- 
.tionilocusfiericodemumcafuquo  tcftator  aliquis  tam  ftultusrcpcnretur 
quicabonaqus  vellct  familla:  rclinqucrc ,  exiranco  ipfe  lcgaret  cum  o- 
ncre  fidcicommiffi  purc  ftatimque  reftitucndi  familiac.  Nam  qui 
clcgit  vnum  cx  {-amiiia  ,cur  cum  grauct  vt  ftatim  bona  illa 
reftituat  familisc?  An  non  pcrindcma.nebuntin 
familia  ctiamfi  non  nifi  poftmortcmfuam  ' 
V-  reftiiuercrogatusfitillcqui  ' 

'•^•t;-     .         eftdcfamUia?  - 
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2)t  rtfrdftittdlim  fMthJtH  sdtimQm  trimfmifkum* 

^^SItSrVs^  iiiC  vtrb  alia  etiam latio (uboritur,  qaz  ius  hoc  re^ 

tionM<xcludi|»ilU  mmirHm  >  quod  fi  rcprxfentutio  in  tidei^ 
commiins  quoque  locum  habcrct^coafcciuensfieret  vcfidMr^- 
conmiifncondicionaljstranfnudloaduerlus  omnesiuris  re- 
^iibs  jnduccrctur /./^  cm  ^iJe  ohlig.tj-  aciie.C^d  cnim  cCfc^lu 
iprointcLcit>a!)  cotUUJ  aU  HdcicomiHumcondicionalcinuicatusfuerattantc 
graaatu  dcfundo,adinittamus  fiUom  ciof  aii  fitMicteiiffipctitionc  lurc  traA 
miniooiib  t»  iittc  rcmacfcmatioois?  An  uo  mo^  cafu  %Mtua4tmjcUei^iii^ 
tiir?Nam  fi  dicas  in  noc  ^fie  difiierentiam,quo<i  traofmiino  prodeflct  rtiiMh 
iUiqui  ipTenoneiret  vocatusiRcprjrfenutio  aucem  quamdao6intetpretc#< 
in  fidcicommi(Ei,cilin dc  bonis  aicenclcntis agitur,non  alij  accommodaiur,  ^ 
quam  qui  ipfe  vocatusprobctur;  Facilc  rephcabo  ,  pollc  pctmdc  ficri ,  vc 
tranfiuiirionis  lus  iibi  vmdicaie  velic  ali«.]uisex  iis  qui  vocati  funr,  vt  fcihccc 
velcum  proximiorjbusconcurrat»aquibusalioqujnantcucrtcretur»  vcl  iis 
^tftin^odemgrado  conftitnti  rantptcferatortqui  alioqain  cuOieoconcoi*« 
rcMbt.  Finge  leftjtorein  inftitnto  6ratrc  >  &  exhercdatisTitioac  ScnipfOit^ 
aioliberisruisfiuebonaifiuemaUmente^rubinde  rogaflc  fratrem  vt  poft^^t 
mortem  fuam  bona  reditueret  eifdcm  Ifttio  ac  Semptonio  S>c  familjar.Tum 
viuoadhuchercdcTitium  decelliire,rupcrftitcfraticSempronio,  fupcrfti- 
tibusitemliberistCcrtuin  cft  Ticij  liberosadhoc  hdeicomiiJiflum  vocaios 
clfc  cum  fint  ex  fair)ilia>nequc  tamcnpofTe  fiJcicommifiiimpctercpropiio . 
ioce  9c  ex  propria  petiEAaiqiMMte^ciDpconius  vioit*  8r  qttidem  doplici  li  ^ 
tioBe:quarumptic^i^cft»qQodSemprooiuseosantccedit  vnograou  » i 
tsn  qtt6d  nomitfltim  itlc  vocatus  eft,qaa  dc  caufa  etiamri  poftetior  e(&t 
gradu.przferri  tamen  debcret,W.^.in  fideicpmmijfo,  etfi  ctiam  ciflinte  hac  p 
Iteriorc  ratione  prior  fufliccret.  Quis  tamen  dixerit  admitti  eos  deberc  iurc -. 
tranfmifsionis  ob  id  folijm  qu^dfucnnt  &  ipfi  vocati^r^Longe/iquidcm  plus 
poiTettranlhiifsio  qu^m  vocatio,quiafacerct  vt  tanquam  tranfmiflaiij  con' 
canc^ii||cbm  pau-uo ,  cum  quo  tanqua»  voctti  COBCotrcrc  non  polfcnt. 
CiiirMo  cot  potiiki  a<imittcmas  iure  reptaeftnutioiiis^Ao  fort^  quia  traof<«ics 
JQifii6iitodiofiot?Im&£iaorab]liorcft,rc^raKentatiocnimfingitid  quod 
non  cft  9  Tranfmifsio  autem  fitcius  iurisquod  iam  cft  vel  inrc»  vcl  falte  in 
fpe,vt  ccrrcre  cfl  in tranfmifsionc  legati  fiue pure,fjuc  in  diem  ceriu rdidli, 
adci^uctiipiiiationiscondicionalisj/.^.jJ.i.cr  pjJf.Duju.inJ.dus  Ifg^urei.^.ex 
eondni§njilili^M  vrA(>.oW/^4/.Deinde  in  ipfis  quoque  afccndcntiuin  hercdi- 
Utibus  hoc  elicnit  vtlatijkt pateat ius tr2rmi(sioni5,quam  rcprzfentacionis. 
l|t  eoim  oftfdimo wto  I vuiniani  tcpora  ius  iuHimie  vt  iii  luis  difitaxat  6e<^ 
rc<lib.repra;rentatio  locu  haberec^cun  umi  in  caeterisafcendetiu  hcrcdita*^ 
tib.Habcbetdefcendentesius  iranfinirsionisooft  Cdftitutionc  Theodo/ianS>- 
qu2  extit  in  l.vnic.Cde his ^ni 4Ht.4^N.hAttLC\it ergo  niagis  admitremus  Ti*;* 
tij  liberos  ad  fidcic6mifl"um  condicionalcouod  &  pat:  i  &  patruo  ipforum, 
&  ipfisciuoqirucratrcIictu,vtinboiiMauimccedatpcr  lus  reprarfentationis, 
^u4m  vtiure  trSfmi(sionis?A.ntquicRHifioccbitiuris  ratio,  qua:  traDfmiUi'-^ 
onis  viainpr|clttdit^fi  cuiac^ictibiaciaf  yt  patcat  ii$  Yij^semCt0S6^h 
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cun  iu.sreprxfcntationisctiainfuishcrcJib.non  nihcx  iurctranfmifsionis 
nafci  videaiur  fecudu  ca  cjuq  dc  fuitatis  poteftate  difputauimus  cap.fupcrio- 
ribus  Addamus,<jLJodfortiuscft.illociiacafu  quo  delcendentibuscoccirum 
tuitjvt  afccndcntium  fuorum  hcreditates  tranfmittant  ad  alios  defccndcntcs, 
not)  xquc  tamcn  illud  etiam  aut  conftitutum  aut  rcceptum  clfc,vt  ii  aliquod 
iis  fiJcicommifrumfub  condicioYic  reliftum  fit  ab  aliquo  exafccndcntibus> 
pofsintid  tranfmitterc  ad  ruosdefcendcntcs:ita  enim  onmesnoftri&  rc6tc 
«k/  ^^<^./.v/)((.rcprobata  fcntcntia  Accurlij  qui  contra  fcripfit ,  dd  d.i.ts  itit  41. 
Jetbh^^O'  4C//o^/, Sicrgo  iustranfmi/sionisfjuorabiliicr  mdudu  in  afccndc- 
liumhereditatibiis,  porrigitamen  nonpoteft  ad  fidciwommifla  codiciona- 
lia  ctiam  quar  ab  afcendentibus  fucrint  rcli«fla,  quis  terat  uis  rcprarfcntatio* 
'iiis,qu;^dminusfauorabilceftproptcr  adncxa  hctionjs  &mcndacij  notam 
porngi  ad  fideicomiilum  cond.'C:onalc  rcli(!hu  ab  afcendcntcob  id  folu ,  cp 
iMdu(^u  fuerit  a  luftiniano  in  casu  lcgitima»  fucccfsionis  ab  inteftato?  Hmc 
iiimirum  intelligimusqucmadmodum  nihil  communc,  ita  ncc  quicqua  C\- 
milc  habere  ius  fuccedendi  ab  intcftaio  cu  iurc  fucccdendi  cx  fidc:c6niilfo. 
Fict  autc  fortiorhxc  noftratatio,!!  mccum  pcrpcndas  tranrniifsioncm  illa 
Thcodoliaiiam,licct  ab  inicrprctibus  noilris  fane  quam  auda<5lcr  protrada 
flt ad fuccefsioncs  intcftatoru ,  verbjs tamen iplisxonftitutionis non nifi  in 
rucccfsionibusteftamcnuriis  indu<5tafuifte>idcoq',  tantb  faciliusad  hdcico- 
milTa  condicionalia  porrigi  potuifTc,  ^uanto  prop.us  acccdfit  iUa  ad  caufam 
tcft.imentaria:  fuccclsioiiis.iu  quoqj  cum  cxtra  tcftamcntu,puia  in  codicillis 
ii  jc  ex  tcftamctojfiue  ab  intcftato  Fadis  relicta  funt:  omni  cnim  cafu  pcndct 
cx  pitrisfamilias  voluntatc  ac  difpolitionc  &  quidcm  cxpitlfa  ,  in  quo  ma- 
xuuc  diffcrunt  a  lcgitima  inteftati  rucccfsioncjqua:  tacitam  duntaxat  patris- 
hmilias  volutatcm  habct,nec  eam rcmper  puta  li  intcftatus  dcceflcrit  is,qui 
tcftamcntii  fiacerc  voluit  nec  potuit  vt  alios  fibi  eligerct  hercdes ,  qua  quos 
lcx ci  ab  inteftato  datura  cflet,/.fo»^i««/«r  S.$.cod$ttHt  D.  de  tnr.  ccdtnl/.  Cuc 
crgo  magis  liccbit  arguiiietari  h  lcgitimi>  afcencicncium  hcreditatibus  ad  fi- 
de  icommifla  condicionalia  ad  induccndum  ius  rcprffcntjtionis  ,  qi.hm 
h  tcftamentariis  ad  iiiduccndum  lus  tranfmirsionjs  ?  Ncquc  vcro  vn- 
quamauflitum  cft,  fi  deteibmcntariaalicuius  cx  afcendcnt;bus  hcrcditatc 
ag.unr,dandum  ncpoti  iusreprsfcntationis^vt  pofsit  cx  teftan.cnto  fucccde- 
re  tanquam  inftitutus  in  ea  ipfa  portionc  hcrcditarja,cxqua  patcr  cius  fuif- 
fet  inftjtiitus.Alioqui  fruftra  Gallus  Aquiliustantopcre  laboraflet  in  exco- 
giianda  fvirmulj  inftitncndi  pofthumi  ncpoti$,qucidcjrco  Aquiljanu  sppU- 
lamus:  fiu ftra  eiia  lcx  Vcllca,deinftitutionc  nepotis  Vcl!can;,fruftra  dcniq; 
liireco  ifulti  indiixiflent  neccfsitatc  jllam  caufatiudjvt  ncftri  vocat,  inftituc- 
di  ncpoiis  ia  nati,etijm  qui  tcftamcnti  icmpore  a  filio  antciiertcrctur ,  nc  /I 
comingcrcteuminfuihcreJis  locuviuo  tcftatorefuccedcrc,  tcllanKtum 
quali  agnationc  fui  hcredis  lumYcrciarJ .po'lhiimori<7n  i^,  dc  iiituTl.rtt^t,  Po- 

tuiiTetcnimiusrcprxfcmationisriifficcrcfiincaufjtcftanflcti.etiatunicum 
•  (]c  aui  hcrcditaicagebaturjocum  habcre  potuiflet.  Quod  fi  iusrepra;fcnia- 
lionis  non  habctlocuin  tcftamcntanishcrcditatib.arcendf  ntifi,ae  quidcm 
fjdorc  f  Lioriim  hcrcdum,ita  vt  faciluh  patiatnr  legiflator  rupi  leftamentum, 

quauis  alioqui  per  fc  fjuorabiljrsimuni,(^uim  mduci  hsnc  abfurditatcn),ta- 
metfi  ab  mccftjto3)iudfemperobtinu:fla,cur  volumusfucceisioncm  cx  fi- 
dcicijmajiirofortaflistcftanicmario  copararihac  partcfucccfsioni  Icgitinc» 
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potius  quain  teClamcntarixPEt  vero  non  quemadmodu  lex  riibfequitur  vo- 
luntatoiii  ciuis  Romani  ftuc  tefljtusiIJe  (it»  Hue  quam  aiiam  vltimar  volun- 
tatisfpeciectiam  ab  intedato  condidcritjita  potcU  dici  tei\atorcm  aut  eum 
/    qui  aDintcftatoquoq',volimtatcfuaquoquomodo  declaret  fubfcqui  volun-^ 
tatem  lcgis.   C^dcnim  attincc  fuprcmum  clogium  condcre ,  linihjl  aliud 
qiiis  taccre  vclit ,  nili  quod  etiajn  taccntc  ipTo  icx  fa<flura  erat  ?  De  quo  me- 
mini  alias  rae  fcrjbcre  plunb.in  jnterpretationc^/./^fw.i/e/i-^rf/.i.ltaqicum  nc- 
^amus  in  fidcicominjflis  locum  eIferepra:f:ntationi,riucdearccndcntium> 
liuc  Je  tranfuerfaliuiTi  bonis  difputeturjnon  ad  teftatoris  adfc(ttionem  rcfe- 
renda  caufa  cll>vt  Baldo  Fadum  fuit,&:  ab  aliis ,  qui  Baldu  fccuti  funt ,  fed 
ad  mcram  iuris rationcm,qu£  pluribus fub  nomine  coIIc(fbiuo  ad  cadem  bo« 
na  vocatis  fiuc ab  homincfiuc  ^i.lcge ,  gradiium  diftmd^ioncm  fcruari  vulc 
vtqui  proximior  cftprarferaturcztcris.  Ad  quid  cnimgraduum  obfcruatio 
&  diftindioapud  lurcconfultosjniti  vt  fciatur  ordoruccc(Iionis,/iucexte- 
ftamcnto,fiuc  abinteftato»/./*///^»»/»////^  io.cjT  fot.  ttt.DMgrddtb^o^  adfin.  nifi 
fi  quo  cafu  alitcr  nominatim  cautum  eft,  quod  in  hcrcditatibus  lcgitimis  a* 
liquot  ca/ibus,«5c  pro  tcmporum  varictatc aliter  atque  alitcr  conftitutvuTi ,  ac 
in  tcftamcntariis  numquam  rcceptum  cft,in  fidcicommiilis  vcro  (iuc  cx  ic-. 
HamcntOifiue  ab  inteftato  rchda  proponantur,  multo  niini^s.       ,  ^r» 
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ONcritnobis  dilHcilcejs  agnofccrc  &:  adprobarcconie- 
cturas,quas  pleriq-,  cx  inccrprcubus  noftris  adferre  folcnt,vt 
in  fideicommifnsexcludanc  ius  rcprarfcntationis  quoJ  jIjo- 
quin  .idmittcrcnt.Cum  cnim  ius  hocrepnicntationis  nulfo 
penitus  cafu  rccipicndum  cffc  arbiacmur,  nc  quidcm ,  quod 
magjs  mi[crc,il  tclfator  idipfum  cxprcllim  «iifpoiiicrit ,  cani 
co  cafu  ponint&  debcanc  rcmotiorcs  cumproximioribus  concuricrc  lurc 
proprio,&citrabencficium  reprjcfcntationis,qubdad  cos  tametfi  in  remo- 
tiorc  gradu  conftitutos  teftatof  voluntatem  fuam  cxteadcrir,vt  fcnptum  cft 
inl.tmnid^i.ulus  l.cnm  ifj  $.tn  fideicomwijfo  de  /r^.t/.i.facile  patimur  vt  qui  c6- 
tra  nos  s6ciuc,mutccfentccia  vcl  cx  minimavolutatiscoicclurajquafulficcrc 
putct  ad  c6ii)entitiu  ius  iftud  rcpraefcntationis  cxcludcndu.Prima  vcro corv- 
ic(5tura  illa  adfertur,li  tcftator  pcr  fideicomi/Tum  fubftjtijcrit  hbcros ,  aut  a- 
gnatos,aut  cognatosfupcrftitcs,  quafi  co  nominc,////>«/?./^«>,  i)  cantum  c6- 
prchendantur,&  vocati  intelligantur  qui  cx  propria  pcrfona  pollintadmitti, 
Jifintipn  fupcrftjtcs,  noctiiqui  inprarmortuorij  locum  fuccclIcrint,quo- 
modo  fuccederc  illos  nccclTc  cft ,  qui  vclint  admitti  iurc  rcprxfcntationis. 
Sic.ii.illuftrifTCardinalis  D.Francifcus  Matica  l  hjb.de Cdnictt.  vli.votMt.fit.^. 
«.y.poft  Curt.iun.row/.^  7/7.9. Parif.cow/r37.»;.so.i>j  fi.<:^ Jctj.o-  n.jo.v§Li.Qorn. 
row/.iSi  w.(S.va/.2.Addenstaii)6ita  tcmpcrandaclIehacc6ic(^uva,  nifi  tcfti-  • 
tor  fubftitucrit  fupcrftitcs  eo  ipfo  modo  quo  clfcnt  fucccfluri  ab  intcftato,cx 
Dcciof<»v/l79.«.i.&  hoc  iplum  qaoqjnifialiudapparcatex  voluntate  teft»- 
toris>vt  trac^atidcm  Pa.zii.did:  cofi!.^j.mm.Syinfir/.vol.i.Sccunda  coniedura 
cflc  creditur.li  tcftator  fubftituerit  his  vcrbtsff^adtdhsetuf  htndes.  IcicMa- 
vc.n.6.cx  CKivt.mn.conf^S.tt.i.ycr.prxmtU  ,&  Ant.Gabriel.f5l/. j-M.^.r/r fideic.  ^ 
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^/£».4.Vidcntur  cnim  fupradjdis  verbis  ij  foh  vocati  qui  nominati  fucrunt  in 
infliciuionc )  non  etiam  qui  in  locum  gradiimque  illorum  ruccefTcrunt ,  quia 
nominatiocft  quidfpccialiust  auHm  vtpoflit  induci  autfupplcri  pcrrcprar- 
fcntationcmjqiif  quotics  locum  habct  facit  quidcm  vt  qui  in  rcmotiorc  gra- 
du  rcucra  cft ,  vidcatur  conftitutus  in  proximiore,fcd  non  illud  etiam  vt  qui 
nominatusnulJomodo  fuit  haberi  dcbeat  pro  nomjnato.Alioqui  diccndum 
cricnominato  eo,qui  fratrem  habncrit.eiufdem  gradus  fed  non  ncminatum, 
&  defunftoantedicm  fidcicommilti  ccdentem  (upcrftitibushbcris,itenujue 
fupcrftite  fratre ,  prarfirt  ri  debere  prardefundi  nominati  liberos  tanquani  & 
ipfos  nominatos  >  quoiiiam  &  patcr  corum  fj  viuerctpra-fcrrctur  tanquam 
nominatus  iratn  non  nominato,quod  tamcn  abfurdum  tifct.  Inauditutn  c- 
iiiin  cft  vt  rcprxfentatio  accommodctur  remotiori  in  gradu  ad  hoc  vt  is  prj- 
fcratur  proxjmiori ,  cum  quo  fatis  eft  quod  icniotior  poflit  concurrcrc ,  qui 

ab  eo  alioquin  exdudcrctur.Tertia  coicdura  cft,cilm  tcftator  in  prmio gra- 

du  inftitutionis  magis dilexit  filios  quJlm  ncpotes  quos  non noniinauit.Nam  ^  * 

Ct  poftea  fubftituut  in  hxcvc\\>:iiof<jtei:<reorumfaiosinuiiemfulftiiuod'\Qcn-' 

dum  eft  inquit  Mantic.  vbj  fupra »«.7.  quod  Hcuii  magis  diJcxit  fiJios  cos  in-  ,    :  • 

ftitucndo,  ita  ctiain  fubftitucndo  magiseos  diJexiffe  videatur,  vt  vno  corum 

moricnre  altei  fratcr  potius  admiltatur  tanquam  magis  diledus,qu^m  ncpo- 

tes  qui  fuerunt  miniis  diledi :  quomodo  refpondit  ex  fiiflo  Curt.iun.<:o»/;2  2. 

»«.8.or  /?<77  cr  nu.u.ar  ccnli^i.nu.j.  Car.Ruin.r9w/?ioi.n«.2i.vo/,z.Quaria  cft 

fi  filij  fubftituti  finc  nominatim  exprclfo  nc^ine  proprio  vel  appcllatiucnc-  •  -. 

potcsautem  non  nillgcncralitcr  fub  nomine  aliquo  communi,  velutifi  tc- 

itaror  fubftitjerit  film  cr  defiefidenief  ,  nam  fpecialircr  fubftituti  debcnt 

prxferri,idem  Mantioi^y/.fr.ww.S.rx  d.$jnfiiteiamtujfe  tt)  l.heredcsmci^j.f, 

yli.adSC.TreheU.^od  Q\ixu\m\.(i .cohf.\6u»u.'] .verf.cx  frxmiffis  u  tn  l.i.m<.\^. 

C.de  fmejj\edici.  PiTi(.confi^.nuw.66.c^  Jl»ro!.i.cr  conf.^y.rm./^g.verf^y.^^  y , 

Quinta  coniciftura  eft,  fi  nepotcsnonerantnati,nequcconccptitemporciij 
moctis  teftatoris.quafi  non  poflint  ifti  i ure  reprafcntationis  vcnire  ad  fuccef-  '  * 
fioncm  aui  qucm  nullo  vnquam  cognationis  lurc  tctigcrunt,rv/.Tm/w  ^.fflde  ■ 
fuis     Ugitf^.^.finui^  pfo:<imm  ff\nd.cfgn.4.ific^^^^  •  • 

yol.y  Huiufriiodi  cnim  nepotes  poft  aui  moriem  conccpti  non  tam  propric 
quam  abufiuc  nepotes  d\c\iim\x  i.H(mp}\ttor  ^.de  fuu  (j  leait.Qc  quanniis  non 
defucrint,quicofttralcnferunr,quos  rcfcriidem  Mantic.w«.ii.ln  hcctamcn 
magis  communiter  noftri  cofentiunt  vt  fi  conccpti  poft  mortcm  aui  contcn- 
dant  cum  p.itruis  aut  cum  alijs  ncpotibus,qui  fuerint  fuperftitcs  iam  co  tcpo- 
re  quo  auiis  morcrctur,  poftponi  debeant,ncquc  aut  cx  propria  pcrfona ,  aut 
iurc  repra-fcntationis  polfint  fucccdcrc ,  tanquam  miniis  dilcdti,  quim  qui  ^ 
teftatore  &  cognjti  &  dilcai fucrunt  vt  concJudit  jlluftnft.M.-.ntic.f/.w//.n.cx 
Curtioiuniore</.<-o»C57.w«.ii  &\%k>  (cnf.s^  n.^.o^  6.Scxrj  con.eduia  addut  * 
plcriquefieo  tfpore  quo  c!cceflit  teftjtor  de  cuius  fidciconjiflai ia  fi.cccino- 
nc  tracl.itur  fuperuixcnc  parcr  eoruii^qui  in  eitis  locu  pcftea  defundVi  voJuit 
fiibrogari:Na  nec  alitcr  locus  eft  rcprefcntationi  ti\m  qiioque cu  ab  intcftaio 
fucf eJitur,  qua  fi  viuo  co  dc  cuius  JicreJiratc  agitur  inortuusfucrat  pater,cx 
cuiu^pcifcna  iusreprjfcntationis  pra'tcditur.4i,/A./>()/?/?4/m  i.C  deUgir.hercd, 
UUiiter  cj>ri/:/.f{ubei,Ahx.conf.j-7.»u.^.quc\r.  rcfert Matic.ww.u.vbi  tamen  fub- 
jungit  no  probai  i  fibi  hanc  ocnie<5luram,qu6d  alia  iit  ratio  fucccnionis  intc- 
ftan  qux  dcfcrrur  purc  pcr  Icge  ftatim  acq;  ccrru  cft  patremf.un.intcftatu  de- 
ccflitfc  /.i.JJ.f  /  (^.xuiij.m  f  Ji  flus    ifiii.bei  ed.Mi3.  veio  JidcitOmifli  ccnd;cio- 


d  by  Google 


\ 


iri  ANT.    FABRl         ERROR.  PRAGMAt. 

nalis  in  quo  Ipccljnclum  potius  cd rcmpus  cucnicmis  condKionis ,  quo  dc^: 
nium  tcinporc  dicsfideicoinmilli  ccdii l.vnic.f  /in  4.  tcm.il  q  itu  jHbeuntinto^ 
ne  Cod.Je iiiJi'C.tolUml,Li'tt(ri.idit  ^^.l.f  qiisptH  xo^.decotidti.^  dim^ftr.  md 
proponas  icftatorem  fubftituiirc  proxim.orcscum  adicdionc  illa/w.oipro- 
ptcr  quam  ncccfTc  cft  cum  qui  fideicomnjifrum  pcut [.roximioiem fuiflc 
niortistemporc  vd  vcrc  vd  intcrprctaciuc  y  vt  m  fpecie  rcfpondit  Bald.ccw^, 
488.v*/.j.  Scptimaconic(flura  ilb  adicrtur,  li  tcftator  fubltKucnc  falua  gra- 
dus  prxrogatiua  In  hoc  cnim  cafu  vix  cfuilquam  dubic;)tjqii;n  iusrcprxKn*? 
taiionis  omnino  exclulum  intclljgi  dcbcat  ex  uiuih.de juucto  vbi  C-fArcnf.  ntt, 
yC.Jtd SC.T eriylJ.Dcc.con[.i.r}u.6.Cj;-  cor/.^o%.in  princip.Qr  tn  fi.^^  r.u^jj.iz.Cun. 
iun.c«n;.is^.num.9'  Didac.Couitv.prai^t.fu^ti.tap.yS.nu.^^.cuin  alus  picrifquc 
citatis  pcr  Mantic.  ifltfuprk  ««.9.Nj(i,inquit  illc,tcftator  dixerit  falua  gradus 
prxiogatiua&  feruato  ocdincrucccirionisab intcftato  vel  ^  iurctradito.  Ex 
Dccioceuf.j^.pnf. num. ],c\ucvn  refertac  fcquitur  D'd3iC.d.i.^ii.ni..^.V(rf,S.  O- 
^aua  &:  poftrcma  conicttura  cft  li  icftator  fubftitucrit  cxprcflim  proxinjio-  ■ 
res :  quali  cxpreftio  iftj  omnem  cxdudjt  fidtoncm,&  confcquenier  repi:^- 
rcntacionem  qu.T  nihUntli  lid^io  cft,cuiii  in  fidcicommiftorum  vcrbis  incci*-, 
prcrandis  vcriratem  non  ficlioncm  acteiidi  oportcat  l.  fiditccmu  $ljnm  11.  Je- , 
condicc  dem<.n/}.  l.Stdtiris  flwut  ^^.$,Cirnclio  Yelici  7).deinr.ftfc.    Ac  quam- 
quatn  plerique  magnxintcrnoftrosautoritJtis  v;ricontr;iputarunt  ,  intcr 
quos  Baid.^/.fw/C^Sy.vo/.j.  Alcx.conf.i^j  .nu.uin  fin.verfi.pyttteria  tepcno  libr,l. 
laf.  conf.  159.  Iib.  4.  frcqucntior  tanien  noftrorum  fchola  conic(fluram  iftara 
probac  nifiexrorcioribusconie(ffurisconuincatur>vtloquiturMantic.Mi.<o* 
poft  DidjiC.d.c  i.^^.num.^.in  yeif.^.^  Roland.i  V i\\.conl.l'6.nnni.'f,i.verf.'p(ruin^, 
tjuUmulit.^t  harc  quidem  funt.qua:  cx  commuRiorc  interprctum  noftioruni '  ^ 
lententia  m hanc  rcm  difpucari  poffunt.Nos  vcib  ctli  facilc  admittimus  iftas 
omncs  conie6kura$  ,  qui  nullo  prorfus  cafu  rcpr:tfentationcm  in  Hdcjcom- 
miftis  agnofcimus ,  multa  camcn  in  huiufmodi  traditionc  obfcruaiuus ,  qux 
fuppofito  intcrprctiim  errorc,dercpra:rcntat!onis  iurcqujbufdam  calibusc- 
tiain  in  fidcicommiflis  induccndo  ,  fufpecta  falf;iquc  non  immcrito  vidcri 
poflinr.Diccmusnonnullabreuiiisqua;  ad  fcxpriorcsconjttiiuraspertJnent. 
Dc  reliquis  duabus ,  quoniam  maioris  mot^ienci  funtjiurtiU  p uftca  dicfburi» 
£rgo  quodad  primam  pertincr,qux  iliaeft,fiteftacor  cum  plurcsfub  nonii- 
ne  collcdiuo  inuitauit  ad  fidcicommiffam ,  eos  Iubftitucri8<idie<5lo  nomine  • 
fupctftitum,dico  vidcri  eam  potenciorcm  ad  impcdicndum  ius  tranfmiflio-  k. 
iiisco  cafuquo  alioquin  poliettranfmiflio  fidciconimifli  codiCionalishabc- 
rc  locuni  ex  tacitavoluntatcteftatoris  (iuxca  opinioncm  3li.»m  jnterprctum 
noftrorum  quac  a  nobisxquc  vt  crronea  fupcriorc  Hemifyiiliadc  confutata 
cft )  qu^m  ad  iir.pedicndum  ius  rcpraefentationis.   Nec  enim  ficn  potcft  vt 
non  Imcruperftitesqiii  fidcicommiffum  p^tunt  iurc  rcprarfcntationis  ,  licct  * 
prarmortui  lint  illi^quomodoprxmoituoseflencccffccltjinquorum  locum 
gradumquc  fuccedunc.  In  ec)q:ic  diftcrt  tranfiniflio  a  icpnfcntatjoncquod  . 
ill  j  rcfpicii  fauot  cm  &:  per(onam  trjnfmitcentis^  hxc  vcro  perfonam  rcprc-c- 
fciJCantis.T:anfmittit  c|ui  cft  irf  proximiore  gradu,  rcpracfcnt.it  qui  cft  in  re- 
motiorc,idcc)qiieficiliuscft,vt  fubftitut:sfupcrftiiibusimped^aturiranfmif- 
fiolquam  vtrcpr^fcntatio.Qiiomodo  cnim  autquo  iurc  polfctquis  tanquam 
fubft:tucus  fi;^eiCommiifum  tranfmictcrc  ad  quod  non  alij  fint  vocati  quani  .. 
fupcrllites,  fi  ipfcpi«moriatut?  aut  quid  tam  contrariuii),quim  fuptrftitcm 

cfTc  ,  • 
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effc  qucm  &pi.Tfmortuuin?Eftque  in  hanc  fcntcntiam  apcrnis  tcxtus  f » </./. 
bncde!  nm  ^-j.^.cwn  ita  -td Sf.l  *  tht!l.\ti:  &c  tcliator  propuncbatur  graiiaflc  fi- 
lios  VI  qiu  corum  prior  dcccderet»parienj  liiam  hcrcditanam  fupcrftiti  frairi 
rcftitucrct5<:  negatPapinianus  pi ^monuilibcros  aci  fideicomniiflum  adniit- 
ti  polTcyin  jliis  verbis  i^jjMtepuinA  V.^/r/<//o;;f:quamquam  non  piito  aliud  rc- 
fponfuriimfuiffcl'apinianum,ctiain/i  nulia  in  lubltjtutioncmctio  fupcrftitif 
facla  fuiflct.    Non  cnmi  eo  minus  vcrum  ttulIet,condicionale  fidciconuijif- 
fum  cllc.  quod  ad  hcrcdcs  uuquam  traniniittitur:  at  rcpr^fcntatio  non  folum 
non  impeditur  ob  id ,  qi  6d  qui  crant  proxiiriorcs  m  grado  pra:dcceflcnnt, 
fcd  nccaliter  induci  potcit  ijuam  C\  pra:dccc(Tifle  probcniui.  Quid?quodin- 
terprctibus  noftris  placet ,  ii  tcftaior  piiiribiismltitutis  fubrtituerit  muiccm 
fupcrftitc$,&:  coriimiibcros,&  aliqiu  c\  cis  pi^dcccflerini  fupcrftitibus  libc- 
lisjtamenprarmoituoruui  quoquehbcros  ad  fiucjcommjflum  admitti  ,  non 
quidcm  iure  tranf  ii  flionisifcd  cx  propriapcrftma  &  ranquam  cxprcfllim  vo- 
catos,quah  ea  duftion*  eoiwn  pcrfonce  ipfs  fubilitutorum  non  quafi  fupcrfti- 
tum  in  abftradtojfed  quali  iubftitutoruu»,  &,vt  loquuntunin  concrcto  flgr»- 
ficatar  intclliganturjfupftitutiquc  jpforum  libcri  in  cum  cafumiquo  parcntcs 
ipfos  non  fupcrltitcs,fcd  prxdcFun^tos  cnccontingcrcl.    Sic  cnim  Philipp, 
Corn.  conC.^j./tifA.  plerifque  Senatus  noftri  confuhisadprobatusquae  nos  re- 
tuhmus  in  Codice  noftco  'De^n. 7.i^.& 37.  'De  ficfcit.  ergo  fi  fempcr  vcra  in- 
tcrprctcs  fcntiunt  ,  non  fcmpcr  verum  eft  adicdam  didioncmy«/>fr/?/r*w 
impedirc  quominus  prxmortuorum  libcri  pofTinrfucccdcre  iurc  rcpraffen- 
tationis  fi  modo  fub  aliquo  nomine  fiucproprio,  fiuc  nppcllatiuo,  fiuccol- 
lctfliuo  finr  vocati.  Deindc  vero  ,  Ci  tilm  quoqueciim  remotiorcs  inqra- 
du  contincntur  appcl latione  vocatorum  ,  non  tamen  nifi  per poftcriuj  vo- 
c;iti  intcliiguntur  ,  id  eft  poft  proximiorcs  ,  &  nihilomagis  cxcluduntur  i 
iurc  rcprarfcntationis  fi  intcrprctibus  noftriscredimus  ,  vt  fcilicct  ex  fidei- 
commillb  fucccdanteo  ipfoordinc  quo  fuccedercntabintcftato ,  curnon  i- 
dcm  diccmus  ctiamfi  teftator  fuperftitcsfubftitucrit  ?  autcurcxigcmusvt 
cxprciTcrittcftaior^cum  fupcrftitesfubftituit ,  vellefevt  fuccedant  feruato 
iuris  ordine ,  &  co  modo  quo  ab  intcftato  fucccdcrcnt , quod  interprctes  rc 
quirunt  ?  Secunda  fanc  conicdlura  extra  omncmprorfus  dubitnrioncm  cft, 
vt  rcpracfcntatio  locum  non  habcat  fi  fubftitutio  fideicommifljnafada  fit 
pcrexprcflam  aut  implicitam  nominationcm  hercdum  inft.  tutorum.  Nam 
rcpracfcntatio  facit  duntaxat  vt  qui  remoiior  in  gradu  cft  fubintrando  in 
locum  proximioris  rcpracfcntrt  ipfius  gradum  ,  at  non  ctiam  vtreprarfen- 
tctur  nominatio  fadla  in  priorc  gradu ,  vt  vcro hcredis  inftimrio  mult6  mi- 
nus  ,  nccproindefaccrepotcft ,  vtfubftitutispcr  fidcicommifliim/Trfr/;^?» 
hereelihus      pof/int  fc  diccrc  fubftitutos ,  quam  qui  pra'di(fli  prarnomina- 
ti  hercdcs  fucrunt.   Planc  tcrtia  conie(5lura  ad  cum  cafum  pertincns  quo 
teftator  inftitutisfolis  filijs ,  poftca  cos corumquc  libcros  pcr  fidcicommifl 
fum  fubftitucrit  $  non  carct  fcrupulo  &  dubitatione.  Etfi  cnim  dici  folct 
cos  quos  teftator  in  inftitutionc  dilexir,  vidcri  in fubftitutione  quoquc  pra:- 
dilcdos  fuiflcf  id  tamcji  non  nifi  indubioobtinet,  non  aiitem  ciim  fubfti- 
ruiionis  vcrba  funt  aperta  ,  quar  aliosad  fidcicommiflum  vocant  quim  qui 
fucrant  inftituti.  Prsfcrtim  vcro  ci\m  fubftitutio  fada  eft ptr cxprcflfioncm 
fpccialis  nominis  fiue  proprij,fiuc  appellatJuicuius  propria  fignihcatio  nul- 
lum  hxficationi  locum  rclinquaCjde  q^uibus  pcifonisjaut  de  quo  pccfonarum 
'.  '^ti^  P  j 
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gnda  teftator  {enferit »  «t  ili  propoiiu  fpecie  in  qaafingliinisfiMftiidfai 

CYpreHlim  fuifTe  n«n  tantikm  eos  qai  (iierant  infticilti«ilBil  etiam  eorum  filioai 
Njit»  qui  firaul  &  acquc  funtfubftituri  adcoque  nominati  licet  diuerfis  no- 
ininibiiSjCHr  non  fimul  &acqucfucccdcnt?  alioquidiccndum  ciitjfi  quisTi- 
ticScmpronio  6c  Mruio  hcredibus  inftitutis ,  Titio  abfquc  libcris  moiien- 
ti  fubdituerit  ex  Bdciconiiniflb»  SemproniumMieiiiuin  >  &  Comelium ,  fo- 
los  Semproninm  6c  MsroiDm  cx  (bbftitiitione  fucceffuroe  »  non  etiam  Cofii 
odhim  quianon  fiicrit  iile  cum  CKterif  nonrinatus  in  inftitutione.  Qpodta^ 
flKn  abfurdomelfec  dicere » ciim  expreffio  nominis  faciat  necdubitarl  pofGt 
quin  ad  rulcicommifliim  inuitati  fint  omncs ij,qui  nominati  fuerunt,ctiam Ci 
ncquc  in  inftitutionc  nominati  repcriantur>  ncquc  (int in  gradu  iquc  proxi- 
mo  t  vcdiximus  inprxcedentibus  circaincerpretationem  .10 /?i/ricom;;>i^«/. 
mm$%*idMslitkmitddekgMStAhh^  quo  ce- 

llaior  aliquosex  heicdibuf  infthatis  (pecialiter  inoioeni  fiibftitaerit.  Tunc 
onim  licct  pofl  omnes  inftitntionis  daoruias  fubiecefit»rff^«imifir«riwi»- 
que  fiHos  inukem  fvhfiiturX)  tamen  non  concinebuntur  inter  quos  frccialis  fub- 
{litutio  fidaeft>nequcip(brttmlibeu/*c«/irrrir4i.>.^^4(r«mMVN/g*c?'  fa-; 
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ORrcM  e^jdim  cmeiiwai  continuau  trsciaiio, 

DEMQjrB  tra^i  poteft  circa  qnart^  conicAaram  >  £  flij 
/nbftitoci  /intfpedaliternomine  proprio  cxpreflb  vcl  appel- 
latioo  :  Nepotes  autcm  non  nifi  generalitcr fub  nominc  aU- 
quo  commMni,puta  fi  fubftituerit/;/;oi  c^^/f/ffw^/f/J^fi.  Nam 
cum  non  poflTu  aJicda  vidcri  dictio  defcendentcs  poft  cxpref- 
fam  mcntjoncm  fiiioruro>nifi  ad  coprehcndcndos  ctiam  cos> 
«(ui  alioquin  Bliorum  appeUacione  comprchendi  nonpocuinentjan  non  fiat  * 
jniurianepocibusqui  fuperfiintexfilijspraedefiin^siucum  fupcriticibusfi*  ~ 
lijsnonadmittanturlSieotm  ad  fideicommiffun}  quod  familiz  relidkumeft^ 
etiam  remociorescumproximioribusadmittutur  dunimodo  ad  eos  volun* 
tatcm  fdam  tcftator  cxtendcrit  vt  fcrjptum  cfl/«  d.  $.  io  fulckomtnijfo.  quanto 
magis ij  admittendi  crunt qui  pro  fc liabcant  &  vciba  tcllnniciui,  &  bcnefi- 
cium  juris,vt  parentis pridef undi  pcrfonam  rcprafcniarc  poIiint?quare  ncc 
de/untex  interpretibus  qui  contra  conieduram  lianc  fentsant»  admictantouc 
nepotes  cum  fili  js  primi  gradus  quoties  teftator  fubfiicuit  fiUu  Cf  iefnnden- 
UstXnux  quosSocin.iun.c0/y^ao4fir.3.^/<iMW.5cqucmrefertMamic.<//£F.//f» 
5.  Uh,%, mm.S,  Sane  quod  de  ncpotibospoll aoi  eiordcmque  teflatoris  mor- 
tem  conceptis  tradant  intcrpretes ,  vt  nunquam  poflint  rcprscfentationis 
iurc  fucccdere  ,  ccrtidimum  cft  ,  vel  cx  ipfa  intcrpicruwi  noltrorum  diftin- 
Aione  qu2  non  aUjs  cafibus  ad^iiitticius  repraefcncatjonis  in  tiJcicommiffoy 
^o^m  quibns  haberet  locum  in  fucceffione  ab  inteftato.  Cercum  naa)  quc 
<ft>  nulio  iure  poife  qoem  ab  inteftaco  ei  fiiccedere  quem  nuUp  fanguinis  & 
cognacionis  vinculo  cqmipgat  |  cum  racceSbacsowtKsintiftatinonmii 
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fanguinis  mrc  detcrancur  >  cum  vcr6  c^ui  pofl  altcrjus  mortcm  non  modo  t" 
ditus  >  fcd  ctiam  conccptus  Gt  nuUo  proximitatis  gradu  ipfum  contingere  VC 
fupri  dixmius  ex  ei.l.TitiM  d.jj^de  fnts  cr  lcgit,  ^,(ioMtsproxinmr.  fi.vud.c^ 
prtat.  Eciiocquoque  confequens  vidctur  ci  quodfcriDiciurifc.m<//^?.jl.in  fi- 
deicommiiloadniittcndos  eircad  fideicommiirumfamiliar  reLdlum  illos,qui 
fucrunt  in  faniiiia eo  tetnpore  quo  teflator  morerecur.vt  mieliigamus  cxtt^ 
rosHqui  fupcruenerincad  Hdcicommiflum  huiufmodi  non  pcrtiuerc  >  tan- 
quam  qui  non  fmc  dc  familia  eiufdem  tcflatoris ,  nifi  valdc  impropxi^  >  &  a- 
buliue. Vndc  illud  ctiam  c(i quod  ii  ex  ijs  aiiqui  mcdio  tcmporctid efl  ^  mor-- 
ce  ccflatonsin  diem  vfquccedcncisfidcicommiHi  fucrincemancipati  >  non 
co  mmih  ad  fideicommillum  admitci  pollinc/./>fro  69  §,vliimJelfg*t,i.  Aa 
quia  ctiam  polt  cmancipacioncm  vidcantur  cireadhuc  quodammodo  defa- 
niilia)  obid  folum  qMud  func  dcfanguinc&  cognationci  vc  quidam  putant? 
jMinimc:  lcd  quia  vt  cx  voiuncace  admttti  ponfmc ,  fufiicic  fuinciilos  in  tami- 
lia  eo  cemporc  quo  tcflator  moricbjtur,  qui  ad  pcrfonas,tum  10  fiamitja  exi- 
ftenceS)  potiiis quam  ad  ius  ipfum familia:  refpcxiiTc  intclligiiur.  Ncc  quoi 
ad  Hdeicommiirum  condicionaie  admitti  poffunt  nnmcs  ij  qui  tcmporc 
condicionis  cucnientis  &  fupeiflitcs  &:  capaces  rcperiuntur  l,eum qffi po/l 
lO^.de  an:!ic.cr  dem.jci retn faiit.  Tunc  cnim  id  obcincc,  ci\m  fideicommif- 
it  verbaeam  inccrprccacioncm  paciuntur  ,  quia  in  difpoficionibi>5condicio- 
nalibus,vc  iam  farpius  diximus>gencralc  efl  vc  exiflentis  condic:onistnon  dif- 
politionisj tempus  fpedctur.  At  vcrba  non  paciuntur ,  c^uoties  te Aator  auc 
famil^  fuf  reliquichdcicommiffum,vc  fidetcomw £'.y3ut  proximiores, 

liue  cxprcllim,  Itue  cacire  inuicauit,  quomudo  inuicatos  cus  fuiilc  ponendum 
cflcilin  de  repra*fcniationisiurcdifputacur.  Quid  cnim  aicinccde  reprxlen- 
cacione  quafrcre  nifi  ciim  dc  proximicaiis gradu  quarrcndtin  cft.  Proximior 
porro  nec  cfle  ,  nec  fieri  vnqua>n  potelt  isqui  nulloproximitatisgradu  dc- 
run^uni  concingit  >  ftuccxpropnapcrfona  ,  liueper  reprarfcntatiuncm  ve- 
lic fuccedere  ,  vndc  ittud  cciam  cft ,  quod  ^  quibufdam  craditum  fupi ^  dixi- 
nius,&:  nobis  probatur ,  nullo  iure  potfe  repr.xfcntationcm  prxtendcrc  illum 
cui  js  p.iccr  fuperuixcrit  teflatori ,  quam  fextam  effc  conictfluram  rctulimus» 
nec  nugisciim  de  fideicoiniTiilfo  tradatur  ,  quamcilni  dcfucccflioncinte- 
ftjti.  Duoenim  cxigit  rcprarfcncatio,  vt  habcrelocum  poHit.  Pr  mumefl: 
quod  mod6  dicebamus  ,  vcaliquofauguuiisgiadu  dtfundum  contii  gat  is» 
qui  pcr  rcpra:fentationem  vuic  admicci.Alteri:m»vt  eo  temporc  qiio  parcrfa- 
milias  inoritur ,  de  cuius  bonis  difputatur  ,  prarccdcns  graous  de  quo  rcprx- 
fentando  agitur  a  nemine  occupeiur  :  nam  fi  tiim  occupatus  repenarurt 
Ginncm  rcprxrcntationi  viam  in  lotum  prxcludjt,«Sc  in  perpeti:um,licjuidcm 
illud  dcmuin  cempus  infpicicnduiu  eft  ,  vt  fciatur  quis  proximior,aut  quis 
arqu^  proximus  cffc  vel  videri  pofTIt. 

LKROR    OCTAVVS.  7 
*D  proximitdteoTAdu/ Iptil^HtU  inter  f>lures^r4datim  yoc.it 9.',Jiue  ex  tej},t- 

mento^fitte  ab  tuteJlAto, 
in  hanc  quoque  rcm  tcxtus  elcgans  &  apertus  cft  /w  d.$.in 
[^-i*  A^-fO"»-' /'Jf/o  •  vlii  difertc  fcribic  Modefliiii-s  ,  non  f«  lun»  id  » 
^^^quod  iam  diximus  ,  ad  ficicicoinminiim  fvmiliac  lelidim  ad- 
nuitcndos  eos  «^ui  in   faoulia.  fueiaiic  co    len.porc  quo 

P  jj 


DigitizGL    ,  v  .oogle 


^     ANT.  FABRI  DE  ERROR.  PRAGMAT.' 

Ceflacor moriebacurjfed  eriamfquodadremnoilrammagisperciner,  ex  iis 
i|biFucruncin(^miliacotemporepriils2dinictendo5illos  >  quifunc  gradu 
proxiniiorcs»  ncdubicari  pollicquingradusproximitasxt^imanda  ruexte- 
pore  quoquc  mortis  cef^atoris ,  iiccc  tidcicommiHum  coneiicionjle  propo- 
iiacur>Quaiia  vix  cfl,vc  non  iinc  ca)i]uae  Familia;  reli nquuncur.Acquin  is  qui 
patrem  liabcc  fuperiliccm  ccmporc  moicistcilatorisi  Iiccc  lam  cuai  ip:ccd« 
cepcus^  nacus  (ic>concingicquidcm  aliquofanguinis  gradu  teilaioreinsfcd 
non  eo  qui  Faccrc  pofsic  vc  vel  proximiis  tum  ellc  >  vei  vnquam  ficri  pofhiC. 
Fruftraergopoilcaccrcec  dcrcprarlcntandopatrequem  icpraclcinarc  non 
pocuit  co  ccmporc  quo  vcl  proximior  vcl  a^quc pioxinius elic aut  videri  dc- 
Dcbac  Qiicraadmodum  nccin  fucccdionc  ab  intcilato  qujcquam  prodcil, 
tieriqucm  proximuiu  poftdclatanilieredicatcm  ,  H  eius  deiaiar  cempore 
proximus  non  i\m,d.l.z.$.[>roximNtn  T).de  fuis  C7  herfd.  Alioqui  fucccA 
llo  in  agnatis  induccrctur  contra  iuris  vcteris  rationcmtdc  qua  in  f.  fl.neh^t 
lMj}.(ie l(^if,4gn4t/MaeffiQ^d  ius  quamuisa  luftiniano  emendacum  Cit  indu- 
(fbieciam  inagnicisFuccelsione,  vcfcilicec  agnaco  proximo  exclnfo  aba- 
deundahcrcditace  fequcns  in  gradu  admitciponit»  acli  delatx  hcrcdttads 
tein|>ore  proximior  fuiflet,  qui' re  vera  erac  remotior ,  nemo  tamcn  idcirco 
dixeric,indudbum  fuiiTe  a  luftiniano  ca conftitucionc ius reprxfcntacionis  in 
fauorcni  illiusqucmaliusmortistemporeanceuercinec.  Nihil  cnim  aliud 
luftinianusconibtuicnili  vtpoftcrionsgradusagnaii  qui  niortis  temporc 
fiicranc  rcmociores, poifiac  nihilominuspoftexciuros anceriores  adiniiti, 
&quidem  cxproprio  iure  propnaquc  pcrfonacar.quam  agnaci ,  cum  antca 
non  ni(i  caiiquamcognaci  adiniitcrcntur  pcr  pixtorem  ,  cx  proprio  tamcn 
quiFque  capice  cx  propria  pcrfona.Ergo  quamuis  udmiltamus  >  quod  ad- 
initccndutn  fanc  ei),in  eo  di^ctcnccm  ciierationcm  lucccnionis  fidcicom- 
milTarjar&IegitiinaCffi  meram  iurisrationcm  infptcias,  qu6d  iiJcicommif- 
fariatracbuin  teu)ponshaberc  potcft  &  (iicccrrioneni  graduum  in  ccmpus 
vfquc  condicioniseiienicntis,non  eciam  fucLcHio  icgicima cxCra  cafum,^.^. 
froxnnum  $,ylt.(l  li.de  jits  ciT  /ff i/.  Pofteaqu^m  tamcn  luniniani  confti- 
tutionc  hoc  ius  immutatu  eft^induda  ]uc  tn  agnaiis  cttam  graduum  fucccf- 
fioncrvidcturbona  vtr.ufquc  fucccfiionis  hac  partccomparatio ,  raltemha- 
Acnus,  vt  ficuti  Iitltinianus  inducendo  ius  illud  fucccfsionis  inter  agnatos 
non  idebtamen  induxit  ius  reprajfentationis,  adco  vtaliaopus  fuerit  con- 
ftitutionc  ad  facicndi)m  vt  Fratris  fihus  in  fiicccfsit.n»  patrui  dcFundlicon- 
currens cuni  patnio  luperftitc  icprxlentaic  pi  flitgradum  Fui  patris,  nec  id 
tatncn  aliccr  juatn  fi  pater  viuo  fratreiuo  dcccflcnt.  dici.  .Amh.  fro^  jiitires 
C.delegttJterea.  Jr3nc(}uc  poflitquifquain  diccrein  fucceiTionc  iiJeicom- 
miirjnaiocuin  circdcbcrcre*prac^cntationi  infauoiccius  qucm  pacer  mo- 
ricntc  tcftatore  anteuerrcrit  ob  id  roliim  quod  ex  cauFa  fideicommifsi  pof- 
-Xiiit  vanj  eiregraddsfuacdendi.Vtruniqicnira  iimui  ftarc  poteft,  vi  &  fuc- 
ccdendi  g>adus /int  diucrfi  ,  &ramenex  nrguhs  gradibus  fuccedatur  iurc 
propno  ac citca  ius  rtprsfcrratjonisjnin  eo  folo  caiu  quo  iusrcprarfencatio- 
jiis  nat,ini  fucrit,fonriatunu]acium  mJcab  cotemporequo  viucrctadhuc 
is  dc  t  Jiusboniscontcnd.iur.ldqiieconfcqueuscit  f  !  pr(  pofitioni  ,  qu^i 
nob  s  F«pius rc'riraprobataquc cftjpci  fidejcommifli  m  fucccdi  leftatorino 
'  autcm  grauato.Facic  nair.quc  ta  rr$  vt  in  iurc  Fuccciiendi  non  aliud  lempus 
inff  igicndum  Cit  qu^in  quodfuit mgrieni.c icftatoic  quotics  de  proximitate 
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&  gradu  proximitatis  Quxrcndum  eft.Hoc enim addo  vt  cum  cafum  excIu-> 
dam  quo  tideicommimim  extraneis  reli^um  eft,  quibus  certum  cfl:  relinqui 
pofle  tametll  viuo  tcflatore  nequc  nati  fuerint,ncquc  concepti,  dummoci^ 
in  rerum  natura  fiieript  icmpore condicionjs  exiflentis. Scd  is  cafus  ad ira- 
'd:atum  noftrum  no  pertinct,ciim  dt  reprarfcntationis  iurc  qua;ri  nihil  pof- 
fit  inter  cxtrancos,  fcd  tantdm  intereosqui  tcflatorcm  fanguinecotingunt» 
li  quidcm  Hnt  ex  defccndentibus  vfquea^iniinitttoi,  Gn  exrran/uerfalibus 
nou  ni(i  ad61)os  vfquefratrum.Neque  veronecanuispoiTe  illosqui  rcprsK- 
fcntationemallegantfuccedercex  hdeicommiilb  ex  propria  perfonayprO' 
prioque  iure,n  vclint,ac  proindcfuoordine.Quomoaofuccederent  ileflent 
omninoextranci,niliquod  illud  prjetcrcaexigimus  ,  vtconceprilintviuo 
teftaiorc,  quoticsHdeicoramiirum  iis  verbisreli(5ium  cft,  cx  quibusappa-" 
rcac  noluiifc  teflatorcm  vt  ad  6deiconinii£fum  cxtranci  adinittcrci^tur» 
id  eft  aljj  qu^m  qut  vel  fainilia  &  agnatione,  vel  cognatione  faltcm  V 
siiquatertatorcm  contingerent*  Dc  poilerioribus  duabusconiedurisiquo" 
'jiiam  maiorismomenti  &difquintionise(fe  videntur>  fcparatim  nobis  di^ 
cendum  cft.  >#  v 


ERROR  NONVS. 

Si  tesUtor  plures  pkbWtuerit  fub  nmune  colIe£fiu9  fjluu  grx~ 
dus pmrogdttud  y  4ut  fi  fro» 
xtmiires, 

^T^^Xomnibusilliiconicduris,  quasfuprSi  retulimusinoftrisin^ 
j{f^;^^terpretibusprobat»scifecjrcaexcludendumiusrepra*fentatio- 
if*'  P ■^^r^-t"'* quoque  cafu  ^uo alioquin  iidcm  interpretesrcprarfenta- 
r^c'^<^^ locom  eifcinlideicomanflis  volunt  ,eameo  ludicio  ccr- 
tk.  ■     "^illi^  tiisima  eft.fi  teftator  cum  plure^  fub  nomine  collediuo  per  fi- 
•  detcomniiflum  fubftitucret  adiecerit  ha:c  \ctha,falua  ^raduj  pr^ogdtiu^* 
Nam  cuin  ea  fit  potjfsimum  vis  ,  &  potcftasrcprifcntationis  quoties  ej  lo- 
cus  cftjvt  graduum  diftindionem  &  przrogatiuam  collat,quia  facit,vt  qui  re 
vcramremotiorcgraduconftitutuscft  vidcatureftemproximiore,pcrindc- 
quefuccedatcum  co  qui  re  vera  proximioreft,acliparcm  rraduni  tenercr, 
auid  obiecro  apertius  eft  quJkm  videre ,  tcftatoiis  qui  in  hdeicommiffaria 
/ubftitutioncadiccitvcrba  illa,  UIh*  gradus  frrfrff^<i/;«4,  voluntatcm  illam 
fuitTe,vt  nullus  non  dicam  repr.Tfentatjoni ,  fcd  nec  quafftioni  de  reprarfcn- 
tationcIocusreIinquerctut>Sunt  enimifta  mercoppo/itainuiccm  ,  dirc- 
^oq-,  cotradidoria,  fuccedere  aliquos  ex  Hdeicommiiro  pcr  ius  rcpra:fenta- 
tionts,&  fuccedcre  falua  gradus  prxrogaiiua ,  vt  & fonus  ipfe  verborum  pc- 
ncdemonftrat,&difertcfcnptumeft  /«  ^uth.  poH  frMrest.C.de  le^tt.hered. 
vbiobhanccaufam  PaolusCaftreniisquemalij  pcne  jnnumerifecuti  funt, 
motuspotifsimccxverbiseiustextus,  dccetnullum  poffchoc  cifu  locum 
elfc  repra^feniationi :  vidcniurque  mihi  intcrpretcs  in  hoc  vno  pecca»  e, 
quod  hanc  vocant  conicfturam  ,  quse  tamcnnititur   tamapcriis  veibis 
teftatoris.vt  nullus  conieaurz  locus  relinquatur.  Et  tamen  non  dcfuntcx 
intcrprctibusaoftrisquihoc^uoquc  cafu  reprscfcmationem  inducant,quos 
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referc  Anconius  Gabrielius » in  Comunibus  Opinionibus.  Racio  iftorum  eflir 
^uia  per  rcprxrcncacionetn)inquiunt)gradus  non  corrumpicur,  fed  reprarfeno 
cacur.Mira  rubcilicas  fi  diis  placccQuali  vero  mccr  gradum  &  gradus  prarro- 
gaciuaranihil interfic.  Fateor  non  corrumpi  gradum  pcr  leprsfentationem, 

J[uoniam  qui  fuit  primus  gradus  femper  primus  remanct,  itcmque  poilcrior 
cmperquiab  initio  podcrior  tuitjquadia  pcrfonaaliquaiubfittitquxprio- 
rcmgradum  ogcupct.  Scd  ncgoficri  poflevt  inducatur  rcpracfentatio  quirx 
hoc  ipfo  prsrogatiua  gradus  corrumpaturtqux  tota  in  co  elt ,  vc  qui  prxcedic 
in  graiut  fcqueatium  graduum  perronasomnes  incaurafucceliionjs  ante> 
uercat,quod  camen  ne  fiacjimpedic  reprarfentatio.  Non  poted  igitur  te(lator 
qui  fideicomminum  rctmquit  prxcipere  vc  cx  fideicommiiro  fucccdatur  fal- 
uagradus  przrogitiua,quiniioc  ipfu  apcrcilTimc  lusrepra^fentationTS  exdu- 
dat.Quare  ncepoirum  probare  exceptionem  illam  >  quam  addunc  ij  ipfi  qut 
nobilcuin  fcnciuncvc  conicdura  hj:c  ica  debcjt  intelligi.  nifi  tertacor  dixertc 
SAudgrjidus praro^dttu4  cjr  feruatu  otdtne  fucafitonu  ub  tnteftjtt  yel  a  mre  trdduo» 
Qii^  in  fpceic  volunc  reprarfentationi  locum  efic  omnibus  illis  cafibus ,  qui - 
bus  ctiam  ab  intclbio  locus  clict  vt  concludic  Didac.  Couarr.  Cd^.  $«.  ftdcf» 
^u.tn»fjum.^.  verf,S.^Qi\Dcc.confil.J9.fubftHin.  i.  qflos  rcfert  &  lcquituriU 
la{in({.¥rinci(€.MAnuc.ltb.\S.decomeihvlf.V9tunt.tit.  ^.nNw.^.in  fitt.lin^hcznt 
cnim  i fta  concradidioncm  vt  cx  fideicommiflb  fucccdacur  lalua  gradus  prg- 
rogatiuat^feruaro  ordinc  fucceflionis  ab  intelkto,  prxtcrquam  iis  calibm 
in  quibus  ab  intcftatoqiioqucfucccditur  fuiuagradus  prxrogatiua  ,  quod  * 
contingit  in  tranfuerfalium  fucceflionibus  poft  fratrcs  fratriimquc  filios,ncc 
alio  prxcereivlIocafu.Eadem  Fercqurrtio,  &  jdcm  tradkatus  eft .  li  tcfl:ator 
pcr  fidcicomniiflum  fubftiiucritcxpreflitn  proximiorcs.  Etfi  cnimcumdc 
caufa  Sc  fuccciTionc  inteftaci  qurricur ,  non  aliam  ob  rationcm  difpucamus 
^uis  fic  proximior,qu^m  vt  fciamus,cui  fucceffio  defcracur ,  non  ideo  camen  * 
^uis  proximior eft  ,  quodrticcedac,fedide6fuccedic  quod  puoximior  fit: 
ncc  qucmadraodum  rcpracfentatio  immucat  ius  fucceinonis  ,  ita  etiain 
immucarcpotcft  lus  proximicatis  &c  facere  vtqui  proximior  crat  >  non  fic 
&  remaacatfempcr  proxiraior.    Proindc  qui  fubftituit  plurcs  fiue  defcen- 
dentcS)fiucagnatos,fiue  cognatos ,  fub  ecta  lila  qualitatc  proximiorum ,  ni- 
hil aliudconftituiire  videri  potcft ,  nili  vt  vciborum  compendio  videan- 
turillifubftituti  falua  gradus  pr^rogatiua.cilm  non  aliundcfumatur  prx- 
rogatiua  gradus  qu^m  ex  ordine  acpoteftatc  proximitatis  :  Sc  cuidcntcr 
aberranc,qui  exiftimanc  remotiorcs  ruccedcntcs  perius  reprifentationis 
cum  proximioribus  xquc  proximos  intclligi  dcbcre.    SucccJunt  cniin 
illi  ,  non  tanquatn  arquc  ppoximi,  fcJ  tanquam  proximitatis  gradum  rc- 
praefentantes,qua rcpracleniatione  niillomodo  indigerent  i\  re  vciaremo- 
tiores  non  elfcnt.C  im  crgo  fint  remociorcs ,  nuUaprorfus  latjo  eft  ,  vtad 
fidcicommiflum ,  quoJ  non  nid  proximjoribus  relictum  cft ,  adinitcancur. 
Qiiare  ncc  opus  clt  vc  ad  C3in  rationcm  confugiamus  quam  adtcrunt  ij  qui 
jiobifcum  rentiunc  I  quo  I  in  hJcicomminis  vcritasnon  fidio  confidcrerur» 
exi./i  Jeuowff»Dit>M  ■jS.Jeconriti.c^  demoffif^.i  Stat^uj  Floras         Cornelio  Fehci 
D.  dt' lur,  fi,\.  'S  <m  qui  fucccdunt  folo  iurc  reprarfcntationis  ,  ncc  vc- 
rc,  ncc  fictc  funt  xqu^  proximi  ,  fcd  eo  taniiim  gaudcnt  priuilcgio ,  vt 
non  anccucrtancur  in  cauia  fucceffionis  abiiS}  aqiubus  tamen  in  caufa  & 
>.  gradu 
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«rado  pfOKimhatis  ameBMcmtnt : '  id  vcf^|>ritilegiiim  hAtm « nmn  qoafi 
fiogatitnr  m<\uk  proximi  *  fed  qoia  fic  conftitutum  cft  ,  vt  admitti  de- 
bSicacifocceffiooem  exgradu  deibndiiqDi  liodte  fi  viucret»  hauddubi^ 
{aiiooamsqDdproximus  admittcretur ,  quamuis  non  tam  ipfam  dcFun^ 
perlonam  ,  quam  ipfiorgcadum  icprsfcDtajre  inteiiigancur  >  vtdiximqs 
infoperiorimisi 


ER.ROR  DECIMVS. 

Si  tefiMor  fuhftnuerit  prcxitntores  sd  quos  de  iwre  dthtt 
herediiM  femmri.  *4kt  [%  dddiderit  rt  m  ^ 
'  "  '        fts  nm  M  cjpita  fuKt^ 

O  N  aliud  puto  refpondendum  >  etiamn  teftator  fubftitaendo 
proximiorcsadicccrit  dd  quos  de  inre  Uereditds  dehet pernenire, 
Qui  cafus  eft  dc  quo  confuluit  lai.conf.  1^9.  hh.  4.  num.  2. 
Nun  coim  idpcrinde  iiaberidebet»  acfi  fimplicicerfabftitoti 
cflent  itti  ad  qooa  debet  lictoditas  de  iore  peruenire » No alicH  . 
quiiiidioilla^«ximMrfi,quxprim6  ac  priadpalitcradtcAacftyfiuflraft 
inutiiiter,addita  videatur>fcd  ica  accipi  cam  fcripturam  opoitetiVt nequealti  . 
ad  fidcicomiflum  inuitati  videatur,c|uam  qui  nntproximiorcs,ncq;  rurfum 
cx  proximioribus  alij .  quam  qui  iusnabcant  fucccdcdi,nc  partem  caetcrisfa- 
ciant  illi  qui  ad  partcm  ipfi  non  admittuncur.  Quid  cnim  (i  pioximior  in-- 
ueniacur  co  cempore  deporcatus  >  auc  periuratam  renunciaiionem  afucce- 
deodoezcloliidNonadmittetorille  m  fideicommtflmii»necobflalmcst« 
tcrisnonfoliim  qui  fmt  zque  proximi :  fed ncc  fi  nntromotiorcs»qnianoii 
proximioresquilibeclubftituti  fuerufit^fcd  tantum  proximiores  in  caii(k 
lilCCcdcndi.Cafterilm  quocafupioximioraliquiscrit  qui  poffit  fucccdcrej 
jiuquam  fcrcndum  cft  vtcum  coconcurrataliusrcnioiior,eiiamfi  concur- 
furus  alioquin  cllet  per  ius  rcprzfcntationis  in  caufa  fucccfsionis  ab  intcfta- 
to  >  quoniam  vcrba  teibuncnti  non  patiuntur  quz  proximiorcm  difcrce  vo- 
caab  verom  autem  efle  non  potcft « prozimiorem  aut  ex  proximioribos  ciTe 
illilfflyqucm  negari  non  potcft  remotiorcm  efte.  Nec  ad  rcm  £icit  quodcum 
proximiotibus  admitti  polsit  ad  fuccefsionem  inteftati;  cibn  iiscaubus  qui- 
Dus  iure  noftro,fmc  nouo,fiue  veterc  indudlum  fuit  ius  reprarfcntationis,  n5 
ampliiis  quarratur  quis  fit  proximioi  fimpliciter ,  fed  quis aut  proximior  aut 
liabens  reprarfcntandi  gradum  proximiorem.  Nam  ncc  lurc  proximi- 
tatis  folius  tum  fucceditur  1  (ed  iure  proximitaris  fimul  &  rcprxfcnca- 
tionis:  Proximitatis  qoidcm  ex  parte  iiiius,  qui  ipfe  cx  pcrfona  fua  pro- 
ximior  cft  in  gradu  ,  nec  indigct  rcprsfentationc  Vt  (tMcedat  »  ncqoe 
ab  alio  vllo  cxcludatur  :  Reprarfentationit  verb  cs  parte  illios  »  qui 
quod  fit  in  remotioregradu  conftituius ,  non  poflct  ipfe  fucccdcfe»  quini-  . 
mo  aproximiore  excludcretur ,  fi  nonliabccet  ius  reprarfcntationis  ,  cu- 
ius  bcncficio  fiat  non  quidcm  a^quc  proximus  ,  quod  nulla  jurisartcficri 
pptcQ  >  [^^  «^S^^  ^^^S^fT^^^S  ^  ^^^^  proximuseitct  :inquono^patura> 
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fed  fola  iuris  coinmuiiis  ratio  &  potcftas  per  Hdjonem  violatur.Pioximitas 
ctiam  hodiecoaferuat  pcrmdcacolimjiusfuccedendi,  fed  non  parit  fcn.per 
iusquoJ  olim  pariebat  excludcndi  rcmotjores,  quia  potcftas  reprxfentao 
tjonisimpeditex  illa  partcpoteilatcm  proximitatjs :  non  quidem  tollcndo 
proximitatem  m  pcrfonapcoximioris,  quod  ncque  ficri  vJlomodo  poflct> 
led  admittcndo  remotiorcm  liadenus  non  vt  cxcludat  proximiorem  ,at  vt 
concurrat  cum  proximiorc.  Ergo  cum  ad  fidcicommifium  quod  proximio- 
ribus  rclidum  ell  non  al jj  polTmc  admitti,  quim  qui  fiint  vocJtj,iioc  eft  qui 
funtpioximiores,  cciifcqucnsomnino  cft ,  vt  iusproxiinitatis  in  taljfidci- 
commjllo prolit, non  tantilra  adconfcruandum  proximioribus  iusfuccc- 
dcndi  cx  fideiCommilIb)fed  ctiam  ad  excludcndoi  remotiorcs  omncs  &  cu- 
iufcunquc  fint  gradus ,  tanquam  quinccvocaci  fintjnecprovocatisetiam 
pcr  fidjonemhabcripoffintfaiuavi  &  potcftatc  verbi  quoteftator  vAiseft 
lubftitucndo  proximiorcs:  Nii  obftante  illoquod  zdicctxiiAti quos  de  iure 
iiebet  hercditds  feruenire.  llla  namquc  adiedio  non  toUit  przcedentem  quar^ 
litatem  fub  c^ua  formalitcr  fidcicommilHim  relidum  cft,adc6quc  ncc  illam 
expljcat  quad  proximiorcs  cos  omnes  tcftator  jntcUexcrit  adquosdc  lurc 
dcbcthcreditas  perucnirc,  fcd  tantiim  limitat  &:  reftrmgit,  vtappareat  non 
dcaiiis  ptoxnnioribus  inuitandis  ccftaiorem  fcnfiflc,  qusim  quietjamfi  in- 
uitaci  non  cOent,  fuccederc  tamcn  lure  coinmuni  poftcnt.  Ex  quo  fi  quis  in- 
fcrat  cum  Jafonc  ,  Non  aiiter  igicur  vidcri  cos  inuitatos  quim  vt  fucccdant 
co  ipfo  modo  quo  dc  iurc  communi  ab  intcftato  fucccdercnt ,  is  ^roculdu- 
bioccraucrit.   Aliud  cnun  eft  quarrcrcquifuccedant,  Aijud  vero  quarrcre 
«jualitcr  fuccedere  debeant  qui  fuccedunr,  &  quomodo.  Teftator  in  propo- 
(itononaliosvoluit  fucccdcrc  qu^ni  cos  qui  cftent  proximiores ,  cxclufif 
promdc  intotumremotioribus  ctiam  illo  cafu  quofucccdcrcpoflcntcunis? 
proximioribus,fiadfucccflGoncmadmittijpoircnt.PriusenifH  cft  vtprobcnt 
fc  dlcex  numero  vocatorum,  quim  vt  dilpuient  quomodo  admitti  debcat: 
Atquinonpoteftfierivtfe  vocatosprobcnt  ,  quin  prius  oftcndant  fe  vcl 
proxiraiotcseflc>vcl  faltetn  cx  proximioribus  ,  qiiodipfum  tatnen  facere 
nunquain  poftint,cum  reucra  llnt  rcmotiores ,  talcfquc  maneam  co  quoauc 
cifu  quo  pecius  reprxfcntationis concurrunt  ciim  proxiraionbus  ab  intcita- 
to.  Frufcraigitureftquarrerc,an  rcpcxfcntationis  lurc  poflintant  dcbeant 
fuccedcrcilli  qui  nullomodo  lunt  vocati.  Sed&quodmagiscft  ,ciimali-*^ 
quando  cx fado  pioponcrctur quidam  poft  jnftitutos cx acquis  partibus trcs 
hlio$,fingulispcr  fidcicommitrum  fubftituiircdefcendentes,idque  in  liirpcs  » 
nonincapica,  &derccndcntibusomnibus  pr.Tmortuisfratre5prarmorieniis, 
ccJTumquepoiUros  fimili  modo,id  cft  in  ftiipcs  quoque  noii  m  capita ;  fcd 
ica  tamcn  vt  proximiores  fempcr  prxferrentur:  Rclpondi  poft  cxtinctos  dc- 
fcendentes  otnnesadfolumfratrcm  quj  tum  fupercffct ,  non  ctiamad  prac- 
niortuifratiislibeiostotum  fideicommiirum  pcrtinere  ,  non  alia  rarione 
quam hac  ipfa ,  quod  tellator  cxpreflim  vocando  proximiorem ,  ius  rcprar- 
fcntationis  apertccxclufifTct,  cumncgari  non  poflctquin  fratri  fine  Iihcris 
dcfundto  proximior  cflcr  fratCT  fupcrftcs,  quhm  filius  fratiis  prxdcfundVi. 
Ecficnim  praEceperattcftator  vtcx  huiufmodi  fidcicommiflb  fucccdcictur 
in  ftirpcs  non  in  capita ,  qujc  fucccffionis  forma  fupponit  ius  rcprarfcntatio- 
nis.aquonimirum  &:origincm  &:pcrpctuam  caufam  fuamtrahit,  vtoftcii- 
dimus  in  prasccdcntibus  cx    mm  fihm    $,  vlt,  biji,  de  heredu.  qua  irneji. 
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•/(/fr.Nihtl  tamcri  vctabat  vcra.T)<|ue  claufulam  ca  donari  interpretationef 
qux  facerc  poirec  vt  cx  omni  partc  voluntas  ttftaioris  conferuarctut ,  id  eft, 
&  cx ca  p  irtc  qua  prsccpcrat  vt  in  ftirpcs  non  in  capita  fucccderetur,&  cx 
qua  conftitucrat.vt  proximiores  prarFcrrcntur,  nimirum  rclata  rcftridaquc 
priorc  claufula  ad  cum  cafum  quo  fideicomiirum  pctcrcnt  illi  quieflcnt 
arquc proximi  &  in  eodcm  gradu  fucccdcndi,quod  in  propofita  fpccic  con- 
tigiirctyiiante  fiatrcm  decuiusbonistradtabjtur  alf)frarrcs  ambo  dcccdifl 
fentivnus  quidcm  filio  vno  fupccftitc»aItcro  autcm  pliiribus  Iibcns  iclidlis, 
tunc  enim  dubicari  nonpotuiflct,  quinxquo  iurc  fratrum  oirinium filij  ad 
fideicomm>flumadmittidebcrent,ciimclIentomne**qudproxinji  ,  &  in 
pari  gradu  confticuti ,  foUq*,  ilubitaiio  illafupereflc  poterat,An  in  ftirpcs  ad- 
mitti  dcbcrcncquomodo  admittcrcntur fi  ab  inteftato  fucccdercnt  auo,i/. 
$.'H'»  filtMiZn  in  capita ,  quomodo  (ucccJcre  illoi  hodic  patruo  dcbcrcma- 
gis  communitcr  probatum  eft ,  inuita  Iicct  lurifprudcntia  ,  noucllaqur  lu- 
ftiniani  cottitucioncitS.Or  hneJtb^ub inte(}.yenienr.  vt  ^  nobis  Tarpius  didtum 
probatiimquc  cft:  in  quaquarftionc  fatendumelTct  fratrum  filios  jn  capita 
fucccflliros  fdiircnifi  tcilacorcontraiiamfucccdcndi  forniam  veibis  tcfta- 
menti  prarfcnpf^ffetmon  modo  i\  cos  inierpi  etcs  lcqucreniur  qui  iiis  fuccc- 
dcnJi  cx  fideicoinmiiroexiurc  fiiccefsionis  intcltati  metiuntur  ,  qiiando- 
quulcdi  in  capita  quoque  fucccdcrcnc  ifti  fratruni  filij  in  bonis  patrui  fc- 
cundum  fupradiftair»  rccrptiorcm  noftrorum  fcntcntiam  ,fed  ctiam  iuxta 
eam  opinioncm  quam  nos  vcrioi em  arbitramur ,  vt  cx  fidcicommiflb  qued 
plurib.  fub  non.ine  collediuo  relictu  cft,fucccdatnr  fcmpcr  incapita,  nificu 
tcftator  alnid  voluir,  quia  nec  alij  ex  fidcicoiniiro  vnqua  fucccdere  pofliint» 
qtiam  qui  ex  propria  pcrfona  fucceduni  canquam  vucati  &  inuitati:  qua?  rcs 
intlucit  ius  fixrceflrionis  in  capita  pcrindc  ac  ius  rcprarfentationis  inducit  fuc- 
cefnonem  in  ftirpes.  At  in  propofita  fpccie  cilm  dc  fidcjcommiflo  contcn- 
dcrctur  interfratrcm  fuperftitem ,  &  fratris  pracdefundi  filium,  quorum  v- 
nus  crat  proximior,alius  vcr6remotior,inanis  rclinquebaturprior  illa  dau- 
fula  pcr  quam  teftator  iiifl^crac fuccedi  in  ftirpes,quia  ncc  dc  ilJovnquam  diC* 
pucari  potcft ,  an  in  ftirpcs  fuccedcndum  fit ,  an  in  capic?,  niii  cum  de  fuc- 
ccflione  intcreoscontenditurqui  pari  6c  arqi:ofunt  eradu.Ciim  enim  bene- 
ficiil  reprxfentationisfacit,vc qui  remotiore»in  gradu  funt,cdcuri:iit  nhilo- 
minus  cum  proximiorcquis  vnquam  dixetit  aut  xquu  putauerit  rcmotiorcs 
illos  qui  cxvna  pcrfona  plures  fupcrhnt  dcberc in  capita  fucccdci  c?Jta fi  qui- 
'  dem  fierct  vt  muho  plus  fcrrec  iui«  quiim  proBiniior,a  quo  in  tocum  cxcludi 
fummo  iurc  debercnt,adc6q, plusquamiaturus  cflct  jIIc  cuius  gradu  reprar- 
fentant.quodnimisabfurdum  ,&  iniquum  foret.  Atcum  ij  qui  fucccdunt^ 
pari  graclu  funt,ncc  tame  in  primo,fed  in  remotiore ,  quod  pcrfona  nulla  fit 
quaeprimum  gradum  occupct ,  tum  vcroquicrcndum  eft  dcformafuccef- 
fionis,id  cft,an  in  ftirpcs,an  in  capitafuccedi  opoitcac :  quod  vtroquc  modo 
fuccedi  nihil  vctct  pro  arbitrio  lcgiflatoris : in  capita  quidem  quoniam  fuc- 
cedunc  finguli  cx  piopria  pcrfona,yt  inl.2..^S^cheiediiAS  De  fftso'  Iffft.  In 
ftirpcs  vero  quia  praccedit  alius  gradus  qui  rcprarfcntationis  fi^ionem  com- 
modc  admittit.  Porrbteftamcnco  rite  condito  non  aliuslcgiflator  qurrcn-* 
dus cn,quam  tefbtor  ipfc,cuius  voluntas quaclibec,fi  niodo  iufta  fic ,  lex  cft 
Cijm  igitur  tcftator  qtii  proximiorcs  folos  ad  fideicommifluni  inuitauit, 
idcmiuircrit  vtinftirpcs  non  incapitafucccdcrciur ,  non  aliud  i$  voluiflc 
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crcdcnduscft,  quam  vt  fi  contingcrct  proximiores  plures  cflc  in  rcmo- 
tiorc  quidcm  >  lcd  pari  tamcn  g^radu  conftiiucos,co  dcmum  cafu  in  ftirpcs 
fuccedcrcntjquafi  iurcropracfcntacionis,  quod  nullo  proximitacisobftaculo 
impedirctur,at  non  item  fi  quidam  ellcnt  proximiores ,  alij  vcro  rcmotjo- 
rcs.  Tumcnimproximiorum«aafampotiorem  omnimodo  clTc  oporterc> 
ncc  pcrmictendum  rcmotioribus  vt  fucccdanc  iurc  rcpra:fcntationi$  in  ftir- 
pcsqui  nullomodo  pofTuntfucccdcrc^cilm  nec  vllomodo  fini  vocati.Siqui- 
de.n  mter  cos  qui  difpjn  funt  gradu  ordo  piGximitatis  ncccfTarib  aliquis  cft: 
ac  lus  rcprjfcntaiionis  non  nccGftano  eft,fed  tanium  cifc  poteft,  eo  nimiru 
c^fn  qti  J  vei  tcftacor,vcl  alids  qiiifquis  illc  fit  iegiflator,ita  pra:ccpcnt:  Pro- 
X  mitas&:  proxi  iiitatis  paiitas  in  gradu  quamuis  remotiore  ,  non  indigct 
quidem  lure  reprarfcntationisad  rucccdep.dum,rimod6  prioi  is  gradus  pcr- 
foni  nuUa  (jc  qiuc  proximiorcm  fc  polfit  diccic  ,  fed  tamcn  capax  cft  ceprx- 
fcntationis  admittendx  fi  gradus  fit  remocior  qui  ab  alio  gradu  vacuo  antc- 
ucrtacuricaius  repraefcntatjonisnonacquccapax  eflct  primusgradusctiam- 
fi  a  pluribus perfonis occuparetur.Et  hoc ccrte  eft  quod  pleiolquc  fallit  cxi- 
ftimantcs,futficcrcad  mducendum  ncccffario  ius  rcprarfcniationis  cum  tc- 
ftitoc  in  ftirpcs  non  in  capita fuccedi  voluit,  vt  nulla  fit  rcpugnantia  cx  par- 
tc  rci  quominils  poflit  induci ,  nec  animaduertcntes  illud  etiam  requiii  vc 
tcftatorit  voluntas  verbaquc  illam  i* tcrpretationem  patiantur ,  cui  cx  con- 
trariofaiie  repugnanteuidentcr  ,  quotics  non  nifi  proxiniiorcs  fubftituti 
pr0ponuniur,fat»lqucefl"cdebccquod.iliquocafu  poflTitcontingere  ,  vt  & 
proximiorcs  foli  admittancur,&  ita  tamen  admittantur,vt  fucccdant  in  ftir- 
pes  qui  alioqui  in  capita  tantiim  fuccedcrc  dcbcrcnt.Scmper  cnim  laboran- 
dum  cftquantum  ficri  poccft,  vc  fiin  codem,fiuc  tcftamcnto,fluc  conirafiu 
plures  adlint  claufulx  qusc  inuicem  pugnarc ,  aut  faltem  miniis  conuenirc 
videantur,bcnigna  &accommodataintcrpret3tioneconcilientur  ,  quodfi 
ficri  nulla  racione  poflTicmaiorem  camcn  pofterioris  ciaufulae  qwim  priori* 
potcrtatemeflcnccclfccft,cum  inteftamentis  &  in  contradibuspcrpctuum 
illudficvc  poftcriora  dcrogcnt  prioribus.  Qiia  etiam  rationc  dcfendebani 
in  proporitafpecicmagisat"tcndendnmcfl"equod  tcftator  proximiorespra?- 
fcrri  iulTcrat,&  quidem  verbis  reftri£kiuis,&  vt  Ioquuntur,modiiicatiuis  pci 
itd  w ,  quani  quod  antc  prrceperat  vt  in  ftirpcs  non  in  capita  fucce- 
derctur  :  Admiflo  ctiam  co  vt  conciliari  nuilomodo  pofl"cBt 
hx  clauful* ♦  quas  tamen  conciliari  poffc  &  quidciii 
coinmodiflimc  fatis,  vt  opinor, 
\  oftcndimus. 
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C  c  V  R  s  I  T  noftri  tr.iditio  cft,        Diw)  Tio  15.  f.fpignvri 
D.dereiudn:.  Poneillum  cjui  fentcntiatn  adiicrfusdcbjtorcm 
fuuin  obtinuiC)Cums  bona  numquam  antc  habucrit  obliga^ 
t^Cnani  dc  pignoratitio  &:iiypothecar]o  crcditore  nunc  non 
agimu$)qitadruplici  via  &  icmedio  £bi  confalere.  Priin^ 
'su  vtpignora  in  iudicaci  executioae  capta  teneat  &  r^ 
Sliaitfirudufqueex  iisperajpiattquoufque  vel  imputationefrd^un)  ve!  quo 
alio  modofuerit  ei  plcnimmcfatisfaduir.Sccundovtcapignora  accipiatii- 
biquc  imputct  in  folutum  cxl.f^^^clinm  4.C.</f       Tcrti6  vt  licitctur  ipfe 
&  vicc  cxcranci  cmptoris pignora comparct,  ex /.  i.^.  fi canj.mdic. piofi.aft, 
fit,  Qiiartb  vc fi per  traudcni &c  collufionem  debitoris^non inucnjuiur  cm« 
fCor  9  impetnc tlle  ins  dominij  1  exL  ylu tet4*  fif* ^  tte,tit,C»de  HrJemhidHf* 
Mtr»  Q^m  tradicioDem fecun  pragmatici  plerique  honc  rei  gerencte  os- 
«neoi  (emaiit  >  vc  incipiat  vi^or  a  miflione  in  poflcllionem  >  impetratis  ia 
^eam  rem  literis  i  iudice  cui  ius  e(i  cxequendi  iudicatum,f.\  /.  1  Cfi  w  emf»m^ 
dk^i^n.edpt.ft.l.cttm  prcponas  $.C,de  bon.Muth»r.tvd$i  .pofif(i.^2n\  Sc  interprc- 
tibus  noftris  idem  placct,prxfcrtim  Alexandro  &  lafoni  ad  d  f.fi pii^norjini- 
iiquodquatuor  rcmcdiisfupradi^^sab  AccurHo  traditis  addunt  qujntumf 
v(  f|imirum  vidor  vrgeac  venditionem  bonorum  dcbitoris.  Quod  rcmc-  > 
dimii  pec Accurfi^a  (ani  ^orauiCt  (ed  confulto  prudeDt^rque  prcterroific» 
.qntacmdabacenm  carum»quem&  Vlp.  inJ,  $  p  pil^rs  ,  quo  bona  em- 
ptorem non inuenisent...  Hoc  verbiptum  eft»  quod  meprimdm roouit  vt 
Innc  Xccurfij  caftccorumque,  fiuc  pra*gmaticoruni,  fiuc  inrcrprctum  tra- 
ditionem  piobarc  numquam  potucrim  ,  qui  video  iudicialis  pignoris, 
ideft  quod  in  judicaci  exccutione  capicuream  rationem  &condicionem 
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gradu  teftator  fenfcrit  >  vt  in  propofita  rpccicinquafingimusfubftituios 
cxprcflim  finlTc  n«n  tantum  cos  qui  fucrant  inftituti,fcd  ctiam  corum  filios. 
Kjm  qiii  firaul  &  zquc  funt  fubftituti  adcoquc  nominati  licet  diucrfis  no- 
ininibiiSjCHr  non  fimul  &xqucfucccdcnt?  alioquidiccndum  critjfi  quisTi- 
tiojSempronio  &  M.ruio  heredibus  inftitutis ,  Tiiio  abfque  liberis  morien- 
ti  fubftitucrit  cx  fidcicommifTo  >  Scmpronium  Mxuium  ,  &  Cornclium ,  fo- 
los  Sempronium  &c  Ma:uium  cx  fubftitutionc  fuccefTnros  ,  non  ctiam  Cor- 
nclium  quia  non  fucrit  illc  cum  cxtcris  nominatus  in  inftitutionc.  Quod  ta- 
men  abfurdum  cfTet  diccre ,  cum  expreftio  nominis  faciat  ncc  dubitari  poOit 
quin  ad  ficicicommifliim  inuitati  fint  omncs  ij,qui  nominaci  fucrunt,ctiamfi 
neque  in  inftitutionc  nominati  rcpcnantur,  ncquc  fint  in  gradu  zque  proxi- 
mo ,  vtdiximus  inprarccdcntibus  circaintcrprctationcm  ^.infidetcomniifJiL 
cmnUjfi.dlids  l.ctnn  ttaJe  leg^dt.i.So\u(c\\ic  illecafuscxcipicnduscft,in  quo  tc- 
ftator  aliquos cx  hcrcdibus inftitutjs fpccialitcr  inuiccm fubftitucrit.  Tunc 
enim  licctpoftomncsinftitutionis  claufulas  fuhiecctiti  cofque  cmnes  eermn- 
que  filios  tnuicem  fubJliturA]  tamen  non  contincbuntur  inicr  quos  fpccialis  fub- 
ftitutio  fa(5la  eft,ncquc  ipforum  libcri  Lctheredt  j^uf.qui fdtrem  de  yulyv  p«- 
fill.fubnit. 

i  _  .   ~   ■        ■  .-  ^T—.  

E  R  .R  O  R  S  E  P  T  I  M  V  S. 
Circ4  edjdtm  cmeduras  continuatj  traifaiie. 

Demclvf.  tradari  potcft  circa  quartvn  conicfturam  1  fi  filij 
fubftituti  fint fpccialiter  nominc  proprio  cxprcflb  vcl  appcl- 
latiuo  :  Ncpotesautcmnonnifigencrahtcrfub  nomincali- 
quo  commMni,puta  fi  (lAyitnacuifiliosf^defcendenies.  Nam 
ciiin  non  poflJit  adicda  vidcri  diclio  defcendentes  poft  cxpref- 
fammentJoncmfiliorum»nifiad  coprehcndendosctiani  cos, 
qui  alioquin  filiorumappcllfttionccomprchendi  non  potuiflent,an  non  fiat 
iniuria  nepotibusqui  fjpcrfuntcx  filij$pracdcfundis,fi  cum  fuperftiiibus  fi- 
lijs  non  admittaniur?  Si  cnim  ad  fideicommifl*uio  quod  fjmilia:  relidum  cft, 
etiam  rcmotiorescumproximioribusadniittutur  dumniodo  ad  eos  volun- 
tatcin  fuam  tcftator  cxtcndcrit  vt  rcripium  cft  in  d.  $,  io  fidcicommijfo.  quanto 
magis  ij  admittendi  crunt  qui  pro  fc  habcant  Sc  vcrba  teftamcnti,  &  bcnefi- 
cium  lunsjvtparentisprxdefuudi  pcrfonamrcpra^fcntarepoflint^quare  nec 
dcfiint  ex  intcrprctibus  qui  comra  conie(5luram  hanc  fcntiant,  admittantquc 
ncpotes  cum  fili js  primi  gradus  quotie*  teftator  rubfticuit  filios  cr  defuvden- 
tesynncx  quos  Socin.iun.icw/,ao.»«.}.^  /r^^.txi/.^.qucm  refcrt  Mantic.^//c7.r.>, 
5>Aib.%  .num.%,  Sanc  quodde  nepotibuspoft aui  eiu/cicmque tcftjtoris mor- 
tcm  conccptis  tradant  interprctes ,  vt  nunquam  poflTmt  rcpraefi^ntationis 
iurc  fucccderc  ,  ccrtiflimum  cft ,  vel  cx  ipfaintcrpicrumnoltrorum  diftin- 
Aionc  qux  non  ahjs  cafibus  admittit  ius  rcprzfcntationis  in  fiJcicommiflb, 
qu^m  quibus haberet  locum  in  fucccfliione  ab  inieftato.  Certum  namquc 
eft,  niillo  iure  poflc  qucm  ab  inteftato  ei  fuccedcre  qucm  nullo  fanguinis  Sc 
cognatioius  vinculo  concipgat  ^  cumfucccflipBCseifincsimeftati  nonnifl 


Digitized  by  Google 


r 


.V-  Yi  DECAD.  LV.  ERROR  VI;  iiy 

rangulnis  mre  dcfcrancur  >  eum  ver6  qui  poil  aitcrius  morcem  nonmodo  e- 
ditus  >  fcd  ctiani  conccptus  (it  nuUo  proximitacis  gradu  ipfum  contmgere  vt 
fupri  diximus  ex  d.l.Titstu  6.J^,de fttts  Irgit,  /.i.  ^.(iaHtsproxtmicr. 
griAt.  Etiiocquoque  confequcns  vidctur  ci  quodfcriDitlurifc./n<//c1f.^.in  fi- 
deicommiilo  adrnittcndos  clfc  ari  fidctcommiiruin  familiar  reli(5luni  illos,qui 
fucrunt  in  himiiia eo  tetnporc quo  tcAacor  moreretur.vt  inieliigamus  cacte- 
rosfj  qui  fupcruenerintad  Hdcicomminum  huiurmodi  non  pcrtiuerc  >  tan- 
quam  qui  non  iinc  dc  familia  eiufdem  tcftatoris  >  nifi  valdc  impropj:!^  >  &  a- 

.'  buHue. Vndc  illud  ctiam  efl  quod  ii cx  ijs  aliqui  inedio  temporetid efl ^ mor- 
tc  tcflaconsindicm  vfquccedcntisfidcicominil^i  Fucrintemanci^)aci  >  non 
co  minilsad  fideicommillum  admitci  pollint/.^ffo  69  ^.vlum.dehg^t.i.  Aa 

•  quia  ctiain  poll  cmancipacionem  vidcantur  clle  adhuc  quodammodo  dcfa- 
niilia,  ob id  roh\m  q-iod  funt  dc  fanguinc &  cognaiionc,  vt  quidam  puianl? 
Minimc:  fcd  quia  vt  cx  voluntate  adinitti  pofTmt ,  fuiiicic  fuiflc iilos  jn  tami- 
lia  eo  cemporc  quo  ceflator  moricbutur,  qui  ad  pcrfonas,tum  10  Familia  cxi- 
ftenccs, pocius quam ad ius ipfum familia: refpcxine inccliigitur.  Ncc quoi 
ad  lideicommiirum  condicionalc  admitci  poiTunc  omnes  ij  qui  cempore 
condicionis  euenicntis  &  fupcifliccs  &:  capaces  rcperiuncur  l.eum  q^i po/l 
lO^.de  an.wf.or  dem.ad rem faiif.  Tunc  cnim  id  obcinet,  ci\m  iideicommif- 
fi  verbaeam  incerprccacionem  paciuntur  ,  quia  in  difpoficionibi^scondicio- 
nalibus,vc  iam  Crpius  diximus,gencralc  efl  vc  exiflencis  condic;onis,non  dif- 
poiicionisj  cempus  fpeftctur.  At  vctba  non  pactuntur ,  quoties  teflacor  auc 
Famil^  ru9reIiquichdcicommiflum,vci«//.^.</»/;Vf/co//»w £"i3ut  proximiorcs, 
iiue  cxprcdim,  ilue  tacire  inuicauic,  quomudo .inuicacos  cos  Fuiire  ponendum 
eft  cilm  dc  rcprj^fcntationis  iurcdifputatur.  Quid  cmm  aitinct  de  rcprilcn- 
tatione  quiTcrc  niii  cum  dc  proximitatisgradu  quarrcndum  cft.  Proximior 
porro  ncccirc,  nec  fieri  vnqua.npotell  isquinulloproximitaiisgradude- 
iun<flum  contingit ,  ftuecx  propriapcrlbna  ,  liueper  reprxfcntatiuncm  ve- 
licfuccedere  ,  vndc  illudctiamcf^,quod  ^ quibufdam  traditum fupi^dixi- 
nius,&:  nobis  probatur ,  nullo  iure  pcfTe  repr.Tfcntationcm  prartcndcrc  illum 
cuius  pater  fupcruixerit  teftatori ,  quam  fextam  eflc  coniciluram  rctulimus, 
nec  nugiscuni  dc  fideicoinmiiro  ira(5latur  ,  quam  ciim  dcfucceflioneinte- 
ftjci.  Duoenim  cxigit  rcpra:rent.itio,  vc  habcrelocum  polfit.  Pr  mumeft 
quod  modb  dicebamus  ,  vtaliquofaugmnisgradu  dtfunt^um  contii  gat  is> 
qui  pcr  rcpra:fentationcm  vuit  admitti. Alteri;m»vt  eo  tcmrorc  quo  paterfa- 
milias  moritur ,  de  cuius  bonis  difputatur  ,  przcedens  gradus  de  quo  rcprx- 
fcntando  agitur  a  nemine  occupetur  :  nam  fi  tum  occupatus  repcnarur) 
omncm  repracfcntationi  viam  in  totum  praccludit,&:  in  pci pctui;m,liquidcm 
illud  demuin  ccn^pus  infpicicnduiu  cft  ,  vtfciatur  quisproximior,autquis 
arqu^  proximus  clTe  vcl  videri  poflit. 


L  K  R  O  R    O  C  T  A  V  V  S. 
*D'  p^^fximitttteorAd/t/  fpt^lAmli  inter  plureaprAdaum  yoc^t$.'ifi::e  ex  tejl^- 

nients-fpite  ab  intejl.tto. 
Fr**^T  in  hanc  quoque  rcm  tcxtus  eiegnns  &c  .Tpeitus  cft  '«  d.f.in 

fid:,co»n-r>g'o  ,  vbi  diferte  fcribic  ModeftimiS  ,  non  fi^lum  id  » 
'^  '^quod  iam  diximus  ,  ad  fKieicommilliim  f.  milia:  lelifii  m  ad- 
niutcados  eos  ^ui  in   faoiiiia.  fueiuuc  eo    temporc  quo 

'  P  ij 
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cedator  inoriebacur,red  eriam^quod  ad  rem  noftram  magis  perciner ,  ex  1;s 
cfuiFucruntinFamtliacotemporepriilsadinictcndosillos  >  quifunc  gradu 
proxiiniorcs  >  nc  dubitari  pollic  quin  gradusproximitas  imanda  Cii  ex  tc- 
pore  quoque  mortis  cel^atoris ,  liccc  iidcicommiiVum  condicionale  propo- 
nacur»Quaija  vix  cfbyvc  non  fintcaiquzFamilizreljnquuntur.Acquiu  is  qui 
patrem  habct  faperiliccm  ccmporc  moi cis  tcriacoris}  licec  lain  tuai  ip:c c5- 
ceptus  dc  nacus  (ic>contingic  quidem  aliquo  fanguinis  gradu  tefVatorein ,  fcd 
non  eo  qui  Facere  pofsitvc  vel  proximiis  tilni  ellc  >  vel  vnquam  Hcri  pofsic. 
Fruftiacrgopoftcaccrtet  dc  rcprarlcntando  patre  quem  icpraelemarc  noo 
pocuit  co  cempore quo  vel  proximior  vcl  aequc pioxinms  eHe  aut  vidcri  dc- 
Dcbac.Qiicmadmodum  necin  fucceffionc  ab  intcftato  quicquam  prodefty 
iicriqucmproximum  poftdclatanihereditatcm  ,  li  eius  dclacx  tempore 
proximus  non  {\siud.l.i.§.froximunt  T>.de  futs  /f^«>.  hered.  Aiioqui  fucccA 
lio  inagnatis  induccreturcontraiuris  vcteris  rationem,dc  qua  in  §.  pi  tceb^t 
InJ}.de lc^tf,A^n4t.fHcceJf.Clviod  ius  quamuisa  luftiniano  cmendacum  fit  indii- 
<5fca  cciam  in  agnatisFuccelsione,  vtfciliccc  agnaco  proximo  cxcIhFo  aba- 
deunda  hcrcdicare  fequens  in  gradu  admitti  pofilc,  acli  delatx  hcrcditatis 
teinpore  proximior  fuiflcr,  qui'rc  vera crat  remotior ,  nemo  tamen  idcirco 
<iixerit,indu<fbum  fuilTe  a  luftiniano  ca  conftitucionc  ius  reprxfcntacionis  in 
fauorem  illiusqucm  aliusmortistcmporeantcuerciflcc.  Nihil  cnim  aliud 
Iuftinianusconfticuic>ni(i  vcpoftcriorisgradusagnati  qui  morcis  tempore 
fiierant  rcmotiores,po(Iiac  nihilominuspoftexcluFos  antcrjorcs  admiitif 
&  quidcm  cx  proprio  iure  propriaque  pcr/ona  car.qiiatn  agnaci ,  cilm  antca 
non  nifi  ta.iquamcognati  adiiiicccrcntur  pcr  pra'torrm  ,  cxproprio  tamcn 
quiFque  capice  cx  propriaperFona.£rgoquamuis.;dmittamus,  quod  nd- 
mitccnduinFanccftyincodiftercnccm  ciicrationem  (ucccflionis  fidcicom- 
mi(Taria:&legicimx«Fi  meram  iurisrationem  inFpicias ,  qu6d  fiJciconinuf- 
fariatra(!^um  teinporis  haberc  potcft  &  luccenionem  graduiiin  in  tcmpus 
vFquc condicioniseiienicntis,non  ctiam  fuC(.e(Iio  icgicima cxtra  cafuin,(/.jf. 
froximuru  $,ylf.d  l.i.de  fits ^  /fri/.  Pofteaquim  tamcn  iLfiiniani  confti* 
tutionc  hoc  ius  iminutatu  cft,induda  ^uc  in  agnaiis  ctiam  graduum  fucccf- 
fioncvidctur  bona  vtriufque  Fucccflionis  hac  parte  comparatio ,  Fahem  ha- 
ficnus,  vt  iicuti  luiVinianus  inducendo  ius  illud  FucccFsionis  intcr  agnatot 
non  idebtamcn  induxft  ius  reprcTFcntationiSi  adco  vt  alia  opiis  Fucrit  con- 
ftirutionc  a  )  facicndum  vt  Ftatris  films  in  Fucrcisicn*  patrui  dcFun(fticon- 
currcnscu.n  patruo  luperftite  icprxlentaic  priritgradum  Fui  patris,  ncc  id 
tamcn  aliccr  juam  Fi  pit<?r  viuofratreiuo  dcccilcut.  dici.  ^mh.  pofl  Jiaites 
C.de legit.herea.  Jranci]jc  poFlitquiFquam  diccrc  in  FucceiTionc  fiJcicom- 
milljrsalocuin  cnedcbcrcreprz^cntacioni  infauorceius  quem  pater  nio- 
ricntc  tcftatore  antcuerfcrit  ob  id  Foli\m  quod  ex  cauFa  fidcicommifsi  pof- 
Cint  van)  eire  gradus Fucccdcndi,  Vtrumq;  cnim  /jmul  ftarc  poicft,  vt  &  Fuc- 
ccdenJig«adus  fintdjucrfi  ,  d:tamcncx  finguhs  gradibus  fucccdaturiurc 
piopno  ac  cirra  :us  rtprsFcnrationis,nifi  eo  Folo  caiu  quo  iusrcprxfcncatio- 
nis  nat.ini  Fucntjforir.atiimqueiim  mJcab  coteiiiporequo  viucrctadhuc 
is  dci  jius boniscontcnditur.ldquc conFcqucnsch  pr(  poFtioni  ,  quari 
jjob  s  rarpius  re':itaprobataquc  cft>pci  fidcjcommilKm  fucccdi  teftatorino 
autem  grauato.Facic  iiainque  ta rrs  vc  in  iure  Fucccdcndi  non  aliud  tempus 
inf^ivicndutti  fic  c^uhn  quoufuit  murienic  ccftatorc  quocics  dc  proximicate 
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&  eradu  proximitatis  quarrcndum  cft:Hoc  cnim  addo  vt  cum  cafum  cxclu- 
dam  quo  hdeicomniiflum  extrancis  rclidum  eft,  quibus  ccrtum  cft  relinqui 
pofle  tametfi  viuo  tcftatorc  ncquc  nati  flierint,ncque  conccpti,  dummod^ 
in  rerum  natura Ricript  tempore condicionis  exiftentis.  Scd  is  cafus  ad tra- 
ftatum  noftrum  no  pertincccum  de  reprxfcntationis  iurc  quaeri  nihil  pof- 
fjt  intcr  cxtrancos,  fcd  taniilm  inter  eos  qui  tcftaiorcm  fanguinecocingunt, 
li  quidcm  lint  cx  deiccndentibus  vTquc  ad  infinitum,  (in  cx  tranrucrfalibus 
non  nifi  ad  lilios  vfque  fratrum.Neque  vero  ncgamus  polTc  illos qui  rcpvae- 
fentationem  allegant  fucccdcrc  ex  hdcicommillb  cx  propria  pcrfona,  pro- 
prioque  iurejii  vclincac  proinde  fuoordinc.Quomodofuccedercnt  fi  eflcnt 
omninoextranci,nifiquod  illud  praetcrcacxigmuis  ,  vc  conccpti  fint  viuo 
teftatorc,  quotics  fidcicommiflLjm  iis  vcrbisrclidum  cft,  ex  qribusappa- 
rcat  noluiftc  tcftacorcm  vt  ad  fidcicommilVum  extranci  admittcrcniur» 
id  eft  alij  quam  qu»  vcl  familia  &:  agnatiorc,  vcl  cognaiionc  falicm  a- 
liquatcftatoremcontingercnt.  Dcpoftcrioribjs  duabusconieduris,quo- 
niam  maioris  momcmi  &  difquifitionis  cflc  vidcniur ,  fcparatim  nobjs  di- 
.s^cndumcft.  -"jr-ii;  '  -"40^^,'  h-'^.\ 


■r 
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*  -   •  / 

Siteslitcr  ^lnfes  fkbftiiHeritfub  nomine  colIe6iiu9  ftluJ  ^ra- 

Ju^  prtcrogitttua  ^  aut  fi  frO'  •  • 

xtmidres, 

IXomnibusilliiconicfturis,  quasfupri  rctulimusinoftrisin- 
f'  ifj  -Iterprctibus  probatas  cflc  cjrca  excludcndum  ius  rcpraflentatio- 
".^^^wtrnis  co  quoquc  cafu  ^uo  al  ioquin  iidem  interpretcsreprarfenta- 
*  ^ltioni  locum  ciTc iniideicommiflis  volunt,eameo  judiciocci- 
I  tilsima  efttfi  tcftator  cum  plurc4  fub  nominc  collcdiuo  pcr  fi- 
deicommilVum  fubftitucret  adiccerit  harc  fsluA  gradus  fr^o^fiiu-^n 

Nam  cum  ca  fit  ponfsinnisn  vis  ,  &'  potcftasrcprxlcntationis  quotics  cjlo- 
cus  eft,vt  graduum  diftinflioncm  &  przrogatiuam  toIIar,quia  facir,vt  qui  rc 
\cra  in  rpmotiorcgraduconftitutus  cft  videatur  cflc  in  proxim)orc,pcrinde- 
quefucccdatcum  co  quire  vcra  proximiorcft,  acfiparcm  rrndumtcncrcr, 
quid  oblccro  apcrtius  eft  qu^m  vidcrc ,  tcftatoiis  qui  in  fidcicommjflaria 
fubftitutioncadiccit  verba  illa,  f*lt4d  grndus  /)r^(j^4//«4,  voluntatem  illam 
fuilTcvtnuIlusnon  dicam  repr.tfentat ioni , fcd  ncc  quiftionide  rcprarfcn- 
tationc  locus  relinqucrctui^Sunt  enim  ifta  jncrcoppofita  inuiccni  ,  dii'e- 
&.6<\\  c6tradi(ftoria>  fbccedere  aliquos  ex  fideicommiflb  pc r  ius  reprxfcnta- 
tionjs,&  fucccdcj  e  falua  gradus  prxrogatiua ,  vt  &  fonus  ipfe  verboruiTi  pe- 
ncdcmonftrat,&  difertc  fcriptum  eft  /«  ^uih.  poFl  fratres  i.  C.  de  le^tt.  hered. 
vbi  ob  hanc  caufam  Paolus  Caftrenfis  qucm  alij  pcnc  jnnumcri  fecuti  funr> 
motuspotifsimeexverbiseiustextus,  dccctnullum  poflehoc  c.ifu  locum 
eire  rcura:fentationi :  videniiirque  mihi  interprctcs  in  hoc  vno  pccca.et 
quod  hanc  vocant  conicfturam  ,  qua  tamcnnititur    tamapcriis  veibis 
teftatoris.vtnuJIus  conie^flurat  locusrclinquatur.  Ettamcnnon  defuntcx 
incerprctibusiioftris  quihoc^uoque  cafu  leprarfenutionem  inducanc,quos 
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reFcrc  Anconius  Gabrielius  ^  in  Comunibus  Opinionibus.  Ratio  iQorum  eft# 
«)uia  perrcpr;erencaclonemiinquiunt)gradus  non  corrumpitur^  fed  reprarfen- 
tatur.Mlra  rubcilicas  Ci  diis  placccQuali  vcromccr  gradum  5d  gradus  prxro- 
gaciuam  nihil  incernr.  Fateor  non  corrumpi  gradum  pcr  repra.-fencatiuncmi 
quoniam  qui  fuic  primus  gradus  fenipcr  primus  rcmjnct)  iccmquc  pollcrior 
femperc^uiab  inicio  poflcrior  tuit,quadia  pcrfonaaliquaiubrittitquxprio* 
rcmgradum  ogcupct.  Sednegoficri  polTcvt  inducatur  rcprxfentatio  quia 
hoc  ipfo  prxrogatiua  gradus  corrumpatur^qux  tota  in  co  clt » vc  qui  prxcedit 
in  gradut  fcquentium  graduum  perfonasoinncs  incaularuccciiionjs  ante- 
uertat,quod  camen  ne  fiac,impcdit  rcpra:rcntatio.  Non  potcft  igicuc  tcftacor 
qui  hdcicommiflum  rclinquic  prxcipcrc  vt  cx  fideicommiiro  fucccdacur  fal- 
uagradusprarrogitiuajquiQhoc  ipfo  apcrcillimc  lusreprarfencacionis  exclu- 
dac.Quare  ncc  poilum  probare  excepcionem  illam  >  quam  addunc  ij  ipfi  qui 
nobilcuin  fenciuncivc  conie^ura  hxc  ica  debcac  intelhgi.  nifi  teftacor  dixcric 
Sdu4^Adfis praroz*ttHi     feru4to  ordine  fucafitonu  ah  tnttjiato  yel  4  ture  trMtlao, 
Qii^  in  fpceic  volunc  repratfcncationi  locum  cfTc  omnibus  ilUs  cafibus ,  qui  - 
bus  etiam  ab  incellato  locus  cfict  vt  condudic  Didac.  Couarr.  i4/>.  58.  p4c/. 
qu.tn,num./^.  verr.S.^oi\Dcc.  cenfii.  y^-fubnwn.  i.  q6os  rcfert  &  lcquituril- 
lal\n([.FTznci{e.M:inuc.hb.)S.decomeii.vlf,V6l.inf.tit.  p.www.p.in/fff.lmplicanc 
cnim  ifta  concradi(5tioncm  vt  cx  fidcicommifTo  fucceJacur  lalua  gradus  prj-  • 
rogatiua,#^rcruaro  ordinc  fuccelfionis  ab  inteftato,  prxtcrquam  iis  calibut  * 
in  quibus  ab  inccftato  quoquefucccditur  fuluagradiis  prarrogatiua  ,  quod  ^ 
contingitin  tranfuerfalium  fiicccflionibuspoftFratrcsfratrumuucfilios^ncc 
alio  pr.TLerck  vllo  cafu.Eadem  fcr^  quarftio,  &  idcm  tradatus  eft ,  fi  tcftator 
pcr  fideicommifTum  fubftitucritcxpreflim  proximiorcs.  Etfi  cnimcumdc 
caufa  &  fucccifione  inteftati  quxncur ,  non  aliani  ob  raiionem  difpucamus 
^uis  fic  proxitiiior,qu4m  vcfciaraus,cui  fucccffio  defcracur ,  non  ideo  caniea'* 
^uis  proximior  cfl  ,  quod  fuccedac ,  fed  ideo  fucceJic  quod  pioximior  fit: 
ncc  qucmadmodum  rcprarfentatio  immucac  ius  fucccifioiiis  ,  ica  cciain 
imiuucarcpoteft  ius  pioximitatis  &  taccre  vtqui  proximior  crat  ,  non  fic 
&  rcmancatfempcr  proximior.    Proinde  qui  fubftituit  plurcs  fiue  defcen-  ' 
dentcsjfiuc  agnatos.fiue  cognatos ,  fub lecta  illa  qualitate  proximiorum ,  ni- 
hilaliudconftituiire vidcri  potcft,nifi  vt  verborum  compendio  videan- 
turillifubftituti  falua  gradus  pr^rogatiua,ci\m  non  aliundc fiiinatur  prac- 
rogatiui  gradus  quam  ex  ordinc  acpoieftacc  proximitatis  :  &:  cuidentcr 
abcrranc  ,  qui  cxilltmant  remotiorcs  fiiccedcnccs  perius  reprjefentacionis  -. 
cum  proximioribus  xquc  proximos  intelligi  dcbcre.    Succcdunc  cniin  . 
illi  ,  non  canquam  arquc  ppoximi,  fcd  canquam  proximicacisgradumrc- 
pratfentantcs.quarcpraefcntacionc  niillomodo  inJigcrent  l\  re  vciarcmo- 
tiorcs  non  clfcnt.C  im  crgo  finc  rcmotiores ,  nullaprorfusratio  eft  ,  vtad 
lidcicommillum,  quod  noii  nifi  pioximjoiibus  relictum  cft ,  adinittancur. 
Qjare  ncc  opus  clt  vt  ad  C3in  rationcm  confiigiamus  quam  adfcrunt  ij  qui 
Jiobifcum  reiuiant ,  quo  I  in  fidcicommifns  veritas  non  fictio  confidcrccuri 
tKl.iideitomm  ffiint  jS.Jecondtt.z^  demorfi^.i  Siat  usFloruf  ^^.p.  Corneho  Fehci 
D.  de  :ur,  fifc.  N  tm  qui  fucccdunc  folo  iure  reprxlcntationis  .  ncc  vc- 
rc,  ncc  fictc  func  xque  proximi  ,  fcd  eo  caniiim  gaudcnt  priuilcgio ,  vt 
non  aiueucruacur  m  caufa  fucceffioais  abiiS)  aqmbus  tauicn  in  caufa  & 
C  ^  gradu 
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erado  proximittdf  MteantimtQr  :  Idvctb-priBilcgbmhabm 
fineantor  aequ^  proiumi  »  fed  quJa  (ic  conftitutum  cft  ,  vt  admitti  de- 
bmcadfiiMeAionem  exgradu  dcftmGA^mhodie  fi  viuereti  hauddubi^ 
tuicotmc^proiximus  admitteretar  >  quamuis  non  tam  ipfam  dcfundi 
perionam  ,  qulm  ipiius^  gradiun  reprcieiitarc  imeliigaacur  >  vtdijumqs 
iafupcffioribusi 


.  .       ERROR  D£CIMVS. 

Si  te(iMor  fuhjiiiuerit  proxifniores      ^uts  dc  iure  dehet 
bereditM  ferMuirt.  ^ut  fi  Miimt  yt  m  fg^ 
'         fes  nmpaj^td  fuecti 

O  N  aliudputo  rcfpondendum ,  ctiamfi  teftator fubllitucndo 
proxiii)ioresadiccciic  ad  quos  de  inre  l*ereditdf  debet peruenire, 
kjj  cafus     dc  quo  confuluit  laf.rMr/*.  4.  num.  i,infiti» 

lon  caini  id  pcriude  haberidcbet ,  ac(i  rimpliciccr fubftituti 
lent  illi  ad  qoot  debet  heKditM  4e  iore  fmmtiSn  >  Noalio^ 
qui  didio  illa  froximims ,  quae  primo  ac  priocipaliter  adkdadl»  ffi^a  dc 
inutilitcr>addita  vidcatur>fed  ita  acctpieamrcripturam  opottet»vtneqoeaiy  . 
ad  lidcicomiflum  inuitati  vidcSturjquam  qui  /intproximiores,neq;  rurfum 
ex  proximioribus  alij .  quim  qui  ius  habcant  fuccedcdi,nc  partem  cxterisfa- 
ciant  illi  qui  ad  parteni  ipil  non  admictuutur.  Quid  cnim  fi  pioximior  in- 
ueniatuccocemporedcpoicacus>aut  peiiucatam  renunciationcm  afuccc" 
deodo  exdofas?  Non  admittetor  ille  ad  fideicbmmifiiim  >  nec  obAabit  cc* 
tetis  non  foliim  qui  (int  arqu  c  proximi :  fed  ncc  Ci  Hnt  rcmotiorcsf  qoia  non 
proxim:orcsquilibet(ubftituti  fueriim^fed  tantum  proximtores  in  caufa 
fucccdcndj.  Cxterum  quocarupioximioraliquiscrit  qui  poffit  fuccederc, 
jiuquam  fcrcndum  cfl  vt  cum  co  concurrat  alius  remoiior,eiiamfi  concur- 
farus  alioquin  cilet  per  lus  rcpra;fentationis  in  caufa  fuccefsionis ab  intcda- 
to>  quoniam  verbateftamcminoopatiumur  qus  proximiorcm  difcne  vo- 
caat»  vcrom  aotem  efTe  non  poteft  >  proxtmiorem  aot  ex  proximiotibos  e^Te 
i]lam>quem  negari  non  potcfl  remotiorcm  cfle.  Kcc  ad  rcm  £aclt  quodcuiu 
proximioribus  admitti  pofstc  ad  fuccefsionem  inteflati;  cilm  iiscaubus  qui-* 
Dus  lurc  noftrojfjuc  nouo,fiue  veterc  indu(5lum  fuit  ius  reprarfcntationisj  B9 
amplius  qua:ratur  quis fit  proximior  fimpliciter ,  fed  quis  aut  proximior  aut 
habens  ceprxfcncandi  gradum  proximioreni.  Nam  ncc  lurc  proximi» 
tatis  ftrfitu  tum  fucccditur  >  fied  iure  proximitatis  fimul  &  rcpcaefema- 
tionis:  Proximitatie  qoidem  ex  parte  illiust  qui  ipfc  ex  perfona  fin  pro« 
ximior  cft  in  gradu  >  nec  indiget  rcprxfentatione  vt  fuccedat  ,  ncque 
ab  alio  vllo  cxcludatur  :  Repracfentattonit  ver6  ex  partc  illiut  >  qui 
quod  fit  in  remotioregradu  conftitutus,  nonpoflct  ipfe  fuccedcrc,  quini- 
mo  aproximiore  cxcludcretur ,  fi  non  haberet  lus  repra^fcntationis  ,  cu- 
ius  bcneficio  tiat  non  quidem  xqucproximus  ,  quod  nulla  iurisarte  ficri 
»  [cd  xquc  fucccflorji^  fi  aeque  proximuseitetMoquonoppacora» 
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icd  fola  iuns  cotnmunis  racio  &  poccdas  pcr  iidjoncm  violaciir.Ptoximitas 
eciam  hodie  confcruac  pcrmdcacolim,iusruccedcHcii,  fcd  non  paric  fcmper 
iusquoJ olimpariebac  excludcndi  remocjorcs, quia  poccflas  reprxfenca* 
tjotiisimpediccx  illa  parcepoteniaccm  proximitatis:  non  qiiidem  tolicndo 
proximitatem  inpcrfonapiroximioris,  quod  ncque  ficri  vllomodo  poflct, 
fed  admiccendo  rcmotiorcm  liadenus  non  vt  cxcludat  proximiorem  >at  vc 
concurratcum  proximiorc.  Ergo  cumad  tideicommifium  quod  proximio- 
ribus  relidum  cll non  alji pofTmt  admitti,  qu^m  qui  funt  vocJti,hoc  eft  qui 
funt  proximiores*  ccnlequens  omnino  cd ,  vt  iusproximitatis  in  tah  fidei- 
commillb prolit, non  cancilm  adconferuandum  proximioribus  iusfuccr- 
dcndi  ex  tideicommiirojfed  eciatn  ad  excludendot  remociores  omnes  &  cu- 
iukunque  Iint  gradus ,  canqaam  qui  nec  vocaci  ftnc ,  nec  pro  vocacis  etiam 
pcr  fidkionemhaberi  poHincfalua  vi  8c  poteflate  verbi  quoteAator  vAise/l 
iubftitucndo  proximiorcs:  Nil  obdante  illoquod  zAicctui**! quos de iure 
Jebet  henclitMferuenire.  Ula  namqucadiecrio  non  tollit  prxcedentem  qua- 
licacem  fub  cj^ua  forniaiiicr  tideicommilliim  relidum  eO,ade6que  nec  illaiii 
cxplicat  quad  proximiores  eos  omnes  tcAator  intcllcxeric  adquosde  iure 
dcbctheieditas perucnirc,  fcd taiuum  liiTiicac&ireftrmgic,  vcapparcat  non 
dealiis  ptoximioribus  inuitandis  cefbiorem  rcnfilfc,  quani quiciiamfi m- 
uitaci  noii  cOcnt,  fuccedcrc  tamcn  lurc coinmuni  poilcnt.  £x  quo  ii  qujs  in. 
fcrat  cum  lafonc  ,  Non  aiicer  igitur  vidcri  cos  inuitatos  quim  vt  fucccdant 
coipfo  modoquodeiurcconimuni  ab  intcftato fuccedercnt, is proculdu- 
bloerraucrjt.  Aliud  ennn  eft  quxrercquifucceJant,  Aliud  vero  qua-rcrc 
qualjtcr  fuccederc  dcbeanc  qui  fucccdunr,  &  quomodo.  Teftator  in  propo- 
mononaliosvoluic  fucccdcre  quini  cos  qui  tflcnc  proxiiniorcs,cxcluns 
promdc  jncotumremotioribus  ctiam  illo  cafu  quo  fucccderc  poflcnt  cum 
proximioribus,fi  ad  fucccflioncm  adrnitti poifcni.Prius cnii»  cft  vt  probent 
fc  clXc ex  numero  vocatorum,  qu^m  vc dilpuient  quomodo  admicci  debcat: 
Atquinonpoccftfieri  vcfe  vocatosprobcnc  ,  quin  prius  oftendanc  fc  vcl 
proxiraiorcseflcvclfalccmcxproximioribus  ,  quodipfum  tamen  facere 
nunquain  poffint,cum  reuera  linc  remotiorcs  >  calcfquc  maneant  eo  quoaoc 
cafu  quo  pec  ius  reprxfcncationis concurrunt  cum  proximioribus  ab  inttila- 
to.  Fruitra  igiturelt  quatrcrcan  rcprxfentacionis  lurc  pofl[int  a«ut  dcbcant 
faccedcrcilliqui  nullomodo  funt  vocati.  Sed&:quodmagiscft,cumali- 
quando  cxfado  proponcrcturquidan)  poft  jHftjcucosex  arquispari;bustre$ 
filios,(ingiilispcr  fideicommiflum  fubftitnilfcdefccndcntes,idque  in  Mirpcs 
nonincapica,  &defccndcntibusomnibus  prxmortuisfraire.spr2rmorientis, 
eorumquepoftcros  fimili  modo,id  cit  in  ftiipcs  quoque  non  in  capita  :lcd 
ica  camen  vt  proximiores  femper  prxlcrrcntur:  Rc/pondi  poft  cxtin(5tos  dc- 
fccndentes  omnesadfolumfracrcm  quj  tum  fupercflct ,  non  etiamad  prx- 
mortuifratiisliberosrotum  fideicommilfum  pcrtincre  ,  non  alia  rarione 
quamhacipfa ,  quod  teftator  exprefliin  vocando  proximiorem ,  ius  rcprx- 
fcntationis  apert^exclufiffct,  ciamnccari  non  poflctquin  fratri  flnc  lihtris 
dcfunfto  proximior  cflct  fratcT  fupcrftcs,  quim  filius  fratris  prardcfun(n;j. 
Ecficnim  prJEcepcratccftacor  vccx  huiufmodi  fidcicomminb  fucccdcictur 
in  ftirpcs  non  in  capita ,  quic  fucccflionis  forma  fupponit  ius  rcpra*fcntatio- 
nis.aquo  nimirum  &:  origincm  &:  pcrpctuam  caufam  fuam  crahit,  vtoftcii- 
dimus  in  przccdcncibus  tx  $•  tiim  fiUtu       vU,  lufi,  de  heredit*  qua  inteji. 

dcjcr. 
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t*"^^"  vctabat  vtramtjue  claufuiamca  donari  interpretationc» 

-  quxfacerc  poiTccvt  cx  omni  partc  voluntas  tc(latorisconferuaretut,id  eft* 
&  ex  ca  p me  qua  praccperat  vt  in  ftirpcs  non  in  capita  ruccc(lcretur>&  ex 
qua  conftitucrat.vt  proximiores  prarhcrrcntur,  nimirum  relata  rellridiquc 

.  priore  daufula  ad  cum  caCum  quo  £deic6miirum  pcterenc  illi  quieflcnt 
arque  proximi  &  in  codem  gradu  fucccdcndi,quod  in  proponta  fpecie  con- 
Cigi(]er,[jante  fiatrem  decuiusbonistradabjcur  alj)  Frarres  ambo  deccfTif* 
fencvnus quidem  filio  vno  fuperditetakcro  autem pluribus  libcns  telidlis, 
cunc  enimdubicari  nonpotuifTct,  quinarquo  iurc  tratrum  oiTiniuin filij  ad 
fideicommiiTum  admitci  deberent, cum  cllent  omncs  xqu^  proximi  ,  &  in 
pari  gradu  conilicuci ,  foliq;  dubitacio  illa  rupercfie  poteraCi^n  m  flirpcs  ad- 
mitti  dcbcrenc>qiiomodo  admitcerenrur  fi  ab  inteflato  fucccdcrcnt  auoyd, 
$j ii^nftltMiin  in  capita ,  quomodo  (uccedcrc  illos  hodic  patmo  debcrc,ma- 
gis  communitcr  probatum  eft,  inuitalicec  lurifprudcncia ,  noucllaquc  Iu> 
ftiniani  coUicutionciiS.Dr  heredtb»jb  inte/t.yenient.  vc  ^  nobis  Tarpius  didttm 
probatumque  efl:  inquaquarAione  fatendum  e(Tet  fratrumfiiios  jn  capita 

-  fucccfTiiros  fuilTc nifi  tcllaiorcontraiiam fucccdcndi  torniam  vcibis  cclla' 
meiiti  prxfcripfiflctmon  modo  fi  eos  inierpi  etes  lcqucreniur  qui  ius  fiiccc- 
dciuli  ex  fidcicoinmiiroexiure  fiiccefsionis  jnccUaci  inetiuntur  ,  quando' 
quKlem  in  capita  quoque  fuccedcrenc  ifli  fratrum  filij  in  bonis  patrui  fc- 
cundum  fupt  adiftam  recrptioretn  noflcoruni  fentencjam ,  fed  ctiam  iuxta 
cam  opinioncm  quam  nos  vcrioiemarbitramur ,  vtcx  fideicommifro  qued 
plurih.  fiib  non.ine  colle(5liuo  relictu  cft:,fucccdaciir  fcmper  incapica,  ni/icu 
Ccrtiror  aiiud  voluit,  quia  nec  alij  ex  fidcicomiiro  vnqua  fucccdere  poflunt» 
cjnam  qui  ex  propria  perfona  ruccedunt  tanquani  vocati  8c  inuitati:  qua:  res 
inJucit  ius  firt:cc(Tionis  in  capira  perinde  ac  ius  reprarfeBtacionis  inducit  fuc- 

.  cefllonem  in  ftirpcs.  At  in  propofica  fpecie  cilm  de  fidcicommiflTo  contcn- 
dcreiur  incerfracremfupcrfliccm ,  &:  fratris  prardefundi  filium,  quorum  v- 
nus  crat  proximior,aliusver6remocior,inanis  relinquebacurprior  illa  dau- 
fulapcrquam  tcftatorivfTeracfuccediin  Ilirpcs,quianccde  illovnquam  diA 
pucari  poccfl ,  an  in  flirpcs  fuccedcndum  fic ,  an  in  capic?,  nifi  cum  de  iuc- 
ceflione  intcrcoscontcndicurqui  pari  8c  arqrofunt  gr.idu.Cum  cnim  benc- 
ficiu  reprsfencationisfacityvc  qui  remotiore»in  gradu  funt,cdcurEiit  nihilo- 

*  minus cum proximiorcquis  vnquam  dixeiic  aut  arquu  putauerit  rcmotiores 
illos  qui  cxvna  perfona  plures fupcrfint  dcbere in capita  fucccdci c?Jta fi  qui- 

'  dem  ficrcc  vc  mult6  plus  ferrec  illi,  quam  proximior,a  quo  in  tocum  excludi 
fummo  iure  debercnt,adc6q;  plusquamlacurus  cflet  ille  cuius  gradu  rcpra:- 
rcncantiquod  nimisabfurdum  ,&  iniquum  forct.  Atcum  ij  qui  fucccdunt» 
pari  gracfu  func,nec  came  in  primcfcd  in  remociore ,  quod  perfona  nulla  flc 
quacprirnum  gradum  occupec ,  cum  veroqujcrcndum  eft  deformafuccef- 
fionis,id  c{l,an  in  nirpcs,nn  in  capitafuccedi  opoiccac :  quod  vtroquc  modo 
fuccedi  nihil  vctet  pro  arbitrio  Ieginatoris:incapitaquidem  quoniam  fuc- 
cedunc  flnguli  ex  piopria  pcrfbna,vt/»/.2.j(./4rr/)r)f<///4>/  DefKti^  lcfft,  In 
ftirpcs  ver6  quia  praccedit  alius  gradus  qui  repracfcntationis  fi^ionem  com- 
fuodc  admittit.Porrbteflamento  rite  condito  non  aliuslegiflator  qurrcn-* 
dus efl,quam  tcftator  ipfe,cuius  voluntas quacljbct,fi  modo  iufta  fic ,  lcx  cft."' 

•  Cum  igitur  teftator  qui  proximiorcs  folos  ad  fideicommiflum  inuitauit, 
idcaiiulfcrit  vciuftirpes  nonincapitafuccedcrctur,  non  aliud  is  voluiife 
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Error  primts. 

Ve  mittenio  yiSicre  in (itjfrfstonem  hontrum  condtmriiUi  in  execMtU" 
\  .  nemreiiuciicM^» 

C  c  V  R  s  I T  noftrf  traditio  cft>  ^tJl.a  Diw)  Vio  15.  f.Jtfttgttord 
D.deretudic  Polleillum  qui  fentcntiajn  adncrfusdcbjtoictn 
ruuin  obtinuit,cuius  bona  numquam  antc  habucr Jt  obliga« 
r;}(nani  dc  pignoratitio  &h)'pothccario  crcditore  nuncnon 
ag)mu5)quadruplici  via  rcmedio  C\h\  confulere.  Primum 
ita  vtpignora  iiiiudicati  exccutionc  capta  tcneat&  reti- 
ncat  frudiufque  cx  iis  pcrcipiat,c]uourquc  vel  imputationc  fruAuum  vel  <}uo 
alio  modofucrir  ei  picninTimc  fatisfa&uir.Secundo  vt  capignora  accipiatli-^ 
biquc  imputet  in  folutum  ex /./7/»r<f<//*/w  4. C. Tcrti6vt!icitetur  ipfc 
&  vicc  cxcranei  emptoris  pignora  comparct,  exl.i.[.p  cMuJjttdtc.  pign^caft, 
fit.  Quart^  vt  fi  per  fraudem  &  collufioncm  debitoris,non  inueni^tur  cm- 
pcor,  impctret illc  ius dominij  > exi,  itlt.eod. titJ, 2» tot.tit.C*deiiir.Jomin,mt' 
fetr*  Qujm  traditioncmfccutipragmatici  plcriquchunc  rei  gerendae  or- 
dinem  feruanc ,  vt  incipiat  vi(5bor  a  midionc  in  poneiTioncm ,  impetratis  in 
eamrem  literis^  iudicc  cuiiuseftexequendi  iudicacum>f.\  l.\.C.fitn  cjuf.w^ 
Jic.pi^tj.Cdpt.fit.l.CHm  frefonM  ^.C.de  bon.^tuthorJt/dic.poJsid.t^m^  &  interprc- 
tibus  noftris  idem  placct,prxfertim  Alcxandro  &  laloni  ad  d  f.fipi^norjtim- 
fi  quodquatuor  rcmcdiisfupradidiisab  Accurlio  traditis  addunt  quintum» 
vt  nimirumvidor  vrgcat  vcnditioncm  bonorum  debitoris.  Quodrcmc-  • 
dium  nec  Accurfius  fan^  ignorauit,  fcd  confulto  prudent^rque  prztermific» 
quiatradabateumcafum,qucm&  Vip. /w</.    fi  pigtiors  ,  quo  bonaem- 

})rorem  non  inucnircnt.  .  Hoc  vcrbipfum  cft,  quod  meprimiim  mouit  vt 
lanc  Accurilj  faetcroriimque,  fiuc  pragmaticorum,  fiuc  intcrpictum  tra- 
ditionem  probare  numquam  potucrim ,  qui  video  iudicialis  pignoris, 
idcft  quod  in  iudicati  cxccutionc  capituream  rationcm  &condicioncin 
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cfTe  vt  non  a  vidorc  ipfo  capi  debeacfcd  a  magiflratu  ludicatum  exequeme» 
nec  ob  id  capi  vc  retineatur  acrcditorecjui  fentcntiam  rctulit,  fedvtmox 
&jncontinentidiftrahatur  fi qua  ratione  fieri  poffit  vt  inucniac  cmptorem 
fmc  cxtrancum,fiue  vi^orcm  ipfura  qui  nuUo  alio  emptorc  exiftcntc  velit 
ex  officio  renicmerc  in  vicem  cxtranci  emptoris,  vt  loquitur</./.  i.  c.^itt 
cjnf.tudic.  Falfum  igiiur  eft  quod  omncs  ifti  volunt ,  fi  emptorem  pignora 
nullum  inueniant ,  id  ^ft  ncque  extraneu,ncquc  viftorem  ipfum,vice  rcmc- 
dij  permictcnJamenc  viclori  vtpignorarctincat  ,  cum  ncc  pignora  llnt 
priufquainc3piantur,ncccapiantur  ni(i  vt  diftrahantur:  vtpcoindepi^epo- 
ftcrunj  (it,finitafpcvenditionis  rcdirc ad  pofTcflioncm  pignorum  quam  vi- 
^ornuaiqiiamhabucrit,abrurdu  vcrbincipiamifsionc  in  polTcnionc  bo- 
norumdcl^itorisadeaiurepignons  rctinenda  ,  quandiufpes  aiiquafubcft 
fore  vtinucniantcmptorem-Nec  enim  pignusiudicialeconftttuicur  ^  ma- 
ciftracu  qui  exequitur  iudicatum,nifi  cx  nicra  ncccditatc.quoniam  aiioquiix 
leri  non  poffcc  vc  fcnccnciaconcra  inuitum  lataetiacotra  inuitun>exccucio- 
ni  madarotunli  quide  is  qui  pccunii foiuere  iufrus&  condcQatus  eft,non  nifi 
pcriniquccogi  polTct^vt  velinuitus  ipfe  vel  inuito  vidori  bonain  folutupro 
pecunia  daret l.eiikquo  \6.^  fecj.  C.de folut.hi.§*ututi(i datio in  fi.D.de  nb  credif, 
ineunda  igiturratioaIiquaeft,per  quam  Bcripoilic  vteiiam  inuitocodem- 
nato  pccunia  cxplicari  pofsit  quac  foluatur  crcditori  vt  iudicato  tadc  fatisfiat 
necfiantdclitc  lites  l.^.f.duprdttr  D.  deretudic.  Id  verb  nec  aliccr>nec 
melius  Hcri  poceft  qukm  per  diftradkionem  bonocuni  dcbitoris,  quz  crcdi- 
bile  eft  inucntura  cmptorcm ,  prarfcrtim  cijm  cam  diftradtiencm  ncccfte  fit 
ficri  follcnniter  &  fub  hafta  pcr  publicam  audioncm  &  licitationem,  adeo- 
qne  pracfenti  pecunia  d.  l.  a  Diuo  Pto  15.  §.  fipoFl  dddicium  D.  de  re  indic.  Vt 
lit  in  poteftate  cuiuflibet  accederc  ad  venditionem,  tantoque faciljus  &  ca- 
rius  bona  vendi  pofsint  qutnto  plureserunt  licitatorcf,/.  attprattry.f.ejtfafi^ 
tum*D»detmnor.  Porrbpriuscft  vt  dcbitjoris  bona  obiigentur  crcditorij 
qu^m  vteo  poftulante  &  vrgcnte  diftrahj^ofsint :  Alioqui  quonam  obfc- 
cro  iurediftrahcrentur?Atquiponimus  numquam  fuiifcillaobligata,  ncc 
nifi  de  chirographario  creditore  tradamus ,  cui  certum  eft neqj  per  fentcn« 
tiam  ius  vllum  pignoris  acquiri ,  cikm  adio  cx  iudicato  /it  tota  in  pcrfon^, 
ncc  priuilegium  habcat  taciti  pignoris,/./<«5(ri  8,C.de  reb.credit.  Neccirc  igi- 
tur  cft  incxccutiunc  iudicati  conftitui  pignorapercapionem,  itavt&ca- 
piendo  conftituantur ,  &  conftituendo  capiantur :  neccire ,  inquam,non  aci 
noc  vtcautum /It  viclori ,  quomodo  contingit  in  pignore  conucntionali 
(nec  enim  cautionc  vlla  amplius  indigct,led  tantum  cxecutione  is  qui 
debitorcmfuum  habct  iam  condenatum )  fed  adhoc  foliim  vt  ip/i  fatisfiac, 
Aatimqueiudieatoparcatur.Inde  nimirum  cft  qiiod  initium  capicndorimi 
in  iudicati  cxecutionc  pignorum  ab  ipfo  magiftratu  proficifci  ncc«ftari6 
rempcr  oporcet  ,  &  ex  eius  authoritatc  fieri  quod  vidor  per  fcipfum  faccrc 
Citravira  nonpofPct  /.  mile^O.f.  ejui  iudiCAti  D.  de  rerudtc.  ^d.l.  4  'Diu^ 
Tio  i$.$.i.cir  pAffeod.  Inde  ctiam  (quod  non  aliam  ob  caufam ,  ncc  alio  iinc 
capiuncur  k  magiftratu  hxc  pignora  ,  quam  vt  cx  publicacorum  vendi- 
tione  prccium  rcdigatur ,  quod  in  iudicati  caufani  conucrti  pofsic ,  vt  quod 
debeturinpecuoia,  xque  in  pecunia  foluacur  ,  atque  ita contin^atdebi- 
tori  eondemnato  Iibcratio  ,  qua?  non  niil  folutionc  eius  quod  dcbe- 
|ur  pofTet  contingerc.  £x  quo  illud  quoquc      vt  quibus  iuris  noftri 
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locis  tra£latur  de  captis  aut  capicndis  pro  iudicato  pignoribus »  tra^etur  c- 
tiam  dc  iifdem  dinrahendis^&  quidem  mox,vt  loquitur  Vlpianusi»  dtH.Uge 
aDiuo  *Tio  § .  in  yendiiione  i  id  eft  ftatim  &  incontinenti  non  ex  interuallo, 
cjuod  Ac£urfius  loftcr  non  intellcxitquiad  cum  locum  adfertquafi  fimiU 
quod  de  bonis  debitoriscertotcraporetranfadVo  djftrahcndisfcriptumeft 
in  dt^»  /.  CMnproponai  Co.de  hon .Mthor .iudic .fvfftd,  vbi  tamen  ficut  &  in  lo- 
to  jHo  titulo  agitur  non  de  iudiciijiircd  de  prstono  pignorc^cuius  alia ratio 
cft)Vt  poftca  diccmus. 


ERRORSECVNDVS. 

Df  fententU  U.2.cr  i'C.fiin  e4uf.iHdic.pign,C4pt.fit  Lordo  ycM  exec.rei  iudtcl 

\c  in  dd.\.C9,p incdiHf.iudtc,fiffi,cdft,Jtf,  fignoris  iure ,  inquit  !aC| 
teneri  ac  diftrahi  pi(]e  ,  vt  intclligamus  fimul  iftaproccdcrc, 
quod  ob  caufam  iudicati  bonadcbitoriscondemnati&iure  * 
pienoristcnemur,&diftrahuntur.    Qui  tamcn  locus  potilfi. 
mam  vidctur  interprctesnoftrosfcfellifle.   Quod  cnimlcx 
,^it  piyiuru  ture  tenevi  fic  acccperunt ,  acfi  fcriptum  c^ttitirefignoriiretineric 
qmdem fer  cred,torem  ,  cilra  c  contrario  nihil  aliud  fibi  vclit  Imperator,qu^ni 
quod  fupri  diximus  ,  capta  cx  magiftratus  authoritate  bona  debhoris  cxin- 
dc  obligata  cfie  iurc  pignoris ,  &  tanquam  obligata  poflc  diftraWcd pcr  , 
niagilhatum  non  pcr  crcditorcm ,  idquc  ctiamfi  l  crcditorc  non  poftidcan- 
tur.  Non  cnim  ait  Jmpcrator  crcditorem  poflc  tcncre  harc  pignora,  tantum 
abcft  vt  dicat  poflc  illum  ea  retincre ,  fcd  hoc  tantibn ,  bona  pignoris  iurc  ac 
vinculoteneri  ,  quae  locutio  ius  &  poteftatcm  obligationisin  rcbusdcbito- 
ris  conftitutat  demonftrat  non  etiamcreditorisdctcntioncmautpoflieilio- 
jicm.Rutram  quod  Icx  additiic  dffifahi ,  ficab  ijfdcm  intcrprctibut  acccptum 
eft  quafi  fcriptum  cflct  Mut  dijlnihi,  f  t  aliud  &  fecundum  renaedium  inducant 
pcr  quod  viftori  confulatur  ,  cilm  tamcn  fit apertiflimum  coniungi  ablm- 
pcratorc  hacc  duo,vt  oftcndat  remcdium  pcr  quod  vidbori  ab  initio  confii- 
Icndum  cft  in  executione  iudicati  non aiiud  cfic  ,  qukm  vt  pignora per  ca- 
pioncm  conftituta  fubinde  diftrahantur ,  tanquam  pignore  non  alium  ob  fi- 
ncm  conftituto  ,  fic  in  hi.eod.titu.  citm  in  cMufd  tudicdti  aliquM  res  pi^*ri edfittirt 
fer  officium  eitu  qui  itA  decernit ,  yenumdari  folet  non  per  eum  qui  itJicAtttm fteripo^ 
fiuUutt,  Sic  denique  f»  l.yltim.eod.  la  CMufii iudicati pi^ora  exduthmtdte  Vrafidit  ^ 
captapotifisdiJhrdhiyquamiuredominiipofJklericimfueuerunt.Q^i^^ 

ficat  Impcratorfpignora in  cxccutionc iudicati capia,  vcl  poflidcri i viao«e  

non  poflc  ,  vcl  dominij  iurc  poflidcri  deberc :  Non  crgo  lurc  pignoris  vt  Sc 
interprctcs  &  pragmatici  volunt.Scd  oranium  apcrtiflTimus  in  hanc  rcm  tcx- 
tus  c  ft  in  l.ordo  3  .Cod.de  execut.rei  tudic.\hi  difcrte  Icribunt  lmperatorcs,ila  de- 
mum  in  poflcflloncm  pignorum  mittcnium  eflc  iprarfidecrcditoremqui 
judjcatj  cxccutioncm  vrgct ,  fi  apparcat  rcs  quse pignori  datar  funt,diD  fubha-  ' 

compafto  fiuc  ambitionc condcn^nati  cmptorcm  inucnire  non  po- 
tuine.  Quid  enim  potuit fcribi  apcrtius vt  intclligercmus  miflioncm  in  pof. 
leflioncm  non  primum  vt  vuU  Accurfiu<,fedcxtreroum  cflc  remcdiutfi  quo 
crcdicon  pofTit  confuli  ad  iudicatum  cxcqaendum  c  necprius  de  mitlcndo 
crcditorc  m  poflcffioncmbonorumdcbitorisquatrioportcre  ,  quamccj; 
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tum  clfc  cojpcrit  diftrahi  rctn  nullomodo  poflc  ,  nullo  fe  offercncc  em- 
ptorc  >  Qaid  vero  aliuJ  cfl  quod  ca  lex  aic  ,  mittcndum  ellc  hoc  cafu 
credicorcm  m  poireflionem  ,  vt  vcl  hoc  rcmedio  res  tamdiu  protrad» 
ad  cffedum  pcrducacur  (  harc  ipfaenim  funtlegis  verba  )  nili  jllud  ipfum, 
quod  fcripcumcft  incii^.ilc^eyltifn.aci./t  irujuj,  in{i:c.pion.C4pt.fit.  bi  pcr 
calliditatcmcondemnaticmprorinueniri  non  po(Iic  ,  tunc  dominiumcre- 
dicori  aJdicirolcrc  :  Alioquj  per  millioncm  illam  m  poircflTioncm  nonad 
effedum  rcs  ludicata  perducerctur  ,  ac  pociils  exccutid  inchoarctur ,  fi  non 
ad  alium  finem  ea  fieret  qukm  vc  p.gnora  jurc  pignorum  pofridcrcntur. 
Idem  quoque  tradit  Vlpianus  m  f/;fl.^.//'»^«t»*t  ,  vbi  add.chaucaddiaio- 
nem  ficri  non  pro  rata  debici  &  ad  concurrcntcm  vfque  valoris  pignori$ 
quancitatem  ,  vt  malc  quofaum  inteiprctari  video  ,  fed  pro  ca  vciquc 
quancitate  qua:  debccur  ,  ira  vc  non  pofllc  crcditor  m  qujncitatem  cer- 
tam  pignora  tcnerc  ,  &  fuperfliium  petere.  Vidccur  enim  creditor  ,  yt 
Vlpianus  ait  ,  velati  paao  tcanrcgille  de  crcdito  ,  qui  contcntus  fuicpi- 
gnora  in  crcditum  pof.idcrc.  Ncc  vcrendum  cft  vc  iniuria  vcl  dcbitor 
afticiatur  ,  vcl  crcditor  li  pignus  vcl  pluris  fit  ,  vclmmons  ;  cum  impu- 
tarc  debcac  fibi  dcbitor  qui  ncc  pccuniam  offert  ,  nec  inucnit  cmpto- 
rcm  ,  maximc  vcro  li  qiiid  ab  co  fa.tum  fic  pcr  ambicioncm  ,  &  cal- 
lidicatcm  ,  crcdicor  vcro  cur  non  ipfe  emcrit  quod  ctiam  minorc  prc- 
cio  faccrc  pocuilTeC  in  vicem  cxtranci  cm^ytovis  dr  h  l.i.  Codic.fi^ncinj. 
iudic.pi^n.  CAPt.fit.  Nec  cnim  cogitur  vnquam  crcditorcontcntus  cflc  ca- 
ptis  pielioribus  ,  fcd  fi  non  fufficianc  ,  quodcxeurum  demum  vcMditione 
fciri  potcft  ,  alia  c3pipoirunc&  dcbcncquoufquciudicatofatisfiatr/«7./.  ^ 
DmoVio  §.  in  yendmune  ,  o-  ^.frerton.  Alioqi.i  non  vidcrctur  cre.^itor 
veluc  pado  tranfcgilfe  dc  crcdico  eciamfi  pignora  in  crcd.tum  po^ndc- 
rct  ,  nvclinuitujcogcrctiirijspignoiibuscontcntusdlcciim  excoquod' 
fit  neceflitacciuri3nonpofliccapivllav^)hintatisconicaura,vt  iusfuumrc- 
mittcrc  quis  voluilTc  vidcarur  arglyTf.de  fep.iyat.  Nec  mnuis  n.alc  idem 
Accurfius  &  caitcii  inter  alia  remcdia  pcr  qur  confuli  poflit  vidon  illud 
adfcrunt  vt  accipiat  pignus  in  folutum  exl.fi pradtum  ^.Cod.  decMt}.  Qu^xri- 
mus  cnim  quo  rcmedio  confuli  poffit  crcditori  ctiam  inuito  dcbitorccon- 
demnato  cum  cmpcor  pignoris  non  inucnicur  ,  Daoo  autcm  mfolucum 
cofltraaus  cft  qui  non  nili  ex  voluntatedebitorisfieripotcfl,quiauc  vcp- 
ditionis  viccm  obrincc  ,  ica  vccxcacaufa  fi  pra^dium  quud  datum  fucrann 
folutumpoftcacumcicur  ,  adlio  decuia:one  credicon  qui  acccpit  accom- 
modari  debcat  contradcbitorcm qui  dcdit^  l.ftprxdtum.  Similcaliud rc- 
medium  jllud  cft  quod  interprctcs  Accurfio  ferapcr  duce  tribuunc  crc- 
dicori  ,  vt  licitctur  ipfc  &  ciuit  ,  fiue  alius  emptor  nullus  fic ,  fiucalms 
quidcm  fit  ,  fed  qui  non  facis  dignum  prccium  oftcrac  ex  dta.i  l  i.od.fitn 
CMf.  iudtc.  pi^n.capnfit.  Nam  ncquc  hoc  cafu  remedio  vllo  mdjgct  cre- 
ditor  qui  cmendo  pcr  fe  pignus  non  minus  indcmniiatcm  confequi- 
tur  ,  quim  fi  cxtrancus  aliquis  cmptor  inuenirctur.  Nosautcmcum  VI- 
phnoiful.^.ftpt^^nord  ,  cum cafum  traaamus quo  cmptor  nullus  fit  ,  nc- 
quc  cxcrancus  .  neque  ipfc  crcJitor  :  nam  necinuituscrcditorcmcrcco- 
gitar .  vt  ncqiic  aliiis  quilibet  l.nec emere  \q.  C:de  m:  dehb.  Soluni  igitur  rc- 
mcdium  inudcreduorifupctcftcum emptornulUis  jnucnitur vcaddicantur 
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el  pignora,icl  cft  vt  in  eorum  pofleffionem  mittatur  &  illa  fibi  poffidcrc  iu- 
bcatur  (i.$.ft  pi^nor4  JJ.ylt.Cfi in  (Muf.iudtcM.i.  C.  dc  execut.  rei  tudic.  Sed  quis 
cffcftus  fit  huius  adcfi<5lionis,  &  an  fcmpcr  eodcm  modo  liat  ,quoniam  hoc 
quoque  ab  intcrprctibus  noftris  non  miniis  quam  a  pragmaticis  ignorari  vi- 
dco^utiusexpiicandum  eft. 


ERROR  TERTIVS. 

De  ftfntrum  addiSliPtte  >  cr  ddiudicdticttf  >  ex  iurit 

yeterts  fntiout,  "  .   "  ' 

^  V  o  D  ^nobisfupr^diftum  eft ,  quotiespignbraquz  iniudi- 
catiexecutionecaptafunt  ,  non  mucniuntemptorcm  remC' 
J:  diuui  iUud  vnicu  v4v.^orj  fupercircvt  miitatur  in.poiferfionem 
k^'pignorum  ipfique  pignora  addicantur,  veriffiraum  quidem 
^  cU,&apcric  Uriptum  indtCidl.aDm^Tio \^  $.fi ftintrAD.dtre 
iudit.  er  in  l.  5.  C.  de  exec.  reiiudtc.  Sed  aub  modo  accipiendum  hoc  fit  ,  & 
quacnam  huiufmodi  addi<5lionis  jpoieftax  effe  poflit,nona?qucccrtum  eft. 
Aliterenimatqucaliterdc  eo  rcrponfum  i  prudentibus ,  &  refcriptum  ab 
Impcratoribus  vidctur-.quae  rcsnon  tantum  dubitandi ,  fcd  etiam  crrandi 
caufam  &  interprctibus  &:  pragmaticis  noftris  dedit.Vlpianusw  d.f.fipigno- 
rAt  fimpliciccr  fcribit ,  Si  pignora  quac  capta  funt  emptorcm  non  inueniant," 
rcfcriptura  eflc  ab  Imperatoribus  Scuero,  &  Antonino ,  debcre  illa  addici  ci 
cniquiscondcmnatuseft,  &quidem  vtique,id  cft,omnimodoprocaquan- 
titate  quardebetur,  hoceft  fiuc  plus,  fiue  minus,quam quanti  pignuseil, 
dcbeatur :  Nam  fi  creditor ,  inquit ,  malucriiMpignora  in  aeditum  poriidere 
iifi:|ue  contentusefle,  rcfcriptum  eft  non  poflc  illum  qiiodampliusfibide- 
bctur,peterc,quia velutpadto  tranfegiflc  de  credito  videtur,qui  pro  crc- 
diro  contcntusfuit  pignora  pofiTiderc  ,  nec  fied  poflc  vt  in  quancitatcm 
ccrtampignora  rctincat  ,  &  ruperfiuum  dcbiti  petat.  Imperatores  vcro 
ind.l.i.^Ahlllaliier  ,  Si  respignoridatK  diu  fubhaihtae  non  potuerint  cm- 
ptorem  inuenire  ,  fiuc  cx  compafto  ,  id  eft  ex  dolo  coiupofito  &  prae- 
meditato  ,  fiue  pcr  ambitioncm  &  amicorum  copiam  condemnati  ,  mi(. 
tendum  cfFe  vjdkorem  in  poflcffionem  ,  vt  tandiu  protrada  executio  rei 
iudicatz  ad  eScftum  perducatur.  In  quo  vcro  alitcr  Imperatorcs ,  alitcr  Vi- 
pianus?  An  in  eo  quod  nuliam  addiftionis  mcntionem  faciunt,  quani 
Vlpian.  requirit?  Minimc.  Contcxtus  cnim  Vlpiani  oftendit  addidioncm' 
banc  non  alio  modo  ficri  ,  quim  pcr  miflionem  in  pofl^cffioncm  ,  lu- 
bente  magiftratu  vt  viAor  in  poflcffioncm  pignorum  mittatur  ,  edque 
fibi  poffideat  in  creditum  ,  &  rciincat.  Scd  m  co  quod  exigunt  Impe- 
ratores'  ,  vtper  condcmnati  ,  fiuc calliditatem  , fiuc  ambitionemfiat,De 
pignorum  emptor  inucniatur,quod  Vlpianus  fanc  non  rcquirit  ;  ncqae 
vero  neccflarium  id  vidctur.  Quid  enim,  fincque  dolus,  nequc  anibitio 
condcmnati  piobetui?  Anideb  viftor  omni  rcmcdio  dcfticuetur,ne  m, 
dicati  executioncm  vrgcrc  poffit  \  fuumque  confequi?  Atquin  apertiffimum 
cft  iudicati  executionem  ficri  non  tam  odio  vidli  ,  quim  fauore  vido- 

lis  }  U  quod  incerfic  reipublic^  non  mai^cre  iUuToriaj  rea  xudicat^^» 

V  ,     .      ^  .  .  ......    . .  _ 
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\.p prietory^J)Jeittdtc.l/eru9  Cs  f»  cum  frtttor  D,  4ci SC  Trebell.  Ncquc  nontim 
cft  vtcondcmnatuspcrquirat  cmptoreni  bonafide  >  ncc  taincn  inucniati 
iiequcrurfumaliim  vllam  habcat  cxplicandac  pccunix  Titioncm l.fidnhittt 
io,D»de fideiuJi,^Hth.htc nifi dehtiijr  C.de fdut,  quod  ciim  eucnit  non  co  mindj 
zquum  eft  profpici  modis  omnibus,  vt  &  vi(flori  &  rei  iudicatat  fatisfiau  ' 
praerertim  cum  nonalia  cjccqucndi  ludicati  ratio  comparata  fit  in  eosqui 
yltr6  confcfii  fiint  fe  debcrc  nc  impiobam  btcm  fiifiiipcre  cogerenturjquam 
in  litieatorcs  improbos  &:  pcrfidos  qui  condemnari  quam  dcbitura  fatcri  ic 
agnofccrc  maluerunt l.uLiertnm  6. ). v! t. D. de conf ejs.  \ idctur  auicmcum  Ira- 
pcratoribusmagisquam  cum  Vlpianoconfcntire  quod  Imp.Gordianus  rc- 
{cnpfitthl.'»li.C.fiinc4Hf.iudt(.^n.cjpt.fif.   Incaufa  judicati  p  gnoracx  au- 
ttioritacepraefidis capta  diftrahi  quidem  potius  quam  dominij  iiirc pofiidcri  * 
confueuifle,  fed  fi  tamcn  pcr  calliditatem  condcmnati  cmpior  inueniri  non 
pofilt,  tunc authoritate  Pr incipis dominiu  credjrori  addic  folere.Idjpfum  c- 
nim  exigit Gordianus,qnod  Diocletianus&  MaximianusjVt  inierucntat  c*l- 
liditas  condcmnati;  8c  quamquam  dc  pignorum  addi^ione  loqiiitur:de  qua 
ctiam  Vlpianus,in  hoc  ipfo  tamen  diftentit  ab  Vlpiano ,  quod &  dc  ilomjnio 
addicendo  tradat,&  in  eam  rcm  exigit  authoritatcm  Principis  >  ciirn  tanicn 
VlpianusdcpoHcffionctanti^in  loquatur  non  de  dominio  nec  rcqunatin- 
teruentum  authoritatis  Piincipis  in  ca  re  qiiani  folius  n.agiftratus  iudic«iruta 
cxequcntis  impcrio  expcdiii  polfe  putat.  Hinc  nini:rum  pirccepsci  randi 
occafio  interprctibus&  pracmaticis  cxiftimantibus  nec  inclius  ncc  alitcr 
poflc  iftaconciliari ,  quam  ii  pignoris  addidioncm  fcparent  abadiiidicano- 
ne, Addiftionem  inteiligentes  cam  pcr  quam  fiat  vt  cretiiror  pignora  teneat 
&poftidcaciurepignoris,dcqua  Vipianum  fcnfiire  volitnt,Adiudicnc  or. ;.m 
vero  illam  perquamaddiciturnon  poirefliojfed  dominium  pignorum  vt 
cacrcditor  pofildeat  non  tam  pignorisquain  dominij  iure,  ntc  quafi  crcdi- 
tor,  fcd  quafi  dominus.  Ex  qua  diftercntia  illam  quoquc  inferunt ,  quod  fim- 
liciaddidionc  faftapignorum  vtca  creditor  lencat  iurcptgnorisi  non  du- 
icantquinquofquo$&  quotqiiot  ex  iis  frudusperccperit,  crcditor  tcnea- 
tur  poftmodum  imputarefibi  in  fortem  tanquam  aliuspignoratitiuscrcdi- 
torquilibct,  vtpotc  quafi  ex  re  aliena  nec  Jominij fed  pignoris  iurepercc- 
ptosex/.i.  x.Q^ p^fi.C.d: ti*n§r.ddl.  Atfada  pignorum  adiudicatioBc,  aut 
Quod  effeftu  idcm  eft ,  dominij  addiftionc , fatentur  crcdiioris  lucro  ccdcre 
rrudtus oranes ,  quippe  quos  ex  rc iam  fua  ,  nec  amplius  aliena  perccperir.Et  : 
inde  quoquefieri  voIunt,vcad  folam  poflcffioncm  p'gnons  addiccDdam., 
fiifficijtpotcftas  magiftratusquicxequitur  iudicatum,necrequiraturautho-  - 
ricas Principis ,  qux  tamen  requiritur  quoties  de  dominio  addicendo ,  quod 
maiorismoraentieft,difputatur.Scd  &  illud  rurfum  ,  vtcum  fit  fimpUxad- 
didio  pignorum  ad  iila  lure  crcditi  potiils  quam  dommij  pofiidenda ,  non 
nifi  pro  rau  debiti  eam  fieri  oportcat ,  Cum  vcro  pignus adit dicatur  crcdi- 
toriper  abfolutam  addi<ftionem  dominij,  non  itadcbitimenfura perpen- 
datur.  Poftremo, vt procliuis omnibus eft lapfus  erroris  in  errorcm , paruni  ' 
intereflTe  arbitrantur  an  dicamus ,  Dom inium  pignoris  addici  creditori,  Aa 
▼er6  ius dominij  impetrari,QU3 fi  fint  ifta  fynonima^ncc  nifi  vcrborum  fono 
differentia,  quo  J  vrroque  calu  fiat  creditor  ex  crcditorc  dominus ,  &  Princi- 
pis  authoricatem  ncceirario  interuenire  oporteat/.i.  C.  detur,  dtmtn.twpftr.  ^ 
lcaque  folent  in  hanc  rcm  adfcrrc  quod  fcriptum  ?ft  in  tit.iHt  C.de iur.domimt 
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tmfftr.2cCi  cfTet  ille  vnus  cx  iis  niodis  quib.ficri  portit  exccutio  iudicati.Quz 
traditio  cdm  no  plura  contineac  vcrba  quim  crrata,in  totu  ^  nobi« confuia- 
da  cft,rcd  illud  im^riinis  quod  a>uc  dc  pignoris  adiudicationdnauditO  cnim 
e(l  nomcn  hoc,neq;  vllo  ex  iis  locis  quo5  tra^ainus,aut  k  prudentibus  aut  ab 
Impcratonbus  vrurpatum:Ni  dc  addiccndis  tantum  pignoubus  omncs  lo- 
cuti funtjno  ccia  de  adiudicandis ,  &  vcro  cum  adiudiiatio  fuerit  la olim  v** 
nus  cx  modis  iilis  iex  pcr  quos  traskrcbatur  doniiniu  iure  Qujritiu  vtVlpia- 
jus  refert  in  FragiTicti$,7';M9.*Dr  ^cqi  ifit.rer.c^uid  obfecro  attineret  tradarc 
dcp"ign©rib.add;ccdii,(iue  de  poflefIionis,(iue  de  dominij  addi6  ioncloque'- 
rcmur,iicmqvdc  Prinf  ipts  auihoriiate  in  cam  rc  imploranda,denique  de  lure 
dominij  pertot  a-nbagcs  &circuttus  i«i)pctrado,(i  pignoris  adiudicatio  ficri 
vllo  cafu  poiret?An non  eflct  ra-sho  cxpcditiusiaf^co.iicrcditorj  vtiliui  &  co- 
niodius,adiudicari  pignusquam  vcl  jddlci,veldomiMij  ius  impetrari?  Qiipd  ~ 
vcr6  lidcm  interprctcs  dupliccm  faciunt  a.idid^ionem  pignoru,  vnam  folius 
poirefl[ionis,ahetam  dominij  arcjue  alienum  cfl  k  (epfu  prudentum  &  Inipc- 
'  ratorum  ,  qui  nullibi  fic  loquuntui  vtdicantaddici  pmflidjonem  pignorum» 
fcd  pignora  ipfa^vel  quod  idc  cft  rcs  pignori  datus ,  Iic8i  adflac  cani  cflc  viia 
iiuiurmodi  addidtionis  vt  ex.niicpoflit  crcditor  pignora  in  crcditupoiriderc* 


E  R  R  O  R  QJ^  A  R  T  V  S. 

De  Jtplici  pi^aorinn  dddiciione. 

L  L  V  D  fancfjtcndum  cft  ,  qtiod  interprctes  FefcIIir  dwph*-' 
ccm  circ  aJdi(ftioncm>vnam  quar  fit  cx  aiuhorjtatc  magiftra- 
tus  iud.catum  cxequcntis,dc  qua  tn  d.$.fi pipiorMy  aitcram  qyx 
lit  cx  authoritate  6c  rcfcripto  Principis,dc  qua »w d.l.i.  C.  de  e- 
xei  .  ei  iudtcz^  tn  d,l .vJt.Cfi in canp.tuati,pign.iapt.fit.\'  tr^Quc  ta- 
mcn  communc  illud  cft  vt  fiat  pcr  mimoncm  in  pofleffionCf 
caquemifliocx  magiftratus  authoritate,  fcd  cum  hac  djftcrentia  qu^m  ex 
intcrprccib.  nciwo  vidit,  quod  pcr  addi<5tioncm  pignorum  a  folo  maqiftratu 
fa<ijin  non  intcrucnicntc  Principis  authoritate  dominium  bonitarium  du- 
taxat  acquiritur creditori,non  ctiaiu  quiritiarium,  quar  duo  gcnera domini| 
fuerunt  olim.nianfcruntqucadconftitutioncm  vfquc  luftiniani,in  /.  ynic  C. 
denud.iur.Qujrit,'oll{nd.  vt  conftat  cx  Vlpiano  tn  diCi»ttt.  i^.de  dccjmfit.  rer.  in 
fi-jgment.  Er  quamuis ca dominiorum  diftin<fbio  fubiata  iit  hodie pcr  Juftin. 
in  «/./.vw/r.nccclTari6  tamen  rctincnda  cft  quoties  in  prudentum  refponfis ,  Bc 
anieriorum   Impcratorumrcfcriptisinicrprctandis  verfamur.  Dominium 
bonitarium  ,  vt  iam  facpius  alibi  fcriplimus  acquirebatur  olim  variis  modis 
fcd inccrcacceros,ciim  quis i  prartorcvcl  alio magiftratu  ita  mittcbatur  in 
portcflioncnj  alicuius  rci  vt  eam  fibi  poflidcrc  lubereti.r ,  quomodo  eucnic-' 
batin  caufadamni  infeili  fi  is  cuius  xdcsruinam  minarentur  perfeucrarct 
iioncaucre  ctiam  poftmifllim  vicinum  in  poflcflioncm  cx  primo  dccrc- 
to  :  Tunc  cnim  iubcbatur  vicinus  fecundo  prartoris  dccreto  caszdcs  non 
tantum  cuftodiac&cxcitanditardij  caufa  vt  antca,fcd  fibi  &animo  domini 

f)oflidcrc ,  quar  rcs  f.icicbat  cum  dominum  fcd  bonitarium  duntaxat ,  idcft 
ladlcnus vt X Jcs  illashabcrctinbonisfuis.ncc  ramcn  priusficretdominus 
(^uiriuarius^id cft iurc  Qmritium , <^ixhsx ipf^vfuccpiiTec,/.  5.  /./ finita  15.  f. 
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lulianus,  vbi  eft  tcxtus  clegans,&  qui  finc  hac  duplicis  domini)  diflinAion^' 
iBtclliei  nullomodo  polVct  dmn.  infeCi.tAcc  diirimilccjuiddamHrft  ia 
I.i.$.ylt.D.fiex nexal,cMf.a^M.I.t  ratio  iurishuius  illa  crat,  quod  neque  pra:- 
torineque  alius  vllus  magi^ratus  poterat  facere  dominum  quiriciaiium,qu)a 
^  ncc  pocerat  faccre  lcgem^  cum  lcx  vnus  cflct  cx  i is  fcx  modis  quibus  domi- 
nium  iure  Quiritiumacouircbatur  $.gi4os  AuttmlnHJebononpoJi.iMndi.  $.ylt. 
In/I.dehered.qiulit.  cr  differ.  Magiftratus  auteni  quifquis  ille  cft>  licct  fit  viua 
voxlegis  &  iuris  ciuilis  ,  Lntun  ^  ipfnm%.D.de  inJUi.  cr/«r.  Attamcnnc- 
que  lcx  eft,nequc  legem  faccrc  potcll.  Solus  Princeps  cam  poteflatcmiia- 
\  Dct  cx  lcge  rcgia, /.  1.  D. de  lonftit.Triacip.  quoniani  fupra  lcgcs  efl  cilm  fit 
fuprj  populum  qui  foluslcgis  condcndx  habuerat  antca  potcitatem,jF./rvf/? 
Inji.de iwr .nntur  lent.f*;  ciutl.  Idcoque  necciriria  fuit  olim  authoutasPrjnci- 
pis,quotics  creditor  dominium  pignocii»  iibi  addici  po(lulai»at,vt  tn  d.  l.  iflt. 
C.^i/jc4N/r{M^/<^.Dominiuni,inquani,quiritiarium ,  dc  quo  fcmpcr  intclli- 
gendx  funtlcgcs  omncsqux  dcdominio  fimplicitcr  &  abfolutc  loqUun- 
lur.  Nimcumdc  bonitaiio  intcUigunt ,  rcm  in  bonis  habcridicunt  non 
in  dommio,&  cum  qui  tantum  remniboni$habct,quan  necdominus  fit, 
domino  fcmpcr  opponunt,</./.2. jJ.v//./'  ex  noxal.  CAuf,  4^dt.l.  qudnmti  7 J.f/f  tt^r. 
'  tt  dotJ.^.D.fi  r/ujfr.pei.'u\n{k,l.fanu  63.1/;  frincip.  D.ad S  C.TrebeU.l.i.D,cfc  Im^ 
ffJfiMn^.f  quos  MMtem  Infl.eod,  tii.  Nec  eo  minus  tamcn  verum  cft  cunj  qui 
rcm  inbonis  habct  cflcdominum  ,  nequcpoffefllonisduntaxat,vtfcripfit 
Cuiacius  4i/ </./.!.  fed  ctiam  rci  cuius  poircilioncm  nancifciinr  a  Prartorc. 
Pofl^cflTionis  cnim  idco  fit  mentio  tuin  maxim^  cura  agitur  de  dominio  bo- 
niiacio,quianon  ficutlcxdominium  plcrumquetransfcrt  finc  poflc/nonc, 
vtin  hercditatibus&  lcgatiscerncrccft,/./f^.i/«w  So.i/f/f^.i./.f.^njWfr/f/ 15. 
'D.de Jcquir.poJS.l.i.D.de piiblicidw.in rem dfi.  Jta  &  prartor  aiit  alius quifquam 
ma^iftraius  dominium  transfcrrc  vnqnam  potcft,quin  priiis  transicr.it  pof- 
fcflionem,vt  ncque  iurc  gcntium  transfcrumur  dominia  cx  contrndibus  ni/5 
pcrtfaditioncni  ,  fi.ptr  trjdiiiot.em  Injf.derer.dinif.l.qii^  rjttcnew.f.l/t  qurque 
res  D.:le  dcquir.rer.  domiii,  Q^d  autctn  diftcrt  li  ius  gcntium  infpicias,an  quis 
5cmhabeacinbonis,anin  dominio?  Nihil  pcnitiis:&  idco  foUmusdiccrc 
adtionem  in  rcm  &  vindicationcni  non  tantum  ci  dari  quidominus  fitiuic 
ciuili ,  fed  illi  ctiam  qui  doininus  fit  iurc  gcntium ,  /.rv  rem  2j  Duierei  rinJic. 
'quia&  cicompetit  cjuirem  in  bonistanium  habct  non  niinusquinifiha- 
beret  in  dominio  quiritiario,  l.reinin  bonis  5;.  tlcdcquir.rcrJomin,  Quinirtio 
/i  in  re  vindicanda concurrac  dominus  bonitarius cmn  quii  itiario ,  pra'fcrc- 
duseftbonitarius,vtfcribii  Vlp.  in  dici.iii.Mf.tle  Jiq:'ifrcr,  3i  conftatf.v/.i/acf 
0^  ^.C.derei  vitjdicQ}!^  omnia  c6  fpeflatjVt  intelligamusrcspignoricaptasin 
cxccutione  iudicati,quas  nullo  exiftentc  cmpiorc,pra:tor  aut  Dltus  magiftra- 
/tusexequens  iudicatum  addicit  vi<5tori ,  iubendo  vt  cas  illc  fibi  in  creditum 
poflfideatjvfquc  ade6fieri  in  boniscius  qui  iudicati  cxccutioncm  vrgct  vt 
non  pofsitdici  quod  tamcn  intcrpretesnoftri  puunt ,  dcbcrc  ilJum  frudus 
icddere  auc in  crcditum  irapucare  quos  ex  iis  rebus  fubindc  pcrccpcrit ,  tan- 
quam  cx  rc  alicna  pcrccptos .-  cum  pofsit  quilibct  eam  rem  fuam  vcic  dicerc 
t^uzm  inbonis  habeat,cuiu$  ctiam  vindicandx  ius  haheZy  l.Qtjntuj  27.  f.  dr^ 
teato D.de  Mur.ar  dr^ .Ir^. iun6t.d.l.doce ^(^d.l.  rem  iti boou.  V ndc  ill ud  ctiam 
.  .nt,vc  quamuis  res  aliena  pignori  dari  non  poflit  ignorantc  domino,/.i.  &  tot 
tJt^CJtdlien,respiinorJ4t,Jtt,  fufl&dat  taoicn  crcdiiori  agentihypoihccaria  v 
 "  ^  ^robcr 
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probotrem  ftbi  datani  pignoci,  in  bonis  fuiiie  debuoris  eo Jttimore  quo 
conaeoiebat  dc  pignorei/.CiT  ^itann/dam  i$.  f^aiuddiekurhind^j^a^^ff, 
^.<ie  p  intfjMtemm4i^J>,deffS4ik,   Nee^aajn  prodhuiii  ^^ImNM 
rem  tantilm  in  bonishabcat  &  bonitarius  foMm  C\i  dominus  »  cvffflifSt 
exigerc conCenfum  domioi  quiritiarij ad  rem  illam  obligandamjnon 
qnam  ad  frudlus  pcrcfpiendosjfuofquc  in  plenum  &ciendos,quia  frudtus  riH 
cft  vclpignori  darclicere/.  v//.  D.  f/f"  v/*rr.  ncc  dommus  quiritiarius  bonita- 
rium  quominus  fuo  iure  vcatur  pruhiberc  poteft  >  dj.  i/wf  &apud  Vlp.^./i>. 
i^Ctkin  enimPnKorisfieUivrbctin  prooinciisveroiPnfcfidttin  q^ui  ^mMMi 
piagiftcacaum  Trbinorum  vjce  acparcib«$ftliigunciir>aftiOf.ctMi^Mril 
illarevcl  denegare  :Niimquam  illi  haud  dabie  dabunt  adionem  doadutt 
quiritiano^aduerfiis  eum  quein  ipti  conftitucrmc  dominum  bonitariumi  * 
quippe  qucmpro  verodomino  in  omnibushabenc  ,  </ Ai.  i.c^  luiebmou 
fofflaJ.fdiUy  f^l.  lUUmen  ij,  §.  qui  ex  Trebellidno  T),dd  S  C.  TtebeU.  l. 
f4trt  L-j.  §.ude  miaor.  L  (j (ilnu  12. D^de $9terro^.  in  tttr.Jk.  L  neeeJfMits  J7.  Z>« 

ERROR  .QYINTVS. 
l>edifefnUetMiHimi$fi^n^MHfqriMtiemt 

T  ver6  fi  admitecndum  eiTec  quod  interprctes  volttnf»ettiii  <al 
Prsetor  pignora  addixitin  exccuctone  tudicati  vt ea  fibi  in  cre^ 
dicum  poilidcretynon  nifiius  pignorisin  ilsbonishabcre  quo-» 
ufqueadiudicattonem  fiuedominif  impetrationem  iPrincipe 
merncrit  >  an  non  ficret  confcqucns  vc  interim  totum  dcbitum 
pctetccrcditor  po{Ict?NamnccaIiierpoiicttrii(5tusa  (c  pcrccpcos  inforte 
debiclimpucare,quod  incerprccesvoIunc,quam  {idebitum  rupereiTct.Quan- 
diu  futem  fiipereftiquidni  peti  ettam  pocei)?Acqtride  fiipermocsintilmVN.^ 
pianus loqulcorM d,  f^fifipierdyctkm negac crcdicocemqai addi^bis  fibipi« 
gnorib.contencus  fuiCininil amplius  pccere  pcire.  Non  ergo dubicaf ».^ttia 
creJicor  habeacinbonispignora(ibiaddi(fta9&  confequenter  in  dommio;  \ 
bonitario,  vt  proinde  frudns  quos  cx  ii$  pcrcipcrc  poterit  fuos  facere  debeary 
non  minus  qu^i  Ci  ca  pignoranon  mod6  in  crcditum  podidercc»  fcd  ciiam 
in  folucum  accepi(Iet,quo  vtiq,  cofa  dubitandum  non  e(Ici  quin  coru  domi- 
liittn  iiaberet,nec  tanulm  bonitasittnbfed  etian»Q!uiriciarium.c^i  dacio  in 
Iblntttmfiiroodus  habilisadcransfcrenduropetcraditionem  dominium  e> 
6amiareQ{ttiritium,Derinde  ac  venditiocttittsifldar  obtinet4^./.4.Ca^«fM^. 
l./tmaUo}/»  46.  D.  defolut.  Hoc  enim  vnum  plus  eft  in  datione  m  folu^ 
tumquam  inaddidionepignorum  ,quod  illa  tribuic  dominium  Quiricia-' 
rium ,  hxc  vecb  non  nifi  bonitarium  >  nempe  quoniam  illa  fic  ab  eo  qui 
ipfc  dominusefteciam  iure  Quicicium  >hzcver6  a  magiflratu  judicacum 
aEeqttentequlneedonilnttacA»iiecdomininmqoiciltarium  transferre  pc^ 
•tcft.  Non  quia  non  habeai  (  nam  oec  habcr  bonitariam  quod  csmen 
•tcaosferc  j  fed  quia  non  poteft  facere  iegem  >  nec  canCain  poceftatem 
habcrc quantam  Icx  ,  cuiuscft,  dominium  jllud  plcni(limum  iure  Quiri- 
tium  tiaosfct:rc.C«(ecUm n^anin^»  addi^UoBcpignoiuyqu^m  datione  in 
Vs  .     ^     .  .  R  ij 
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Iblucum  confundi  lus  pignoris  fjtendum  eft  quod  per  dominij  cuiudibec  ac- 
qiiilicioneni  coDfiindiiuTtl.pen.f.ylt.de  exce^uei  tudic.  Non  enim  magis  ficri 
poteft»  vc  quispignori  ceneac  eam  rem  quam  in  bonis  fuishabct  iqu^ni 
vc  eam  cuius  iic  dominus  iure  Quiricium ,  yulg.  L  ne^ue pignus  45.  tte  reg,  tur. 
ciun  non  in  bonis  noflris  fity  fed  ex  alienis  quod  pignoris  citulo  poQidcnius 
l.pi^n$riiyD.deyfuc4f,QaodCi  iuspignoris  extuiguitur  rupcrueniente do- 
miniobonicario,quid  obfecro  fupereltquod  facerc  oofllc  vc  frudusexpi. 
gnoribus  addidis  perceptos  creditor  vci  reditucre  dcbeac  condemnato « vd 
io  fortem  imputarePNeque  enim  dominium  bonitariu  videri  potcd  acquiQ> 
cum  vi-cori  qui  ancea  fuit  creditor,quin  hoc  ipfo  debitum  pro  foluto  habea* 
turtnon  eiurdem  confuiionis  fed  quaH  folutionis  potcilate.Et  huc  nimirum 
pcrtinct  quod  fcriptum  cfl  w'l.i,  C.  fi t» cauf,iudic.piia.t4pt.ftt.ln  vicem  iufl;^ 
obligacionis  fuccedere  auchoricatem  iubccis  iquod  vulgo  noftri  fic  efferunr, 
vcdicant  fadfcum  iudicis  effe  fadtum  partis^rx  l.fi ob  c^ufam  13.  C.  de  euiH.\t  ni' 
pairum  lui^a  obligaCio  debiiicx  iudjcato  diffoluatur  pcr  addi^ionem  pi- 
gnonmi  quae  fit  ex  authontate  magiftratus  iudicatum  cxcqucnti3,n6  minils 
qii^m  fi  dtfbitum  a  condemnato  folucretur. At  non  etiam  vt  nihil  interfitjsn 
magiilratus addicat  pignora^  an  creJitor  dct  illa  in  folutum.  Intcrcft  cnim 
<)uam  maxime.ncc  in  co  tan  um  quod  pcrtinct  ad  Jominij  quiritiarij  trar.da' 
tioncmtfed  in  hocetiamtquod  per  dationem  in  folutumfafbam  pro  ea  fum- 
ma  qiixcx  ludicato  dcbcrctur)tota  obligatio  extinguerctur  ipfo  iurc  ,  haud 
alitcr  qu^m  il  cantudem  in  pecunia  folutu  effctt  tamccii  multo  roinons  fuif-;: 
fent  pignoraincque  indigcrcc  debitor  vlh  PJ<^^i  taciti.cxceptione>  quia  etiam 
aliud  pro  alio  volenti  credicori  folui  poteiCt  &  £equ8  hoc  cafu  picnjfnnia  co* . 
tingit  ipfo iurc  libcr.itio iffumfefii ly^cum l.prAced.C.ilefolut.  l.fir,e>! f  rtetn  16,^ 
f.fcertium  D.  decmdi^,  indrif.  At  pcr  addidionc  pignoruiT3,qu«  crcditor  fibi 
ia  crcditum  podidere  iuffus  eft.non  I iberatur  dcbitor  ipfo  iurc  nifi  in  ca  vfq j 
quanticace  qux  iufto  pignoru  valori  rcfpondcat :  ita  vt  non  eo  minus  pofTct 
crcdicor  fupcrfluum  pctcrc ,  nifi  obftarcc  ei  tacitum  padtum  de  non  petcdo» 
&authoritasrcfcripti  lmperatorum,cuius  raeniio  iic  in  d.f.fpii^nor^iSc  cuius^ 
inaxitiiepoteftate  fic  vt  nihil  amplius  pccerccrcJitor  poflGt.  QtiiJ.n.ncceflc 
eflet  dicece ,  videri  creditorem  cacitd  conueniife  dc  non  pctcndocredito» 
aixomqdolo<[\x\iw:yi^'>tnd.$fipignar4,Q  per  aJdi^ioncm  pignoiumf  Ctiain- 
^uctninoris  eireut)toca  Qbligacio  collcrecur  ipfo  iurc? 


ERROR  SEXTVS. 

De  poteJlAte  Addt^iionis pignornm  ex  itire  noue, 

I  vera  funt  vt  funt  procuIdubio,quf  cotra  intcrprctu  &'  pra- 
gmaticorunoftroruercorcexratione  iuris  vctcris  proxime 
difputauimus:  confequcnsranceft  tantograuiuserrare  pra- 
gmaticos  &  ipCos  quoque  intcrpretcs ,  qui  non  animaducr- 
tuntplus  iurishodie  habere  creditorem  cui  magiftratus  in 
cxecutionc  iudicati  addixic  pignora,  qu^m  haocret  olim. 
Nam  n  iam  ipfis  Vlpiani  tcmporibus  ica  ius  crat  ,  vt  crcJitor  cui  pignora 
crantadJi<5la  ,  habcrctillain  bonis  ,  nccproinJc  cogcrctur  fiuAus  cx  iis 
pcrcepiot  itnpucarc  in  forccoi  >  quaac6  oiinus  hodic  fexcnd«m  cft  quod  iiU 


volunt: 
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voluntivt  cam  frudkuum  imputationcm  ctiamnum  pati  cogatur  crcditor,cutn 
iurc  nouo  auda  fit  putcftas  addidionis  ?  Ita  vcr6  cffc  vt  plus  iuris  ho- 
«lic  creditor  habeat ,  quam  olim  habucnc ,  quod  ncmo  antc hunc  diera,  vt 
arbiirorobfcruauit,  non  difficilc  cftintciligerc ,  ex  ijsquatiam  diximus  ,  fi 
alia  iun^as  qux  hoc  capitc  djccmus  ,  Addi»3ionis  qua:  pcr  magiftratum 
fiebat  in  cxecutionc  iudicati  poteftas  olim  illa  crai  vt  rcspignori  captas 
faccrcc  in  bonis  crcditous  ciufdcmquc  vidcoris ,  atque  ita  tribuerct  ei  domi- 
nium  bonitarium,at  non  etiam  quiriiiarium  vtoftcndinjus.  Indcquc  nimi- 
rum  ficbat ,  quod  ctiam  monuimus ,  vt  minor  effct  potcftas  huius  addidio- 
nis  ,  quamdationis  infoluium  ,  »cc  tanuim  quod  adtranflationcmdomi- 
Mij  quintiarij  ,  fcd  etiam  quod  pertincrctad  cxtjnguendam  ipfo  iurc  totius 
dcbici  ic  iudicati  obligationcm  ,  ll  plus  cfPet  in  cicbito  ,  quain  in  addi(5ko- 
rum  pignoruma-ftimatione.    At  non  idcm  crat,  cinn  addidjofiebat  ex  au- 
ihoritatc  Pnncipis  cum  co  cafu  dubitari  non  pollctquin  dominiuui  plc- 
niirHnum ,  id  cftnontantumbonitarium,  fed  ct  am  quiriiiarium  incrcditck- 
rem  transfcrretuc  /.  W/iW  C.Ji  in  i4tif.tti(iu.piiji.{.(if)t.fii.    Et  ob  hanc  quoquc 
caufaai  non  paflTim  hoc rcmcdium  implorabatur ,  vt  cx  Principis  authorua- 
tc  ficret  addidio  ,  ciimiuscommune&auihoritjsmagiftiatuspoflctfufii- 
ccre       l.iiii^(rJiores  ^o.  ff.Jereb.atitb.tuJic.polJtJ.   fcd  ica  dciijun'.  fi  pcc 
calliditatcm  ,  &ambitioncmcondcmnati ,  fadtumconftarct,  vt  pigjioium 
ctiiptor  inucniri  nonpotuilfet  ,  vtin  Cpccic  dtH.  l.vlnm.  Eo  fiquidcmcaiu 
cxigccc  rcs  videbatur  conftantius  rcmedium,vt  loquuntur  Inipp.  tnl.^.Cocfu. 
de  ex€C.  rd  tndtc.  id  eft  non,  vt  quidam  intcrprctancur,  prompiius ,  fcd  c.Tic.v 
cius  &  pcrfedjus.  Quod  &  poftrcnja  illa  eiufdcm  Jegis  vciba /jgniii  anc 
V/  vel  ItbC  retnedtore!'ta'ncltuprtt-Acid.idejjectumferAut:atur.  Nccenimvsde- 
tur  omiiino  &  pleniflime  pcrdudarcs  ad  fuum  cftcAum  ,  qu.mdiu  Jon.i- 
niumquiritiariuinpignorum  adJictorum  remanet  pcnesdtbitorem  :  qrod 
contiii^ic  etianj  poft  t.idam  addidionem  filolius  magiftratus  authoritas  jn- 
tcrceflic  cuni  eiufmodi  addidlio  foium  faciat  vc  exindc  res  incipiat  cire  in 
bonisvn5loris,quoufque  pcr  longum  tenipusabco  portcfla  fufrit&  vfuca- 
pta  vt  per  cam  vfucapionem  picnilfimum  dominii  m  ,  iJ  cft  ctiam  quiriti.i- 
num  vi(5torj  acqtiraiur  ,  vt  &/«  /.  5.  /  fifinita  15.  $.  fitlt.ini<}  D.dc  d.mii.tvfeci. 
Domini)  enitn  bonitanj  acquifitio  id  tantuin  comnuinc  habct  cum  ncqui- 
fnionc  qujntiarij  quod  iuOam  cius  vfucapiendi  caufam  prahet.  lt?quc 
•  cum  in  Ipccie  dttl*  l.  ^.Cod. de exectft.rd ludic.  cxiAdo^roponcrciuT les^i- 
gnon  dat.is  m  cxecuiionc  iudicati  nullum  cmptorcui  inuenire,  fiue  cx  com- 
.pacio  ,  fiuc  per  gratiam  &  an.titioncm  ccndcmnati  ,  non  dubito  ,  quin 
>quod  hi^pciatonbiis  rcfcriptum  cft  in  pollcflioncm  cai um  icn'm  miiten- 
cum  cflecrcditorcm  ,  fic  accipi  dcbeat ,  vtpereiufmodimifllonemdomi- 
nium  addicacur  plcri  limc  crcditori  ctiam  Qiiiritiarium  ,  ahn  in  ca  fpecie 
creditorauthoritaicm  Principu  imploraflcr,  neccubjtari  polijiquin  eam  po- 
tcftatcmPtinccpshabeat ,  vt  tani  fjcilc  dominiumquiriiiarium  ex  iuftacau- 
fatransfcrat  ,  quiin  prxtor  bonitanum  ;  ciim  non  modofacereicj^eni  pof- 
flc  ,  fcd  etiam  lit  fupra  Icges.    Itaergocxautkoricatc  Princjpisaddido  pi- 
gnorum  dominiotanrHndcm  iuris  habcbac  in  rcpignorata  creditor  ,  quan. 
tum  ii  data  fuiflfcnt  in  foJutum  ,  perindcquc  dcbitor  ipfo  iure  Jibcrabatur  ab 
vniucrfo  dcbito  ,  acfi  cotum  in  pecuniaToIuiflet  tanquam  conuerfispj- 
gnoribus  ia  caufara  iudicaii.  Hodicvcroidcmcontingercdico  ,  etiamfi 
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ex  folius  magiftratus  authoritate  fa<fla  fit  addidio  >  &  fiue  condemnatt 
calliduas  &  anibicio  ati(^ua  interaenerit  >  (iae  nuUa.    An  quod  vlla  iii 
eam  reoi  excet  conftituno  luftiniani »  ant  alterius  Imperatoris  ?  Mioi- 
mc.    £c  hoc  niiTurum  efi  quod  interprctibns  &  pragmaticis  noftrtsim- 
poftiis  t      ius  iftu<i  nouunA  videre  aut  fufpicari  pocuerint  >  qui  vctc> 
ris  rationcm  &  poteftatcm  pcnitiis  ignorabant.     Scd  cjujafuftulit  lufti- 
nianus  m  leie  viicji  Codu.  de  r.ud.  m<\  Qmnt.  toHend.  diftincftioncn)  illani 
duplicis  dominij  bonitarij  &qairitiarij  ,  non  quiJem  toUcndo  ius  &  no- 
men  dominij  qiiiriciarij  t  led  abrogaco  nomine  bonitarij  &  aud^o  eius  lure^ 
vt  quifquis  pofthac  in  ea  cauCi  ertt «  vt  domtnlam  booitarluitafbtfletiJ- 
le  blim  ac^iinirus  •  acquirac  hodie  plenifnmum  6c  quiriciarium  ,  ira 
ne  qao  TilqHam  cafu  poHit  quis  nudam  habereius  domtnij^quirictarij» 
id  eft  quin  habeat  quoquc  remin  bonis  ,  qu.T  ratio  >  vtdixi ,  tollitqui- 
dem  dominij  bonitanj  nonicn  ,  feditataincn  vtius  ipHusaugcat.  Qtia- 
fC  nec  Qc  conceptus  cll  ctculus  icgis  Xiillinianca:  De  lure  QHtritium  lol-  ■ 
Irm^»  s  aut  9  De  thmim  mrit  Qnhri^im  ttUendt »  fed  de  mid^iiireQumuitm 
itB§iut§  ,  vt  appareat  nondomininmqutritiariamrublatumeffe  ^  quodeft 
icmpcrquc  fuic  vcrutn  domiuium  >  nmodbfitplenum  ,  atnudumillud^ 
quo  bonitarium  fciuni^umerat  >  &  quod^bonitartofeparacum  nihil  nid 
ludibrium  videbatur  antic]ua!  fiibtilit.itis  vt  luftinianusloquitur /«^f 
vatcjt»  Iraquc  transfundit  luftinianus  nomcn    u.s  ilominij  bonjtanj  in  no-  * 
tnen  &  lus  dominij  quinciarij,fed£leni,non  vt  quifquis  habiturus  olim  fuiC- 
fctoodQm  doaiiiiium(|ut^isarlliim9b0d|e|ttb^       booltarfom,rcd  conr* 
xth  vc  quifquis  bottlilliiiil^Ibrom  habi^ 

nethabcatkodie  pro  bonitano  dominiamquirttiarium  non  nudum  (ed  /imf 
pIex,pIenum,&abfoluciim.    Cilmigitur itaolir»  iuscfTct,  vt  pcrpigr.o- 
rum  aJdidkionem  folius  magiflratus  authoritatc  fadlam  rcs  caprx  pigno- 
ri  fici.cnt  in  b©nis  vicloris  ,  fcditatanicn  ,  vtbonitarium  duiuaxat  domi- 
nium  >  oon  cciani  quiritiarium  ci  acquircretur  >  indeque  ncccllario iiercCy  . 
vt  nudom  dominium  Quiriciartunipenesdcbitoremcondeiiiiiatttmfttper^^ 
clleft  yjdloi'^  pc)|kfi4>lacomhodie^IuftiniatioDudomllludioidominij  qui... 
riciari)  >  necefl&M  ioris  omnino  faccre  vc  credicor  cui  magiftratus  fo« 
Itts  hodic  addixit  pignora  ,  non  tantum  bonitarius  dominusfijt,rcd  ctiam  " 
quiritiaii^is  ,  dc  illud  ipfum  ius  nancifcatur  >  quod  acquircbatolira  iscui  cx 
authontatc  Principisdominium  pignorisplcniflmiumaddicebatur  ;  Alio- 
qui  fatcndum  erit  rupereftehoccaiunudum  iusdominijQtiiriciarij>pcriii-, 
de  ac  oHm  in*per(bna  debttor  is  condcmnati  >  quod  tameo  loftinianut  Mah^t 
tam  io  totum  voloit*    Id e  tnqoe  cfTe  arbitror  in  fpecie  illa  de  qua  i»  diifd 
fiaitd  if,  fAididtius  r)Je  dsmnanfe&^^m  is  qui  ex  primo  decrccomifius  cft, 
•a  Prxtore  in  poflelTioncm  a:dium  cx  caufa  dainni  infc<5ti  ad  cxtorqucndam 
txdio  poffcirionis  cautioncm  ,  ii  durctur  non  caueri  ,  iubctur  exfccun- 
do  dccrcto  fibi  poffidere.Nam  cum  non  acquaerct  oiim  cx  fccundo  illo  de- 
cceto  niii  domiDiuin  bonitarium  »  quoufque  per  fubfecucam  vfucapionem 
acqoificfi  eflet qoictdJUM||ilii|fdilfi»cpdom  eft pcobonitario  qointiariom: 
ocqotri  >  neque  n^Mpi*bfletneam  rem  vfucapionem  9  qosBioce  vecer^ 
crac  neceffarift jiigili^&r   IfrMtms  5 je9dMti  Oemque  omnilHis  omnino 
Ci^M^iiibtfskoiatemf  yt  ttonnirtbonitaciam  domiaiaflMcqaifi  pofTcc 
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>//» LlJ.vlt.D./iex ttoxal.  caur.azat.  l.facia  C^.in pttncip. D. ad  SC.  T^^fhcli.  CT 
fltjsqii.vn  ^'/Mr;//;/>,aduiitccnUum  nccefTario  eft  vel  aCquiri  liodic  ,QHifitia- 
rjum  ,  (^uod  nc^Gimimia$»  vd  fi  bonitariam  dominiiim  itipe^jp^li^ 
jiiidttmdoroiQiitoiuris  Quiritium  fuperefle^quodcamen  luftiniani  $^||| 
fticatib  admittere  noh  poteft.  Excipjiendft eft  caufa  dotis  9  cs  qua  cum 
ritusolim  acquircretHominiumbonitarium  ita  vt  quiritiarium  folum  pc- 
ncs  muficreiii  fupcrcnc :  /.  jtmmuii  75.  D.  efe  ittr.  Jct.l.  cfocc  y.  C.  de ret  ytndicm 
luftinianus  jpicpcrucitcneiojVt  iolct,  F.aiorc  mulicrum  totam  nec  miuus 
fuam>^uam  vccercm  luri/^rudf|Atiam  jconflituitm/.  iarrk<^ 50.  Ctltinr» 
vt  verum  &  pleniim  dont  domintum  etiam  confianu  matrimonio  fit 
|]|ulier2!s»domiQium  autem  quodeotemporc  pcnes  maritum  cfTcu^^re 
flon  pocuic  »  non ntitcinilc fi^tium  e^  sntelijgator»de  qao  alibi^; 
pfifkms. 


ERROR  S£PTIMV& 

IDeimfetrMimimpJmini» 

Dd  1  c  T 1  o N I  dominij pignoru  ,  qua: fit  iri  cxccutionc  iu- 
dicacjjfiDitima  cAinipccratiodoniinij.de  c^naw  tit.Gdeiur. 
d9mm.imfeir,8c94t6BmUmz  vt  inceiprcces  noAri  hmc  fi 
non  nomina»AItem  iura » quafi  vnom  &  idem  ouiddam  iic» 
co  n f u ndcre  videantur*  Vtcomque  enim  aoxiltom  acqni- 
ntdominium  pignorum  creditQri>&in  Vtroquecafu  ne- 
ccirariaelUuthoricasPrincipis  ,  li  infpiciasius  vetus  quo  ita  obtincbar  >  fl- 
cuiidiximus  mpwcccdentibLS ,  vt  IjPrincipisamhoritas  non  intcruennct> 
addidio  pignorumfa^acx  authorjtaic  iohus  magiftratus  iudicatumcw- 
qoenciSibceret  dontaxat  rem  in  bonis  creditoris^ncc  ci  doroinium  acqaire-\ 
retnifiboniiarjum  :  In  quo  maxim^dtfferebatab  impccrationedominijpet 
qoainfancdominiumplcninjmumiurc  Quiritium  acqoirebatur.  Ccterum. 
tam in  addi<5lioncp]cnt  &  abfoluti  domjnijpignorum>.qoam  in  iurc 
minij  impctrando  neccflariam  fuilTc  Princjpjs  authoritatcm  ,  ccnftat  apcr- 
tifiiracex/.  v//.  C.fiinc4af.iudic.f>ign.c4pt./if.Lx.Celctur.dcwin.tmpetr.  Mihi 
ver6  vel  ex  ip&nominura  diuctfitate  perfpicuum  elFc  videiur,  quantum  ifta  ^ 
&  in  quo  inter  fe  diflSnram^Addiceredoroiniami&impetrare.  Addicit 
magiftratus  fiue  ex  foa^fsoe  ex  Principis  autb6ritate9  3t  addicic  creditori 
/.  v//.  Impetrat  vcro  crcdiror  ipfe  non  maeiftratDS,nec  ^  magtftrato» 
lcd a Prmcipe.  Addiflio  fit  folo  imperjowagiftratos  iudicacom  eseqoen-' 
tis,  nec in camrem ambagibus vllisaut dilationibusopus  cft,tanqu3m  cu- 
iu$ auxilio  &  rcmcdio  non  priils  locus  fit ,  quam  mora  longa  pcr  dcbitorem» 
ftaatuerit,nontantumfoiutioni,fed  ctjam  pubLcar  pignorum  venditioni 
#W.W/.d'/^*^C*«»rJW#if&.Atimpetratio  dominii,ncque  liebai  oiim 
fiifi  pcr  magnos  Iongofi|ueanfirados  &circoitus,ncqae  fit  hodie  vcc6ftaccac 
^^•^'^^«^««««•'•'fe''.  C^iaaiobcaii&n  ftrifiSmosooncvfoseftcam 
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incommodi&  importuni  remcdij, Tametfi  nulla  pofteriorconftitutio (Tf» 
quar  legcm  illam  lulliniani  abrogaucrit,  vc  fcripfimus  in  noftro  Codicc>an 
noncnim  ftultusolimFuiflcCcreJiCor  qui  plcnum  pignorisdominium  quoi 
per  addidioncm  fibi  a  magiftracu  facicndam  ex  auchoritatc  Principis ,  fta^ 
tim  fibi  comparare  poicrac ,  maluifict  pcr  tot  circuicus  a  Principe  impecra- 
rc?  Annon  vero  ftultiorclTcthodie,  qui  huius  impccrationis moras lu- 
ftiniano  indudas  expcdtare  mallet ,  quam  addiftione  pignorum  a  folo  ma- 
giftratu  facienda  contentus  cflc  ,  pcr  quam  plcniffimum  dominium  arque 
confecuturus  cfl^eccttam  non  implorata  Principjsauthoritatc,  tanquam  qux 
hodic  nullomodo  fic  in  cam  rcm  ncceflaria ,  fecundum  ca  qua:  dirpucauimus 
in  fuperioribus.  Errons  incerprccum  caufa  illa  fuit ,  quod  addidjonis  Sc  im- 
pctracionis  cfteflum  folum  ,  non  ctiam  vtriufquc  caufam  &  origincm  ,  qua: 
potiflimum  attcndenda  crat,  confidcrarunt.  Eftcdus  cnim  vtriufque  remc- 
dijprorfusidemeft  in  picninimo  pignoris  dominio  crcditori  acquircndo, 
fed  caufa  &  origo  plane  diucrfa:  Subic(5lum  quoquc  circa  quod  vcrratur  V-. 
trumquc  rcmcdium  omnino  diffimi!c.Addi(flio  cnim  pignoruni,caii(am  fic  . 
origincm  fumic  ^  ncceffitate  ludicati  exequcndi ,  quod  cum  &  ncccfiario  c- 
xcqucndum  fit  ob  publicam  vtilitatcm  ,  tucndanique  rcrum  iudicatarum  -  • 
aucnoritatcm,&  non  alitcr  cxccutioncm  habcrc  poffic  quar  pcr  victorcm  pC'*''., 
ticur  ,  quim  fi  &pignorain  iudicaci cxccucionc capianiur , &  ex captorutn,^"' 
diftraciionc  prccium  icdigatur  quod  in  iud.cati  caulam  conucrti  polfir,  Di-  , 
ftradio  autcm  pignorum  nullaficri  poffit  ci\m  cmpcor  nullus inucnitur,  ne« 
ccflaiib  fitconlcquens  vc  aJ  pignorum  addidioncm  tanquam  ad  vnicum 
&cxttcmum  rcmcdium  fit  rccurrcndum  Eamquc  addidionen)  ncccnc/jt 
ficri  h.  magiftrutu  iudicatum'  excquente  :  nc  alioqui  alicnum  fit  ab  eius  di- 
gnitatcficogatur  dcbitoriscondemnati  voluntarcm  &  confcnfum  cxqui-. 
rcrc  ad  danda  pignora  in  folutum ,  cnm  exccutioncni  ludicati  non  minuso- 
portcat  ficri  in  dcbitorcm  inuitum  ,  quam  iudicium  in  cum  quoquc  inui- 
tum  rcddi  ncceflc  fuit  IJnter  fliliulartrdn  S5.  f.ude  Trerb.  ohlig.  l.filuigis  7.  C  dt  - 
cxec.reimdt(.  Ncqucrurfum  fieripoteft,  vtcicditor  qui  cxccutioncm  iudi-  " 
cati  vrgcc ,  impctrcc  dominium  pignorum  ,  non  dico  ^  magiftratu  qui  con- 
ccdere  ipfc  non  pofict,fed  ncque  a  Principe,  tamccfi  impctracionis  auxilium  ' 
eltgcrc  crcditor  maht  ,  quoniam  prius  cft  yt  quis  pignus  habcat ,  quam  vt 
ciusdominiumimpctrarcpoffit  :  Verum  auccin  eft  credicorem  non  habere 
pignoraqujccapiuncurm  cxecntionc  irdicati,  qr.ia  noncrcdicori  ipfidantur 
qui  poftiilaccxccucionem  iudicaci ,  fcd  m.igiftratui  qui  excquitur  iudica- 
tum:  Idcoqucnon  tam  dari  qiiam  capl  dicuntur ,  fiquiucm  etiamfi  icon- 
dcmnato  non  darcntur  pcrindc  lanicn  capcrentur ,  A  quo  autcm?  An  a  crc- 
ditorc  ipfn?  Minimc.Vjin  numquc  faccrct,  fi  ipfccapcret/  mtUs6.  §.  quiiu' 
dictiu  D.Here ludu.  Ergo  a  magiftratu.   Vnde&hancpignorum  capionem 
pragm^icici  noftn  ap;H)fico  licct  barbaro  vocabulo  appcllantlcuationcm  & 
rcdiichoncm  ad  manus  Curi.T,vt  fignificcntc.ipignora  non  icrcditorc,fcd 
iCaria,&:  vteciam  loquuntur,a  luftitiaipfapoffiacri,  &ccncrj.  Quonam 
igiturcafujinquies,  dominium  pignorum  impctrarc  poteft  creditoi?  Eo  ni- 
mirum ,  quo  habct  pignora ,  quorum  don)inium  impctrari  poftit.  Id  vera 
contingit  in  pignorc  conuentionaIi,dc  quo  Jiominatmi  loquuntur  Icgeso- 
mncs  qua:  fnnt  fiib  illo  ///.  C-  de  lur.  domtn.iwpetr.  Non  enim  ncgari  potcft 
^uincredicor  pignoraticius  habcacpignus  >  ncctantiliuiusipfumpjgnoris» 

quod 
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MoJliabet  cu»m  iUc  «li  iimplidcarcttiiitenitde  pienoie^ieinMttif  fcd^ 
wiicrediwccm>ypa4iocariumappcIIaraus,fcdipliiis  cjuoqucreiiPigatip 
pofl«ffioncm,fiquidcm  propric  pignus  dicitur  cuius  pofleflio  tran/It  ntftrc- 
diWiemj/./yrfw»  f.f.fr9fneL  eHma-  forttsi^;.  $,  i.D.  deptjjnor.4Sl.  folum  crgo , 
fupcrcft ius dominij quod  impeirarcpoffit&debcat, hidmalit , quim  pM^ 
gnoris  diftradioncm  publicam  vrgerc.  Quamquam  ncc  liodic  alitcr  tieri 
peteft harc  impctratio ,  quam  fi  couftcc  vcoditiMcm  pignorum  pcragi  non 
polfe,vc  cx  iis  apparec  <^ux  Ui^i^iijtmQu^^ 

•  *'  _^ 
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ERflOa  OCTAVVS. 

Df  Jifferentu  fionorismdimdi$  cr  frdtorif^  nuoam^  drcdsdii&if^ 
tum,  UdLfi<riiire  10» D.quif9ikr,m 

^^  .^OMPvifDTiiT  pleram€|ite  iBterpcetes  *  &  pra^matldnoftci 
iion  quidcm  QpiBtiMyfeditira  pignoris  prccori)  &  pfgnoris* 

C  ^  u  !icjalis,quafiinter  ca  vel  mhil  penitus ,  vd  parum  inter(tt. 

rentiasplerafque  obfcruauimiift  de  quibus  iam  fcri- 
^^^^^^^0^  p  imus  &  in  librisnoftris  Coniedburarum,  in  prioribusDc- 
caciibv  s.    Sed  aJdeaiusnunc  aliam  quacnonparui  momenti  eil,  circapi- 

fnorum  addidtonem ,  vf  appattat  tam  diftcrrehacparte  pignus  prxtoriutn 
kidici«li»qii«ia(iidcrtvtnuiiaiie  iconti^inioBali.Pjgnu$iudicialc  dequo 
hncufque  dizlmi»  iUod  ciTe  c6ftat^iiod  oapihirin  encotione  iudicati.Praei- 
tociom  vero  quod  c6(liCoitiir  pcr  Prarcorcm  ante  fChtentiam  milTo  crcdico- 
reinpoileffioncmboiiorumdcbicorislaticancit  qiem  nemo  dcfcndit:  (ic 
diftum,nonqu6d  in  eo  Praitoris  authoritasintcrueniat,  CNam  &  (Imilitcr 
interuenitin  pignorc  ludicialOfed  quia  coftituitur  ex  ^nartoris  cdido,&:  iu- 
oidinacio»/.^.  C.  vt i»^o/S./r^4r.cum  pignusiudicialein  iudicati  cxccutio- 
ne  capiatnr* eitrffordincm  LfifignKd  54.  D*  de  tuiS*  vc bene  Cuiaci us  noftec 
diooaaxhb,$,Ohfer,edf,  50.  Atqoe  racqoideni  vna  eft  ezdifitrcnciis  quacfunt 
intcrpignusprietorjum,&iudiciaIe.Sedpociffiaie»de  qt»  adrcm  noftranr 
'magispercinetilla  cft,quod  pigQUspnrtorium  inci{  ic  a  mjffione  in  poffcf- 
fionc  l.mn  efl  mirum  26.^.1.  D.  aepigTtor,  a&J.  mtfjo  11,  D.pyo  en$fHor.  l.^.fA.DJe 
reb.eor.q  ut  fub  tuteLl.uo'  l.C.c/f  prator.figttor.l  qui  le^.iti  5  Cvt  in  ^off Ji.lfg.it.  Pi- 
gnus  vcro  ludiciale  definit  in  miffionem  in  pofTcilioncmA  ab  ca  finem  jc- 
cipic,/.5.C.</^  exec.rei  iudic,  Pignus pra:torium datur  a  magi  ftracu  &:  accipitur 
lkcceditore>d'«/.fNi7  ^4».  ludictaleyecbcaplcilr^magjftratu »  nccideovc 
decar  crcditodffei  vtdiftcahacucb&pecunia  in  iudlcati  caufam  ioBuertatoc: 
cx  «]UDiUadctiamfibqi|9dCiiiaciusoonpnccermint,vc  miflus  in  poflcflio^ 
nem  ^  prztore  ditatur  occopare  -pignus  prartor iun^' ,/.1.  <^  Uum  rempuUu i  C. 
^ip«ti<}r.iftpign»r.hAb.\\\\i^  vcrb  quod  ex  caufa  iudfcati  conftituiturjpcf  offi-< 
cium  capiatur,  &diftrahatur  non  cciam  occupctur  abeofccundumqucm 
iudicacum  c{itLt»C<fiiti.CMfjudic,pign,c4pf.fit.Qiiod  tamcn  non  ftcaccipiendu 
cft  >  aoefiHc^tcredi«orioccuparepropriaauthoricatcbonafuidebiioiis 
mktendofeiDfiiaineomm  pofTefl^ncmadcodftitiiendBm  pignus  p  arto- 
riom(perindevnimliicvimfiicerei»tcfi«iieiftcotione  ivdtcati  resdebtco» 
l»tpeciiBj|6im  occBpirecf  an«iff  tf.^^a««w^cM^  maglf . 


tfi  ANT.  FABRI  DE  ERROR.  PRAGMAT  ' 

quanto  fauorabilior  e[l  cattfacrcditorispoft  fcntcntiam  qH^m  ante)fcd  itj|^ 
dcbct  id  accipi,  vt  creditor  qui  ex  cdiCto  practons  niortui  miirus  cft  in  pof- 
fcdioncrn  a  Prartore  viuojpoflit  cxindc  occupavc  bona  dcbitoris  iurc  pigno*;^ 
ris  prxtorj  j,quod  non  fimilitcr  ficri  pofTct  conftituto  pignotc  iudiciali.Nam^ 
ncc poft  ciptum  pignus  in  cxccurione  ludicati  potcft  crcdicor iilud  occupa<»> 
rcjlluc  vt  ipfc  diftrahit ,  fiiic  vtpignoris  iurc  id  rctineat.nenipcquia  nullunt^ 
idcb  pignus  habet  fed  luagiftratus  tjui  ccpit  ad  cxcqucnJum  iudicatum.Ncc 
polfum  prob.irc  quod  vult  Cuiacius  pigHu$  iudicialeconftitui  in  perfonam 
crcditoris.ad  Jiffcrcnciam  pign oris  praftorij  ,quod  dicitlir  conftitui  in  rcm» 
lcrt/n  vnuf,ii.D.dereh.  ttnhor.  ti4(I.c.pofi:cl.^am  quod  lcnptum  cftw«  l.fio'  i**re 
jo.r>.yH/^.>//  r.i/ip»g        qua  vna  vir  do<flj0in)iis  iDouetur  ,  cx  iUisverbist 
irn  uifu ifer  0')M ptg/iKs confittuium  ^/l.ad  pignus  conucntionalc  pci  tinet  non  ad 
iuJicialcvcrufquc  legis  illius  fcnfus  cft  illc  quem  Forncrius  iraJidit  i.fele^,j 
cjp.j  C:  cditorcm  piguoratitium  qu»  coiicntione  pignor;s  llbi  profpcxeratrr 
adeoque  iplius  hcrcdcm  iicct  nihil  ipfc  conuencrit  dc  pis;nore,  nec  vIJuius^ 
habcre  videaiurnifi  cxquo  hcrcsfuicpotiorcm  clfc  illoqiii  pofterior  4  prs- 
tore  pignus  prjccorium  acceperit ,  idquc  priuilcgio  ten>poris,hoc  eft  co  ipfo 
iurecoinmuni  quoalij  cuilibet  ooftcriori  crcJitori  pignus  conuenii6naIe 
habcntiprajfcrretur.  Dubitandi  cnim  ratio  crat,  quod  maior  vidcotur  e(fe 
deberc  authoritas  &c  poteftas  eJicli  &  prartoriar  iurifJi(ftionis,cx  qua  pignus 
prartorium  dcfccndic,  quain  pnuatjc  vliiusConucntionis,  ne  alioqui  facilc 
acci  Jat  vt  ob  antcriorcm  aliquam  priuati  pjgnoris  conucntioncm  eiufmodi 
jtiidiones  in  pofrciTionem  cxcdi^oprxtonsfadari  fintinanes&  illuforiat-^ 

3uod  a  prartoris  dignitaic  ac  impcrio  aiicnum  videturj  l.fifr^tor  yj.  D. 
ic.Lylt.D.ne  ^uidtn  loc.pi4blic,  maximcvero  fi  crcditori  prartorium  pignuj 
habcnti  res  fit  non  cum  credicore  pignoraiitio  conucntionaii^fed  ciim  ip fiuj 
hcrcde  qui  non  nifi  poft  contradum  pignus  pra:toriuni  in  conucntionaJi 
fuccefTerit.Seddccidcndirttioeftjquiaprartoris  bcncficium  ncmini  debct 
eftc captiofum l.VaHltt^tittdt.^^.T) .de*prdt.  (ItpuUt.  nec  dcbct  auihoi itas  edidi 
damno  adiiccre  creditorem,qui  iibi  diiigcntcr  profpcxcrat ,  /.  y.D.de  fepdrM». 
&confequcnter  neceius  hcredcm  quicodem  iurevtitur.  £t  ver6abfurduni 
eft  quxrcre, An  in  iudiciali  pignorc potior  fit  is  cuius  nominc  priiis  captum 
cft  pignus  ex  caufa  iudicati,ciim  ficri  non  poftit ,  vi  quod  vnius  nomine  ca- 
ptum  eft  abeo  magiftratu  cui  capiendi  ius  Fuit ,  itcriim  aiterius  nomine  ca« 
piatur,fiquidcm  fccundamquoquccapionem  ab  coJem  magiftratuficri  nc- 
ccfice(Iet;Alioquinon  ab  co  ficret,cuifacicnJi  ius  cflet ,  atquc  ita  eundcnj  ' 
magiftratum  contraria  Sc  pugnantia  ftatucre  oportcret ,  neque  rurfam  idco 
tantum  capiturpignus  vt  cautumfit  crcditori  proquoiam  iudicatum  cft, 
fcd  vt  diftrahatur,&:  cx  prccio  fatisficri poftit  vi(ftori  qui  iudicati  executione 
poftular,&  confcqucntcr  cx  co  tcmpore  afteda  cft  rcs  qua:  pignori  capitur, 
nc  pofteaitcrum  capi  vnquam  poftlt ,  quod  pragmatici  quoque  naftriad- 
mittant  vuigari  illo  brocardico  ,f4i /«>*i4tf ,  dcfjttfie (io  fMjie  tthdfotnt  deUei^  ' 
nccproindcficri  potcft  vt  huiufmodi  pignora  in  executionc  iudicati  Cli#' 
piantur  vnius  nominc  ,&  aiteriusnominc  diftrahantur.  Vnaenim  tantum 
executio  eft  duabus  tamcii  conftans  partibus  capione,&  diftra(5tionc>  quam 
cxecutionem  fi  d]uidas,nondt]asfacies,{ed  nullam.  £t  hanc  noftram  intcr- 
pretationem  illud  mirificc  confirmat  ,  quod  Vipianusnon«ifi  de  vno  lo- 
quiturproquo&iureiudicatum  fit  >  &  pignusia  caufa  iudicati  captum 

fucrit. 
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fucrit:CiiiT>  tamen  ponenduin  neccflarib  circt  plurcs  clle  huuis  gencris  crc- 
ditores  fi  dc  illoruni  concurfu  qiisrcrctur.  Ircn^  quod  nihil  aitincbac  tta- 
c^are  dc hcrcJc  illius  jn  cuius  pcrfona pignus conrtiiuiuiM  cllct ,  fi  de  pigno- 
re  iudiciali,ca  verba  intelhgi  poHcnt,  dtbcbatque  Vlpianus  ita  porius  fcri- 
bcre,/«  cfttuj ptrfin4 ^tgnuj  (cuflitHtuvi pnls  eft ,  vt  a^  parcrct  ti  adari  dc  duo- 
bus  creditonbusquorum  par  in  oniiiibus  &  orqualis  caufaefTct ,  nili  quod 
aliusprior  tcn)porc,al:us  pofteriorinucnirctur  .At  opponit  Vlpianuscuui 
proquo  &  iudicatuni  &  p'gnuscaptum  cft  ,ci  in  cuiuspcrfonapignuscon- 
llituium  t*uir,non  cum  pro  quo  priorc  tadacft  cxccutio  iudicati  ei  pioquo 
peilcriorcnimirum  quia  ficri  ncquit ,  vt  re«  qua:  cx  caufa  lUuicati  femcl  pi- 
gnori  capra  cft,portea  p  gnori  dctur,quoi)i0do  c  contrario  lit  plerunquc  Vl^' 
bonaqua:pcr  cxprclVam  conueiuioncm  liue  l'pccia!itcr,riuc  gcneroIiLcr  da- 
tafuntpignori  ,  ctiam  in  cxccutionem  iudicanti  c.piJntui  polluijnte  illo 
qui  nullumadhuc  ius  p  gijoris  habcat  in boniscondcmnjti,  quod  iUineuc- 
nit  ,  potior  caufa  cfl  eius  qui  habct  lus  anterius  pignoris  conucntioiialis, 
non  vt  pofMt  m.pcdirequominus  cadein  res  pignori  capiatur  in  cxecuiio- 
ne  iudiciti  &  diltrahatur  .  fcd  hadlcnus  vt  cx  prccio  pignoris  vcndi  i  pr.ils 
cj  fatisfiat,ncc  antc  ius  fui  pjgnoriscogatur  diinJttcre  qi  im  fuerit  ci  faiis- 
fiduin  ,  (/.L.i  DmoVic  ^.qu<,d iins  D.  >r  »<  #<-^//f.  Singulari  quidcm  fauoreac 
ptiMjlegio  cxccution;s  reium  iudicatarum,ciim  rigulare  fii,  vt  antcrior  crc- 
ditor,  ncc  prias  ncc  alwerpofsit  ioquictari  in  fuo  pignoic  ,  quaiu  fi  poilc- 
rior  libi  conu.lat  pcr  lus  uffcrcndi,vt  fcriptuni  efl  in  codcm  in  l.i.l.prior 
5-C>"  JS.C.  tfm po  toi  fipi^nor.hub  Scd  illo  tan^n  rationiscoloic  ,  quod  non 
cred;tor  ipfppro  qao  ludicjtum  cft.pignusc.ipic,  fcd  niagiftratus,licct  no- 
min  -priuati  crcditor:s,m.'giil:r.iruni  autcm  cogi  (  flcrrc  ablurdum  cHct,ci\ni 
intci  cius  t.oaicniis  ii.a^il.  lati.s  eft,adtoquercipublica: ,  vt  qucd  liuc  ab 
iplo.fiue  ab  jIi.i  quem  ludicem  dcdcrat  iudicatum  fjit^madetur  cxecutioni. 
SulHcitqucanienori  pignorititio creditori  qii6d  nulla  ci  pcr  capior.em  & 
didrattioncm  pigiu.i  is  ludii  ialis  fiaciniui  ia  ,  cilmpeeuniam  fibi  debitam 
prior  confcqiiaHir  .Qucn»admodum  autcm  potcft  Iicri  vr  pignus  conucn- 
tionale  anrcrii  v  cociirrnt  in  eandcm  rcm  cum  pignorc  iudiciali  poftcriorc, 
ita  &  ,  vt  pigniis  prxtormm  conftitutum  fit  in  ca  rc  ,  qui  poftea  jn  execu- 
tionc  iudicati  capiatur  pignori  :  quocafuacquc  ccrtum  cu  potiorcn»  cftc 
caufam  pignorisprxtorij  tanquam  antcrioris,vt  in  fpccie  (f.L  i  C.(ju:  pof,  in 
pi^no».  h  -b.  haud  alittr  quim  i\  fccundus  creditor  chironraj  hariustaiirum 
clfet,non  cciam  p;enoratjtius,vt  tnLi.eed.l.i.in  fin.  D.  eod.  At  ik^dicialispi- 
gnoris  ca  in  contrarium  ratio  &  condicio  cft  vtpoftqu^im  fcmcl  capiuni 
fuit  nullum  aliud  pignus  pofsii  admittcrc ,  neque  coni  cntit  nalcquoniam 
in  co  non  tantum  pi luati  creditoris  vtilitas,fed  ctiam  mng.ftratus  authoritas 
offenderccur,c]ui  p  gnus  ipfc  ccpit  ad  cxcquendum  ludicatum. 


ERROR  NONVS. 

Jit  fmm9  ^i^vrt  cMflitnto  inexecMtUue 
iudt(4ti. 

V      .  s  ii 
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i-ijl^'^  Ll  vd  camen  obferuanduni  cllquod  pauci  obfecuanc «  etiani  in 
executione  iudicati  polfe  pignus  pr^torium  c6ftitui,mi  (To  fcilicec 
vi(^ore  in  poncfiioncm  bonorum  debitoris  iudicati  feruadi  cau- 
f3,cjuomodo  loqiriiur  Imp.  tn  d.l.um  rfmpuLluam  l.Co.quipottor.in 
pign.hdb.Quid  cnim  refert  ad  pr^torium  p ignus coflitucndumjan  cx  iudicato, 
an  ex  qua  alia caufa  debeatur  ?  An  crgo  pcrinde  diceniium  erit,nihil  rcferre» 
an  excaufaiudicaticaptum  iitpignus  iudicialc,  an  conllicutum  pi^torium? 
Imo  intererit quam  maximc,nec  mmus.quim  fi  ance  fcntentia  pignus  pr^'Co- 
riura  conftilucum  cflct :  liabet  cnim  hoc  qiioquc  pignus  pra:toiium  naturam 
fuam,ncc  idco  exiftimandu  cftin  viftorispoteftace  efl'c,an  iu  exccucionciu- 
dicaci  pignus  pr^Coriu  concrahi  malit>quam  iudicialc.Non  cnjm  cx  cius  arbi- 
trio  id  pcndec,  fed  cx  mcra  neccflitatc  iuris,  vt  fcilicci  tum  denmin  concrahi 
poflit  &:  cofticuipigiuispr^toridm  cxcaufa  iudicati,ciim  pignus  iudiciaie  ca- 
pi  nonpotcft:quod  non  alio  cafu  contingit  quam  quo  V]^usLtitat,nefecuni 
pe ragi  executio  iudicati  po(Iir,qux  linc  co  peragi  nullomodo  poteft.  Ncque 
enim  ftarim  ac  fentcntia  lata  cft  procediturad  capionem  &  diftradioncm  pi- 
^norum,fcd  iuflum  pr^cedere  oportet  folucdi  intra  cei tuni  tempus  quod  fuS- 
iu:ere  pro  condcmnati  bculcatc  vidcatun^Tum  fi  intra  ditm  vel  ab  mitio  da- 
lum  vel  cx  jufta  caufa  poftcaprorogjtum  non  foluatMriCapiuntur  pignora  vt 
vendantur,ncc  tamen  ftatim  vendL;ntur,fcd  ita  li  intra  duos  menfes  non  fol- 
uat  condemnatus:  vtapcrtefcriptum  ciiml.cieUtorthtts  i,\.^.{le  ret  iudic.<\\if^^ 
rum  omnium  mhil  cft  quod  licn  pollit  condenato  latitantc poft  fententiam. 
Ncceflitas  igitur  iuris  facit  vt  hoc  quoque  cafu  perinde  <y)nfiigtendum  fit  ad 
rcmcdium  pignons  pr5torjj,& incipicndftm  a  mifllione  &  poflcftionc  pigno- 
rum,ne  alioqui  nuUa  ruperfit  ratio  profpiciendi  crcdnori,cuius  tamen  cau- 
fam  non  ob  id  detcriorcm  ftcri  conuenii,qu6d  viccrit/.j  §.ile  ^fu.  .I.^uideritcr 
i6.ff.de ex(e[>t.rei iudic.Cxtcriim  ctia  cum  ex  caufa  iutlicaii  pignus  piartoriuni 
conftitutum  eft  »  caedcm  foilcnnitatcsadeiusdiftiadiorcm  reruanda-fum, 
qux  inalioquolibct  prartorio  pignore  diftiahcndo  fcruarcr.tur  ,  pciindcquc 
incipic  illud  vt  cxtera  prartoria  pignora a  miflione  in  pollcfiioncm,&  definit 
in  venditionem.  Quid  igitur  fi  pignus  practorium  non  inueniat  cmptorcm? 
An  addicendum  eric  vi<5lori  vt  iJlud  poflideat  fibi  in  credituir,  acfi  de  pi^no- 
ic  iudiciali  agcr«tpr?  Ita  putat  Caftrenlls xd d.f.fipiniorA.  Rat;onc  illa  quam 
proximc  attulimus,quod  non  dcbeatmcliorefle  conJicio  eius  qui  nondum 
obtinuit  fentcntiam^quani  cius  qui  lam  obtinuit-(quaTimus  cnim  deprarto- 
lio  pi^nore  gcncralitcr,  cuius  regulariccr  vfus  cft  ante  fententiam ,  &  conrra 
cum  qui  quoniam  latitac ,  condemnari  non  potcft. )  Js  vcr6  qui  obtinuit  coi^ 
gacurpignus  accipcre  pro  dcbilo  li  cmptor  nullusinueniatur.Scd  ego  neqnc 
lentcntiam,  nequc  rationem  hanc probo,ac  quod  magis  eft,neque  puto  fieri 
polfe  vc  pratcorium  pignus  cciam  volenci  crediton  addicatur ,  quod  etiam 
inuito  fi  ludiciale  eflctaddicerctur  .  Ncmpc  quoniam  addicerc  non  alius 
poteft  ,  quam  magiftratus ,  ncc  rurfum  magiftratus  aliapignora  qu^km  qux 
ipfe  cepcrit.   Qup  cnim  iure  addiceret  aeditori  pignus  quod  ipfe  magiftra- 
tus  non  tencretPQuare  ncc  vilo  iuris  loco  proditum  eft  pignus  conucntion:^. 
le  pofle  addjci  crcditori,quinim6  generaljter  fcriptum  vidco  in  l.pro  Jebito  6^. 
C.de  bon.auih.tudic.po/Jid.^^Qn  iure  poftulare  creditores  vt  fibi  pro  debiro  bo-  4 
na  dcbitoris  addicaiur:Qui  tamen  locus,vt    totus  ille  titulus  adpra^toriun»'- 
pignus  nuximc  pcicineiq^iiod  cofticui  diximuspec  miftjonc  m  pofteinoneni*; 
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l.mnfjlmirum  i6.i{.i.^D.<^/7ig»or.4t?.Ncc  placctilla  noftrorumintcrprctatio» 
qui  cam  lcgcm  fic  imciljguntquari  fcnfusfit,non  eflcincipicndum  abaddi- 
6tione  pignorum  ,  fcd  tamcn  (i  non  fatisflataddici  tandcm  dcbicoris  bona 
crcditori  pro  dcbito  poflc.  Numquam  cnmi  dc  pignoris  addiclionc  tradari 
poicft ,  nifi  cilm  de  pignorc  iudiciali  agitur,quia  nec  ncccflc  cft,ciim  aha  fit 
ratio  cofulendi  crcditoiibus  Ijuc  pignusconucntionalc  iiabcjnt  duc  practo- 
rium,nimirum  pcr  impctrationem  dominij  iniploracain  cam rcm  Princi- 
pisauthoritatc  /.  1. 1. 0"  3«  Cod.  de  iuf,tlomirj.i>npetr.  Nam  qui  non  foluui  ius 
pignoris  habet.fcd  ctiam  rcm  ipfam  pignoriobligacam  tcnctac poflfidctj 
quidni  ctiam  ius  dominij  impetrarc  poiru^  At  capto  pignorc  iudiciali  ia 
executionc  iudicati  non  potcftco  im^jctiationis  rcmcdio  confuli  creditori> 
qui  licet  lus  pignorish.ibcat  iii  rc  capta  ,  quia  cius  nominc  capta  cft  ,  id  cft 
non  quali  ex  cius  mandato  ,  ncc  quali  ipleper  magiftratusininiftcrium  pi- 
gnus  ccpcrit ,  fcd  ad  ipliuscommodaiu  <5c  \  tilitatem  dicl.  /.  2.  Co.qut  poticr.in 
fiojijMb.d.lJ  Ditio  Vio  §.(t  rerum  D.dc  re  tudtc.  Rcm  tamcn  ipfam  pignori  ca- 
ptam  non  tenet  ncc  poilidet  :  vtproiiuienon  nifi  ftulteac  ridiculc  rra<flare 
pofTit  de  iurc  dominij  impcirando ,  qui  nccdnm  poircflloncm  habcat ,  flnc 
qua  non  tnagisPrinccpsquam  prartor  Iblct  dominium  tribucrc  /.  ff.fi '^f^f- 
f)  pf/.Illud  igitur  auxilium  &  rcmcdium  vnicum  fupcrcftjVt  prrtor  aut  alius 
magiftratus  cxequens  iudicatum,  addicat  pignus  vidori  li  emptor  nullus  in- 
ucniatur,non  mittcndo  cum  in  poircflTioncm  quomodo  fidepr^torio  pigno- 
rc  conftitucnJo  ageretur,(t:d  lubcndo  eum  llbi  poflldcic  pignus,atquc  ita  fa- 
ctcnJoipfum  noii  modo  poflcflorcm  ,  fcd  etiain  doniiiuim  bonitarium ,  vt 
docuimus  in  prxcedcntibus.qux  rcs  ncccflitatem  tollit  impctraiidi  i  Pi  mci- 
pe  dominij,quippc  quod  iam  crcditor  habeatjnifi  fortc  quatcnus  velic  credi- 
tor  ficri  dominus  etiam  lurc  Quinriumtquo  lamcn  cafu  non  magis  impcrra- 
tio  dominij  neceflaria  cftjfufticicntc  (cilicctin  eam  rem  addi(5lionc  dummo- 
db  ftac  cx  auihoritatc  Principis,  lure  fcilicct  vctcrc  infpcdo ,  dc  quo  1«  /.v/r, 
C-fiin cut^.iud^c.pigii.cdl>t.fii.\\o<S\c  fiquidcm  fiiblato  nudo  iurc  dominij  quiri- 
tiarij  fufticir.fadam  efle  a  idi»flionem  cx  folius  magiftratusauthoritatc  vt 
plcnifllnium  domimum  vic1oriacquiratur,tantoquc  minusncccflariadomi- 
nij  impctratio  cft. 

EKKOR  DECIMVI! 
De  Ji jferenti.i  pi^noris  prjtfortf  C7  ittdtciaUs  dd  /. i.C.de pr^tor*  pign§r, 

T  ad  hanc  pienoris  praftorij  &  iudKialisdiffcrcntiam  vidctur  lu- 
ftinianus  noftcr  refpcxiirc »»  l .i.Q.de fr^ttor.pignw.dxvn  duplcx  ge- 
nushypothecarum  conftituitjvnum  quod  c\  conuentionibus  &  pa- 
dbishorninum nafcitur,  aliud,  inquit)  quod^iudicibusdaturSc 
prztorium  nuncrpatur  .*  nullr  iudicialis  pignoris  addita  mentienc  y  An 
quia  Don  fit  illud  xquc  pignns  ^  Imo  cfle  Icges  omncsclamant  ,  anpp- 
liiis  qubd  iudicialc  pignus  fub  appcllationc  prattorij  contincri  poflit  ,  vt 
nos  aliquando  cxiftimabamus  ?  Nchocquidcm.  Quomodo  cnim  conti- 
jjcretur  cilm  in  tam  multis.adcoqnc  fcrc  in  oninibus  diffcrani?  Sed  quia  pi- 
gnus  ludicialc  non  datur  ^  prartorc  vt  prgcorium  /cd  capituiiPi  ^torium  con- 
tra  non  capitur  ^  praEtore  fed  datur ,  hoc  ipfo  quod  prxtor  mittit  crcditorcm 
in  polILffio'^^'"  oinnium  bonorum  dcbitoris,vnde  cft  quod  dicimus prxco- 
liiMM  pi^nus P"^5  conftituj  quira^cntum  fitinpolfeffioncm  d.  /.  nvn  efi 
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tnirmm  t6,$A,ie  ^ii^er, a&Scd  8c  lesqaz  pigMri  apiiinrar  Iri<lfa6id8lgil| 
dica(i)dantur  ^  debitorc  »  fed  noncrcclitoriacmagiftrstiii^qiiocaptumii^l 

ideoque ciim  ic  pignorc  ludiciali  agimu$,promifcuc  Jicimus  rcs  pignori  da- 
tas  &  captas  l.i.i.ts  ^'Cod.fi  inuuf.m^tc.pKn.cMpt./it.Riii  frequcniius  eli  vt  ca- 
ptac  dicantur  qu^iu datz^vt  in  tota 'T>n<o Tto. c^uiaLCtmii  inuitodcbuore 
capiuntur>tainetii  luhil  iit  quod  illc  darc  velit.  A  t  pignus  prartonu  non  datur 
k  debftore  pnetort »  (ed  ex  folo  edido  &  ionrdi dione  praBtarisconiUcatnir 
non  folum  inuico  fed  etiilabfente&ignorantedcbitoreqoeai  ponimoshtif 
tutijiMmfeamdum  ^,cMk»n.4itthwJutdte^9ffdJQ€tiv\^t  pfpnusiadidElep^ 
gnus  quidemeft.rcdnontalcpignusquodacrcditorcpudiJcatur  ,  autpro 
quo  poffitcrcditor  vllam  habcrc  adtioncni  >  aut  aliud  lus  vllum  exccjui ,  nifi 
vt  imploictoiticium  magillratus  ludicatum  cxcqucntis,  ad  hoc  vt  rcm  lUam 
pignoricaptamdiilrahat)  &quidcin  prxfcnti  pccunia  vtcieditori  ftatim  &c 
4Nttad&odofittiifi9ti/iJl3lM*  ?io.^.y^^  piguo- 
^  fant  tddi    prcciam  non  foluat »  nuUa  in  eum  aftio  danda  fit  croiitoci^ 
jitequc  in  res  captas ,  qiitn  fuerint  aliq uaiido  pigpiori  obligatc  >  quod  £  efTcttf 
liypothecaria  fan^  competeret  i  tamdiiique  duraret  quandiu  vetum  tbret  fojJ^* 
lutam  non  cfle  pecuniam  Lpen,  f.iJe  exiept.rei wdic.l.^rege  i^.$.efi,im  P.de fr^ 
^nw.Ldebiter  ^^^.f.tidSC.T rebell.Scd  haftcnus  tantum  iuccurritur  crcdicori,vt 
idem  magidratus,  qui  iuspignoris  Sc  induxerat.pcr  capionem,&  cxtinxeraC  ; 
per  addic^ioncm»  cadcm  pignora  rurfum  capjat,&:  diilrahat  quaH  non  vinca«  ■ 
lo  pignoris  HbcratatVt  ait  Vlp./»  d,§.fed  /t  etnptor  tn  y?/r.Pignus  ver6  pFf  torium. 
cw  i  magtftratu  detur  crcditori»  in  ipfiasobiiiis  vcrc  cft,ciiirque  non  mod6^ 
rctinendi  ius  habet  crcditor^fcd  ctiam  recopcriidiiii  fortc  poneflionem  eios' 
amifcrit,  faltcm  poft  luftiniani  conftitutioncm  quar  hoc  ius  non  tam  induxir 
quim  certum  (ccu  in l.i.cde prdtor.ptz^ncr.Nc  dubitarc  poflimus  p  gm  s  prar- 
tonurn  a  conuentionah  in  modo  qindcm  conftitucudi  dillcrrc,  fcd  quod  ad 
ius  &c  poteftatem  pignorisaitinct,n6  ditfcrrc:ludiciale  verb  ab  vtroque  marji 
atimd  di$crrc>cdm  in  C2tcrbferdomnibos,tum  pr^cipudcircaaddidioncra^ 
&  domioil  impctrationentan  6i  cirea  diftradionemUta  eft:nai|>  pignos  pr^ « 
tortomllofnpoteft  diftrahi  ni  Ci  puft  certa  teoipora  arbitrio  prf  tons  ftatufda» 
Vtbene  fentitCuiaciuspoft  alios  d.c.io.mg.l.^.$.y>lf.de  Mtjutr.fofxun^.t.prator 
y.l,/t fMitJi^.f^nendtttem/ljtim^.de dMmn.irificI.mfi  quod  a  luftiniano  catcniit 
pora  dcfinita  funt,vt  tcftatur  ipfciw  /.vlt.C.de  bon.auihor.iud.pifj  ctfi  conftitu- 
tionem  qua  jd  Fa6tum  eft,  non  habemus  in  libris  noftris*  vt  crcc  ibtie  ilt  fcri'-  . 
ptam  eain  fu iffe  in  priore  Codice  $c prxteraiii&m  tn  poftcriore.  Hpc  tmt^' 
KSdo,qu:ka^  quod Alciatusdixitexpungciyacfte  verbaillaiita&Arquxronc 
itt  dd,yfk,ht  pignori  ludicialidiftrahcntio  duomenfes  pr^ftituti  funt</./.<^^ 
Ifitmlmt  \\,D,de  re  iudic.Vt  qaod  fcripdtm  cft  tn  d.La  Dtuu  Tiof  tn  yeaditimt^ 
Pignora  in  iudicati  executione  capi  tnox  diftrahi ,  nc  accjpi  dcbcat  acfi  fcri- 
piuni  eft'et//«w</r  i/i/?i-./i!r/,quomodo  Cuiacius  interprciatur,  non  autem  vt  ca 
diftradiofieri  debeatincotinenti  nifi  malisdiftmgucrehacpartcpignus  iu- 
diciale  conftitucu  in  rebus  mobilibus^  pigoorecooftitoto  in  rcbu£  foii.Nam 
dc  cebosmobitiiHis^yipla^lp^ttit^  eascapi 
mox  difttah^ #^l;iEj^^be  toreiifis  noc  ctiam  oi»feruatf  pnefertim  apud  nos  qut 
ftatucum  ia  tfo^riSm  habemus  •  vt  ahter  &citii^smtiiCifdqaerollf||i(ifcl^ 
jdiftrahantur  res  mobilcs  >  quim  immobiles.    QuamquanT  &in  immo-i 
biLLbtts  acaicruacur  tc  iacaccapioiicmpignorma  »  quamicuatiofiem  vo^; 
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canc  )  &  primam  fubhallationeiTi  mcdium  aliquod  tcmpus  intercederc 
fic-nccelle  >  ica  tamen  vc  infradccem  dies  >  quomodo  ftatutum  loquitur» 
pnma  fubhaftatio  fiat,id  eft,quomodoSenatusnofter  fcmper  intcrpretatus 
cftnon  poftifcd  intradccinuim  diem  qui  ipfe  indeccndio  illo  computctur. 
Nam  qucmadmodumbona  immobjlianoper  pauciores  quim  viginti  dies 
vcnalia  mancre  dcbentex  vctbis  ipfis  ftatuti:  Sic  neque,per  plurcs  quam 
quatuor&  viginti ,  vt  fcripfimus  in  C«dtceTtt,cletxeiut,retiudtc.  Ca!tcrum 
illa  ctiam  djffcrcntia  cft  intcr  pignoris  iudiciaiis.  &pignorispra'torij  diftra- 
^ioncm  j  quod  qiiandiu  pignus  prartorium  diftraftum  non  cft ,  rcmanct  in 
pollcffionc  crcditoris »  pjgnus  vcro  iudiciale  nec  a  debiiorcjncc  a creditorc 
portkleiur  nec  tenetur ,  nc  quidem  cuftodia-caufj  ,  fcdrcmancc  in  manibus 
Curix  in  quas  fcmel  rcdudlum  fuit  pcr  capioncm  &  lcuaiioncm ,  vt  piagma- 
tici  loqiuntur.  Quoniam  idco  captum  fuit  vt  diftrahcrctur,  non  vt  jnicrim 
aut  vnquam  pignoris  iure  pcr  creditorem  qui  iudicaii  cxecutionc  poftulat, 
rctincretur.  Pignoris conucntionalis  omnino  diuerfa ratio  cft, Nam  ncquc 
incipitSimiffione  inpoflef(ioncm,vtpr«torium  ,  ncqucdclinit  in  nijffione 
vt  iudiciale ,  fcd  incipit  a  conuentionc  /iuc  pignoris  poflcflio  tranflata  /it  in 
crcditorcm>fiuc  non  lit  tranflata,&  fincm  accipjt  pcr  diftradionem  ,  aut  pcr 
dominij  impctraiioncm  /.  W/.  CJe  iur.dowjmfetr.Votcii  quidem,  fi  pragma- 
ticis  noftris  crcdimus ,  crcditor  pignoratitius  conucntionalis pctcrc  mitti  fc 
in  pofleffionc  rei  obligatac  fi  nuda  coucntione  pignoris  fibi  prcfpexerit  con- 
tradapoiiushypotheca  (\\:i^m^\^novQ l.Jire.o.P .prcprie D.de pignor.MB.c^xnz 
per  qua/i  Scruiana  poileffio  auocatur yenditcr  66.$.\.D  de  rw^^./.^.f, 
de pifnor.l.fidebttor  lo. tfi fin.D.eod. Scd  noii  idco  incipit  pignus  ^  miffionc,aC  a 
conucniionc,  cum  excotcmporcrcsfitobligata,&  tanquam  obiigata  vin- 
ilicari  poflic  per  quafi  Scruianam  Lfifundusi6,  $.  in  yitidicatitne  D.  de  pi^nor, 
QiJod  cnim  ad  hypothecariam  formulam  pertinct,non  diftcrt  pignus  abhy- 
pothcca ,  nifi  nudo  nominis  fono  I.y$.penult.eod.tit.  Nccrurfus  vcrum  eft: 
hypothecariac  adionis  formulam  illam  elfe  vt  petat  ador  mitti  fc  in  pofTcf- 
fioncmjfed  vt  in  ea  re  ius  pignoris  vel  hypoihecac  vindicct,  nulla  pof- 
feftionis  mcntioncfiufta ,  petaique  vt  nifi  arbitrio  iudicis  icsrc- 
ftjtuctur,fiat  condcmnatio  cx  oono  &  a:quo  l./ifundus  i6.$» 
in  >indic4ttone  I.  fi tnter  21.  §.  >//.  D.  de  pignor.  vc  & 
CZteris adlionibus  arbitrariis  f.pr/ttere*  fnjl, 
de  aciion.  Dc  quo  fcribcmus  pluiibus 
in  Error,  ylt.  Dec4d%  61^ 
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ERROapRlMTS* 

Defffefitne  bcmrum  omnium  dihitmi4c^mfitdftr 

pi^^^J^pTTI  c  V  T  in  contradibus  <jui  hodie  liunt  tam  ffcqucns  fcrc  cft 

Ifola  pignoris  dautula  frcquencarctiir,  vt  conftat-ex/.e»>^ 
nondutn  i^.$.<]Hiildicil$irD,de  fignor.i\intt,l.  3.  C«f«tf.  Ita  eaentt 
c|i)oticiie  vt  per  eam  conftituti  daufulam  bonorum  omnium 

^bkoris  poflelTio  in  crc  I  ti^.  c;n  transFci  atur,pcrindc  ac  gcneralis  clle  folct 
Conucntio  pignorisvt  bona  debitori*  omnia  prjcfentia  (5c  tiuura  crcdiiori 
obftcingancur.  Qux  rcs facit,  vtpaflTim  crcdicorcs  pignoratiiij,  qu j  pcr  eam 
conftituticlaufulam  flbipro/pexcrunt,  petanifc  retincri  in  pofldiione  bo- 
norum  omniuni  debicGris»aa  ea  lenenda  &  poflidenda  iure  pignoris  &  hy- 
potiiecs  »  q  uoufqoe  debiti  totius  &  aocefltonom  omniam  nomine  plenim- 
SHcfitiatimdam.Ncc  cancummodo  (i  dcbitorponidcat,co  iurc  vtimur,qui 
cafus  minorcui  habct  dubitationcm ,  fcd  quod  magis  eft ,  etiamfl  cx  bonis 
dcbitoris  quorum  poflTcftio  traflatafueratin  crcditorcm  ,  aliquid  fucrit  alic- 
natum,quod  hodic  ^  tertio  codcmquc  bonre  fidei  pofl^efloi c  tcneatur  ,  dum- 
modo  is  qui  agic  crcditor  impiorct  bcnclicium  claurulx  conftitutj ,  ic  lcgis 
vitimae  CJe  4cg  i<ir.poJf, cuius  eam  fcnccnciam  eflfe  noft  ri  volunc ,  vc  ci  qui  ic- 
mel  £idas  (it  quoquomodo  poflelToc » nihil  Apccat  intenierfam  efle  ^  dcbi- 
tore  aat  alio  quolibec  pofleUtonem ,  Ci  velit  co  vti  cemedio  ad  anocandam» 
retincndamquc  priftinam  iilam  qaam  babuic  ante  intcrucr/ioncai-  Ita  Bt  vc 
qut  sl  dcbicore  vci  locuplctifiimo  reni  aliquam  comparauit,  numquam  tutus 
e(Tcpoflit,  quominiis  i  crcditorc  quantumlibeccxiguncfummxinquietctur 
flmalit  credstor  poflcllioncm  fuam  vindicare ,  quam  eam  qux  dcbitoris 
fueracper  hypothecariam  &  qtiafl Scruianam adlioHcm  auocarc.  agcnti 
hypQcheGariapoflctCcrtuisboJucfideipoflcflbc  cxceptioncqi  obiiccreixm 
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fadaccxcunrionis,atc]uciufibiprorpicerc3&  fccuritatem  acquirerct  cui  cx- 
ccptioni  non  fimilitcrlocuscfrcpotcftaducrrnsagenteraauocatoria  cx  c6- 
Ibtuto  per  condiftionem ,  ex  d.l.  vtt.qiua  pcrjbypothecanain  c;-cditor  non 
fuamfcd  dcbitorls  polTcfllonem  auocat,/.//  cw/.  ynidif^r  ( 6.§.\.DJe  en&.  l.fi 
fundw  iG.p.in  vindicanone  D.de  p!^f}or.  Pcr  condiiioocm  vcr6  non  dcbitoris 
fcd  CiiimJ.l.rlt.C.de  acqnir.pcff.    Porro  dici  non  potcft  cjuam  fit  iioc  incom- 
modum  &  oncroftini  non  mo J6  dcbitori  ,  cui  fjnc  poflet  imputari  cur  ita 
contraxerit,bonorumc]nc  fuotura  omnium  p«>fl'cflioncm  in  crcditorc  tran- 
ftulcritjfcd  etiam  omnibus  cum  dcbitorc  contraIiciitibus,no  facilc  cxiftc- 
tc  cjui  velit  rcm  alitjua  emere  autpignori  accipeic  ab  co,'c(uc  ('  iat  nihil|>of- 
fc  in  alium  transferre,ne  quiJcm  commo Jum  polTclfionts.Au.  ctur  vcio  ju- 
rii  huius  iniquitas  cx  eo,quod  cilm  hypothccaria  polTit  mhiberi  per  ius  of- 
fercndi  qualifcumquc  poflcflbr  fit  isqiii  offcrt,qii!.i  de  iurcpoflcfloris  quar- 
rcndum  nihil  cli  foluto  pigiiorc  >  /.  T^auIus  ii.     \.D.^uib.niod.pi^n.reIhy[  oO\ 
/•/«<>.condi<5lio  tamcnex  noua  lulUniuni  conftjtutionc,'»  d.l.rlt,  non  magis 
per  ius  offctendi  quim  alia  vlla  r.itione  impcdjri  poteft,fi  noftris  crcdimus, 
prarfertim  lacobo  Mcnoch'io,de  recup .po(j'.reme{i.\^ejii^/}  17 .nuin.6o.&:  Caro- 
lo  Rurno,ro;7//.77./;/>.f.  quippeper  quam  non  dclitigatorum  iurcfcd  defo- 
lapoflcfl1onccontcnditi!r,quaf  vcro  pofleflbriercpta  bcneficio  nouar  legis 
aut  rcftiiuitur  ci.aut  confcruatur.Quid  autem  abfiirdius  &  iniqums  dici  po- 
tcft,quam  eum  qui  emcrit  rc  aliqua  cx  bonis  tui  debitoris obligata  tibi  antea 
cQ  cxCcris  rcb.  omnibus,adiev5lactiamcIauful3  conftituti  rem  illain  rctincre 
nullomodo  pon'c,nec  fi  par.itus  (itofferre  tjbi  quod  dcbetur?Quid  rursu  in- 
iuftiusquam  cum  qui  dccemtantum  in  arrc  alicno,  millevcroin  bonisha- 
beat  t  nihil  omnino  ex  bonis  /uis  alienare  pofl"c,quod  crcditor  tam  cxigua: 
qu.intitatis  non  fic  ftatim  i  poflcflbrc  quolibet  quamuis  iufto  auocaturus? 
Nam&  iniquitatis  huius  cuftandac  gratia  vidctur  iam  olim  iusita  confti- 
tutum  fuifle,vttamctfi  libcrum  cflct  crcditoripignoratitio  ius  dominij  im- 
pccrarcid  eft  rem  fibi  obligatam  dominijiurc  retinere  ,nupiquam  tanien 
poflet  bonadebitorisfui  omnia  fibi  poflldcrc,  nec  fi  ca  omnia  iure  p/gnoris 
obftriftatcncrc  probarctur,/.i.C.</r//fr.</e//:i'/.»w^?fr.  Ne  fciiicct  .ilitcr  pofi- 
to  iiireaccidcrct  Facile  vtpro  minima&:  cxigu.i  quantitatc  debita,  ingcntis 
patrimonij  polfcfljo  tam  dcbitori  ipfi  quam  iis  omnibus ,  qui  ab  co  caufam 
liabercn,tauflcrretur:ctfi  enim  plus  danini  eft  in  iaftura  dominij ,  quam  iri 
iadurapoircfllonis, non minus  camen  cft  incomojodi  fipolTcflio  quamfi 
domtnium  amittatur,proptcr  commodatam  multa  qua?  habct  poflcflio,/i.-'^ 
uc  dc  proprictate,fiue  dc  poflcflione  litigandum  fit ,  nuc  dc  firu^tuum  perce- 
ptionc  contendcndum,cx  quo  cuenire  paflfim  vidcmus  vt  pio  tuenda  poflcf- , 
/ioncquam  fibi  quifqucexlitig.itoribus  afferatgrauioribusplerumque  rixis 
acrioribusodiisdeccrtctur, c|uam  cum  defola dominij  caufa  difpucatur. 
Ita  vt  fcqueftratio  forpe  ncccflarii  fic  nc  maioris  tumultus  occafio  dctur :  cu  i 
taincn  iiumquam  locus  eft  propter  folam  dc  dominio  quarftioncm.  Ncc  cft 
quod  quis  obiiciatjin  prxtorio  pignore  idcm  cuenire,vt  in  poflcflioncm  bo^; , 
norum  omnium  dcbitoris  mitti  poflfic  vel  vnus  ex  crcditoribus ,  l.ctnn  vnu/ii: 
ii.D.<iereh..futhor.iudic.(>oJs.(l.'t^2w  pra:tcr  id  quod  ca  poireflio  longc  minoris 
inomenti  tft,tanquam  quarcuftodiam  duntaxat  non  ctiam  ius  poffefsionis 
tribuat,  /.//  'tnte  lO.^J.  i.  D.de  accjuir.poff.  /.  i.D.pre  heredd.  eum  legjtorum^  12.  D. 
qHtb.exc^ufin poj]lcMAn  i\\octnm  di(^az5c  difsimilis  condicio  eft  pignoris 
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pcjL'torij>&  pignoris  conucntionalis,clc  qua  nunc  agimus  >  quod  pignus  prac- 
torium  in  rem  cft  non  in  perfonamjnec  ci  tantum  prodclt  qui  prior  impe- 
trat  a  prxcore  vt  in  poirclnoncm  mittaturjfed  carteris  quoq;  omnibus  crcdi-  . 
turibus>qui  «5c  ipfi  onincsinpolTefnonc  inifiTi  hocipfo  jntcliiguntor>  </.  l.ci>m 
vnuj.At  pignusconucntionalc  non  alij  prodeft  quim  iili  qut  ipfe  pignusac- 
ccpitjcarter is  autcm  creditoribus  nocet  potiusjfiue  antcrjorcs,liue  poftcrio- 
ics  efTe  proponantur ;  qua  cx  ditfcrcntiaetiam  illa  nafciiur  ,  qu6d  pofleUio 
iilabonorum  omnium  qua:  pcr  pignorispritorijcoftitutionem  acquiriturf 
non  moJb  non  nocct  cxiccis  creditoribus ,  icd  etiam  prodcd  non  minils 
quini  ll  ip/i  prartorium  pignus  impetrallcnt:  at  quacacquiritur  pcr  conftituti 
claufalim  ci  cuius  nominc  confticuit  debitor  fe  vniucrfa  boiia  fua  poftidtrCj 
no.etcxtaisadco  vt  ctiamfi  corporalcm  pignorum  poflcfllonem  tcncant> 
tueri  eam  tamcn  non  poftint  li  fint  pofteriorcs,adc(>qiu  ncc  fi  intcrdum  fint 
antcriore:>,vt  ex  iisconftat  cjua:  fcripfimus  in  noftro  QoJLxac  fub  tit.  de acqutu 
^o/^.Ceffatigitur  inprartono  pignorc  iniquitas  il!a,qua  iiioucmunie  inco- 
ucncionali  quoquc  idem  admictendu  eflc  arbitremur,quod  no  flt  firrcndu  vt 
pro  minimaforte  dcbiti  quantitatcbonorum  omniu  debitoris  opalcntilljmi 
poircnTio.no  magis  quam  vt dominiu  crcditori  vUi  .iddicaiurrquod  vtiq;  finc 
maximo  &:debitoris&  cxterorucius  crcditoiu  incomodo  fieri  non  potcft. 


EKROR  SECVNDVS. 
De  cUi/iiU  iijlittiti f>oJitjiin(peciAL  couentwie  pi^noris  foJlmod)tma  dehiiaredHevMtu 
~       RoiNDEjfi  quid  mci  itidicjj  cft,pcrmitti  non  dtbcret,  vt  ge^ 
nerali  conucntioni  pignoris  ,  gcncralis  quoque  conftituci 
claufula  fubiiccrctur,lcd  ca  coanguftai  i  oportcrct  ad  fpccjaJc 
Hgnoris  &  ccrtx  reiconuentionem  qua:  vniucrfa  dcbitoris^ 
►ona  minimecomprehenderct.Hoc  enim  addendum  efl  vt 
'cautioncm  iliam  c.xiludam,quam  pragmatici  plcriquc  inue- 
xerunt,dc obligandis gcncraliter  bonis omnib.  dcbiioiis fpecialitcr  vna- 
quaquc  parte  &  particula  ipforum.Qup  remedio  aflcquumijr  vt  vtriufq;  hy- 
pothccx&gcncraIis(S«:fpccia]isc6moda  omnia  crcditor habcat>  neutnus 
■vcr6  feparacim  conftitutae  incomoda  vcreatur,  qualc  inter  ccccra  vulgo  efle 
crcditur  generalis  hypothecs,vt  minus  rc  afficiac  quam  fpcciali$,iu  quoque 
ciim  adncxa  habet  claufula  conftitutirquod  tamc  nos  alibj  rcfutauimuf,  /pe- 
cialis  vcro  hypotheca^^vtexcutienda  ncceflarib  flt  priufquam  ad  ^enefaJcm 
perucniri  pollit,nifl  per  cohucncionc  cxprcfl*am  (Ibi  crcditor  prolpexericnc 
gcneralis  hypochcca  dcrogcc  fpcciali,nccfpccialis  gencrali,/.2.vbi  noftrina_, 
tanc  C'  de pignor.CxteTum  cum  cania  fjlcem,(i  non  maior,poceftas  iit  claufu- 
lae  confticuti  &  hypothec^ ad  fingulas  rcs debitoris  applicata?,quaca  clVct cius 
qu£  gcncraliter  vniuerfa  dcbitoris  bonac6preh6dcrct,n6  magis  fcrrc pofsu 
vtpcr  fpccial6conuentionc,  quam  vt  pcrgcncralc  poflcfllo  bonoru  omniQ. 
dcbitoris  in  vnu  cx  creditorib.folu  trasfcratur,nc alioqui  quod  vna  via  pro- 
h^bitu  eflccalia xquc  fjcili  &  obuia  pcrmitcerctur.cot» a  Ljcire i\.$,\.DJetut^ 
"y^cuyAf.d.uJ.^.f.JtffufiUus  D.de  reb.6or.rjyi fnbtntel.  Tanto  autfi  iuftiorvidcrK*. 
Jiaec  nofti a  fentccia  dcbet,quaco  improbabilius  illud  cP-jquod  lidc  interprc-  * 
tc$  &pragmacici  noftri  iniicxcrunt,Conftituti  vim  &  potcftaie  eam  cOc,  vc 
fi c5ftitucor  r6 alienaucric,&  corporalc  poireflione in  aliu  tranftulcrit,  liccac  •• 
coftitutariocaauocajcitertio  quamulibct  bona- ftdcipofTcflbrejdumoda  ^ 
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luftinianrjelcgisbciicficiumimplorcttaimtamcn  ilLiipfaluftinianicoftuutio 
nonad  cum  duncaxat  caflim  pcmm at  ,  quois  quialicno  nomuic  poilidcbat 
pollllfioncm dtrclu]ncn r aut .ilij  piodidt rit,vt  tam  lilc alius ocaip.uc t,r.on c- 
tum  ad  i  um,quopo(IclIio  ab  iplo  tradita  fucnt,&:  in  alium  tranllaia ,  \  t  pluii- 
busariobisdilputatumcd  inprmia  Chihadispartc  Quid  cnim  ablurduiS  cfl^, 
quampcfmictcrcconftitutanOjVtpolkfllojicmauocctquafi  ruaab  cooiii  iplc 
luo  noniinC;iac'propno  lurc,  lufloquctitulo longum  tbice  tcmpus  policdcr.c? 
/.  Ptmptmm  i9.  "D.  qnib.  mod  vjusfr.  amit.  Ent  vcrb  abfurdicas  cuidcncior ,  fi  cam 
fcnttyitiam  fccjuarc  quo:  a  pragmacicis  nofttismagis probacur ,  vc  bcnc ficium, 
*/./.  vlt.c.dt  .uquir.  po/i.  adrccmcndam  magisquamacirfcupcrandampolIclTjo- 
ncmfpcdVcciquamciuamconrr.iriafcnccntia  mihifcniper  probabiiior  vifa  cft, 

3uam  ik  Mciiochiusad  K  gtmili.im  cuccur,ncrccupcrandi  pcirtflionisttmc- 
lum  iHudlic,non  rccincnuac  Politllio  liquidc  cum  lic  facb  nulio  iuris.iuxilio 
rctincri  pott(l,quin amittacur ftacim  acquc  occupaca ciV pcr  cu m  qui  no  ahcno 
fcd  proprio  fuo  nominc  poflidcrc  vclic,tci.iiiiii  piacdo  lic ,  ncc  ciculum  vllu  fux 
polIcUionis  qucac  obtt  ndcrc  l.fide  c •  40. i ./  pertgi  e^4&  P^fi  l>'de acquir  pofi.^xxhb 
magisliboiiar  hdti  pofllllor  proponacur:fo!umq;  lupcrcft  ci  qui  pofltlliontm 
amilit  icmLdium.vc  vrldcdominio  dilpuccc  pcrici  vindicationcm,vcldcpof- 
Cl>iontrtcuptrandapcr  inccrdiv.hi  ai^  pcradtiomsciuilcsin  ca  rcmcompara- 
tas:nonauccm  dcrctincndailla  quam  vtrchid.oquc  iploamitcric :  nili  fortcil- 
lud  quoquc  paullatim  volumus  inductrc,quod  hjcrit  mi.lto  alilurdius,  vt  ci  uf- 
dcm  rtiduo  lint  codcm  tcmporcvcri,.ad(.6c|;  luftipofl  flbrcs,  ilk  nimirumqui 
pcrconfticutoicm  polTidt  bac,&  illcrurfum  qui  acouftitucorcnon  tantiimpof- 
l.flioncmfcdttiamdominiumrci acquiliucric,  qaod  nccadmiccctcnt  cx  vctc- 
ribuslurcconfulcisijqui  dtfcndcbancpoflcaduobus  landcm  rcm  todcm  ttm- 
poicinlbhdumpoflidtnfcdab  vnoiufte,abalio  iniuftc/j-  %.ex  loniranocod.  tit . 
deatquif.pof. 

LKROR    1  ERTlVs! 
De  inre  <  fferendi  .tducrrtu  iredi  tet  em  4oetitetn  c  omiiniene  t  x  I. \l f,  C.tfe  acquir.poj?, 
En  nec  illud  rursu  probab.Ie  vnqi'a  ficri  pctuit,  quod  fupcriotc 
capicc  dixi  plcrifqiintcrprct;b.pbcu!fic>vi  fi  credicor  liypoihcca- 
rius  cuius  nominc  debitor  colticucracfe  rc  ob!  !gata  porsidere  a- 

 i^  ic  codictionc  ex /.v//.C.f/* 4tv7«;.^'/?.ad  auocada  polltfsione  quf 

in  bon.c  iiUci  poflcirorc  cranflata  rcpcriaiur,n6  fit  juJictJus  policftbrtlcbjiii 
oftcrcs  ad  fHmmouciKiu  ciedito.ic.  Sic.n.CarolusRuinus,&:Iacob  Mcnoch. 
locis  s.citacis.Idc  Mcnoch.r emcil. i.aJipifc.pvJi.de  Salm^in.thitrd^fi.iSi.  cu  quib. 
ne^ctire  pofsim  iilud  facit,quod  tamctfi  iudiciu  dc  pnflef^ione  fiue  retincda 
fiue  rccupcrada  dicacur  efte  fummariu  quod  proindc  v.x  vU.ispatiatur  exce- 
ptioncs,cHix  ad  iuris  &  dominij  causa  quoquomodo  ptincat,qu'a  de  poflcf- 
lione  priili  ante  onniia  cognofcctlu  cdj.fitie  vi  5  j.D.tle  intfti ./.  «>  (fitmrtf  13. 
C.fle  initrtfici.l.yttic.vbi  tiot.C.jide  tmmei.p(fb.ji<e..tppd.  Pcdct  tanieea  poflcfsio 
qu^pclaufulacoftituti  cu  pignorc  crcdicori  acquintuccx  ii:rc  ipfo  p.gnoris 
cuius  veluci  fequela  quarda  &  appcdix  eft,nec.n  alta  caufj  fingi  poteft  traflac^ 
vcl  trasfcrendx  in  crcditorc polTcfsionis  rcru  obligat.  ru ,  quair/  q»  ci  res  illa: 
prii\sFiicrintpignoriobligac;e,vctant6  fccurior  cflet  creditor,qu3t6  como- 
dior  cxpeditior  cftc  folct  pignoris  rccctio  quim  pcrfccutio,/.//'»?' Q.f.pro- 
priel.Cian  cr  f<jrlii  ^^.irt  fia.D.tie ptgnordi.4Ci.l.i.D.(ieptperib.  cui  Cofcqt  c$  eft  vt 
foluto  ^oblationc  totiusdebiti  iurepignoris»  nihil  caufarfuperfit  curcrc- 
ditori  fauerc  debcamus  ccrcaci  de  polTtfsione  fua,fiuc  rctincda,(iue  rctupcra- 
da:  oec  fi  maix fidei  poirelTor  &  przdo  ipponacur  is  qui  crcditori  cotrouerfu 
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polTellionis  faccrc  velit:Noo  c.-i';^  cjii.ii  eniiu  t  It  dc  iurc  pollcnbiis»cum  fu- 
bl3iu&:  cxtindlucft  iustrciiitoi  ls  (ulut  j  pignoic»  inquit  Paulus  nollcr/M  /, 
PauIus      A.D.qmb.mod  pitu .V'  l  hypjh.foln.i  Ncque  toiiius  hac  parteeflc  po- 
ccft  vinculut]ua:(ii3Epoflcrilo;iis  <]!ir  .  pignoris,  ncc  cofccjucter  diuturr.ius, 
vc  fublato  quoq;  pignrre  durarc  cittbcat  &  pci  fcucrarcj  ciim  fublato  princi- 
pali  acceflbriacjuoqi  omnia  tolli  &  cxiingui  ncccflc  llt  cx  vulgaia  tritaq;  iu- 
risrcgula;  necproindcad rcm  facjt  fi guis cjbiicjat  ius  oftcrcudi  adcaulam 
pignotis  pertincrcnon  ad  caufam  pofliffionis.  Hoc  cnim  cfk  cjuod  cor.tcn- 
do  >  nulla  creditori  aut  adionc>autetia  qiiod  magiscfl  exccptionc  pro  pof- 
fcfsioncdandam  cflecumincu  ftatu  rcs  pcrucnir,vt  iam  caperit  niliil  cius 
iMtcreirc  raiione  pignoris,quia  tijm  ctiam  iliud  vcrum  eft  niiul  pcnitus  cius 
intcrcfl^e  rationcpolfefsionis  quam  ncc  lijbuit  vnquam,ncc  habcrc  dcbuic, 
nifi  in  cofcqucntiam  pignoris  vtiliccr  contradi.Ccriu  autccft^nctj;  ad;onc, 
ncq-,  exccpiionc  vHjm  ei  poflc  c6pctcrc  cuius  nihil  omn.no  intcrm,  /.  3. 
l.fiiffuUtiO isld  58.^ .4//«i  D.  de  verb.  oblig.l.  ilie  4 «jmo  13.  f  ./i:Ie  HilAmoiu :  vbi  o 
mnes  notantTJ.-tt/^f /"r^tf/l/.Fatcorpolfeficri^vccicditorcui  totum  dcb.tu 
oblatum  adcciqucfolucum  ,  aut  cui  aiitcrco  noniinefaiisfachim  cft,  vcma- 
ncacpofleflbrrciobiigatr,qualis  fucrsc  antequam  pignus  cxtingucreiur, 
quia  pignoris  obbgatio  iuris  cft,pofllfbio  ame  bt5li,.qua  proinde adprchcdi 
Scacquiri  neccflc  cft,vt  pcues  dcbitoicm  rcpcriatur,  qux  tucr.it  antc.i  pcncs 
creditorem.Sed  ncgo  dadam  crcditori  cui  plcnifsimc  fatisfactu  hiit>  a<fbionc 
aucexccpcionc  vllaad  poircfsione  pignori'^, liuc  retincnda,  fiue  recupcrada* 
quia  nimiru  pcr  dcbiti  rolutiouf  cxtinda  obligationc  pigiuis  cflc  dc/iir,cuii': 
tamcn  rctincndiaucrccupcrandiius  nunquaiiiliabuii  crLditor,  njfl  6l  taqui 
credicor  &  canquam  rei  vinculo  pignoiis  obhgara'.  Lc^vcr6  conftac  co  urw 
nos  vti ,  quod  &  multoiij  iudicatorCi  juthoritatc  coprobitu  cft,vt  no  minii> 
pofsicquilibetpofTclforcrcditorioftcrrcagctiad  auocada  poflcffionc  r.v  /. 
yli.C.de  accjtiir,fofs.  quam  fi  Scruiana  exerccrct  ad  auocanda  poficfsioi;^c- 
bitoris.Q^iid.n.rcfcrrc  poiell  cius  c]ui  coucnitur  an  propri  j  fLianK];,jn  cflSi- 
toris  polfcfsionc  auocarc  vclit  tanquam  crcditor  js  qui  airplius  creditor  n6 
fit?  Qii.arc  iicc  placet  mihi  quod  vclui  rcincdij  loco  f:  btihoicspr.:gmati( 
induxcrur,vccreditor  peiac  rctinen  fcin  poflTefsione  rciudi.bitorist.\  bcnt 
ficio;<6t7.</.v//.nuIlapigiioris  authypothccx  faifla  m6tione,id  cU  no  adicft. 
vulgari  illaclaufiilaqux  pafsimhodic  in  \x\yz',\\s^<\^ii\j.\cx,AdhAher.d:,^tcnen 
dum^jT  fojftdendum  iure piitioris  <^ hypotlecd  quotifiji.efun  ii  ei pie/.>Js$'>  r  futi  fAHu. 
Namquotics  inlibcllo  claufuia  huiufmodi  addita  (ft,  ncmo  dubiiat  quin 
oblatjm  arco  folutioncmaccipcrecogaturcreditor  c]ui  jpfc  prior  condi- 
cionem  hanc  futurocuilibetaducrfario  dcculifle  vidcatur.  Cilm  vcib  nihil 
de  iurcp  gnorisaut  bypoiheca?  in  libcllo  diclum  fuir,cill  mmiis.ipcrta  ratio 
.  cftpropterquam  pcrmitti  dibcat  ci,qui  c6uenitur,vtper ius  ctfcicndi  fi:m- 
moucat  crec1itorcm,i    tamcn  ratio  lcmpcr  crcditori  obftar,  qubti  tu  qnoq;  • 
cum  fuam  &  propriam  poflcflionc  auocat  cjiix  fuerat  ci  quxhta  pcr  claufula 
conftituti,non  alio  iuic  facit  quam  quafl  crcJitor ,  haud  fccus  acli  poflefflo- 
ncm debiioris pcr  ^uali  Scruianamauocarcc  ,  creditorauccm  non  cft  qui 
iam  folutionem  dcDiti  acccpic  >  autpcr  qucmftjt  ctijmnuin  neaccipiar. 
Ergo  fiuc  pignoris  mcntioaliqua,fiue  nullafa<5ca  fit  in  libfllo  crcditoris, 
non  potcft  ille  recufarc  oblatam  a  poflcflbre  folutioncm  dcbjti  ,  nc 
tum  qaidcm  cuin  de  fola  poilcfsione >  fiuo  rctincnda  jfiuc  rccupcrandA 

COIKCU- 


Goo^U 


^  I^.L  VII  B41ROR  IV. 

Pf.mUtnaihau«^ttcril,i»uJIaa4i^^  vt  ab  capoiicinonc  dcl.iU» 

uc^fifo^tfmdWcbituin  oftetitxifi ,  guodiiequcoftcrrieipotcftperviam*, 

ftionis  pixrcrquaii) h poacriorccreaitore.  Q4ir.nam  igitur iurc retincbit fi 
non  un  c  p.poris  ?  Qvod  /i  lurc  p=|^noris ,  c^ulhn  oftirri  ci  potcritctiam«b 

iniu.lo  poilelloic  r  Q,,.,nto  m.iiMs  i.pollcllor  niiliK  n  orcnatur  cui  ctiainfi 
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f  ^  ^'/onbusprorpcxcTunt,  fiueintcrpretes,  /^uc  pra- 

i>\  iW ""^  poilcrfloncm  amifcrit  faao  dcbiiori»  fu^^qS 
^^M^  rcmp.gnoratam  vcnduicritaJij ,  vdq.o  alio  modoalk^i- 
oentjpoilit  eam  condiccre  &  auocarc  ex  N^.n»fi^;^  ^    n  • 

fta  .m  fi.  vt  crca,u,r.,u.fia«ruan«n«er«enti«o«,,,e,^„^  Dolicnou.™ 
d«p1cx  poMn-,,.,:,,,,  «ccp.,o  noccre  rolc«,v«oon  6toaco4om.fi 
do.ertmsillc  pollcii>.r  t„ulmii  Iiabcat&  bonimfidem  tnUMkjLtMb^ 

fedm.a:<iuc  cu,n  m,i<o  &  bo.,n  hdc  pcr  dccennium  intcr  prrfe^?««,f~t* 

pn.c,^um  fi  j  ro  hypo.hccanaeligatcondiaion?niex  leBe".  .nal.,q  ,e  de  ' 
poM.oncfoUquimdep,gnor  Murcco„temfe,.^«,156^  Sd^^ 
.n.a«>  fol,  pofnfior,  ""'r^t.t  ilb  cxrcptioaduerfot«rerfi»o«rS^ 
deiite>n  ,  Crca.to.autemd.c,  fcp,,fTidcrc,qi,ia«cnscondia«M««As£ 

qu.  agit  bjrpotUiriinonBificiin,  auocct  qux  fu.t  dcb  oHs  /^?/^/ 
na,urF.rryie.,r^^^^^^^^^^ 

hC.Ar«^;« /fWW«. Pr«fcript , o.v s  verft,  ion ob  Ucii>fa. ,  li- 
lummod;,  ra,io„cm,  qu&d  rcq,.c  pofll.prrfcripriO^JL^J^rriinSl 
por,spoftH„oneob..ccrc,q„im.,u,  &  ,a„,  ncrionsuStemrus^SI^ 
-jA«poW«vondiaioau^ 

«po(fid.fc«t,  onoquain  v.dcaiur  acaffcpoffidcrc-  fe  I  c<  am  quia  livno.hcT 
••^■'.""■p-^tV-t-tV-^^ad.e^.  longi  tcmporis  excVpdone ...  paU 
«,o  cx  Icge  ,  quar  c,)m  fitpcrfonabs  aflib  ,  vtiqueperp«ni«eft«emBlo 
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iudJ.eyedu.ttn  y-Coidcp  titJn-yed.  l.fcut  3.O^.T/r/'r.f/?ri;>r.30.rr/40...;7»(>r//m; 
vt  qiiamuis  hy^otlieca  fuWata  fucrit,  vcrumquc  lir,  ncque  pignoris  obliga- 
tionem,  ncqucdc  pi-norc  aaioncm  vliaai  fupcrcilc  ,  fupcrdt  tamcnaOio 
cicJ^tori  adauocanaampropr.a.iifuam  poirclTionem  conJidionc  cxdicl^ 
l  vh  propterciqu^J  inciurmoai  a^tionc  non  licpignore  contcr.datur  ,  fcd 
t*anti\m  dc  polIclTione.  S;c  Cin.n  dc  M.uch  de  Afflid.cx  communi  rccc- 
ptiorc  altorum  fcntcntta  Da, .  X.-Ap.L  lyj.  lLi\  igirur  cond^dio  cxc/.  l.rlum. 
commoaior  credicori  quam  hvpothcc.iri;i ,  liuc  non  fadx  cxcullionis ,  fiue 
prxfcriptionis  cxccptioncm  veveatur.  S;cut  Sc  in  co  ,  quod  no5  cx  alrmim 
nu^^is^quiimcxnoftrafcntentadixunusin  prarccdemibus  .  vtcondiaiocx 
letevltsw.  Coihc.de  acqinr.  p  fi;]:  quia  poniflbrium  rcmc  Jium  cft  non  .idir.it - 
tat  cxceptiones ,  qux ,  vt  loquuntur ,  conccrnunt  pctitor  um  ,  qur^s  vtic|ue 
admittit  hypothccuna  ,  quoniam  &  ipfa  ad  pct.torij  caufam  pcrtinct  cu:n 
incadifputanJumllc  finou  priucipaliicr  vt  in  diicdj  rci  vindicatione,  fal- 
tcm  inci Jenter  dc  dominio  non  o.iidcm  credicor  s  qui  agit  ,  prgniirquc  ac- 
cepicfed  dcbitorisqui  pignus  dcd;t  l.s  nnxnoadwin^.  ^S.q.iod  dntt<r  D.dcpt- 
^Hor.luG'to!.tit.C^Lfrcs.,Ucn.piir,orM'.,^t.  Vndc  inferunc  ,  quodnoUu- 
periorc  capitc  icfutauimus ,  Nc quidcm  lus  otfcrendi  compctere  pofl^non 
aducrfu^  crcditorcm  ai;cntcm  conaitlionc  cx  lcge  ,  qucm  (i  agerct  hypo- 
thccaria  .  haud  dubic  fummoucrct.  Mihi  vcro  lupradic^Jomnia  vidcntur 
contra  veram  fubtilcmquc  iuris  rationcm  a  nortris  difpurari.  Nam  vt  ta- 
ccam  quod  f.cpius  iam  monui,nunquam  lulliniani  cam  fuillc  fentcnt  atn,vt 
fuccurrerctcicuiuspoflc.Tioncm  inccrucrtilfctis ,  qui  noniine  ipli.-spolh- 
acbat ,  fica  pofTcOio  non  tantum  interuerfa,  fcd  ctiam  ab  al.oprarfcrt-n,  ,u- 
fto  bon^que  fiJci  po(fc!lbrc  occupata  quoquomodo  proponcrcti:r,l!lud  ta- 
iiicnncctacere,nccdiflimularcpofl-umquoainfupcrioribi.sproba.,,No- 
vum  hoc  rcmcdium.quod  pro  poflcfloribus  luft.ni.inus  ,m  uxit,i.c  .)s  nocc- 
ret  intcrucrfam  cflc  polfefTioncm  ab  ,,s  pcr  quospolluicbant  ,  ad  caulam 
non  retmcndx  fcd  rccupcran J.c  poircfhoim  pcrtincrc,  cum  nulln  ciuih  con- 
ftitutionc  ficripofiit,  vt  non  amittatur  pofldl.o  qnx  ta£lo  ipio  5. nnimo  l.b 
Snd.  per^Hum  occupata  fu  ,  aut  duo  fimul  ^  m  fohaum  eiuldem  ic. 
poircfl"orcseftc  imelligamur.Qiio  admilfo  illud  ftaiim  confcquens  ht,vtnoa 
ininus  poflcffioncm  dcbitoris  auocct  crcditor  qui  agit  condidionc  cx  illa 
lecc  ,  quim  fi  hypothecariam  quaf.  Scru.anam  cxcrccet  ,  .tcnKjue  vt 
non  mimis  reuera  polfclfor  f;t  ,  H:  pio  vero  portcflbrc  hubcn  dcbeat  ir, 
qui  c.ufmoai  condi^cionc  conucnitur  ,  quim  h  hypothecar.a  conucm- 
rctur.  Chud  enim  abfurd.us  dici  ,  aut  llngi  poteft  ,  quam  cx  fola  act.o- 
niselec^ione  aufterri  rco polfclilcncm  fuam  & commodum  poflcHion.s  ,  vc 
ob  hoc  folum  ,  qubd  hac  potii\s  quim  illa  adione  conuentus  eft  dchnat 
pdfcflbr  cflc  ,  qui  fi  iHa  conuentus  fuiflec  ,  &  poflcfl^or  aahuc  rcucra  ci- 
fet  ,  &i  habcndus  pro  vero  pofl"efl-orc  ^  Cur  non  cruo  liccrc  ipfi  dcbcat 
cxccpt.oncm  non  faaa:  excumonis  obiiccrc  aducra.scnca.torem  agcn- 
tcm  condiaionc  cx  d:a.lcge  ylum^  ,  tanquam  pofl-efl-ori  contra  non pol- 
liaentem>  An  non  eadem  squitas  facit  .  vt  huic  lufto  poficflori  ac- 
quc  fauendum  fit  ,  nc  i  creaitorc  tam  fjcilc  inquictetur  ,  ca.n  pcr- 
inde  pofflt  crcditor  fuum  confequi  agcndo  comra  dcbicorcm  ?  Atqui, 
inquium  ,  non  nifl  aducrfus  a  tionem  hypothccariam  voluit  luih- 
iiianus  comparatam  cxccptionem  non  faa^e  excuiaonis.    Sic  enim  na- 
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bcnt  vcrba  Irncr i j  in  diii.  AnthenJm fi  debitor  :  alio  vero  pofidente  inhibetur  hy- 
poiheiAriA  doncc  perfondltter  ^chm  ft  ium  reoy  f!r  intercrfre.  Ii«6  vcro,  inquam 
cgo.non  tam  cogitauit  luftinianus  de  cxcludenda  hypothccaria,  qui  odiu»»i 
•  fanc  nullum  mcrctur ,  qujm  dc  induccndo  co  iurc  quod  faucrct  bonx  fidci 
poircflbri  nca  crcditorc  tam  ciio  inquictati  pofret.  Jpfa  cnim  vetba confti- 
tutionis  luftiniancae  Nouclh^-  de  fjdeitfi.  ^.fed  meji  e ,  vndc  fumpta  eft  dia. 
^nth.  hcc  fi  dibitcr  ,  non  de  inhibcnda  adionc  hypothccaria  ioquuniur, 
fcd  dc  creditore  ipfo  lummoucndo ,  vt  ncquc  ad  rcs  dcbitorum  quar  ab  aliis 
dainentur,veniat  prius  quim  tranfeat  viam,  vt  ipfc  loouitur fupcr  pcrfona- 
libus  ctiam  concra  mandatores&  fidciuflbrcs,  ficquc  ad  rcs  vcriiat  principa- 
lisdcbitoris,qux  ab nlio dctincantur ,  &  cos  qui  rcs  iUas  dctincnt  conuc- 
iiiat. Non  crgo  patitiir  luftjnianus  vt  creditor  liypothccaiiiis  ;d  rcs dtbito- 
niui  vcniacqux  ab  alio  poffidentur^id  cft,  qucnjadmodum  fi^qucntia  cxpli- 
cant,vt  eos  conucniat  qui  dcbiioris  rcs  Jctjncnr,  quin  pr:us  cgcrit  pcrfonali 
tam  concra  dcbitorem  ipfum  quatn  conira  iplius  mandatorcs  &  fidciuflorcs, 
ircmque  inbonaipladcbitonsqi  acab  co  ipfo  dctincntur :  Nec  djftincuic 
Douclla  conftitutio , an  vciic  crcditor  condiirtione  aliqua ,  an  hypothccaria 
cxpcriri  contratcrtiospoflcirorcs  :  Quamquamfaicornoninuitus  luftinia- 
num  dc  fola  hypothecai ia  inhibcnda  cogitalfc ,  quia  ncc  fieri  vllomodo  po- 
uft,  vt  per  aliam  adioncm  quim  per  hypothccariam  tcriius  pignorum  pof- 
feflbr  a  crcditore  inquictctur ,  fi  dc  a£tione  intcliigas  propric  fumpta  ad  cx- 
clufionem  interdidi  Sahu3ni,vtilis,quod  tanquam  fi;blidiarium adionis 
liypotiiccanxplacctnoftrisdari  ctiam  contia  excraneosponcflbrespigno- 
rum  /.  I.     !•  O.de  Sahitdti.  tnterd. 
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Df  admittenda  exceptione  non  fa^a  excv/sionit  non  tJntH>n  contra  dgentem  t  x 
Uvlt.Cde  a:  ^.prfi.fd etiam  t  ontra  SM/iijnum  interdtcJtiw. 

Ed  fi  fingas  cum  intcrpret:bus  mentem  luftiniani  cam 
fuilTc/»</. /.  v/r.  C.de accj.poji.  vt  crcditor  hypothccariusper 
c!3ufi.:lam  conftituti  poflcflor  fjf^us  >  pofltifioiicm  fuam  1 
dcbitoic  intcrucrfam  pofllt  auocarc  eciam  itcrtio  eodcm- 
quc  iufto  ac  bona;  fidci  poffcflorc  quidni  mccum  iilud  quo- 
quc  admKtcs,quod  volo:  vci ba  lila  poftenoris  conftitutio- 
nis )  quibus  prohibetur  creditor  hypothccarius  venire  ftatim  ad  res  debico- 
hs )  qux  ab  aiiis  dctinentur  gcncraliccr  accipienda  effe ,  vc  ecm  quoquc  ca« 
fumcomprehcndancquo  crcditor  ad  res  dcbitoris  vecire  veiit  pcrcondi- 
flioncin,  quaeincam  rem  comparata  cxiftimctur.  Quidni  etiamfaicaicfc- 
quentiaNouellac  vcibacr^/^^^wfw/fjfAf  cont/ei/iurn  gcneraliter  intciitgcnda 
c{fefiucperhypothecariam,fiue  pcr  condi<5lionem  &  a<flioncm pcrfona- 
icm  pollcirorcspignorum  cunueniantur.  Alioqui  fl  luftiniani  conftitucio- 
jictn ,  qux  hanc  non  faiftx  difcuffionis  exceptioncm  induxic ,  adcb  velis  rcr 
ftringcrc  vt  non  profit  nifiad  extiudcndam  hypothccanam  ,  diccndum  etit 
nii  ergoprofuturam  illam  iHjifeirori  qui  acccditorc  hypothccario  vrgcatur 
non pcr liypoihccariam, fcd pcr  Saiuianuin  vtilc  intcrJi^lum  :  Nccenim 
cftincognitum  quain  difterac  iotccdictum  iUud  a  quafi  Seruiana  >  Etiam 
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recundum  caiu  interprcium  &c  pragmaticorum  noftrorum  fcntcntiam ,  quac 
cj  iorcm  hunc  inucxir,dc  quo  lcribcmus  h  fec]ucmibus,vt  in  cundcm  cafum  ♦ 
poflit  &  a<tVio  Seruiana  vel  quafi  Scruiana  ^  intcrdi(5lum  Saluianum  concur- 
rcrc.Nam  idcoconiparatum  volunt  vfuni  Saluiatji  intcrdi<flt,vtcrcditor  ni- 
hi\  aliud  jTobandum  habcat,nifi  tjuoJ  dcbitor  co  tcmporc  quo  conucn:t  dc 
pignorcpofleflbr  fucrir  rci  oblii^ai.T  .quoniam  pcr  intcrdidum  dcfola  pof- 
lclfionc  nuarritur ,  non  de  lurc  pignons :  ciim  tamcn  ei  qui  Struianam  vcl 
quafi  Scfuianam  cxcrcct,necc4le  ftt  proi>arc  fuiflcrcm  in  dominio  dcbitoris 
co  ccmporc  quo  pignus  conrticucbatur  /.cr  «ju^e  nondum  15. >.  qu$d duitur  D.  df 
pignor.  In  quo  fi  lus  itaclTct  non  paruumfbrct  commodum  interdifli ,  quia 
dojnin  j  probatio  plerumquc  diflicillima  c(i  $.cemminiiimlrtji.iif  inifrd.ob 
idqiic  vidcntur  mihi  fuppollio  intcrprctum  crrorc,  prudcnter  facere  Itali 
qui  Saluiano  intcrdi^fco  frcqucmiffnnc  vtuntur,Scruiana  veio  vel  quafj  Sal- 
uiana  a<3ioncaut  numquani  aut  pcrraro  ,  vt  (blius  poflinionis,non  etiam 
dominijprobationc  ad  vidtoriamlitisobtincndam  onercntur.  Porro  quis 
'bcncvnquamdixic,Tertio  poflcflVjri  quiperS.iluianum  intcrdi^lum  con- 
iicniatur ,  dcncgandam  etVc  exceptioncin  non  fi6tx  difcudionis  ob  id  (oluni 
quod  non  hypothccariafcd  intcrdiclo  conucniatur?Sic  enim  ficrct  inutilc 
bcneficium  exccptionis  quam  tamen  cx  fumma  iquitatc  indu^tam  fuillc 
fatcnduni  eft  vc  bona;  liJei  polTeiron  quiptgnoris  obligationcm  piobabi- 
Litcr  ignorauit ,  faucrctur :  valdcquc ftultus cflct  quifquis  crcditor  hypothc- 
cariusmalletagetchypochccariaquim  jjroponcrcSaluianiim  ,cuiiis  bcnc- 
licio  non  tantum  cxoncrarct  fe  i  ncccflitate  probandi  domintj ,  fed  ctiam 
abcxcuffionisfacicnda:  pcnculo&  mcoinmodo  fc  Itberarct.  Ncque  tamcn 
ignoro  ex  Icalis  iplis  nuiltos  cflc ,  qui  Saluiano  tanium  tribuant ,  vt  idcirco 
cripiantboni  (idci  pofleflbri  difcuflionis  cxccptioncm,  qux  aducrfus  hypo- 
thecariamobiicipoflct.Scdreccptioreftttiamapud  Italos,&  vbiquc  tcr- 
rarum  vcriorcontraria  fentcntia  ,quamuisccrtum  lit  in  Saluiano  intcrdiclo 
agi  dc  fola  portcffionc,&  momcntanca,  cflcquc  iudicium  illud  iummarium, 
quod  &  Bart.notat  .td  l.x.iu  fin.D.de  S.Ji  ijn.iKterd.vhx  cx  hoc  infcrt  a  fcntcn. 
tia.qua:  in  caufa  inicrdicti  lati  lit  appcUari  non  poflc ,  quomodo  ab  ca  ,  quat 
lataelTetinhypothccariaappcllarctur:  fcd  &  illud  ccrcum  eftSaluianuni  in- 
terdifhim habcichocfpccialecum  intcrdiflo,  vnde  vi,quod  in  peifonam 
fcriptum  cft  non  in  rem ,  quoniodo  cxrcra  tcrc  omnia ,  qux  tanien  non  co 
minusviipfapcrionalia  {\int  1. 1. $. petiult. D. de thterdicf. I. dm. t  te  7.  D.  wdfvi 
l.  r.  C,  deprefii/.  cr  Stluidn.  interd.  Si  crgo  ngcnti  per  Saluianum  iiitertliftum 
defolapoflcff>onc,&:  inpcrfonam,  obiici  nihilominus  cxccptiodifculiionis 
potcft,quidobftabiiquominuspof(it  ctiam  obiici  agcnti  condifViooc  cx 
d.l.vlt.Cde  dctjinr.pnf^.ad  auocandam  poffcflionem?  Nam  &  hoc  cafu  pcrindc 
vcrumcftcrcditorcm  veniread  rcidebitoris,  quomodo  Tuflinlnnus  loqui- 
t\xr md.     frdne^ne,,&.  conuenirc  tcriium  poflcflorcm ,  &  quidcm  excaufa 
pignoris,cum  fipignusnullumpra-ccffifl^ct.ncc  acquilitio  poflrefflonis  vlla 
fccuta  tuilVet:  Dcniquc  conucnitnr  tertius  pofl"eflor  fi  perfouam  ipfius  infpi- 
cias,tanquam  po(Vcflor  p)gnoris,lin  pcrfonam  adoris ,  a  crcditore  tanquain 
acrcditorc&quidcmpignoraiitio.  Nihil  igiturcaufreft ,  quommuscxcc- 
ptio  nonfaft.r  cxcuftionispennde  locum  habercdcbcat,  acii  vel  quafl  Scr- 
uiana  »<5kio,id  eft  hypoihecaria,  vcl  Saluianum  intcrdidum  cxcrteiettjr.  Jlla 
ratio  foU  cffct  accommodaca  ad  cxcludcndam  huiufuiodi  cxccpcioncro, 

quam 
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^ara  pragmatici  noftfi  adFau^irjfi  cflct  vcra,quod  pcr  condidioncm  tx(i,U 
^lt.  crcdicor  fuani  auoci-t  poirelfioncm:eflct  namqiic  inauditum  vt  qui  ipre 
pofle^rorem  l*c  diccret  &  ^Ht  barct ,  hanc  cxccptioncm  patcrctur  l  reo ,  cjiiae 
nonpoflTctcompetercnid  poHciron.  Scd  lamprobauimus  fieri  nullomodo 
pollc  vt  crcdiior  qui  poirc:iioncm  fomcl  ami<u  non  folum  perintcruerlionc 
dcbitoris,  fed  ctiain  per  occupacionein  &  acquifitionem  a  nouo  portcflbrc 
i:adam,ccrurc  »mp)ias  vnquam  poflit  de  ea  rctincnda  prius  quJim  ipfam  rc- 
cuperaueriijliue  pcr  inierdiduni .  fiuc  pcr  condidioncm  cx  lcge  lut iniani, 
polsctque  Iijcc  pragmaticoi  um  noftrorum  fcntent;adcfendi  co  demum  cafu 
qui  vcrbis  lcgis  cxprefltu  cll,quo  poHcflio  crcditori5proditafucrit,3ur  dc- 
reli<fla,at  non  quo  fuerjtctiani  ab  alio  occupata,quoniam  faciliils potuii  lu- 
ftinianusfacccc  vt  cx  fola  intciucrrionc  noii  amittcrctur  po(reflio,quar  ^  nc- 
xnine  occupata  fuiirct,quam  vtnon  amitiercturea  quas  &.  fado  ipfo&cum 
dominio  ex  iufto  tiiulo  tranflata  cllet  m  cmptorcm  :  cum  fieri  hoc  nequcat, 
quin^plurcs  eiufdcm  rci  6ccodem  tempore  in  folidum  ppircflbres  eflc  intd- 
ligamur  quod  non  magis  nacura  quam  ratio  luns  fcrrc  potcfl.    Quod  cilin 
itafit.dicendum  clletiamadmiflbeoquod&  ncgauiiam  totics  &  fcmpcr 
ncgjbojvtdchocpoftcriorccafu  IuUinjaiiuscogit3ucrit,nihil  tamcn  aliud 
£accrc  luftinianum  potuiflc,qium  vtcrcdiiori  nouam  adionemdarct,toii- 
quc  veteri  lurifjjrutlentiac  incognitam  ad  rccupcrandam  poflcflionem,qu*c 
ipUu$antcafuiflet,&qu«  nunc pencsboiuc  ndei  emptorem  rcperirctun 
quod  tamcn  quia  non  alitcr  ficri  potcft,quam  vi  fa|^tur  crcditor  aduerfa- 
rium  poCfcfrorcm  dccaiustanquam  pignoratxpoflcfsionc  rccuperanda  ipfls 
agit,  rccufare  ccitc  non  poteft  qum dileuflioHis cxccptionem  pati  debeat,  G. 
ca  pcrpoflefforcmopponatur. 


E  R  R  O  R   S  E  X  T  V  S. 

De  cmdiWfone  ^gnvrtt  ex  /.  yJf.C.de  ^cnutr.poffrj^.pift  extin&dm  Itnif 
tt  mp*rii  ^r*f.i  ij^tione  hypothec*rt4m, 

V  je.  proximo  capite  rcripflmos  de  cxceptionedifcuflipmsc- 
tiam  concra  eum  opponcnda  qui  pignoris  poflcflioncm  con- 
dicityex l.viLCde  Mc^uir^<fffrfi.fi  modb  iuftus  &  bonxfidei  pof- 
feflbr  flt  isqui  conuen)tur,lacilem  lis  viam  flrucnc^  qua:  nunc 
^5toiC>^G  di^uri  fumus  dc  admktendt  excepcioDc  pratfcription is  aducc 
fot  creditorem  agentem  condidione  ex  illa  Icgc,non  nanij&  quam  (i  de  hy*> 
potheearia  nimmouenda  cra&aretur.Quod  enim  pragmacicis  noftiis  place- 
re  docuimus,vt  hxc  condi^io  non  l6go  tempore,«d  cft  dccennio  inter  pr^ 
fentes  &  vtcennio  inter  abfcntes  quomodohypothecaria,fed  folo  triccivaio 
ad  exempium  casterarum  adlionum  perfonaliura  condudatur » ex  Matth.  de 
Affli^.qui  aliosrcfert>^«r/7^)59.Rationcra  tantilm  duplicem  haber ,  ^a  nos 
gn  pratcedentibas  vcramque  rctulimus»  vnam  qudd  qui  agic  huiufmodi  con- 
Wid^ioncperinde  habendus  fic  ex  beneficio  Itiitmianea;  CGDftitucienis,atc)ue 
Ci  poflemoneni  fuam  femper  reciauiflirt ,  quo  cafu  nihil  cflec  quod  de  longi 
temporis  pratfcriptione  tradari  po<Ier,alteram ,  qudd  cOm  i(kio  fit  perfona- 
lis &  coniequentcr  perpctua  cx  fui  natera ,  vt  ciuiles  cjttcrx  a^^iones  perfo- 
nales  non  poflit  concUidi  fpatio  longi  tcmporii»  quo  hypoihccaria  omocA); 


1)4    ANT.  FABRI  DE  ERROR.  PRAGMAT.  • 

in  rem  adionesconcludunturyfed  in  longillimum  tempustcigtnta  annorum 
cxtcndMUi.l.i.CJeprx/crifit.io.yel  40.*wn«r.Vt\aq*,  ver6  ineptaeft,priorautc 
etiam  halfatnon  ob  id  folum  quod  ad  Hncm  fuperioris  capitis  diximust  ncq; 
fadlu  fui(Te  a  luftniiano,nequc  ticti  potuifle  vt  poflcfllonc  fuam  pr iftina  ic- 
tincreicreditor  quar  &adebitorcinterucrra  6c  i  nouo  polTeflore  occupata 
cflec  cu'11  poflcmo  in  fa^flo  n6  in  iure  confiftatjncc  proinde  iftas  iuris  fictjo- 
nespoflitadmitterc  quascaufa  dominrj  admittit/.  ar^Ji^Mf  19.  D.cxfj$4ib.ejff. 
md  0.  ^Ly^.tx  cmtrMf*T)M  ACittir.fvfi.  Vcrum  ctiam  quiafi  poflet  luftiniani 
conftitutio  eam  rccipcrc  intcrprctationcm,  vt  pofleflio  qua  rcuera  crcditor 
ami/lllecyrcmpercamcn  rctenta  fi()gcretur,tollcret  catidio  mccllcc^tumpr^- 
fcriptionisquaccxl6gi  tcmporis  polfcflione  inducitur,quandoquidc  no  ma- 
gis  finc  pofrclTione  proccdcrcporcft  longi  rcmporisprarfcriplio  ^aiitvtrHC- 
liitsloqaai,&  ad  rctn  noftram  accoinodatius,  longi  temporispofleflio  quam 
vfiicapio  t/./.£/r///^>  Lann  miles  ^o.e d.l fi'ie  ptfjrji  o^ie  2.'^  D.dfvfuc«p.l.\n:c.C.de 
irMsform.  yffMidp.l.ucf  1.  C.ft  <*<^ucrf,  trctlit.pr^Ji) ipt.oppon.Aic^ui  ncc  Affli^luj 
ipfe  diffitctur,ncc  aliusquifquam  ncg.ire  probabilitcr  poflit  ,comp!crj  prae- 
fcriptioneni  hvpothecarix  adioni$,adeoq;tolli  penitus  hypothecam  ipfim 
/i  crcJitorpaflus  flt  rcm  libi  pignori  obligatam  pcr  longuin  tcmpus  a  lufto 
bonjc  q;  fidei  poflcflorc  tenen.Sic  enim  Affliduspoft  cxcerosad  fincniDc- 
cifianis  fupradidlx  ,  nec  miniis  cum  in  pignore  adicfta  fuit  claufula 
conftjtuti ,  qnam  fi  adicda  non  fuilFct ,  adeoque  tametfi  poftca  5c  intra  tri- 
gefimum  annum  luftintancz  lcgis  bcncHcium  implorctur,  nimirum  quia 
^oft  complctam  prxfciiptionem ,  &  iam  quarhtum  ius  poflVflori  ,  Tcra  cft 
iraploratio  auxilij  quod  cxindeincipcrct  iniquum  cflc  &  iniuriofum  ,  l.ex 
fadio  45.  iie  yul^.  or  puptU.fubfi.  l.  4.  C.  de  ein.imip.  Uber.  l.  Tuuh^s nctjt  S.D.de 
/>rdtnr.  JlipuUt.^Et  tamen  eam  auxilij  luftinianci  implorationem  omnino 
neccfljriam  efFc  ,  &  intcrprctcs  5c  pra^matici  noftri  omnes  fatcntur, 
de  illofolo  dubicantcs,an  in  eam'rem  fufbciat  vulgarisillacIaufuia^quaciQ 
libellis  adiici  folcc  omni  meliori  tnodoiujiittam  mim^r^ri ,  quod  fcniic  Antoni- 
nus  Tcllaurus  Decif.  Vedem.  215,  nwn.  6.  An  vcro  nccefrc  fic  cxprcfljm 
lieri  mentioncm,^/./.  vlt,C.de  acquir.pofi.  quod  Scnatus  noftcr  magis  probat, 
ciim  igitur  nec  implorata  expreffiiii  lcx  luftiniani  Lccre  poflit  vt  non  con- 
currerit  ,  plencquc  completutH  fic  tcmpus  prxfcriptionis  longi  tciDporis, 
confequcns  eftvtvcrumfit  dicere  coco  illo  tcmporc  cercium  pofreflbrcm 
non  folum  verc,  ac  cum  ef^e^tu  polFcdifl^c  ,  fed  etiam  ica  vt  numquarn 
retrofingatur  non  antci  poircdiflc:  quod  cum  ita  fit ,  an  non  etiam  illud  fc- 

3uitur,vt«lceratruni  necefrario  fatendum  fic ,  veleodcm  illo  toto  tcmpore 
efiirsccreditorem  pofsidcrc,  vcl  fladcb  tribuaspotcftati  legislufhnianc^, 
vt  cx  dic  implorati  auxilij  priftinam  pofscflionem  fuam  conti^nuafse  ,  iSc  rc- 
tinuifsc  rctrofingatur,duosfuirsc  rimul  3c  in  folidum  pofscfsores,crcdito- 
rem  qui  priorper  claufulara  conftituti  poiscfsor  faftuslit,  &cmptorem  qui 
Ctfiendo  aut  aliter  aequircndo  rem  illam  obligacam&  inidvfquc  tempusa 
crcditorcfolopofsersam^&pofsefsioncra  &  cum  pofscrsionc  doniiniufibi 
comparauerit ,  fcd  &  cum  verum  illud  fit ,  &  iii  confcfso  apud  omncs ,  non 
pofscclaufulam  conftituti  faccre,quin  hypothcca,&  confequcntcr  hypothc- 
caria  quoque  tollatur,compIera  pcr  tcrtium  bonx  fidci  pofscfsorem  prxfcri- 
ptionc,quaero  qua  dc  caufa  vcl  quo  lurc  pofsit  crcditor  pofscfsioncm  aut  rc- 
(iacreaucpeccrceiusrciqusfuicquideiualiquandoeiobJigata  >  fcd  qux 
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tamcn  obiigitacfie  dcfiit?  Ncc  enim  ilia  vnquain  fuicmensautdebitoris 
conllituentisfecreJitorjsnominc  poflldere  i  aut  creditorisconfVicutum  a- 
gnoiceocis  >  vt  crcdicor  rcm  iilam  pofnjeret  ni/i  tanquam  Hbi  obligatani  & 
lure  pignoracitij  aut  hyporiiccaiij  crcditoris:  Quxna  igitur  ci  fupciciTe  po« 
l-^*l,aut  dtbci  policr/io  tius  rci  qn^  an.plius  no  (ic  pignori,&poft  cxtm6.ijin 
ius  oninc  p}gaori>?aut  qu^nam  adio  ad  pofleilioncm  illan)  qu^  pcncs alium 
flc>condicendaiii,&auocandam?Diliicilius  enim  eli  vt  non  pofiidcnti  dctur 
pcriecuiicquam  vt  poflidcnti  retentio  l.x.D.de pti>n0r,  Unrts  zi  D  fid  SC.l  re- 
beu,  Qubd  li  pcnas  cxtindto  iam  pignons  lurcnihilomiimsrei  antc^  pigno- 
raccpoircriionem  adcredicorem  rcdiifle  nuepocciUtecond  <5tioniscx  lcgc 
lultmianijVt  voiunt  intcrpretcsjnuc  quo  alio  modo etiam  Hne  vjcio, An  non 
peiablurilum  iit  retentionem  d^ri  cicdiioci  qui  licet  creditor  manfcrit,  hy- 
pothecarius  tan^cn ,  &  pignoratitius  eile  dcHit,  ac  ex  tali  fadus  eft  chitogra- 
phariuji.Nam  quod  dici  iolet,  Etiam  ob  chirographanam  ptcunicm  pignus 
xetiiieri  poHc,  ad  hunc  cafum  adaptari  non  poteftt  in  quo  pignus  nullum  eH» 
vtdiximus  y  quta  fublatum  tuitpotetlafprarrcriptionisi  ron  minusquam 
rolucjonis.  Certum  autem  ell  fublato  pignoris  vmculolicutj  pcrfecutio 
iiuila  dan  potcft  eiusteiquje  antc  fiicrat  obligata  ,  itanec  retentioncm  re- 
linqui  1.  drLfor  ^o.  $.  -plii  n.  D.  de pigntr.u^i,  Alioqui  quid  faccrc  poffit 
mifec  cmptor  cut  polFcfrio  condicjtur  >  &  auocatur  pcr  credirorcm  vccam 
poildUoncm  vel  retincat  fi  nondum  amifcrit  ,  vel  rcpctat  8c  recuperct  ii  a- 
inifer.i  quoquomodo?  An  crcditori  debitam  pccuniam  oficrre  dcocbit  ,  vt 
ficri  neccllc  tft  lucndi  pignoris  gratia  ?  Atqui  non  poteil  tradari  de  Ii!cndo 
pignoie quod  ampijus  iiullum  clt, Nrc  rurfus  patiuniur  intci prctcs  vt  crcdi- 
toragcns  con  JiCtionc » xd.L\lnw.O^.(ie  ac^t<tr»poj].j^cx  ius  ol^ercrdj  lun.mo- 
iie.itur ,  vt  dixiuuis  m  fupcrioribus.  Ac  quamquam  vercm  eft  alio  iurc  nos 
vti »  qucmaumodum  ibidem  monuimus>vtp€rindc  iusofterendi  locum  ha- 
b<^at  contta  cred;toccm  agentcm  condidlione  exd.  /.  v//i/M.acfi  hyp^thcca- 
riam  exercerct ,  id  tamen  non  alia  de  caufa  obtinet,  qu^m  qu6«.  fuleant  crc- 
dtiorcs  hypothecarij ,  tum  quoqne  cum  jd  genusacftionis  cliguntaddcre 
claululaiii  t*d  hjbendnwt  tenendtim,^  pi.  (Ji  endum  lure  pitr.»r/s  qi  ou',cji<e  toti/a  de~ 
biti  nomtt.ejuent  a  editiri  fxttsfA6iun>yQm\.\s  ( lauful^  adicdl  o  i>on  laniiim  ad- 
mittJiffcd  etiam  inuitacpoircllbremadoifctcncii  m  ,  vtfi<trn>oucat  ad^io- 
nem:  At  non  poteft  in  piopofita  fpecie  locum  habere  tlla  ciaufi!la,cum  non 
pofljt  credj cor  ad  rem  rctinendam  ius  pignoris  obtcndcre  ,  adcoquc  ncc  pi- 
gnoris  nomen  nifi  perinepte  vfurparc  fi  pignus  nuilum  fit,  &  per  iongi  tem* 
poris  prarlciiptioncm  cxtinctum.  Neque  vevopragmat  ci  ipfi  ncgabunt  VC 
arbitror  incptum  forc  libellum  creditoris  fi  poft  elapfa  loiigoc  poflcffio- 
nistempora  condicat  pofleffioiicm  ex  beneficio  l.ylititi,  Ccd.de  ad^utr.f([j.id 
rctincndam  eam  iure  pignoris  &  hypothecac  ,  faltcmquc  hoccafuadmit- 
tcndumcft  quodfubtiliorespragmatici  volunt  ,  eum  qui  agiccondid^ione 
ex  dM.  /.  yliiin.  folius  pofleilionis  mentionem  ,  non  etian;  pignoiis  vl- 
lam  facere  in  Iibclio  dcbere  ,  Non  ob  id  tanium  ne  fibi  noccat  credi- 
tor  ,  jifdetuquc  exceptionibus  &  incommodis  adlionem  fuan'  fi.biiciatr 
qu.bus  hypothccaria  (ubiicerctur  ,  quod  aliis  cafibus  cuenit  ,  fcd  qtiia 
malc  agic  crcditor  nulloque  iure  fi  agat  ,  tairc^uam  hypothccarius  eo 
temporc  quo  fit  tantijm  chirogiapharius.  Cum  igitur  r.ullvm  iu$ 
pigQoris  fupetfit  crcditori  in  ea  cede  cuiuspofrcfifioxienunccontendituri 
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Quarc  cogamuspolTcflorcm  qui  ncc  clcbitor,ncc  cieujcoris  hcrcs,fcd  tcrtius 
eftoffcrrcdebitumalicnum  vtpoflcflionem  fuam  vcJretincat,  vci  rcpofcat? 
Quidcnim  communchabctcaufadcbitons,cucaufatcriij  iufti  pofscrsoris 
vcquod  illc  dcbct,cogatur  hic  offcrrcnifi  cumcxcontradu  debitoris&  pct 
conuencioncm  pignorisacquifitum  e(l  iuscrcditori  in  re  obl>gata,quae  po(l-; 
modum  cranfire  ad  alium  non  potucric  nifi  cum  fua  caufa.  Fac  itaquc  nul- 
lum eCfe pignus:  conrcqucns  ilacim  ficc  vc  ccrtius  &  fmgularis  fuccefsor  ni- 
hilcredicori  offerrc  dcbcat»fiucagendo,fiuccxcipiendo  l.vlt.f.ylt,D.tit  (•/r. 
fw^/.viquc  non  polTit  creditor  ctiam  agentem  cmptorcm  &  quod  cm»c  vin- 
dicantcm  rcpcllere  prancxcu  dcbiti  non  fohjti,  cum  ncquc  quiccjtiam  iile 
dcbcjcncqucpofsit  credicor  diccrc  rcm  fibi  obligatam  efsc,  licci  fucric  ali- 
quando.Quidcnim  rctercprxfcrcim  quodad  tertium  pofscfsorcm  attinet, 
an  res  nuir.quaai  obligaca  fueuc ,  an  fucrit  quidem  ancea ,  fcd  hodie 
non  fic?  ^ 


ERROR  SEPTIMVS. 

Hon lepArdndm  ^r&mie  rei pi^^nortiU  4  iure  ^i^m§  fof  prK* 
jirif(4tn  hyfothecitriam. 

KJF^-  Inc  vero  apparecquam  facil^edam  ntaliam  pragmaticorum 
IfflSj  ii  noftrorum  rationem  dilucrccx  copctiura  qu6d  adio  ilia & 
*  condidtio  exL^lt.Cuif  s<^tr.pofiSM  in  pcrfoxKim,(icut  &  con- 
S  diAio  aliaquacljbet/.^f//'<w/w//7/?./r<r5«n.  Adioncs  autc 
SL  omnes  perfonales ,  (inc  pcrpctuaE  •  &  ad  annos  vfque  triginra 
' ^TcntJ.L$.cJe pr4eliT^o,-»eJ  ^o.dnnor.  Proccdcrct  cnim  ratiocinatio,  fi  no/i 
niii  de%d):ionistcmporc,ac  durattone  qufrercmus.Atqui  dc  caufa  &  de  fui>- 
iecbopriiks  itiquirendum  cft ,  faccndumquc  adioncni  hanc  non  cfse  nifi  de 
pofsefsioncpofscfsionis  vcrb  non  aliam  caufam  fuifsc,qua'P  pignoris  in  e«r 
re  conftituti:inferamus  ieitur  poft  cxtjn<5him  pigiius  pcr  Ipgi  tcmporis  pr^ 
lcripcioBem  (icuci  pofsoMi6niscranftat2caufafiiiiraeft,ttancque  pof&cfsio- 
jtis  hutus  rationcm  vllam  haberi  poCse,nifi  ba^cnus  vt  ca  credicor  ipfc  rcd- 
4ere xeneUur^Juiebir^r  ^.^.ylt.*D.dtfiiTw.  Aci.  nec  proinde a^ionem 
Jam  fupercfscquac  fcilicct  fi  qua  efsct.non  nifi  de  pofsefsione  cfsc  po/scr, 
quidcm  dcpofrcfsione  pignorisquod  iam  diximus,  &  oftcndimus  nulluai 
]Hipcre(Tc.lQ  fun^maomncs  a^ionespcrfonalcstrigc/in)o  anno  condudunr. 
tur  nc  vltri  pofsinc  viucrcat  non  ectam  vt  in  lantum  vfquc  teropuscxtendi 
eas  fitneccfle^cilmintcrc^pciimi  pofsint  Icgitimis  modis,puta  folutione»- 
aecepiiIationc,&  aliis  dc  qu-bu»  w  l.pen.D.deJolt^t.dr  fnfitr.  tit,  tfuib.  mui.iolUh. 
«^g.intcr qnos  modos  hodie  cft  ctiam  lUe  ^  vel  perfona  dcfikiat  qux  adio^ 
ncm  auc  inftituerc  aut  fufcipere  pofsir ,  vcl  res  qnar  in  adioncm  veoire  de» 
bcc.In  propofito  autcm  dchcic  |>o{scf$io  pignoris  dcficieme  p>gnore,nec  i-- 
girur  magis  fupereGc  poteft  cx>ndi£[iecxluftiniani  lcgc  ad  auocaudam  pof- 
Kfsioneni  cciamfi  tcmpora  largiantur ,  quamSaluianum  inrcrdi(ftum  po/l- 
itiblatam  tempore  hypothecai lam-.quia  tam  condidio illa  ex  luftiniani  iege 
^uam  Saluianum  iotcrjidtum  fupponit  in  necefifarium  anceccdcs,non  qmce" 
ii/pothccariamjfcd  uiiKii  hypothccaia  pcrfonaaeditcmqui  pofscfsions 
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rci  obligata:  condicit  >  quafi  crcditor  hypothccanus.  Nctjuc  quod  pcr  Saluia- 
num  interdidum  «je  poncnHonc  tantum  quzratur  >  faceve  potcA ,  vt  fublato 
pigpore  de  Sjluiano  tradariqucat ,  quod  non  de  prfrcflionequalibet  ,  lcd 
unt*\m  dc  adipifccnda  poflVflione  rcrum  pro  mcrcedibusfundi  obligata- 
fum  proponitur  ^.tnterdtdumquoqhel  (i.  Je  tnterdtci.  Pofiularct  hic  locu*  ,  vl 
qux  contra  intcrprctum  omnium  &  pragmaticorum  fcntcntias  dc  Saluiano 
interdiifto di<5turi  fumus,nuc propderemus.Sed  dignior tra<flatus  eA«qui  dec 
initium  Dccadi  fequenti.  Subi.cicmus  aliam  quxltioncm /upcrioiibus  Bni* 
tima(ii,vt  huic  primuin  Dccadi  fincm  imponamus. 


ERROR  OCTA  V  V  S.  ,  • 

De  ^acio  executiuo  iun^o  cutn  i  UufiU  ctnjiiuiti, 

AcT  VM  executjuuni  iiiterprctesnoAri  vocant>perqnodcon-' 
nenitiVtliccatcreditori  habenci  obligacasresdebftonspropria 
atthoritatcingrcdi  carum  poffcrfionem.Cujus  padi  vtilkas  in 
eo  eft  >  vt  crcditor  qui  conuemionis  legem  exercens  pofledio- 
iiem  pjgnorum  propria  authoritate  ingrcffus  c(V,  non  pD/Iic  di- 
ci  vim  fcciile,quomodo  dicerciur,li  pa<^lum  nullum  intcrceffiflet  l,^enuIi,C, 
de  ftgnor^^ti.t.creJtttres C9.de  ffiptortb.  vbi  tanien  additurconfultius  &  me- 
tiiks  fadhirum  creditoiem  fi  iii  eam  rem  iudicis  authoritattm  imcrponat: 
quod  &  fcnptum  cft  <o  l.pfupiiltrum  "J.^.i.ffJe reh.etr.mnfubtitteLl.fi fiipi  l.  ttts 
%i.:n  fin  ff.  de  fdt^.  Ne  fcilicct  maioris  Cumulcus  occalio  detur,inquit  l*fton  ejt 
firt^uliSJ^G.JerrgJtfr.  vtintelhgamus  niaiorem  effc  poteftatem  iulHonis  prar- 
/idiahsjVt  loc^uitUT d.l.pen.C»ife p(gtterMf,4^.c^Qzni  priuatatconucntionis ,  Li- 
c^t  Imperatorcsi«</././'f»w//.altcrutra  contenti,hoc  eft  vel  conucntionc>  vcl 
praelldial  1  iuflioncparem  vtriufquc  vim  &"  potcftatem  conftitucrc  vidcantiir. 
Jdeoqtienimirum  huiufmodi  pa^uni  executiuumappellatur»qma  einspote* 
ftate  tit  vt  contra  folitam  iuris fbrmam  ab execucione  incipi  pofttt^c^  alio- 
qui  fcmpcr  incipicndum.  fit  ab  adione  /.  i.  Co.  de  exet.ret  iudiv.Uxiat  \^.ff.q»ed 
vtet.CMuf.  nec  quicquam  authontate  propria  cxcqucndun3,ne  quidem  aducr- 
fus  condemnatum ,  Ar  in  executioneiudicati  LmtUsG.  $ .qui  intlteiiti  *D.  dere 
tudtc.  Scd  quod  dchuius  pa<5li  poteftatc  dietmus,  ita  eftaccipiendum,  fi  con- 
tradebitorcin  ipfum  qui  eam  authoricatem  creditori  dedit,poteftaspadi  ex- 
ercearur,nam  fi  res  qu^  fuerat  creditori  cum  pa^o  huiufmodi  obligata  poft' 
cnodum  per  dcbitorem  alienat?!  fit,  non  eft  permittenduui  creditori  vt  fub-. 
Hide  conuentionis  legcm  exerccat  propriique  authoritate  fundi  obligati 
poiTefrtonem  ingrediaturialioqui  vim  fcciffc  diccnduscrit,non  minOs quam 
il  paftum  deca  re  nullum  interuenillct ,  quia  lictt  dcbitor,nequc  vendendo» 
neque  donando ,  ncquclegando,vr]  fideicommiflTum  rciinquendo  deterio* 
Tcro  creditoris-fui  condicionem  fBCcrc  pofiit  Uebtttretn  i^.C^e  /'<^nor.padtim 
cainen  cum  debitore  conucntum  conftat  non  alij  quim  dcbiton  nocerc  poA 
re>£x  gcnerali  rcgula r.u«  habet  ,  fcmper  &  antc omnia  cflc  animaducrterh- 
dum,  ne  conuenf  >  fafkacum  vna  pcrfona  noceac  alteri  Lfirnftszj.  ^'.{hiQd 
lurpetn  O.de  p^cl.  Nec  enim  pcrfonalis  obligatio,  quar  ex  contf  adfu  nafci- 
tur,feqoi  pnteftftmdipo(re0bTem/.W//Vr.  f.\/D.(fttmir.emPt.  Li  i.fti  eres O. 
^iC^TrebtU*  ClauAiiaexonAituti  t)ia.ratio,uuii6ri^QCLpoceftas  eflc  credhux; 
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Niin  fi  dcbiror  cum  rciii  fuam  darec  pignori  «  conllicucrit  cam  fe  credicoris 
nomine pofiidcrefatqiie  ica  credicorcm  Fcceric  puirefforcmjCum  eam  poircf- 
iioncm  (iue  venditionis^iiuealjo  quouis  ciculo  in  al.um  tranilulcrit,non  du- 
bicanc  incerpreces  &  prjgmatici  nollri,  quin  lushabear  credicor  pofscnionis 
auocandz  atcrtio  quoqucporscfsore  fi  moio  jmplorec  bencficium/.i7/i/»i.r« 
udqnir,  poff.dc  quo  tam  tnulca  iam  fcriprimus  in  prxccdencjbus «  iiue  r«ci> 
nendx  pofseriionis  remedium  illud  cfse  dicas>cum  pragma'icisnullr.s>  (iue 
zecupcrandz  cum  Frequcntioic  inccrpretum  nofli orum  (chola.  Secundmn 
quani  fcncenciam  euenic  vtciaufulacondituci  in  contradbuintcr  aliosinico 
appolicai noccac  alijsidc quibus  ncque  di6lum)  ncquc  cogitatum  (ucrat  quic« 
quamjha^bcnusfciliccc  ne  cx  intcrucrnoncpcr  dcbirorcni  tadta creditor  pof- 
fcfkonis  fuat  ladburam  fentjatinon  etiam  vc  cancundcm  proHc  crcditori  clau- 
fulaconfticuct  aducrfuscercium  pofsefsorem  ,  quantuni  prodefscc  aduerfus 
condicuenccm  iprmii.Nam  aducrfusconllitucntcm  prodcfsctivcpropriaau- 
thoricatc  pofscccrcdicorcorporalem  pignoris  porscdioncm  inipujieaccicra 
viiu  adprehaidereidum  ne  qua  debitoris  confticuencis  auc  altenus  contradi- 
(^io  inccruenirec  ,  cilm  non  poflic  videri  vim  facere  is  qui  iurc  fuo  vticur» 
fuamquc  liberc continuac  pofsef(loncmr/./rf<J/////i  155.^  iderei.iur.  Ac  conira 
tertium  non  poisec  prodcCsead  pofscriioncm  propnaauthoritaccoccupan- 
dam )  ci\m  ci  nccersarium  lit|  vtdiximuS}  implorarc  in  cam  rcm  bcncHcium 
conftitucionis  luninianexiquod  vciquc  nifi  zGtiouc  propo(;Ca  implorari  non 
poccH.  Siuc  igicur  pa<ftum  execuciuum  folum  intcrueneriCiliuc  claufula  fola 
conilituci  >  plusiurishabctcrcdicor  conrra  dcbitorem  aut  pacifccntcm  auc 
conftituentcm.quim  contra  tcrtium  excrancum  pofsc(3orcrti.Qn:d  tamcn  H 
cam  caucionem  adhibueric  crcdicoti  quam  prouidi credicorcs omiiccrc  non 
folenci  vcclaufulam  vtramquc&  pacti  cxccuciui  &  fonl^ituti  limul  lunxt  rji? 
Volunt  mcerprcces  &pr3gmatici  noftn  hoc  cafu  cam  viin  clfc  conucniiunis 
vtpoditcrcditor  idcmquc  conltitutarius  iusfuum  cxequi ,  &:  pollcllloncm 
propria  auchoritacc  occuparc ctiam  contra  ccrtium  poflcirorem,qui  di  bnori 
quoquomodc  fucccircritilicct  titulo  lingulari,  lic  enim  barian d.l.<.reJuoret 
l»nu.i%,verf.fed potie  qnod  dcbitor  Co.drp.uttar  Bald./n  l.iX.ft  mancip.itj ^uer,Mlie~^ 
nut.  conr.ii.  Quafi  potcftas  padi  quod  alioquin  per  fccflet  pcrfonale  ncc  pa-S" 
cifccntis  pccfonim  cgredciccur,augcatur  pcr  adiedionem  claufulac  ccnftitu- 
ci  qu^  cilin  rei  polTcilioncm  quamlibcc  cransfcrac  in  crcdicorem.ipfam  quo- 
quc  rcm  afliccrc  quodammodo  vidccur :  lca  vc cura  crcditor  propi  ia  auiho- 
ricatc  ingrcditur  pDirctrioncm  ctiam  pcr  vim,reliftentcrcilicec  dcfado  poC- 
rclTorc  magis  defcndcrc  rcm  fuam  qu^m  alienam  occuparc  incelligacur>quo- 
modo  catiocmacur  Barc.  fupradtcio  loco  exl.Chmftmdttm  vbt  noi.  D.  vtide  v:  cr  de^ 
yisrmit.  licct  idemBarc.dcco  dubicaflepaullo  antc  vidcatur  ad  candcm/r-^ 
pem^.nu.ii.ver/k.ttemtjiidro  ,  vbi  tamcn  rationein  aliam  adferc  non  impro- 
babilcm  ad  hanc  ipfam  fcnccntiam  comprobandam  >  quodcum  per  claufu- 
lam  conftituti  crcditor  hCtus  fic  adco  vcrus&  reabs  poirelTor,  vc  lola  deccn- 
tiofupcrlit  pcnes  debitorem  1  eundcmqnc  confticuencem  ,  vix  ei  prodclle 
quicquam  pollic  fubiuiKfbum  p;i^um  cxecutiuum  aducrfus  dcbitorcin, 
ac  proindc  ne  fcuftra  adicdum  cxifti:i)ctur  ,  ncctflacia  vidctur  ca  inicr-. 
pretatto  ,  vc  conira  tercium  cxcicrc  vircs  fuas  pofljc  ,  qui  modocaufain 
habcar  ^  pacifccntc.   Mihi  tamcn  harc  craditio  fufpecla  fempcr  vifa  cft, 
Ncccantiim  in  cafupropolitarquxilionis  »  illimpliciterconcc^itumfucrit 
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patflum  executiuum  adtunda  claufula  conflituti ,  fed  etiam  (i poneres  inter 
dcbitorem  &  creduorcm  nominaiim  ac  fpecialiter  conuenilscjVtpadVum 
prodefsc  crcd;iori  quandocunque  pofsctcontra  rmgularem  quoqiie  fucccf- 
forem.  Ncquc  enim  hoc  ex  numero  corum  ci\  qua:  a  contrahentium  volun* 
tate  pcndeanc  9  vtpofsmtcontrahcntcsaliis  acqueacfibiipfis  legem  dicerci 
fed  cx  fola  mris  ratione  arflimandum  cfl  an  poUit  crcdicor  propria  authori- 
tace  rccrperare  pofseilionem  inuito  &  concradiccnte  tcrtio  poisefsore ,  qui 
eam  poGcfsionem  bona  fide  iufloquecitulo  fibiacquinuerit :  Semperenjm 
facic  pro  pofscfsorc  vulgaca  illa  iuris  rcgala  id  a  nobis  allata ,  quod  Pa^a  in- 
ter  alios  conuenta  licuc  prodcfsc  aliis  non  pofsunt,ita  neque  dcbcac  nocere, 
J.$.p.tCl4  f  «<«  tnr^tm l.fi vnus  27.D.  de pM.  vt  nec  aliud  quicquam  quod  inter 
alios  vcl  aflum  lit  vcl  iudicacum  /.i.cr  tot.iit.Cini.^libs  Aii.vdtu(ln\it .  al$fs  non 
noier.  Al.oqui    fufficiac  voluncas  &  confcnAis  pacifceniium ,  arquc  diccn- 
dum  erit,ad  autfcrcniiam  tcriio  pofsefsori  tfxccpcionem  non  fadar  difcufsio- 
nis,pofsefufficcre,qu6d  intcr  dcbitorcm  &  crcd/torrm  conucncrit ,  vt  non 
cogatur  credicor  excufsionem  faccre>nec  fi  rcsobligacaperLcniacin  manus 
tertij  cuiunibct  pofsefsoris ,  Qua  claufub  &  prarcaucionc  olim  creditores  & 
notarijfrequentiffimc  vtcbantur»  priufq^uam  alius  ille  crrorqucm  in  piarcc- 
dencibus  rcfucauimus,  dc  connicuti  claulula  inualuiiset ,  Poilca  tamcn  com- 
pcrtum  cft,multorumquc  iudicacorum  auchoritatc  ftabilitum  minorem  cfjc 
vim  &  potcrtatem  huiusclaufula:  ,  quam  vi  cffc<5lum  illum  haberc  poffit 
fummouendar  cxcurfionis  ,  quia  cum  exccpcionis  illius  bencficium  tertius 
poflclTor  habcat  ^  conftitutione  luftiniani  Kouell.  4.  Defidett  ji.  non  autcm 
\  dcbitorcqui  rcm  vendidic  aut  alio  quouis  titulo  al:cnauic  ,  iniquum  fanc 
cffct  ,  prorfufqueaiuris  rationc  alieiuimcx  folo  debiiorisfa<flo  &  volun- 
tate  adimi  poneilbri  cxceptionem  quam  ipfi  debitor  non  dcderit,  fed  fola 
authorita$iuris4r^./.  ^.D.dc  tnterd.  er  rr/r^.  /.  yltim.  D.  de  paB.  Proinde  ex 
e.ufdcm  iuris  ratione  &  authoritatc  non  ex  dcbiCoris  aut  crcdicoris  vo- 
luntateratiopcrendae{l,qux  impcdiat  ne  pofTictcrtius  poifciTor iuuarc  fe 
bencficio  non  f^Aa?  excufiionis  ,  Qualishodie  illa  cife  creditur  quam  no« 
Ari  fumunc  cx  claufula  conflituti  iun(fia  cuih  imploraco  bcneficio/.  W//mJ 
C.de  ,uqutr,pcfs.  Simiiitcr  icaquediccHdum  cA,eciamfi  valeatpadum ,  quo 
inier  dcbitorcm  &  creditorcm  conucnerit  ,  vt  pofiic  crediior  authori- 
tatc  propria  ingredi  poifenioncm  rei  obligaii  ,  non  tamcnalij  nocere  id 
poilcqu^iH  debitori  ,  qui  ncc  de  alio  qu^m  defe  obligando  cogicafrevi- 
deripotelUutn  ita  pcpigit  ,  Finge  cnim  conucniiTc  cxprcnim  vc  liccrct 
crcdicori  propria  aiuhoritate  ingtedi  podcnioncm  pignori  m  1  ctiam  quac 
in  tcrtium  poiretTorcm  alienaca  rcpcrircntur  :  An  non  ineptum  cfld  pa- 
ftum,&  aperrc  viciofum,quo  contrahcntcsalijquam  libi  ipiis  lcgem  di- 
ccre  volucrunt?  Atquin  rei  fuar  legem  dicerc  pocuic  debiror  quam  voluitf 
iiiquies.  Non  nego.  Sed  non  tam  rci  fuar  quam  alicna:  legcm  dicit  isqui 
conucntionis  potcilatcm  contcrt  in  id  lempus  quo  res  h.tura  fit  aliena 
/.  Stii  hus  ^9.  D.  de  nidnwf.  tejl.im.  l.fiego  9.  $.fi  res,  D.  de  lur.  dot.  l.  conficiun- 
turS.  f.fioonfacium  D.deinr.cod;ctll.  Nec  rutfus  obligatio  fiuc  naturaJis 
tantilm  jlla  fit,  fiue  ciuili^qux  ex  pado  nafcitur  ,  rciTiipfam  afficercpo- 
tcft  ll  aliud  nihil  intcrueniat  per  quod  ius  rcale  id  eft  in  ipfa  reconfti^ 
tui  poffit  ,  fcJ  tantum  prodci^  ad  inducendam  a^lioncm  ,  aut  cxcc- 
''ptionem   pcrfonalcm  <juam  ccrtiim  cft  non  tranfuc  i"  fucccfrorcm 
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fingularecn  dJ.  vli/DJt  cantr.empi.dJ.l,  ^.fi  heret  aJ  SC»  TreielU  l.  ea  Ugr  j. 
Je cmdici.obt^ul.l.fidibifr  •j.^.x.vhimtAt.D.de  d^ftrM.pi^ner.  Et  quannui  ola- 
ccat  noftns  poll  Eivt.ad d.I.oeditores num.iS.  yerf.pr^tri  t^ltcet ,  Padlumhoc 
dc  ingrcdicndilicentjain  pignDreadic»5tum  tjuod  reale  non  clTc  faccncur» 
ctTetamen  cxccutiuum  iurisrcal;5,  nihiloinagis  bona  eft  confccuiio  quam 
ex  co  infcrt  Bivt.nnm.  i^.  aJ fii.  vt  jdcirco  iranfircdebcat  in  linguhrcm  fuc- 
cc(rarem>quia  fcmpcr  vcram  cft  padum  cfTe  pcrfonalc>  nec  promdc  execu- 
jiuum  iuris  illius  icalis  niii  concra  pacircentem. 


ERRORNONVS. 

De  fteSiMe  f^Bt  ferftaalit  iw  reiprtprue  yenditiotte  mdhdfiih  ^ 
ettMm  CMtrd  tertiuw  fQjje(Joretiu 

E  c  fimtlecftquod  fcriptum  lc«imusfn/.T«««/9.Z).<«Vf<r/v. 
exfort,  pa<£lum  in  vcnditione  lcrui  appofitum  vt  fi  Romr 
moratus  cfTet  manum  iniiccre  licerct ,  ita  feruum  vcnditum 
afticerc  vt  poftit  aufecriaquoiibetponellbre  &  rucceftbre 
ctiiiii  fin(;uiari.Jd  cnim  6t  noti  quiaciufmodi  padtum  fit  aut 
reaie ,  aut  executiuum  iuris  rcalis.  Eft  ndmque  pcrfonalc  & 
exffcutiuumiurispcrfonalisjid  cft  conuentionisin  comra<5Ui  ajppofitx  ,  fcd 
quialcgcmillam  vcnditionidixerat  venditor  m  traditionefeiliKC  ,  quatp 
non  aiitcrvcnditurusfuerjt,  ncctiadjtocui  l.intrMliiiortihuj  /^^,  D.  def>0tc}.l, 
ylt.C.dep.ifl.irit.empt.  cf  >rWi/.Nam  &  Iwc  ipfarationc  motus  Vlpianus/n/. 
yendtior  15.  in priadp.  2).  commun.  ^ritd.  cum  vcnditor  fundi  Geroniani  fundo 
Botroiano  qitem  rctin«.bat Icgcm  dcclilTct  nc contra  eum  pifcatio  tiiynnaria 
cxcrcerccurtKefpondit  clegantcr .  Qiiamuis  mari  quod  natura  ommbi.s  pa- 
tet  fcruitus  imponi  priuata  lcgc  non  poflit ,  quia  tamen  bona  lides  contra- 
^lus&  vendiiionis  Icgem  fcruari  cxpofcit,per(onas  poflidcntunn  autin  ius 
eorumfuccedentium  pcrftipulationisvcl  vcnditionis  Icgcmob  lgar;:&  ti- 
nienncmodiieritcxiola  vcnditioncautftipulationc  nalci  vllutn  iusrcalc, 
tutquod  fitcxecutiuum  iuris  rcalis  nifi  qubdconuentio  qu^hl  ct  qn.  iiluni- 
uis  pcrfonaiis  adpofita in  traditionercj  quar  aiicnatur, afticit  omnino rcm  i- 
pfam  qq3C  traditur,tanqiiam  qua?  nec  alitcr  tradua  fuiflc  intcllicatur,nrc  pro 
jnde  ad  tcrtium  peruenifte  qui  fcilicct  nunc  eam  non  iiaberct  u  pcr  priorem 
venditorf m  tradita  non  fuillct :  Aut  fi  baberct,  poflfct  vtique eo  nommc  di- 
refta  rei  vindicationc  conucniri,  quia  ncc  dominium  tranftulit  prior  domi- 
nusnifi  pcrtrad)tioncm,ncctradiditnifiealcge.  Simiic  cft,quod  quamuts 
iion  valcat  impolltio  feruitutis  quotics  nec  hominis ,  nec  prxtii j  feruitus  cft 
lauoties  \^.D.de  feruit.  Ei  tamcn  fundo  quem  quis  vcndatferuitutcm  impone- 
repotcftetiim  qux  non  fic  vtilis/.«/«ff</oi9.e«^/.quiavreleg3mfr  Labco 
fubiicitqiwr  lamhabere&rctincrcpoifumus  quacnobis  vrilia  non  fint  ,c- 
tiamfieaacquirercnonfofremusmec  priuanduseft  commoda?  fuar  padio- 
nis  vcndicor,  qui  remfuam  non alitcr  vcndicurus*auc  traditurus  fuir,  ncqrte 
vcr6  fic  loquicur  V!p./»<^./.ve«</i/#r,  vt  dicat  ex  huiufmodi  pa^is  iis  rcale  1- 
liquod  conftitui,autquod  fitcxccutiuum  i«ris  rcalis,fcd,quod  valdc  notan- 
^umcftyperfontspolTidcntiuinautineoniUiius  faccedcncitiin  ob!igari,vt 
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Jntclligamiis  no  nili  pcrfonalcm  circ  hinc  obligationc^quippc  quapcx  con- 
uentione  roliimniodo  njfcitur ,  fed  qnam  tamen  arquun^  cft  tranfirc  in  (jn- 
gularcm  fucccfrorciu  /imul  cum  rc  ip/a ,  non  tain  quod  rcm  afHciat ,  quam 
quia  rci  craditi jnem  ab  initio  art"ccit,cx  qua  pcndct  vniucrluni  iis  doniinij 
quod  in  ea  rc  polleflor  habct ,  ac  proptcr  quam  fit  nc  hodic  rcs  ab  co  ai.fcr- 
n  &  vindican  polTit.At  in  co  f  acto  dc  qno  nunciradtan^usjqu  d  cbfccro  ji- 
mile  cft.^Cdin  cnim  crcdjtorjqni  pignusaccipica  dcbicf>rc  cum  co  conucnir, 
•vcpollicquandocunque  propria  auilioritatc  ingrcdi  poflcflioi^cm  icii"i  oHi- 
g.icarum.non  dicit  legem  trad.tioni  rci  (i.Xjfcil  .icccptioni  potius  rci  alicna:, 
cuin  alicnam  rcm  ncccflc  hicirc  illnmqiiaripfi  obiigatur,cv  quamuisdicac 
inillics,non  alitcr  lc  pccuniam  hiam  fuinc  crcdiCiirun) ,  non  t.  men  potcfl:  ca 
ratio  .us  vilum  ci  ir.bucre  contra  tcrtium  pofTciloicn.  qui  rcil.ctt  ncm  in 
pccuma  fticcelibr  crt,rcd  m  dominio  rei  obligacar.cui  legcm  diccre  crcditor 
jicc  voluJC,ncc  potu;t.qui  eius  dominus  numquam  fuit.  Atqti  clic.:t  aliquis, 
nontantum  crcditor  hanc  icgcm  dixit,  fcJ  cCiam  dcbicor,  qui  &  domnius 
fuit  6:  rem  fuam  tiadid.t  cicd;tor!  qwcm  poninius  ab  co  facTcum  tffe  poflcf- 
forcm  pignorum  pcr  claufulam  c6Il;tuii.  Scd  facdis  rcfponrio  cft,ai!hibicam 
fu.flc  ^d;  bitorcconuciitioncm  iilam.at  non  nifi  fauore  crcJitorjs  cuius  <o- 
Jius  incctfuiC  eam  addi,  quam  omicci  potiiis  debitoris  interfuiHet.  Pono  in 
omnibus  hjsqnxftio.^ib.coftac  illud  pociirnnum  infpici  oporterecuiusgra- 
tia  iex  c6tra(flus  diCla  fit  poiiiis  qua  qu \s  dixcnt  ff.l.Ttnus  in  ftn.d.L  in  tr-iaiuo.. 
rnbiis  :^^.''ef'.iil.d.l.  v/.  .(".<tf  p,:ci.tnf..n  p  .(fr  ^edn.d.Kredilor  ^.icn  m'  .prad.d.l. 
etfnndtf  i*).D.di'fimi'.l.LriCii.'s  .^n.iiifi  h  di li.ui,  ./.io  r.A  Jt!o,quod  ncc  R.^rto- 
ius  ignorauic,  hocp..^tiin"iiHiodacur  Jicciiacicdirori  ingredicndi  poflcirio- 
iie  pignorum  propria  aiuhoriLacc  nuilius  eire  momenci  luilliiifque  vtiliratis 
intercreditorcm  iS;  Jcbitorcm,  cjuotics  adcft  ciaufulaconflituu.  Quiacum 
per  cam  ciauful im  oinnis  poircffio  &  naturalis  »5c  ciuiiis  atquiraiur  credito- 
rijfoia  corporali  maucntc  pcncsdcbitorcm,  nullo  indigctpatto  crcditor,  vt 
cain  corporalcm  ingrcdi  propria  auihoritatc pofljt,fiifHciciiic  (cilicct  in eam  ^ 
rem  vi&potcflaic  t.onftitLti,nifl  foricquis  dicat  pofrtconucntlonem  cCfe 
vtilem,vel  ad  hoc  ftltcm  vt  dubitacioni  nullus  locr.s  rclinqu.aur ,  .in  poflit 
credicor  propriaauthoi  icate  occiipjie  corporalcm  pofleirjonemiJc  quo  in- 
terprctcs  nonnulli dubicarunt.    Non  cnim  fi  ullra  vidcncur  addi  qux  gratia 
tollcnd.T:  dubicationis  adduntur,/.^/«  wutna  S^.^D.inandat.t.^.infiri*  D.  de  y>tdg. 
£jr  piipiil.fiJji.Sed\c\i\oT  ca  dubitatio  cfl  qu^m  vt  huiufmodi  conueniionem 
idcbadhibcn  llt  neceffc  ,  cumpcccam  nihiliuris  acquiriccttum  fiiconfti- 
tucario  crcditori:  Tradamus  autem  de  conuentione,per  quatn  lus  3h\]uod 
acquiriponendumeft.  ciimdehocipfo  quxramus,an  ius  ex  tali  conLCtione 
quaificum  cranfcac  in  lingularem  fucccflorcm.Nam  ncc  Bjrt.alitcr  vult  hoc 
ius  padi  exccutiui  tranfirc  contra  finguiaicm  fuccefforcm  quam  fi  iam  fic  in 
clle  productum.vt  ipfc  loquiiur .  Adcoque  requiric  hoc  quoque  cafu  pra;ce- 
dc  itemliquidationcm  dcbitiiaut  faltem  dcclarationcm  aliquain  iudicis ,  ac 
mult6  mehusquamBaldus  quifcribit  nullam \cc[v\v\iddl.i.quAji.\o.C.de  fcr- 
tiif.Cr  j^/M.Porro  ii  aducrfus  dcbitorem  ipfum  mutihs  ca  conuentio  cl\  crc- 
ditori,qiianL6  nugis  dcbct  elTc  inutilis  aJucrfus  cxiraneum  pofltfTorcni?  II- 
la  namquc  liartoh  argumentatio  an  nun  pUn^  prxpoitera  &  incpta  cft ,  vt 
paclum  hoc  quod  f-atctur  ille  cffe  contca  debitorem  inutile,tanf6  n.agis  dc- 
Dcat  coatra  tertiiim  poircflorcm  prodcflc  creditori  ?  An  non  iia  ficrct 
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vtplas  iuris  naucifcerctur  crctlitorcontratcitiu  tx  ^■'Cironadebitorrs^quini 
aduerfus  dcbitorein  ipfum  habuilTct?  Diccs  t-oicairc,  Imb  polTe  vrilcmcfic 
contra  debitorcmjG  forte  vclit  illc  jnterucricre  potlt  fTioncin  crcditoris  fai, 
inciperc  fuo  nominc  poflidcre  rcm  quam  prius  ^olUtuerar  crcditoris  no- 
ii]incpo(fiderc.  Vcrum  cum  pcr  ciurmodi  mtei  ucrlioMcm  poflcflGo  amitta- 
tur  >  ctiam  qux  non  fit  ab  alio  adhuc  occupata ,  idcoque  comparatum  fit  bc- 
neficiuiTi  l.vlt.Cc^e  .uyuir.pofj.id  cam  iecuperand3m,Ncmo  no  vidct  padum 
quo  licentia  creditori  data  eft  ingrcdicndi  poflcffioncm  propria  authoritatc* 
ad  eum  cafum  non  pertincrc  cjuo  polTcfno  (it  recuperanda,  (ed  ad  cum  dun- 
taxat  quo  Cit  adipifccnda  ci.l. crcdiiores.fi. l.fen.Cod.de pi«noraf.A6^t.  l.dotts Aciitnt 
ff.C.feluumutrim.  1. 1.  D.  quod iegdt,  Ingrcdi  namquc  pofTerfioncm  eius  eftqui 
iicc  poffideat,  ncc  adhuc  pollcdcrit ,  non  cius  qui  vcl  poffidcat ,  vcl  poffiderc 
iam  defient  ^cum  rccuperatio  pofTcrfionis  praEfiipponat  occtpationcm prai'- 
ccdenrcm.Nec  fane  ius  recupcrandi  poflcffionem  propna  authoritatcpotcft 
dici  ortum,ncc  in  a^tu  oricndi,ncc  rc,ncc  fpe  fahcm  fpe  ex  caufa  de prarfenti, 
vt  noflri  loquuntur,  amcquim  poffcffio  fit  amifTa.  Proindc  ncc  compctcrc 
potefl crcditori  cx  pado  ingredicndi ,  multo  minils  tranfirc  contra  hngula- 
rem  fucccflorcm,  Ex  not.pcr  Bart.m  d.l.creditores.  c  in  i-  7'«»  1{omx  ui.  Jh§ 
Jr4tres.qutJ1.6.  De  verb.  obltgJt.  Et  quemadmodum  dicimus  hoc  fcrmone  dum 
rtupt4  ertt  primas  nuptias  fignifican  non  fccundas  l.houes  89.  §.hoc  femtotie.  De 
yerj.ftgnifii.li3.  Sr  diccndum  cfl  huuifmodi  pado  id  adum  eflc,  vt  pofTcffionc 
occuparc  propriaauthoritatc  poffitcrcditor.quam  nonduni  occupuncrit,n6 
etiam  vt  fi  occupatam  amifcrit  itcrum  poffit  cam  ingredi  propria  authorin- 
te,  fiuc  quod  vixpoffitamittiiamquxfitapoireflio  quin aliqua  vel  ncgli- 
gcntia  vel  timiditas  intcrucniat  ^oRziXozisd-ft  dc  co  40.^.1./  c/  -m  poJsuU  re  6.$. 
4juittdnf4ndiftas.[\in6t.l.(eif.T).deanjiit> .poJs.Siuc  quod  maius  fit  penculumri- 
XXtSc  tumultus  in*recuperand.i  poircfTIone  iam  amifla  ,  qijdm  in  occupanda 
huncprimumea,qux  nondum  tucritacquificatprcptcr  quam  caufam  foJenc 

,  rcaic Jia  pofTcflionis  rccuperandx  tanto  fauorab.lioi a  cflc  ca:tcr:s,  quia  func 
magis  necefTaria.Nam  ncc  is  qui  per  vim  docvftus  cft,fpoliatorcm  violctum 

*  proprra  authoritate  cxpcllcrc  potcfl  nifi  incoiiiienii.no  etiam  cx  irrtcruallo, 
quauis  nulla  ctiarcfiflctia  proponatur  l.y^.eum  t^ifur  D.  ir:de  vtcrde  Vi  4r*- 

^^«f.QaoJ  crgo  iuriscxecutio  &c  auxilium  non  potefl  tribucrc  veroac  luffo 
p.o!Tcflbri,quomodo  tribucre  potcrit  executio  padi  iiucr  alios  coucti  ?  Nam 
fi  no  A.a  ratione  volut  noflri  maioic  clTc  potelbtc  pacfli  cxccutiui  coftituto 
.adiundi quam  quia  pcr  cpnflitutum  crcditor  ta  fii  fa(5lus  pofTclTor^quis  fcrat 
pcrmitti  crcditori  vtplus  libi  iurisadrogct  cx  paclo  inito  cu  dcbvtore  qu^m 
cx  c6fbituto?Deniquc  .ingeiur  poicftai  p.idi  cxcciuiui  pcr  conflitutu,  At  no 
fitnilitcrpotcflascoftitutipcr  paCtu,nifi  in  prxiudiciU  pacifcetis.  Potcft  cre- 
ditoraurhoritatcpropnaoccupircpofrcflionecorporalcfi  lanackus  fit  na- 
turalc  ^iTciuilc  per  claufula  c51titiiti,ncqiiein  ciicindi^et  auxilio  padi  exc 
cutiui,eciafi  debitor  refiftatidumoddtantilm  vcrbo  rcfUlat  no  etiafai^o,  vt 
Bart.&ralij  tradut  ad d.l.crediteresyMt  duinodo  jncotinenti  vtatur  iurcexeci>- 
tiuo  quod  ci  authoritate  \ef,\'t  conceditur  cx  dJ.CHin  fundJi  (fr  d.  /.^.f  .ettm  i^i^ 
iur  D.m.ie  vii^rde  v*  irw^'.Ni&  qiii  ciuiictaLum  h.ibet  ptita  quarfitu  pcr  prc^ 
cariu,aut,q:iod  cffcdlu  id6cft,pci  conftirutione  prccan),potc(i  efi  qui  natu- 
Ttlc  clanJeftina  fola  hahct  ctia  vcrbo  rcfiftcntem  propi  ia  authoruatc  expcK 
lcr^}  vt  iidc  noftsi  notac    dd.cla  p"fi  dere  64 •^mj  ddjiTtdia.ti»D,de  4cqutr.foQ\  . 


t . 


Google 


;     DEC  AD.  L  VII.  ERROR  X.    ^  i^j 

vbi  Rom.&:Ra^)h.Glof.i«  $.retiueiLt.liiJi  dc  u.terd.zj  tn  l,\X.vnJe  ifi.cr  irt 
interdtciuishx  lat^ tiart.7).v/»/"yS</.Scd  li  inucniat  crcditor  cicbiiorc  fado  re- 
fiftentijtion  potcrt  cx  folo  conllitutocorporalc  occuparc  pioprja  authorita- 
tc:alioqui  viui  facerc  djccrcturjquiacoftitutumpuigat  quidc  vieiu  dandc- 
ftinitatJS,red  non  apcrt^  violcntiaercllaquc  in  cani  rcm  ncceHariu  ei  auxiliu 
pa<5ti  executiui»quo  iiitcrucnictc  ponbc  vciq;  dcbitord  ctia  de  fafto  rcfiftctc 
^xpcllcrc  &  pollcnionc  authoritate  propria  occupare  quia  tunc  non  ta  vim 
faccre  &  iniuriaconunifcj  quam  iusruucxequidiccreturictfimult^ciuilius 
&  jndiilsfaccret  fipcr  iudicc  cxcqucretur,</./.crf<^//erf/,  nifiquod  clc^afc- 
mcl  iudjcij  viano  poHct  impuncpofteaadconucntionis  executioncredire, 
no  quafi  amilla  p  mctu  poflcflione,  vt  Baldus  putabat,mcrit5  a  cjtcris  in  co 
reprchcrus*<</ d.^.qut.tdntidtnttf  (ncc  enim  timiditati  lcd  modeftiar  potiiis  3c 
ciuilicati  adfcribcndu  cft  fiquisp  iudic6maiitquim  per  fcipsu  iurefuo  vci 
dJ.creditorcj yfcd  quonia  eligcndo  iudicealiam  fibi  viam  pra:clufit,fatiTq",  cft 
patcrc  iUi  ea  qua  clcgericne  alioqui  no  tam  aducifarium  quam  iudiccm  c6- 
tcmnerc  videatur  cuius  fprctum  impunitum  maxierc  numquam  oportet. 
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De  potcflute pacli  executitiiyjtiie  ccntra  ifffntn  debtterem  ag.ititrjjine  con- 

tra  terlii4mp  J?e^i  tm. 
T  (\  crcdltori  res  fit,non  cu  dcbitorcfcd  cu  alio  ccrtio  poflcflorc,etia 
qui  a  debitoie  ius habeat,pc)ttft  qnidcm  luam  pofrcfTionemjqua  pcr 
claufulam  conftituci  nad:us  cll  tucri  &  coiporalc  occupare  piopria 
authoritatc  quandiu  fuam  non  ami/it,  cciam  ignorante  pollcflorc  cicra  viciu 
cladcftinitatis,quia  /ola  po/lcfljonis  occupatio  ignorantc  jpfo  per  uhu  fa(Sa 
non  priuat  eum  fua pofleflione  quouk];  vcl  rcucrfus  no  admittaiur ,  vcl  a  die 
cjuo  fciuit  occupatam  neglexcrit  cam  mgccdi  &:  retinerc,fi  vcra  noflii  notat 
ad  d.l.yli.C.de  uctjiur.poJi.Si  adl.Jide  eo  ^o.^.ftforte  'D.eo.  A\c\.in  Lferezre  44. 
$  .fjnibui  in  verb.ttt^rcjpu  eod.ex  i.claprjsidt  re  qui  adnttndtnas  G"  l.Jiidqttod  $, 
fin.l./icclonuseed.fit.  Scd  hocitademiim  (i  tcrtius  illc  poireflbr,neque  VCTbo, 
neque  fjtlo  rcdftat.fi  qua  enim  fiue  rcalis,  fiue  ctia  verbalis  tantum  rcfiAc- 
tia  interueniat  nihil  potcfl:  creditor  faccrc  citra  vim,etianifi  non  tantum  pcr 
claufula conftituti,fed  etia  per  pa(Sum  cxecmiuun^  cum  dcbitore  conuentu 
(ibi  profpcxciit  ,quoniacius  pafti  potcftasnulla  cflcpotcft  contratcrtium 
.^ofleflxjrcm  qui  pafius  non  fuit;quiq-,non  ta  a dcbitorc  qiiim  cx  fado  fuo  & 
^  lcgc  habct  ius  tuenda:  fux  poflcfTionisprxfcrtim  quam  nadlus  fit  iufto  ti- 
tulo &  bona  fidc.Eftquc  hoc  cafu  neccflaria  crcditori  cuius  poflcflio  fuic  in- 
tcrucrfa  imploratio  conftitutionis  luftiniani  in  d.  i  ylt.  ad  auocanda  poflef- 
lionem  qua  ccrtc  negari  non  potcft  fuifl^e  amillam,cx  quo  fuit  a  conftituc- 
tc  interucrfa,&  ab  alio  occupaia,im6  prius etiaquani  fucrit occupata  d./.Ji de 
eo.$ .\.tn fj.icr  d.l.pere^re  44.  jS.v//.Proptcr  quod  necclfaria  fuit  cacoftiiutio  lu 
ftiniani  fi  tame  poteft  illa  ad  huc  quoq-,  casu  porrigi  quod  nos  ta  f^pe  in  pr^- 
cedctjb.ncgauimus.Nihilne  igitur  pa^lcxecutii  u  prodcrit  credjtori  cdtra 
tcrtiu  poflclibre  ctiafi  iiicHi  fit  cu  clau^|6ftituii?NihiI  pcnitus.jMult6  mi- 
nus  vcro,(i  poircflio,qu<jpcr  coftitutuHfuifita  fuerat,  quoquomodo  amifla 
proponatur.Nam  quod  ius  habct creditor  conftitutarius  hoc cafu,  vt  poflit 
cam  auchori! atc  propria  rccupcrarc,dummodo  id  faciat  in  contincnti ,  non 
cxintccualiojhoc  habct  d  lurc  non  a  pado,  Sc  habet  tanquam  alius  poflclfor 
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(HiilihcttfitcId/.^.^.fwntgii  r.D.  devi  fjt  VM»»»4/.quiafcilicct  fadtuseft  pof- 
feflbrpcr  conrtiitttum.  Vt  ver6  exinccruallo  cam  rccuperct  authoritate 
propriacxpellendoinuaforem>non  magisaiurequim  a  pafto  habeC)  quia 
nccdcbitor  ipfefl  pofleffor  mannflet  id  iuris  UabeccLx&ntra  rpoliatorem. 
Ex  quo  fitjtato  manifeflius  njhil  iuris  poflc  ex  pado  exccutiuo  acquiri  con- 
tra  tercinm  poflcirorem,quin  hocipfo  cucniatquod  fuerit  pcrabfurdum,  vc 
plusiuriscrcditorpacifccndocum  debitoreacquirac  fjbi  exvoluntaic  dc- 
f)itoris,quim  habiturus  fucrat  debitor  ipfe ,  C\  cum  creditore  non  contraxif- 
fet.Qiiodiiamcnimaliudauxilium  habcrc  pcituilTcc  dcbiior  aducrfus  pof- 
/cflionjs  fuce  curbacorcm  &inuarorem  qucmhbcc  j  nifi  quod  habft  poflcllb- 
rc$  omnes  fluc  turbati,fiue  fpoliati?  At  contra  debitorem  ipfum  prodcft  ad- 
iedio  paCti  cxccutiui,fiuecumclaufulaconftituti  coniundum  fit ,  fiucfepa- 
ratim&:pcrfefumptum,hadenusfcilicct  vt  polHt  crcditor  debitorem  qui 
nontantum  vcrbo,  fcd  ctiam  fatto  rcfiftat  propna  authoritate  expeilerc, 
quod  cx  fola  potcftaie  claufulrc  conftituti  Faccrc  non  poflet ,  ac  non  ctiam  vt 
pcrvim  aut  alio  modo intcruerfim  adebitorc pollclfioncm  pofllt  cxinter- 
Mallo  propriaauthoricatercpcteie;  quoniampadbuilludad  poilcirionjsadi- 
pifcendx  tantiim  ,  non  ad  recupcrahdx  caufam  pertinet,  vtdiximusin 
prxccdcntibu$,&:  quemadmodum  padkum  cum  alio  faftum  alij  ncquepro- 
dein.',nequc  noccrc  poccft,ita  ncqiie  quod  dc  vna  rc  faclum  eft  ad  aliam  ex- 
tcnd\  dchct  (i.l.fi VTjfu  ly.f.pjfl^  ejiu  tm pem  i» ^n,  D.  de  p.icf.  Alja  autcmres 
«ftpolfcfno  adipifccnda, alia  vero  rccupcranda.  Sicutaliafunt  infcrdidVi 
adipifcend>K ,  alia  recuperandx  pofleiTionis,/.  i.D.  de  interdicLSed  ha:c  dc  pa- 
£to  cxecutiuo  nunc  dixillc  fufticjai:Reliqua  in  alium  iocum  referuemus. 
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\        Nam  ci\m  ca  fit  condicio  hypothccaria:  fcu  quafi  Scruiar.x  adionis,vt  quif^ 
t        quis  cam  proponit  antc  omnia  probarc  dcbcat  rcm  daiam  pignori  fuillc  in 
I        bonisdcbitoris,  vcl  eo  prarcisc  temporc  quo  dabatiir  rcs  pignori  fi  fpccialis 
i         conucntio  iaitl.dfiieomnia  2}.  D.  de^robut.  vel  aliquo  raltem  poft  conucntio- 
nem  diefi  bonadebitoris gencraliter  obiigata fucrintpra-fcntia  &:Fuiura/. 
C"  tfu.<»ondum  15.  §.ejuod liiotnr  D .de ^ignor.  aut  omnia  rimphcitci  &  indiftin- 
<fle  poft  Iuftinianiconllitutiorcmin/.v/^f.^w<fr«/'/gno>'.c^//|;.^'/.Plerumquc 
occidit,vtcreditor{uccumbat  defeduprobationis  dominij,qii^  pcrfarpe  imo 
femper  dtOicillima  eU  f.eomwodum  ltiji.de tnterd.YLX.(\  cnim  minus  plenar  pro- 
bationcs  in  hoc  iudicio  exigi  folcnt,  quim  fi  direCta  rci  vindicationc  agcrc- 
tur,qui3  in  direiVa  rci  vindicatione  principalitcr  dc  dominio  agitur,in  hypo- 
thccaria  vcio  non  nili  incidentcr.  lilud  tamcn  collatjnon  fufhccrc  vt  qui  a-  " 
git  hypothccana  probtt  debitorcm  qui  pignus  dcditfuiflcpolfcflorcm ,  fed 
illud  ctiam  omnimodo  rcquiri,vt  probct  Fuiflc  illum  dominuni  fi  non  dirc- 
6lum,raltcm  viilcm,vtintcrprcics&  pragmaticiloquuntur,quod  multoplus 
cflquim  fuilVe  poflcflorcHi  ,  cum  cx  fola  fruduum  perceptionc  c]uam  quis 
fuo  nomincfcceritprobcturoptimcacconcludcntcipo(rc{rio,at  non  ctiani 
dominium,ncqae  vti!e,ncqueciire<5bum,nifi  probctur  is  qui  frudlus  perccpiC 
feciiTe  animo  domini,&:  pro  dommo  habitus  fuiflc,vt  notant  noflri  ad  l.Tttia 
^%.D.de  falut.(fr  ad  les^.citm  resy  or  leg.fiue  fojfidetts  C.de  prob^t.  Ob  eam  nimi-  . 
rum  caufam  placet  interprctibus  noflris  longc  commodius  cffe  crcdito- 
,         ri  pignora  fua  contra  tertios  poflenbresperrcqucnti  ,  vtagat  vtili  Saluiano 
,         jntcrdi(fto,pcr  quod  futurum  ilt  vt  tantundcm  confequatur,  quantum  fi  qua-  "» 
0  fiSeruianam  cxcrccrct,id  cft,vtauocet  polTeflioncm  pcncs  aduerfarium  con- 
ftitutam  ,  qui  vnus  crtc<5tu$  cft  adionis  hypothccaria-  l.ficnm  •vendttor  66.  tit 
princif.  D.  de  etiici.  l.fi debitor  10.  in fin.D.de pionor.^cc  tamcn  quicquam  aliud 
probandum  habeatpracter  dcbitorispoflcflionem,  quandoquidcmin  Sal-        '  - 
uiano  interdi(5to,  ficut  in  cztcris  omnibus  de  fola  poflcfIionc,&  quidem  adi- 
pifccndaquarritur,  non  ctiam  dedominio  ^.interdiciumefuc^ue lnft.de  interd. 
Acquoniam  non  polTunt  negarcinterprctcsquod  apertiffimc  ,ac  verbis  di- 
*   •     fcitisfcriptumeftiw/.i.C.r/^^mjr.cj-S^^/www.iW)-^.  Saluianum  hocinterdi- 
ftuni  dari  tantummodo  contra  condu(ftorcm  fundi  ruftici  dc  mobilibusin 
fundum  illatisdcquibus  conucnit  exprefHm  vtpignoii  cfTcntpro  mcrccdi- 
bus,  &  pcnfionibuscondu(flionis  ,  nonetiam  contratcrtium  polIellbreiH) 
praefcriim  vcrobonorumex  alia  quim  condu(ttioniscaufa  obligatorumiFa- 
tentur  inutilc  quidcm  cdc  in  hanc  rem  intcrdi(Sbum  Saluianum  dire^^um, 
camque  volunt  clTefcntcntiam  t/./.i.Scd  confiigiuntad  Saluianum  vtilc ,  dc 
I  quo  tn  l.iJn princtp.cr  $.\.  D.eod.  ciiifquc  prxcipuam  vtilitatcin  hanceflc  ia- 

(fkitant,  vtctiamconira  tertium  qucmlibctpignorispofTeflbrcm  de  quacun-  ^ 
qtic  rc,ac pro  quouis  dcbito  cxerccri  poflif.Ncc  ab  hac  fcntentia  &  intcrprc- 
tatione  quam  Accurfius  ,  Bartoluscartcriqucomncsintcrprctesinucxerunt 
diflcntit  Cuiacius///>.5.ot/?r.f.24.  cum  melioiem  aliam  &cxpediiiorc  nullam 
,  rationcm  inucnirctconciliandi  luliani /wr/./.i.iw^nm//>.cr^.i-;^Vf  5j/«^/4w.jn- 
tfjrf/.ciim  Imper.in  l.i,Cf,eod.Qaatnc\inm  autc  nondum  ad  pragmaticos  noftros 
huius  fcntcnti^praxisperucnit.qujbus  fcrcincognitum  &:inaudjtiim  cftSal- 
iiiani  intcrdicli  nomen  fiperitiorcsexcipiasqui  iurisnoftri  cognitiorccam 
-  habcnt quam  cx  Bartolo  hauferuntitTequcntiflllwa  tamcn  cft  apud  Do{ftor»s  » 
8c  pragmaticos  Italos }  apud  quos  vix  vUus  fcrmcvfus  hodie  cft  a(^ionis  hy- 
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pothccarix,riifi  li  qumdo  vcl  crcdicor,  vcl  creditoris  AduocatHsallquistam 
imoeritus  cft,  vc  quafi  Scruianam  cligcrc  malit,  qu^m  intcrdj«5lum.  Ncc  fa- 
nc  immcrit6,cum  intcrdnfli  rcmcdium  hoc  comodum  habeac  vt  dixi,  quod 
Icuiorcs  &  faciliorcs exigit  probationcs ,  itc^mquc  quod  nullas  patitur  cxce- 
piiones  quac  ad  dominij  lurirquecaufam  pcrtincant,  quxomnia  diucrfa  funt 
m  adionc  hypothecjria,  propterei  qued  de  iure  pignoris  proponitur,habct- 
quc  implicitam  falccm  incidentcr  dominij  quarftioncm.Ego  vcrb,quodcum 
bona  tot  tantorumque  virorum  venia  dicftnm  velim,cotum  hoc  ius  ab  intcf- 
prctibus  noflris  inucJlum  ci  rorc  magis  quim  iuris  rationc  aliqua  rcceptutn 
c(Te  fcmper cxiftimaui.  Quam  in  feiitcntiam  mouct  me  primum  ac  maxim^ 
quod  fcripcum  efi  in  d.l.uC.ele precar. S'i  locatorcnonrcmittentcpignus  con- 
dudtor  ea ,  qux  locatori  obligata  crant  vcnd)dcrit,ius  cire  integrurn  locatori 
caperfequi ,  non  intcrdi(3:o  Saluiano  (id  cnim  tantummodJ),  inquit  Icx,3cf- 
uerfus  condudorem  debitorcmque  compctir)  fed  Seruiana  ac^ionc,veJ  eam 
qui  ad  cxcmplum  illiusinftituitur  vtilcm  aducrfuscmptorem  exerccndam 
clTe,id  cft  quan  Seruiaium.  Q^jibus  verbisquid  obfecro  fcribi  potuit  ,  aut 
quid  fingi  poflitapcrtius  ?  Nam  quod  Accuifius,  Bartolus&  ali)  omncsad 
Cuiacium  vfquc  rcfpondcnt  ,  intclligcndum  cft"eGordianumdcinterdifto 
Saluiano  dircdio  non  dc  vtili,prorfus  improbabilc  crt,non  ob  id  tatum  quod 
folcnt  Imperatorcs  omncs  in  rdcrjptis  fuis  dc  vi  &  eftc(5bu  r^i  rcfponderc 
xion  vt  plcrunquc  lurcconfulti  deracione  &  fubtilicatc  iuris,idc6que  vcilcm 
a(flioncm  apcrtis  verbis  accommodarc  fi  quando  xquitas  itafuadear  dcfi- 
ciencc  dirc^a,vt  in  l.i.C.detUig,^^  M.i.t.pof}qu.im  7.0;  fq  C.de  hered.veljLElion, 
yend.l.fAierj.C.defJci.conueni.tAm  fup.dof.c^  /i//6/^.»//.NempequiaeflFe<5lu  ipfftji 
rihil  intcreft  an  quis  aftione  direda  conueniatur ,  an  vtili,  cilm  vtraquc  Cit 
eiufdem  poteftatis  /.4t?;o  ^j.D.de  nejoi.grfi.   Vcrum  ctiam  quia  cilm  co  jp/b 
rcfponfo  tradct  Impcrator  dc  vtili  quoquc  Scruiana  qu2  ad  cxcmplumdi-  ' 
rcaf  inftituitur,qui Jni  ctiam  vtilisS  luiani  njcininiiret,!i  pcrinde  illud  com- 
petcrct,  atque  vtilisSeruiana?  Pracfcrcim  vcro  cijm  is  qui  Impcratorcm  con- 
fulcbat,dc  Saluiano  interdido  quacrercc,  non  dc  Seruiana  adlionc  ?  Secundi 
mouec  mc ,  qubd  intcrdiflaomnia  ctiam  illa  qux  m  rcm  concepca  videntur 
/1  verborum  nguram  infpicias,  vi  tamen  ipfapcrfonaliafunt/  i.^./>fm///.D.<^c 
interd.  Qupmodo  igitur  aut  quo  iurefieri  pocclt ,  vcconcra  eum  dcnturqui 
ncque  contr.ixcrir,  vcl  quali,ncque  deliqucric  vel  quari?/.f«/w  a  le  J.l./i yime 
deieieris  15.  D.vnde  vi  cr  de  vi  4rm4i.l.  4  .f.fifu  me  vi  D.de  vfurfM.i^  yfuc^tp. 


ERROR  SECVNDVS. 

•  * 

2)e  lnterdiC^c,Qit»d  yi  mhi  cUm  confra  tert  im  dandoy^  de  for^ 
nnila  tnterdtcit  S-iiuiani, 
L  c  obftat  quod  cciam  poflcfTof  opcris  quod  vi  aut  clam  fa- 
(ftum  cft,tenetur  ex  intcrdido  illo  Quod  vi  aut  clam  ,  adc<>- 
quc  tamctlx  eo  inuito  alius  fcccrit,nimirum  h.-i<5tcnus  vt  quia 
poftidct  nccfccit, paticntiam  faltcm  prxftarc  dcbeat  l.fiahus 
7.  in  princip,  Lcompeiit  1 6 .w  fin.  D.tllo  ttitd.  quod  vi  aut  cUtn.  Id 
euira  fit  in  ncceftariam  confcqucntiam  int9rdi(5);i  ,  quod 
compctit  adueifus  eum  ipfum  qui  aut  vi  auc  clam  fecit  :  qucm  con- 
ftat  tencci  potcftace  interdidi  ad  hoc  vc  Sc  pacicnciim  &  impenfam 

tollcndi 

Digitized  by  Google 


DECAD.  LVIi/eRROR  VIIT. 

tollcndi  opcris  praeftct  cum  opiis  ipfum  poflidct  :  Tum  vcro  quoqnc 
■  cum  non  poflHdct  impcntain  :  Arqui  truftra  coniienirctur  &  condcm- 
naretur  ad  impenram  illam  tollendi  opcris  pra-flandnm  ,  {\  non  coge- 
rctur  pofleffor  prarftarc  tollcndi  cius  paiicntJam:  nuila  enim  eft  itrptnfa 
neccflaria  in  tollcndo  co  opcrc  quod  tolii  nullomolff)  potcft,  ncque  rc- 
farc  poflcflor  potcft  quomjnus  patientiam  illam  prallct  ,  ctiamll  non  tc- 
ncatur  intcrdido,  ncque  folus.neque  ci;m  eo  qui  vi  aut  clani  fccit  ,  quia 
vfrum  eft  opus  VI  aui  cIamfadumcH'c,idc6qucreftituendum  elTcctiamin 
prfiudiciumpoirefloris,quonjam  id  quod  vi  aut  clam  fachim  eft  ,  Pixtor 
.  nunquam  ratum  habct  /./i  mulin  ii.^.i.D.fjuoJ  met.  uu'.  qunmuis  non  a  pof- 
orc  iplo  reftitucndum  (it ,  fcd  ab  co  iplu  qui  fecit.  Vciba  cnim  cdji^i  flc 
•  habent,  Quod  v<  aut  cUtnfdCiuw  ift ,  cjua  dete,;^tii,r  tdu  w  expotcneii potcfui(ft, 
reftituai  l.i.eoJ.tit.  vbi  additur  mtcrdiCtum  illui  tfle  ,  reftitutorium  &  pcr 
hoc  cflc  occurfum  callid.tati  corum,qui  vi  aui  clnnj  quxdam  moliuntur ,  lu- 
bentur  cnim  ci  rcftituerc.Ex  quo  appjret  poircirorciii  opens  ,  quod  vi  aut 
clam  tadum  cft  ,  non  pofle  intcrditto  illo  tcneri  ne  quidcm  ad  paticntiam 
pra'ftandam,fi  forte  contra  folum  cum  agcre  vclit  ador,malitquc  impcnfain 
tollcdi  operis  dcfuo  prsftare  quiin  in  tamrcm  illum  ipfutn  qui  vi  autclam 
fccitcoiienirc:iiccquod  intcrdidt  huius  vcrba  excmplo  a(5tionis  Quod  mc- 
tuscaufam  rc  fcriptafunr,facerepoteft  vt  poircflorlolus  interdi(fto  coucni- 
ri  poflit.No  enim  ideb  minus  pcifcnalc  cft  intcrdidum  ad  operis  reftitutio- 
nc,cumopusfa(5bum  rertituercalius  iion  dcbeat,  quam  qui  vi  autclam  feciti 

^    alio']t!ictiainiinpcnr;im  pialhrcponciroropcrisdtbcrct,  quod  vtiqucfal-     "  ■•" 
fumell.  1*1  c(>qucdiflimiliscll  ranoaCtionis  illiusQiiod  mctuscaufa,  &  in- 
tcrdicli  Quod  vi  aut  clam  ,  quia  intcrdi(^him  datur  ad  hoc  vt  opus  ipfum  re- 
ftituarui,  deft  toIlatur,& ineumftatum  resrcponaturin  quo cratpriufqua 
^  fierecquod  line  (umptu  & labor  e  ficri  non  poteft: aCitio  autcm  Quod  mctus 

.  ; .  cau(a  non  ad  hoc  datur  vt  res  omnimodo  reftituatur,  fed  vt  ft  non  rcftituetur  * 
quadrn,>luiT»  co  nomineprxftetur  l.iiemficHm  14.?.  in  h.tcacU^heD.  ^itodmet. 
C4hf.  Tam  ciiiin  rcftituere  rem  pcr  vim  aut  nietum  cxtortam  poireflbr  po— - 
tc!t,nullo  fuoruinpcuautincommodoquamjsipfequi  vjmfecitautquimc-        .  " 

.    tum  n:uIic,&idcirconiIiilabfurdicftfl.Tquepcrarbitrariamconueniatur.  ^ 
Atellcr  abfurdum  &  iniquum  conucniri  ex  interdiCto  Qv.od  vi  aut  clam  aj 
reftituriuncm  operis  cum  qui  nihil  aut  viaut  clamfcciflet,  nimirum  proptcr 

impcnlam,^  diligcntiamqu2iQcamrcmpraftandacft.Ett3mcn  nonfc-  •   •   -  * 

runt  fupradK^a  vcrba  interdicli  vt  ad  aliud  conueniatur  qui  ex  eo  conue-  ^ 
nitucquim  vt  opiis  ipfe  reftituat.  Ergo  qucmadmodum  fatendum  cft ,  pof- 
lefl^arem  operis,quod  vi  auc  clam  factum  eft  non  poHe  cogi,  ad  operis  refti- 
•    tutioncm  quod  alius  fcccrit  co,fiue  inuito,liuc  ignorantc ,  jta  Ht  confequcns 
inrerdiaoicnericumnullomodopoircnifihaacnus  vt  conucnto  &  con-  < 

demnato  eo  qui  vi aut  clam  fccicnon  pofile  ipfc  rccufire  quominiU  paticn. 
ria.npratftctvtalicnofomptu  &:  labo^copus  toilatur,quod  fanccxtra  cau- 
lammtcrdi(^hcft,&:ad  cxecutioncm  fcntcntix  ex  intcrdiao  contra  cum 
qui  tecit .  rcddita:,pcrtinet  potius  quam  ad  ius  proponcndi  interdiai.  Nam 
&pnuscftvtw  ipfequiviautclamfecit,  condcmncturad  rcftitutioncm  & 
adjmpenfamtollendiopcris,quim  vtdceo  quxn  oporreat,  An  patientiam 
pr^ftaredcbcnrponefl-vtqui  nih.l  fecit.  Muit6;:,tnm  igiturFerendum  crir 
Saluuno  intcr  Jido  tcrtius  pofl-efl-or  coueniatur ,  c^m  interdi(5tum  QuoJ 
9riau^dimh(iUod  yhumaiiudinaximcinremfcriptumfit/.s.JJ.  rlt.D^,^^ 
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yi4uttl4/n.(\i\QldcSi\\i\a.no  inccrdiclo  nufpiam  rimiliccr  proditum  eft ,  ta*- 
metli  omaes  iiiter|3rctcs  vt  crrori  fuo  colorcm  qujcrant,  id  ipfum  (ibi  lin« 
gaiiti &commini(cantLir.  Saneliue  ponas  intcrdid:i  formulam  camfuifle 
tlLiam  EguinariusBaio  prarJcriplit  .tj ^.^dipi fuiidxfnji.de  tnterd.cy  hb.  6. 
w/u/.  tit.  53.  (luc  quam  Francifcus  H-itonianus  cxcog  ciuit,  nihil  omnino  cft 
in  verbis  formulj:  proptcr  ^viod  vidcripofiit  intcrdictum  in  rem  concc- 
ptum.Sic  cnim  Baio  conccpit  1^'^/  tn  jnndtim  Luuj  I  tttf  ptpm  is  nomine  mdu- 
xi/li,intuhflhattt treJiteri  obl:v_^.'Jii ,      de  re .igitur  quominus  td  ci  adprebcndere  li- 
ce4t ,  vim  fieri  veto.  Hotomanus  vcro  in  Viwwc  modu  n,^"^/  //<  tlU  mercedu  cmu- 
fi  oppi^nBraFlic^uAde  rcA^itHr.id  illi  refliti4.ts.  Nec  almd  fonabunt  c:iam  vcrba 
cdicli  ficum  codcm  Barone  fic  ca  concipias:  Si  tjms  tn  fundum  condtilhm quid 
iuduxerittintulertfyMt  creditori  obltgaucrii  pi^norrs  numine  eihS  Adprehendihdi ^rdttM 
loc.tt9ri creditorhe  in  eum  inierdtcium  dibo.^iCx  ncvjuccdn^^t ,  ncquc  intcrdi- 
dkifoimul^illa:  inihi  placcant.  In  quibus  lcilicet  pr^eienmlla  cilmentiof)!- 
Cli  de  obligandis  rcbus   coioni ,  c]ua;  tamcn  minmie  onuiium  practcc- 
mitii  dcbuit  ad  cxprimcdam  vim  Saluiani  interdi(fci:Quod  Juftiniajuis  no- 
ftcr  fic  cxplicac  mdtci.^.t^tterdtdtm  ^»o^«r,  vcdicat  eo  intcrdidto  vti  do- 
iTiijium  fundi  dc  rcbuscoloniquasispromcrccdibusFundi  pignori  faturas 
^     pepigiffcc :   Ita  ollcndcns  apertifiimc  quoJ  laiijcn  ncmo  vuictur obfcruare 
SalLii.inum  intcrdictum  non  tam  ex  iure  p^gnorjs  pcr  paaum  contrado 
prolicifci ,  quam  ex  padcoipfo  de  dandopignorc ,  vt  quamuis  rcucra  vincu- 
lum  pignorisnullum  contradum  fit  in  rebnsquascoionus  in  fundum  con- 
ducmm  induxerit,&::iuicxcrit,pucaqu6dfucrijit  alicnx,  aut  qua  a)ia  dc  cau- 
fa  obligari  prohibicx  ,  noncominus  tamcn  intcrdiLtum  carum  noinjne. 
compctaccx  fol.ipotcftate  padi.  Qua:  prima  &  pr.rcipuauiftcrcntia  elt:  in- 
ccr  Scruianam  a(ftioncm,&  intcrdi«ftum  Saluianum.Scruiaiia  enim  actio  da- 
tur  locatori  dcrcbuscoloni ,  qux  pignoris  iute  pco  mcrccd.busfundi  ci  te- 
nentur,vt  idem  luftinianusfcribic  tn  ^.itemSermanA  f/;ir.  de  aCiion,  Saluianum 
vcro  inccrdictum  non  dc  iis cancum  qua'  ccnencur ,  lure ac  vinculo  pignoris* 
fcd  dc  iis  cciam  qua:  nec  ccncncur,  nec  tcneri  pofliint ,  dumm^do  padlum  in- 
tcrucncrit  vt  pignori  forcnt.  Itaque  qui  agit  Saiuiano  intcrdido^non  dicic 
les illas  dc quibus agit clfc  fibi  reucra,fuic  exprc(sc,fiuc  tacitc  obligatas, (ed 
lioctantilm  contcndit,conucniflc  pa<5lo  intcrfc&  conduclorcm  vtpignori 
obligata;  c.lcnt.  Proindc  non  futficict  >  quod  res  A\x  in  fundum  condudtum 
illata:  &  mdufla:  lint  (i  non  ctiam  iilud  concurrat  vt  pignoris  nomine  indu- 
^a:  fint:  Ac  ncc  illud  rurfum  impe Jjct  Salnianum,  quod  cx  rcs  nullo  pigno- 
ris  vinculo  reucra  cencancur  fi  modo  per  padum  conucnent vt  teiicicntur, 
rcmpe  quoniaminScruianadeiurc  pignons  agitur  ,  in  Saluiano  autem 
non  nifi  dcpollclfione  :  idcosjuc  luilicit  cas  resde  quibnsagitur  poflciTas 
fui!ic  acolono  eiiamli  dominus  carumnon  fuciit,fcd  tamcn  ita  poflciros 
fiiiirc  oportct  vc dc  iis  qu  )quc  canquam  fuis  oppjgncrandisconucneni.Quis 
cnimtam  ftultuscflctcrcditor,  vteam  rcmpignori  accipcrct ,  quam  fcircc 
ciTcalicnam?  Fiuge  ig/tur,intalifl'e  colonum  in  tundum  ^  'econdudluni  rts 
fibi  c<jmmodatas,vcI  pencsfc  dcpofltas.li  jntulcrit  vt  cflcncpignon,  &:  con- 
feqncntcr  quafi  fuas,  non  ideo  qmdcm  crunt  pignori  ,  quia  cilm  finr  alicnx 
obligan  a  non  Jommo  non  pocucruni ,  fcd  camcn  coinpctetiocatori  ctiam 
pro  cisSaluianum  ,  quia  verbiii  cft  deiis  padlum  mtercclIidc.Ai  li  dc  iis  ob- 
Iigandismhil  conucneric ,  aoiiob  idfolum  carumnomaicdabitur  Saluia- 

num 
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'       nuin  quod  iniicdx  &:  illataf  fucrint,cum  ncqiic  obligata:  fint,  ncque  pa^io 
f       vlla  intcriiencrit.vi  cflcnt  obligatsc.IJcmqi  crit  fijx)nas  pcpigillc  codrd^orc 
i       dc  bonis  fuis  omnib.quar  in  fundum  induxifl"ct»obligandjs,nam  paftu  quod 
I        illc  dc  rcbus  fuis  adhibucritjad  cas  non  porrigetur ,  qux  funt  alicii^,  ni/i  cas 
I       alicnas  clTc  diHimulaucrit,&:  inucxcrit  in  fundum  tanquam  fuas,&  ca  mcnte 
vteircntpignorj.DeniqiSaluianum  intcrdiftum  nonad  res  onmcs  coloni 
pcrtincr,ncquc  rurfum  ad  casfolasquacpignoris  vinculotencantur,  fcd  ad 
omncs  ilias  taniijm  dc  quibusobligandis  conuenit  ucr  exprcllam  padiorc. 
Meritdquc  in  hoc  notatu$4caftcrj$&  rcprchcnQiscu  AccurCiLSidd.  ^.in* 
teyftitium eiuoejHeyvhi  nit  tacitam  pacbionem  quccx  fola  illatioi  e  colligatur» 
hoc  cafu  fulhccrcnec  rcquirl  exprcffam. 


ERROR  TERTIVS. 

De  interdido  De  miyrande ,  ^  qttid  prolMndtm  habeatyqni  dut  iUo 
interdi^Otdut  Saluidne  exfertinr, 

I Imi LF  cft  quod  Vlpianus  noftcr  in  interprctatione  cdidi,  *De 
'^^'mi^rAnd§  ffr  in  1. 1.    penult,  ill.ttt.de  mi^and.  notandum  etTc,ait> 
Pi  artorcm  in  cdido  &  intcrdi<5bo  illo  non  cxigere  vt  res  illata 
,  in  bonis  fucnt  condudtoris,nec  vt  fit  pignori ,  fed  hoc  tant^m 
vt  pignoris  nonnnc  indudta  fit,cx  quo  infcrt.fiuc  alicna  res  fit, 
/lue  calis  qua;  alia  dc  caufi  pignoris  nominc  tcncri  non  potucrit,fi  tamen  pi> 
gnortsnominc  indu(5la  fit,intcrdido  illi  locumforc:  Quod  fi  indudaquidc 
lit,fed  non  p  gnoris  nominc,non  poterit  inquit,rctincri  alocaiorcvt  intel- 
J igamus  rc tcntioncm  rcrii  ab  inquilino  illatarum  pcrmjlTam  eflc  vcrbis  edi- 
Dc  migrando  non  tanqua  aut  cxprefsc aut tacitc  obligatarumjfed  canqui. 
cnrum  dc  uuibus  conucnerit  vtpignori  eflcnt.  Vndcconicdkuracapipoicft 
non  iniproDabilis,ficut  in  ordinc  ac  fcrie  cdiclorum  interdifti  Saluiani  mc- 
tto  ta*5ta  cft  port  interdi(ftum  Dc  migrando,ita  fimilibus  vcrbisconccptum 
fuilTe  vmimque  edi(5lum,CLlm  vcrumquc  fit  dc  rcbuscohdu<5toris,fcd  edidu 
Dc  m]grado,Dc  rebus inquilini:Edi(S;u  vero  dc Saluiano  inccri:i(fto  De rc- 
bus  celoniiillud  de  rebus  illatis  in  prxditm  vibafinm ,  hoc  verodc  illatis 
in  runicum.Iliud  in  Fauorcm  &  gratiam  inquilini,fcd  ita  dcmum  fi  vclpcn- 
fioncm  folueric,  vel  pcr  cum  non  ftctcrit,quomini\s  (itlocatori  fatista^aum, 
ac  proindc  cotra  inquilinum  vi  ipfa  \\  ro  fblucrif.hoc  verb cc  ntra  colc num 
qui  pcnnonem  pro  rudico  prxdio  dcbitam  non  foliiit,  nec  aliter  fatisfecitt 
Sc  confcqucnter  m  gratiam  coloni  neinquietcturfi  (blucrit,  vtrumquepro- 
hibitorium  elV,fed  cdiftum  de  nugrando  nc  vis  fint  condi  6bori  vrbani  prg- 
dij  quomini^sliccat  ci  omnia  quacinucxcrJtpignora,n»igrando  abduccre,  Ci 
foluei  ic.£di(5bu(n  vero deSaluiano  interdi(5lo  ne  vis  fiat  locatori  volenti ad- 
prthcndcrc  pofTcflrioncm  pignorum  in  fundi:m  illatorum  fi  pcnfic*  nonfic 
foluta.In  fumma  id  egit  prartor  vtroquc  cdi(fto  vt  profpicerct  locaton  prx- 
dij>fiue  vrb.:ni,fine.ruftici  cui  merccdis  nomincf3tisfa(5litm  non  cffct.  Sed 
hocampluis  edi(fto  Dcmigrando  profpcxit  etiam  inquilino  iam  hbciato 
aJucrfus  iniuriam  iocatons:  Eiqucfmtpraecipuacaufacd.rti,at  non  arqu^ 
per  edivlum  clc  Saluiano  imcrd.(5lo  p-ofpcxit  con*'u(5lcjri  &  colcnoad- 
ucrfuilocatorem  >  idc6  fortafle  quod  minus  ncc«llariun>  id  vidcretur» 
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ciiin  d/fHcilius  &  rat  ius  accidatjVt  coionus  ^  prardio  ruftico  niigcarc,  &  c[ux 
in  iliud  iiuicxcrac  pignora  fecum  abducere  pcr  iocacoris  i»iuriain  proliibea- 
tur.  Quircnon  qucmadmodum  Caius  w  l.i.De  m;>rW.moneciHtecciidum 
illud  vcilc  e(lc  incjuiiino  eciam  dc  liis  rebusqux  non  ipfiusfunc  >  fcd  fonc 
commo Jatx  ei,vel  Iocaiac,vci  apud  cum  dcpoficar.nempc  quia  inquilini  fanc 
jncercl},vt  non  prohibeatureasquoquc  icsabducerc  quas  domino  refticuc- 
re  cenecar,ua  etiam  point  quis  dicerc  inccrdi(^um  Saluianu  poffe  vcile  cffc 
concra  coionu  de  rcbus  ei  commoclacis,vci  iocacis ,  vei  apud  eum  depontis, 
cum  no  mag.s  de  lisobligandispacifcijquam  easobligarc  colonuspotuerit, 
nilidoio  nulo  difnmuiauerit,Hngcns  fuas  cHc :  Qu^ocafu  iam  diximuspe- 
findeSaluianum  pro  iiscompctcrc,atqHe  pro  cartcrisrcbus  oiMigatis,  ci)m 
padum  geacraieinteruenitdercbus  ,  przfercim  quxinfundum  indud^x 
liiic,omnibus  obligan  Jis.  Cum  igicur  ca  fitcondicio  &  nacura  intcrdiifli 
Saljiani,vc  nccaiucrcompccat,quam  Ci  padlumcxprellum  dcpignorc  inter- 
ueiiiar,ncquc  de  liiis  rebus  qnam  dc  quibus  oblig.*niispcr  pa(!:tionem  c&- 
prertamaifkum  cft,apparec  non  poflc  rieri  vt aduerfos  alium  detur  hoc  in- 
tcrdidbum  quamaduerruspacifcencem  eiiifvefucceflores  vniucrfaics^ncc  vt 
aiius  huiufmodi  interdicbo  tencatur  ,  quamcuitalep.i(ftum  nocerepoflii: 
Ne  alioqui  latiiis pateac  cffcdus,quam  fua  caufa.Porro  quis  ncfcic pacftorum 
omniam  qux  intcr  aiios  inita  funt  eam  eire  racioncm  vc  alijs  ncque  nocere 
dcbeac  ncque  prodcflc?  l.fivntes  iy.$.p4&jtju4  lurpem  tnfin.D.depM.  Ergp 
nequeSaliiianum  dari  vllomodo  poteft  concra  ceitiumpofleflbrcm  quj  pa- 
^us  non  fuici  nequc  fcparandum  cll  incerdiftum  vtile  a  dire<5to,vi  hac  par- 
tcfic  ab  inicrpretibus.Tiincenimha:cdiltin6lioadmittifoict  ,  ciim  edidi 
verba  ex  quibusdirc(flum  intcrdi(ftum  xftimatur,ita  deficiunt,vt  camen  fcn- 
tCtja&mensPractorisnondcficiat.DcfccndicfiquidcvciIccx  mcntc  &  fen- 
tcntia  prxcoris,quomodo  dirc(flum  cx  verbis,  fcntcntia  vcio  prdCtofis  dcfi- 
*cere  non  creditur  eo  demum  cafu,quo  non  dcficic  ratio  edi(fli.  Atqui  non 
alia  ratio  fuit  proponendi  Saluiani  imerdi(5li ,  quam  quod  squum  vidcrecur 
confcruari  faluum  locatori  ius  pa(fli  in  rcbus  coloni ,  quas  pro  pcnfionibus 
fundi  pignorifuturas  pepigifl"et.Ceflantc  igiturpoteftate  pa(5li  ,  qi«  ccflat 
haud  dubicconcratertium  poflellbrcm  quiin  iuspacifcentis  vci  nullomo- 
do,velnon  nificiculo  fingulari  fucceflcritipoteftaccm  quoquc  Saluiani  tb- 
tam  euancfccre  ncceffe  eli,vt  non  magis  vtili  interdi(5io ,  quim  dire<fio  lo- 
cus  cfl*e  poflit.Et  vero  quomodo  ficri  obfccro  potcft,  vt  interdidum  hoc  m 
,jcmconcipiatur,quod  non  aiiam  caufam  haberc  poflit,  qu^m  paduin  «  in 
perfonam  duntaxat  non  in  rem  conceptumPDicac  aliquis,  Paaum  de  obli- 
gandisrebuscoloniinpra^diumrufticumiilatislie^t  folam  pacifccntis  co- 
loni  perfonam  Iiget,camcn  ipfam  rem  aflicere ,  cum  nudo  iilo  pa(flo  ius  pi- 
gnoris  in  omnibus  illis  rebus  conftituacur ,  d.  f.  itemSeruUnd  Intl.  de  Aclim. 
Qoid  mirum  igicur  fi  Siluianum,quodex€iufmodipa(floproficifcitur,  eti4 
eontraqucmcunquc  reruin  obiigatarum  poflcflbrcm  dctur?Veriiin  lam  di- 
ximus  non  dari  Saiuianum  prorcbus  coloni  obligatis  tanquam  obligatis» 
fed  canquani  in  pa(flum  deduflis,vt  obligarentur.  Aiioqui  nec  de  aliis  rebus 
compcterccquim  qBxeircnc  rcueraobligac^,&  pcrindcadigendus  cflct  lo- 
cator  ad  eas  anguftias  vt  probandum  necefrario  habcrcc  ius  pignoris  benc 
confticutum,&  inneceflariumancecedcnsfuifleres  illas  in  dominio  ,  aut 
falceminbonjsfuidebicoris  }  atquefiquaQ  SciuiauAm  &  hypothccariafn 
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CTcerccrct.  QiLvresaurterretci  comniodum  intcidicli,  cllctquc  alienapc-  .  . 
nitus  a  propolito  prxtorisqui  in  edido  &  intcrdiiflo  iJJg  proponcndo  id  e- 
git  pra:cipii^,vtfaciJiorcm  rcddcrct  locatorj  pignoruni  pcrrecutionctr),nulIa 
ci  alia  ncceJlltatc  iniunCla  cjuan)  probandi  pa(5li,cuius  tamen  probatio  agcn- 
ti  hypotJiecana  eflct  inutilis,(l  non  &  pollcirio  6c  dominium  quoque  dcbi- 
toris  in  rebuspignorj  datis  probarctur.f/,  /.  (frqu,xnonJfim  15.  JJ.  ^uod  dtcitur 
hmdJ.i.f^h»' pr.tdiurn  D.dc pi^nor.l.ante omnU lyD.deprobMt. 

E  R  R  O  R  QJ^  A  R  T  V  S. 

De  poffefiione  debitons  qtidm  inteYprettt  prohari  yohtnt  in  SAlmnnt  '*:* 

interdiiio, 

iNeoque  rurfum vidcntur  milii  valdecrrafTe  omnes  quotquot 
'vnquamde  interdi(5ioiftofcripfcruntinterprctcs  ,  quodputant 
!eum,qui  Saluiano  cxpcricur  probandam  necefTario  habere,  poC- 
■refsjonem  coRdu(5loris  co  tcmpore  quo  ccnuenitdc  pignore; 
queaiadinodum  in  hypothecaria  probandum  vtique  hahcrec  dominium 
debitoris.Nam  cilm  hoc  incerdidum  non  fit  rctinends  pofrcflionisjfcd  adi- 
pircendar,vctotiesdiximus,quidrcferrepoteftan  colonus  res  pignoris  no-  • 
mineiUataspoftcdctittcmporc  conuentionisan  non  pollcderit?  an  non  fa-  ' 
tiscft  locatori  quod  poftellioncm  illam  colonus  liabeat  eo  tcmporcqiio         s    -  ^ 
interdidumproponitur,vt  camadipifcilocator  jpfepoftit^Idcoqucn.miru         >  ,r  \ 
ncc  in  hypothecaria  ilJud  rcquiritiir  vt  creditor  probct  cas  rcs  quas  iurc  pi- 
gnorispcrfcquJturFuiirepoflefnisadcbitorctum  cum  inter  iiiosconucnic- 
batdcpignorc,fedfufficit,vtprobctdominium  ,  quod  finc  poHcflioncha- 
bcre  facile  dcbitor  pocuit,cum  qua  nihil  commune  proprictas  habet:£ftquc 
vno  tantilm  illo  cafu  neccilaria  poftcfTionis  probacio,  quo  creditor  volucric 
rieriexindepoftcfforpignorum  perclaufulam  conftituti ,  cum  fieri  nequcac 
vc  pcr  conftitutum  translata  (ic  potlcftio  eius  rei  quam  conft itucns  non  pof^ 
fidcbac  vulg.l.^uod  meo\%.D.de  Acquir.poJ^.  Nifi  proponas  obligata  Fuifre  cum 
claufula  conftituti  bona  omnia  prxfcncia  &  futura,quo  cafuficuti  futurotQ 
obligatio  rit€Concrahitur,vtex  dieacquifitionis  pignori  cbligatacenrean- 
tur:ita &  pofrcflioncm  cx  codem  dic  in  creditorcm  trai  natam  vidcri  placec. 
CurergoagcnceminccrdiiftoSaluiano  cogcmus  probarc  reni  fuifl^e  poflel- 
ramadebitorctitmcum  pacifccbatur  de  pignorct  vccOdicicntm  ipiius  hac 
parte  duriorcm  faciamus,quam  fi  hypothecariam  excrceretPScd  ctii  «.ondu- 
dor  non  poflidcat  tempore  propofiti  interdidi ,  aut  fi  cum  pofsidcat,ncgec  * 
tatncn  fcpo(riderc,nihiIomagis  ardandum  puto  locatorem  vt  probcr  con- 
dudorisiuipoflcftioncm.Nonenim  idagiturhocintcrdido  ,  vtpofFcflio 
conduiftoris  traniferatur  in  Iocatorcm,fcd  hec  tantijm  vt  pofllii  locator  adi- 
pifcipofrefll  'ncm,quod  nihil  aliud  eft,quim  incipcrc  powdcre ,  neciubct 
ptartorcolono  vtlocatorcm  faciatpofleilorcm  ,  fed  tantummodo  vetatnc 
vimFaciat  locatori  pignorispoflefrionem  adprehcndcnti.quod  perindc  pr^- 
ftarepoteftcondudorqui  non  poflidet,atque is  qui  poi!idct,ade6que  tant6 
comodiusquantbminusciusir.tereft  qui  non  pofsidct,cum  ctfi  poflidcrcc» 
hoc  ipfocanien  qnod  negarctfe  poflidcrcpoiTefsionem  amitterct  in  pocna 
mend3cij/.v//.D.</<'ytfi  v<;/Jit,Ncque  idco  vcrendum  eft,  vt  ini.tilc  fitloca- 
tori  inierdiduni  aduerfus  coiuludosem  ad  poiTefsioneaj  adipifccnda>quam 
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condudoripfciion  habcu,  lon  foiun-iquia  vacas  poHcfliofaciJius  adprchcftl 
di  potcft  cjua;n  quae  non  vjcatjfe  J  ctiam  quia  tien  facilc  poteft,vt  rei  iudica- 
tarteoiDoce  Conaii&&'  C«m  rcm  poflideac  quam  non  poilc  dcri  t  aji  tea,nequc 
propoutiiaterdidiccroporekncquelitiscomeftaur»  quod/ufficit  vt  tcncre 
poriic  inicrdiduin  srgJ^^^il/tinMem       ^riwpX/tdJmiKt  $O,$.0tn.D.  d§ 


ER.ROR.Ct.YlNTVS. 


IDtdtJfnretttiA  imercUdorum  dJipi/cenJ^c  pojftfiimt  ^  feiimij  euM» 

qMndddfoJfe^gnem, 

« 

T  in  hoc  quo^uedifTcrt  valde  interdidbum  SaluiaRui»  abadlfOiie 
liypocbe(aria»iiie€iiiiiittti^dircaarci  vindicatiooc.  Nam  ncquc 
dominijtncquc  pignoris  vindicatio  aducrfus  alium  dari  poit  ft  qua 
quivcladhuc  por$ivieat,vcI  dolo  malo  deHcrit  pofsidcre,veHclki 
obtiileiictanquam  poflefsorcum  non  ponidcrct.  Hos  cnnn  po^kriorcfta» 
mctii  reucri  no  po{sideant,pro  poiscisonb.  tamc  habcndos  &  coiidcnados 
cfcc  placcc /.ir^«</f  Uti  ^yDJe  f€m.hered,Ui4  qutJeobthUi  15. 1.<jut  pet;iono^(y.D, 
dtrn^ndk,t,fifmidiui6.$,ut  lwiiftc<tfi«if  Z).rf^f/^*w'.Nin»ii  u^quia  per  vtraqj 
▼indkationMucdoaiifl^ues^nori^ici  jguur,  vt  qui poisidct>rchstncrc 
]ubeatur,&  ni  rc(lituatqaicifi«pcisiAtcrcft  condc;iHic^r^.tf«ir^Mr»  fZ» 
^Jerei  yindiC.ficvi  autem  non  poteft  vt  rci  pofsersionem  rcfttcaaity  jqof  cam 
Bon  habet/.o//«/M/«  ^.ro^.C^oci  tamcn  non  fatisbcncab  intcrprctib.  nofhis' 
tobictuatum  videtur.qai  folentdiccrc  intcrdicla  adipifccnd^  polleilionis  fa- 
pcrenaturampecitoiij,quali  non  inalio  differant  ,  quim  quod  ni  pctirono 
dirputatucdc  doniinioiin  iftis  vero  intcrdidisdepon'enionc,  cum  tamc  vc- 
f  (kdilfecre  tHa  inter  fe  ctiam  rattonc  po(rcffioois>adcoque  ctiam  cx  par^ 
•eageotis,quippe  quiltcctvtrlquempciacffionemadipifci  &  naocifadc- 
felawMamro  jq  iuterdi^o  contcndi  t  de  pofTcflionc^in  p^iiiorioaiaacQi  io- 
4^  nontam  dc  podefnonc  qa^mdc  dominoauc  dc  aofe^ignoris,vc  espli^ 
cabimus  in  fcqucntibustfed  differunt  mult6  magis  ex  p8rtcicii|ui<onoeni-* 
tur,qucminpetitorionecelTccftpo(rc(roremc(rc  autralccm  pro  poffcfforc 
haberitatinintcrdidlo  noneft  neccire.Et  ratio  difFercntja:  eft,  quoniam  in- 
tcrdida  adipifccndc pollelsionis  omnia  funt  prohibitoria,  &  C\c  concepta  vt 
Praetorvimficri  veteteiqticm  vultpofscadipirci  pof$crsioncm  :  proinde 
iiQnadclindobliganccamqaicoiiiicmtiic  »  qoiimvtine  vim  faciac  adori 
pofsefsioiicm  adprcheiideaci»  jood  rt  pratlUre  pofsit «  nil  iiecc&c cft  cu» 
pofsidcre.  A(Slio  aocem  pckitoria  non  prohibicioncm  >  fcd  iu/som  implorai 
sodicisi  vbisquiconucnlcuricam  rcmde  quaagioir,  rcftitueceiobcatiir. 
Soppomt igitur  habere  illum  reftitucndi  faculraiem  ne  alioqui  agcre  fta* 
ftra  videatucvt  (criptum  eft  in  /.  tjtn  petttorio^6.  D.^e  rei  rindic.  quam  por- 
10  haberc  non  aliter  potcft  ,  quam  fi  rei  detentioncm  habcat  corpora- 
lcm.  Dixi  (letentitnem  non  pcjfefi.orte*'^  quoniam  &  dircifla  rei  vindica- 
tio&  hypothecaria  contenta  cft  vt  qualifqualispofscfiio,  id  cll  etjamil- 
la  ,  qu«  magis  propric  noda  »  &  aGnina  detcntttio  vulgo  appellatur, 
•HtpciietpoMrsoccni  ^  ii  qui^cfli  fuiificiciUa  vt  qui  conuc&itv  tanquaoa 

pofleC* 
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poffcffor  habcat  facultaicm  rcftituendi,  vtqiic  cx  co  inducatur  arbiirium  iu- 
dicis  ad  condemnandum  rcum  in  id  omncqaodiiucrcftactorisfi  rcsnon 
reftituatur  9.  in  fi,e»i{.  At  intcrdidla  fiuc  adipifcenda!  pofleftionis 

fint»  fiue  rctincndar,  fiuc  rccupcrandx  non  nlfiad  vciain  poflcllloncm  pcr- 
tincnt,&  m  ijs  omnibus  id  agit  practor,vt  cum  cui  dat  intctdjfium  aut  faciat, 
aut  rctmcatvcrum  polfcflorcn).</./.'5//5(ii*w.  Qi.)i  alia  ncc  contenincnda  dif- 
fcrentia  cft  intcr  adtiones  in  rcm,  &  intcrdida.  Concludamus  crgo  Saluia- 
num  intcrdidum  ,  quonian»  &  adipifccndar  poflcflionis ,  &prohibitorium 
eft  >  non  cx;gcrc  vi  i» contra  qucm  proponiiur  aut  poflcflbr  fit  eo  tcmpore 
quo  conucnitur,  aut  fucrit  co  tcmpoic,  quo  de  pignore  pacifccbatur,&  idc6 
nulla  probationcalia  onerandiim  cuni  t]ui  Saluuno  expcritur  ,  nifiqubdis 
cum  quo  cxperitur  conucncrit  dc  pignorc:  quam  conucntioncm  ccrtum  cft 
ficri  polfc  ab  illo  eiiam  qui  non  poliidcat  ,  ficut  &  ab  co  qui  non  fit  t eucra 
doimnus  ,  qnamuis  non  nifi  prorfijs  incptcab  co  qui  fc  dominum  eflc  non 
pucct  nc  quidcm  pcr  mendacium,  qtna  fiiuti  folus  lilc  qui  vcrc  dominuseft, 
aut  qui  vtri  domini  voluntatcni  habctpotcft  ius  &  vinculum  pignoris  con- 
ftitucrc,  ita  ncc  ficri  potcft  vt  quifiijuam  pacifcatur  dc  pignorcnifi  tanquam 
dominusjnon  ctiam  quafi  poflcfloi:  Nec  tnim  l:ci?t  dominij,fic  &poflcffio- 
nis  ncccffitas  vlia  fubeft  ad  pignus  vtilitcrconftitucndum. 


ERROR  SEXTVS. 

De  fententd  cr  leclione  l.uf.i.D.de  S^luian.intercL 

VoD  intcrprctibus  &  pragmaticis  noftris placct poffc  Saluianum 
intcrdidum  fi  non  diret^um  faltem  vtilecompctere  locatori  ctiani 
;  contra  tcrtium  poncflbrcra,quamquam  finc  rationc  cft ,  &  contra 
vcrba l.uC.de frecar.^  SAm*n.interd,  vt  in  fiipcrioribusoftfdimus, 
non  tamen  eft  finc  legcidipfum  cnim  duobus  locis  reibonfuni  vidctur  "k  Sal* 
uio  luliano  qui  huius  intcrdidti  anthor  cfTc  credicarriyM.  inprincip.  cr 
iU.tit.deS.dMAn.interd.VtmdYio  lcgis  ait  Iulianus,fi  colonus  anciiiam  infun-> 
dum pignoris  nomine  induxeric,&  eam  vcndidcrit,quod  apud  emptorem  c\ 
tz  natum  eft  eius  adprehendendi  gratta  vtileinterdidum  reddi  oportere: 
quod  omnes  fic  accipiunt,  vt  intcrd)(^um  hoc  vtile  ceddendum  fitpro  pahu 
ancilla;  ctiam  contra  emptorem.    Quanto  magtsproancilla  ipfacompctet 
quam  ponimus  cxprcffim  obligatam  fuiflOficenimargumentaturlacob.Mc- 
noch./»  remed. ^tp.f.. pof.^n/fl.7. Ai  in  f.i.idcm  Julianusfcribit  aper- 
tius,  ficolonus  res  aliquas  in  fundumduorum  pignorisnomine  intulerit,ita' 
vt  vtriquein  folidum  obligatjc  eflcnt»fin|ulos3ducrfii$  excrancum  Saluiano 
intcrdiito  rcftc  a(f>uros,lntcr  ipfos  vcro  n  intcrdiftum  hoc  rcddatur,nielio- 
rem  pofljJcmis  condicionrm  fbrc.tx  qujbus  verbis conftat  apcrtiffimcSal- 
uianum  intcrdidtum  non  aduerfus  condudorcm  tamummodo  competcrc 
Iocatori,vtdifi:rtercriptumcfti«//./.i.C.</f/>-c  rfr.redctiamcontracxtrancum 
pofleflbrem?  &:  intcr  locatorcs  ipfhs  fi  plurcs  tflc,ac  dc  carundcm  rcrum  op- 
pignerataruni  pofleffionecotendereproponaAti  r.  Ac  quamquamwon  apc- 
rit  lulianus  an  intcrdidum  illud  dircdum  ccnfcri  dibeat.an  vt  lc,  adcbque 
ia  dubio  dc  diredo  poti(isquimdcviili(cnfifieIulianumcrccIcndumcft, 
AKamen  non  dubiiant  imerprctcsquin  dc  vtiJi  poi.iis  accipicndvm  illud  fity 
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tum  quoJ  in  pratcedcntc  rer^onfo  cxprciram  vtilis  intcrJidti  incntioncm  lu- 
lianusFccerit:  Tummaximc  ne  alioquitatendum  ncccdario  lit  pugnarelu- 
iiani  rclponfum  cum  rcfcripto  Impcratoris  in  d.Li.C.de  /»m%<r  .quarum  legmn 
alicer  conciliandarum  nullam  fatis  bonam  rattonem  etrc  omnes  fatcncur, 
Nos  vcr6  probauimus  in  fuperioribus  intcrpretationcm  hanc  ncquc  mcnti 
Impcritoris ,  ncquc  refci  ipii  vcrbis  conucnirc  i  ncc  minus  dc  vtili  quim  dc 
dircdo  intcrdido  Saluiano  intellcxifle  Gordianum,  cum  rc/criplic,interdi- 
dlum  hoc  cantummodo  contra  condudorcm  dcbitorcnique  dari.Qiiod  fub- 
fencicntcs  quidam  ex  interpretibus  auli  funt  diccrc  corruptum  elicrcfcri- 
ptumGordiani',totamque  illam  parenthcfiu*  ul emm  tMntum)nod$  adurrftts ion- 
dnciorem  debiioremve  com^etit  *  tanquam  intcriincarcm  &  irreptitiam  dden- 
dam  cflTcjVt  &  alia  non  pauca  qus  &:  impcntorum  incerprctum  gloflfis  in  rc- 
fponfa  prudcnium  rcfcriptaquc  Impcraiorum  irreplifle  negari  non pote/l-. 
Ita  namque  Antoninus Teflaurus  Decif.  Pcdcinont.  Nc  tamcn  iflis  luccen- 
feam  illud  Eacitquod  non  polFum  mihiperfuadere,aucImperatorem  a  lulia- 
no  in  qu^riioneifladiircnlifle,autIuIianum  tant^  authontatis&crudicionis 
virum,  liuc  author  rnterdidli  fueric,  fiuc  non  fueric ,  ius  illud  ignorafle  quod 
Impcracor  non  litie  mulcorum  prudcncum  confilio  habuctit  pro  ccrco  &  cx- 
plocato,Nequctamcn  pofl^um  probarcquod  iidcm  voluntjficemendandum 
rcxtum  Codjcis  vt  totam  illam  paraithcllm  delcamus,qua  ctiam  deleta,iilud 
tamen  vcrum  rcmancbit  quod  in  cadem  Icge  fcriptum  fupereft  ,  fr  locatcre 
^     non  remitccntc  pignus,  id  cft  non  cxprcflSm  conicnciente  condudor  ca  qux 
locatori  obnoxia  funt.vcndidericincegrum  quidcm  ius  eflc  locacori  ca  pcr- 
fcqui  at  non  intcrdido  Saluiano,  fcd  adionc  Scruiana,vcl  ctiam  vtili.id  cft  ^ 
quafiSeruiana&hypochecaria.Quid  ciiim  aliud  adHrmanius,nili  hoc  ipfuni 
quod  Icx  aic ,  Saluiano  inccrdido  contra  excrancum  empcoicm  locum  non 
circ?Qi»6d  li  ad  dcclinindam  obicdionem,confiigiasad  illam  diftindioWfin 
^  Saluiani  dirc(fli  &  vcilis  quam  nos  improbamus>quid  ergo  aitinet  parcnthc- 
/im  dclerc,  quaiu  tamecfi  recincas.pcrin Jc  polfis  ac  prorccdcncia  lcgis  vcrba 
/   de  vtili  intcrdido  interpretari » vt  faciunt  ca:tcri  qui  nihil  cmendant.Ticeo 
quod  ratio  ipfa  iuris  qux  primtlm  inquirenda  femper, ^enendaquc  cft,cuin- 
cit  ncccflario  vcrum  eiTc  quod  ifti  tanquam  falfum  dcIcnt,SaIuianum  intcr- 
didtam  tantummodo  aduecfus  condu^orcm  debitor^mvc  dari ,  r iim  nafca- 
tur  intcrdidjmcxfolapadipoteftate:  padum  autcm  non  alijnoceicpofric 
*■  /     aut  dcbcat,quiin  ipfl  pacifccnti.Ergo  emendandus  omnimodo  cft  textus  lu- 
iiani  in  J,t,i.  f.i.Sczd  Scruianam  ac^ioncm  non  ad  Saluianum  intcrdidum 
r  accommodanJus.  Qaod  vt  fcnciam  praccer  ea,qux  iam  dixi,me  illud  etiam 
Valde  moucr,quod  iliam  ipfam  fpeciem  quain  lulianustraftat/ff  d.  $.  i.  tra- 
6latam  video  ab  Vipiano  tn  l.fidebitar  lo. D.depivtior.  ijfdcm  penc  vcrbis,  co- 
*      dem  fanc  fcnfu,nulla  camen  Saluiani  incerdidi,  fcd  tantum  Seruianac  actio- 
nis  fada  mcncioncjdccaiuslcgis  fencentianunc  videamus.' 
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I  dcbitorjinquit  Vlpianus,res  (uas  duobus  fimul  pignori  o- 
bli^aueritjita  vtvcricjucin  folidum  obligatac  eflcnt,  linguii- 
in  iolidu^  aduerfus  cxtraneosScruianavtencur,  Inter  ipios 
autc(n  fi  4Uje(lio  tnoueacur,po(ridcntis  mcliorem  condicio- 
nem  cfTc  :  dabitur  enim  pofiidenti  hacc  exccptio  fi  non  conue-» 
nit  VI  eadem  res ,  mihi  qucquefignori  cjfi  t.  Si  autcm  id  a(5luni 
fucrit,vc  pro  partjbus  ics  oblig3rentur,vtilcm  adionem  competcrc,&  intcr 
ipfos  &;aduerruscxtrancos  pcr  quam  dimidiae  partis  pofTertionem  finguli 
aJprehcndanc.  Qux  pofteiior  pavs  fcntentije  Vlpiani  nec  aluliano  pr*ter- 
milla  c(l  in  d.l.\.§.  i.  vbi  addic  ille,At  ii  id  adu  Fucrit  vt  pro  partibus  rcs  obli- 
garcntur>  vcilisadio&  aducrfuscxirancos ,  &  intcripfos  rcddi  dcbcbitper 
quam  diniidias  pirtcs  poircflionis  {Inguli  adprchcndent.Cum  vcro  lulianus 
antcrior  &:  aiitiquior  luerit  Vlpiano  non  minus  temporc  qu^m  authorita- 
tc,dubitandum  non  eft  quin  Vlpianus  fcntcntiam  fuam  ^  luliaiio  mutuatus 
/it,non  luiianus  ab  Vlpiano ,  nec  proinde  quin  idipfuni  fcripferit  lulianus  m 
d.Lx.i.i.de  !>4lHidn.interd.q\iQd  cx  Vlpiano  fcriptum  lcgimus  in  d.  l.  fidebitor» 
Atquin  Vlpianus  apcrtc  loquicur  de  Seruiana  adionc  tantilm,Iulianus  vero 
nonnifi  Je  Saluiano  intcrdido:crgo  aliquid  neccfrarib  cmcndandum  cfl 
vcl  apud  Vlpianuiii ,  vcl  apud  lilianum.  Non  apud  Vlpianum ,  quia  nemo 
dubitatquin  verifrtmum  illud  fic  quod  ait  Vlpianus  de  adtiont  Seruiana^ 
Compctere  illam  finguliscrcditoribus  &  in  folidum,&  aduerfus  cxtraneos, 
quottesdcbitor  rcs  fuas  fimul  pignori  obligauit  ,  ita  vt  ellcnt  vtriquc  in 
folidum  obligatx  :  At  Hona'que  ccrtum  cft  quod  dc  Saluiano  intcidido 
fcrjptum  legimuscx  luliano  ind.l.h$.  i.Hoc  enim  iliud  eft  de  quo  nuncdi- 
fpucamus.Emendandus  ci  go  cft  lulianus  pocius  quim  Vlpianus ,  prxfcrtim 
ciim  Vlpiani  fcntcntix  neque  racio,neque  alius  vllus  iuris  locus  obftct ,  lu- 
Jianiauccm  dido  rcpugnet  manifcftiffim^  refcriptum  Imp.  Gordiani  wr/.  /. 
i.Cde  f>rec4r.  Addo  quod  ex  eodem  ipfo  contcxtu  luliani ,  apparct  tradafle 
illum  in  ea  fpccic  dc  a<5lione  Seruiana  ,  Cum  quod  ille  aic  vtilem  adionem 
&:  aduerfus  cxtraneos,&  intcripfos  dari  debcrepcr  quam dimidias partes 
poflclllionis  finguli  adprehcndant ,  fi  adum  id  fuerii ,  vt  pro  partibus  (inguli 
obligarcniur  »  non  de  aiia  poflit  accipi  quam  de  quafiScruiana&  iiypothe- 
caria,quomodo  ferc  omncs  vulgo  interprctantur.  Dc  qua  enim  alia  intelli- 
gerctui?  An  fortc  dc  vtili  Saluiano?  Minimc  gentium.Intcrdidum  namquc 
viile  illud  dicitur,n6  vtilisaftio:Kcc  vnquam  interdiiSi  &adionisnomina 
ficuti  ncc  iura  confunduniur,qu5ujs  placcat  a^ionis  verbo  gcneralitci  fum- 
pto  ctiani  intcrdi(fla  cotincri  L.i&ionu  ^j.D.deoblig.f^  mH.  idque  hodic  muli6 
probabiliilsquim  olim  poft  fubftitutasin  locu  iHtcrdidloru  cxtraordinarias 
&  vtiles  aftioncs  $. vlt. Infl.de inierd.  Et  vcih  ita  eflc  apparet  euidcntius  ex  eo 
quod  VIpi*nus  ind.  I.fidthitor  iifdcin  plane  vcrbis  vtitur,  &  de  vtiliquoquc 
actione  loquitur ,  cuin  taincn  in  pixccdcntibus  non  dc Saluiano  intcrdi<fto, 
fcd  dcScruianatantum  ac^ionc  locutusfuiflVt.  Nequc  cnim  dubitandum  cft 
qiiin  vtilcm  aftioncm  Vlpianusco loco  intclligat  illam qi  soppoiTaturdi- 
rcct^  dc  qua  priiis  focrat  locutus.  Ergo  quemadmcduin  prarccdens  mcntio 
Seruiaiif  apud  Vlpianucbgit  nos  vt  quod  aic  dc  vtili  adtionc  interpretemur 
dc  vtili  Seiuiana,  ita  ccontrario  fubic<5l:.i  meniio  viilisac^ionisapud  lulianiJ 
qua*  non  dc  alia  poffit  intelligi  ,quam  de  vtili  Scruiana » faccre  ^ebct,vt 
in  prsccdentjbus  crcdendum  fit  lulianumi  ncque  dc  Saluiauo  interdidto 
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ncquc  dc  alia  act.onc  locutum  clTc  qnam  tlc  Scriiiana.  Alioquin  li  dicamoi 
in  pnorc  illa  luluni  fpccic^cum  colonus  rcs  fuas  in  tundum  duoruni  pigno- 
ris  noniinc  intuleriMta  vt  vtriquc  in  foiidum  obiigat.T  eflent,  talc  ius  circvt 
Saluianum  intcrdiohnnjliuc  diredum,(iuc  vtilc  dcbeat  compctcrelocatoii 
ciiam  contra  extrancum  ciuptorem  «  ue'mquc  adio  Seruiana  fi  cam  propo- 
ncre  locator  malitiquidni  ctiam  dicemusin  poftcriore  cafu  Iuli8ni,quo  non 
diccda  Scruiana,red  vtilii  ianium,&  quafi  Seruiana  pofiit  competerc,  xqu^ 
.interui(5tijm  Sahiianum  vtilc  compctiturum?  AnFortc  difEciliuseft  vt  vcile 
Saluianum  coinpetat,quam  vt  vtilisSeruiana?  An  nonediuerfo  Faciliuscfl 
vt  interditfla dentur,quar  funt  dc  fola  poireflionc,quam  vt adioncs qux  func 
dc  iurc  litigatorum»  &  domi nij  aut  pignoris  quxftionem  implicitam  hnbet? 
Quarcncc  diflimubre potcft  Cuiacius/i^.j  Ob  er,c4f>.i^.  quin  agiiorcataut 
fulpicetur  manum  Triboniani  in  d.  I.  \.    i.  eic  S  dutan.  intertf.  quafi  lulianus 
quidem  fcripfillct  in  priore fpecic  &Scru!anain a<5lioncm  conipeicre, &/n- 
tcrdiclaiu  Saluianum  :  Tribonianus  vcro  Scruiana  mentioncm  fuftulcrit, 
Saluiani  retinuerit  «  cum  lcgem  eam  poncrct  ffb  itt.  Dv  Saluuno  mtcrrftdi», 
Scdctlm  FateaturCuiacius  relidere  adhucapud  lulianum  Scruianxa^tionis 
mentioncm ,  quis  credat  circunifcriptum  k  Tnboniano  nomen  Scruiar.ac  a- 
dkionis  diredac,vtilis  vcro  reIid:uin?Sed  mc  illud  magis  mouct,quod  latn  o- 
ftcndi  rationem  iuris  non  pati  vc  Saluianum  interdidtum,fiue  dirc6kiim,^Iue 
vtiie,  ahavc  vUa  actio  qu<im  Serujana  competat  locatori  aducrfus  cxtraneu 
poflefTorem.  Ncc  magis  illo  cafu  quo  conuenic  vt  res  in  fundum  com- 
mutiem  indu(flac  vtrique  domino  eflcnc  obligatar,  quam  eo  quo  conucniflVt  * 
vt  fuiguljspro  partibusobligarentur.  Ncquc  vcrocrcdibileeftprarrcim  llij. 
rum  tuiflfc  Vlpianum  mcntioncm  Saluiani  inrerdicti  ci\m  luliani  fcntcn- 
tiamlicetfupprcflb  ipfiusnomincreFcrret,  fi  dc  Saluiano  quoquc  in  ea  fpc- 
cie  rcddendo  lulianus  aliquid  fcripfilTct  Potuit  fanc Tribomanus,  &  debuit 
generaliorcm  faccre  fenicntiam  Vlpiani/w^/.  I.fieiebitor^ofita  ftht.t.  *Drf>i- 
^«or.quarafuilTetluliani  tud.L  i.  ^.i.dc SAluinn.tnttrd.  vt  fuis  titulis  lcges 
conuenirent  ,  obcamquecaufamad  debitorem  qiiemlibctaccommodarej 
quod  luhanus  fcripferai  de  colono:  Latius  enim  patet  nome  debiroris  quim 
cius ,  qui  tanium  exconduftioniscauladebitor  eft  /.  cred^tores  lo.  cpm  tlpsh, 
/c^.D^- mt./^w/i^c.  Scd  non  dcbuerat  ca  rcs  faccre  ,  vt  apud  Vlpianum  dc- 
lenda  eflet  mcntio  Saluiani  interdi<lii ,  cum  appellatione  dcbitoris  dc  quo 
Vlpianus  tradtabat  colonus  ctiam  contineretur,  magnaquc  fit vtilitas  Sal- 
uiani  eo  quoque  cafu,quo  Seruiana  hue  dircfta,fiue  vtilis  exerccri  poflit.Fa- 
tcor  non  pofle dubitari,aut  tradtari  dc Saluiano,fiuc dircdo,fiuc  vtili  an  c6- 
petat,nifi ci\m  ag  tur  dc  rebus  coloni,  aut  a  colono  pro  fuiidi  mercede  obll- 
g4tis,vt  in  fcquencibus  manif  lliiis  uftcndcmus.Sed  hoc  contcudo,  ciim  VI- 
pnnus <» r/  /.//  <^c/>//(»-,trac'^ansgcneralitcr  de  quolibet  debitorctradtarcc  c- 
tiam  de  colono ,  non  debuilTc  apudVlpianum  toili  mentionem  inrerdifti 
Saluiani,fi  quo  cafa  fieri  poterat,vt  interdidum  illud,fiue  dircdun.,fiiiC  vti- 
Ic  locuiu  hjberet,&  concurreret  cum  Scruiana.  Eritquc  ratio  ha?c  noftra  ef- 
ficaciorficum  interpretibusadmittas,quod  nos  muKo  magis  neg.»mus,rcd- 
di  poffc  Saluianum  vcile  contra qucn.libet  pofrclTorcm,ctiamfi  cx alia,quam 
condudionis  caufa  dcbcatur.   Quidi.icnim  rcliquiflci  Tribonianusanucl 
Vlpianum  mentioncni  vcilis  Saluiani,quam  apud  lulianum  rcljqueiat ,  Iicut 
vtrobiquc  iucntioncm  reliquit  vtilis  Scruianx? 
\  ^  .  ERROR 
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Tovijinquics, nccarinonpotcft,  quindc  Saluiano  inter- 
dicto icripreric&icnreritlulianuvn </</.!.  j^.  i.  vcrbacnim 
iiia  funt  apertiora  cjuain  vtcauUIari  quis  pQdit>/w|Ji/i  «rfiw- 
fits  txtrmnm  SM^MimmdiB»  reCle^  ex^kmm*  HBt  yer^ 
funt  9  qiuenosemendatione  [niiiili  niiliii  iifcnniU|jiniii 
indigerearbitramur:{ic^uerefticiiend^  elle  vtpro  di^oQtt 
^Jtttidfn%\c^zxt\\i%S(ruia.non  Facilc  conflato  erroic  ex  literarum  &  didionum 
/imiliiudine.Ncc  enini  minusprope  acocdit  nomen  Saluiani  intcrdidi  ad 
nomen  Seruianxa(fbionis,quam  Saiuianum  ipfum  interdidfcum  ad  Seruiana 
adlionem,cumque  puAentiex  iiia^  priorcsliterx5<r»M.  cum  pundo  futH» 
ceread  totam  di^ftionem  Seruimn  capiriinendaniipotuit  fcquenc  nesatio  ««« 
<;iinbuMtti»fi»icribia«Ke^  fupernota  qos  ficer^^^uppleicc  >  vt  nlel^tt 
«eteies  tibrary»vel  nocU can«lfti»vel quam  paii<iortbus£ice«e  potereoc  IhK 
ris  omnia  fcrtbiere*  Quftd  non  incelligens-imperitus  quidom  liue  interprcs» 
/lue  librariusyaot  typographus  is  fuic>repofuit  SAuimo ,  pro  SerniMtdnc,  /iue 
quodprioresillasiiccras  ^frwM.reparatim  fumptas  nuilius  fenruscfle  vidc- 
ret,fiuc  quod  fubie(^a  diftio  interdicio  non  de  alio,  quam  de  Saluiano  intel^ 
ligi  poilc  videretur.cum Seruianum nullum lit  incerdidum.Dico  igiiur lu- 
lianum  iu  fcripHnc  quomq^o  cx  vcra,&  ncceifaua  iurisratiune  fcnbere  o- 
maimodQg^ebai^M^M/i  dduerfmtxtnnmim  SentkOkhMm  htttrdiSh  reBi  exfe^ 
rimntMie^  tcft  iiec  eommodUCaa^f  ulianus  non  mindfcum  tnrij  ratione 
confentiat,&cumImp*GoidiamMii^^./.i.C.<^^rer4r.  quanicuni  V^iM|e^« 
ti.Lfi  debitor.l^e^circo  vercndum  etiCrvt  iocus  illeiiiluuii  non  fatis  accom^ 
modatus  vidcaturWftr.  *De SdlmdnointerdiLio.  Tam  enim  ad  titulum  iilum 
pcrcmctlciri,none(rc  locum  in  cafpecicSaliuano  interdi<5to,  quam  fifcri- 
ptum  cffet  locum  ciTcfutiicitquc  intcrdi(fli  mcntioncm  fupcrclTc ,  ne  quid% 
Triboniano  iliea  lulianifententiafub  illo  citulo  collocanda  minils  appofi- 
tdfiidttm  videacanMasimd  veilbdkm  tn  fcqucntibos  in  quibus  nthil  emen^ 
,4amiistpeiiclcriptum  ifc  ioter  iprosfundicondodi  domioos  po^Ofeddi 
Saluianum  illud  interdidum^etique  cafu  meliorcm  poflelR>fis  eottdicioai 
£ore.Tra^oi;enmi  luiianus     yjifut  in  qu  ibus  fingolts  diBerfa«»ftis  con* 
ftituit.Primus  ca'us  eft,fi  coIoBu$rcs  fuas  in  fundum  dnorum  pignorisne- 
mine intulericit.i  vt  vtrique  in  folidum  obligatae  elfcnt,*^'  linguh  locatorcs 
iidcmquec^omini  veluic  agere  contr.i  cxrrancum,  id  cft  tcrtium  po/rcflb- | 
r6>^|Saluiauointerdi<5toquodefl«fanccommodius,ijueScruiana  a<ftio- 
ne>^Sii^|^||si^(ascft(i  ni^di^afpecicSc  conucnctonc  fuppofic^  vclint 
iocaMrceliill^  agcte&Saluianuni  quoqoeexefoere  TcitiMeftii  Idf 
fucric  intcr  eos&^eionum  vt  pro  partimis  vcrique  res  colonidbl^iireitfrai'. 
Pnmo  cafu  ait\mi|ito»  fmgulos  ioeatoresa(^ionc  Sefiiiami  rionimerdi^  ' 
aducr/uscxtrancimi  rc^eexgfrtarosiVt<r'r*i/./.i  r.r/f  ^rrt-rr.cT  d.Lfi4^; 
fffr.io.D.^V/'i  //cr.Ncmr>cqniaSaloianuminterdidum  non  aduci fu^  txrra- 
neum  competere  potcU,(ed  tantummoHb  aducrfus  condudorcm  cundcmq; 
debitOLcm,qoifoljsdcpignore^a£l:iisfiiir.Secu!«5docaru  no  qoiden-  ncgat 
luliaoue  etiam  actioncni  ScrttiMamincer  ipfos  locacotes  dan  poiTcnihil  c- 
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nim  prohibci  djii,  quod  &  lcripiucft  tn  d.U/t  debitor, [cd  ait  inicrdickum  hoc 
Saluiaii.iin  intcr  ipfosrcddi  poirc»quod  non  ram  ab  Vlpiano,qi)im  ^Tribo'> 
niano  prxrcrmifjufuinc  /o  pJ /i  ./f/>^rc»,c6flat  rmnifQiic exlMt.ff,Je  SdUun. 
intcr4.\\\  tj  a  h^c  caJem  fciitct  a  proponitur,non  tantum  ex  codcmVlpiano» 
fed  ctiam  cxcodcm  Vlpianiiibio  ,  fi  cicdimus  Cuiacio  qui  infcnpiionem 
dtHx l.vlf.  cmcnd  t  cx  nifci  iptionc  J.l.fi dihitoi ,vt  inicium  vnius  cum  cxtrc- 
moalterius  coniungai  Tcrtio  autcm  cafu  ncgat  luhanus  autadioni  dircdl^ 
Scruijiix,  a.itintCididoSaiuunojfiucdirciko,  fiue  vtili  locum  cffe  poifc»  - 
fed  vtileni  adbioncin ,  id  ci\  qiiati  Seruiaium  &  hypothecariam  dari  dcbcre 
ait ,  &  aJueifus  cxtrantos  &  inrer  ipfos,  id  eft,  vt  ancithcfim  agnofcas,  non 
taniiiin  fi  agant  aducrlus  cxtraneos ,  quo  cafu  diclum  fucrat  in  priore  fpccic 
habituros  ilius  non  qutJctn  S  iluianjm  iiitcrdi(Sbum  ,  fed  a(5tioncmSeruia« 
nam  ,  fcd  etiam  i\  ag  »nt  inter  fe  inuiccm  ,  quo  cafu  fi  prioc  fpccics  tradarc- 
Cur  ,  hjbcrcnc  illi  etia  n  Saiutanuin.  £\  quo  intelli^imus  luhanum  vbidc 
priorerpccictratft  iuit,  diihnxiffc  duos  iiloscarus,&  alitcr  refpondffTejfilo- 
catorcs  finguli  auucrfuscxtraneum  ,  aliicr  vero  fi  inuiccm  cxpcriri  vcWent, 
quoJ  &  prioc  illaantithcfisdemonf^ratiwrfrjfyii  vf»o.  In  pol\criore  vcr«t 
fpccic  idem  iuris  conftituere,fiue  contra  tertium  fingulj,fiuc  inuiccm  cxpc- 
riri  vclint,vt  fcilicccnequc  Seruianam  habeant,ncquc  Saluianunijfed  quafi 
Seruianam  duntaxat,feu  hypothecaiiain.Jtaque  opponit  lulianus  poftcrlo- 
rcm  fpecicm  priori  in  totum,xi\m  ita  fcribit ,  ^t  jiid acium  fuertt  v/  frtf^r- 
tib/<j ,  re<  tUt^tirentur ,  yttlts  dcitc  (fr  aduerfus  extraneos  ^  inier  tpfos  dari  debebity 
vt  fignificcc  circa  px)ftcriprem  hanc  ipccicm  non  eifc  adhibendam  diftin- 
<5lioncin  qux  circapriorem  adhibitafucratancontracxcrancuoiagcre  fin- 
guli  vellcnt,an  intcr  ipfos.    Diccs ,  quod  ad  priorem  fpecicm  aciinet,arRi- 
thefim  pocius  in  co  cffc  ,  non  vc  fingulis  dctur  Scruiana  coatra  extraneum, 
intcr  ipfos  vero  Saluianum,  vtroque  eniin  cafu  Saluianum  faltcm  vtilc  rcd- 
di  poffcfed  in  co  quodlicct  vtroquccafu  pofljtSaluianoiocuscfTc,  camcn 
ciiin  aduerfus  cxtra»cu  finguli  agunt,finguli  quoque  vincfitjaiioquiftoncf- 
fet  vcrum  quod  ait  lulianus  fingulosaducr/iis  extraneum  redc  Sahiiano  cx- 
pcriri,cam  vcro  inter  ipfos  Saluianu  rcdditur,folus  poffcfTor  vincic.  Ac  fanc 
facendum  omnino  eft  fic  ancichefini  hanc  cxplicaniiain  cffc  fiailmittasin 
primo  cafu  pnoris  fpeciei  Saluiano  locum  cflc.  Vcrum  prxicr  id  quod  in- 
tcrprctationcm  noftram  probabiliorcin  faciunt  vcrba  illa  poftcrioiis  /pecici, 
qux  proximc  retulimus,&  quibus  tormatui  antithcfis  non  taiituni  in  ccnc- 
rc  adionis^fcd  cciam  in  eo  quod  idem  genusa(rtionispluribuslocatoriDus& 
aduerfus  cxtraneos,    inter  ipfos  accominodatur,illa  eiiam  ratiopronobis 
I  facit,5<:  emendationem  noftram  mirificc  confirmac ,  qubd  quarouisconcc- 
derem  intcrpretibus  quodomncs  volunt  ,  Sahiianum  intcrdii5tum  faltcm 
vtile  dari  polfc  contra  extraneum  poireftorenhficri  tamen  confcqucns  nullo 
modo  poflct ,  quod  cx  Inliano  fcriptum  lcgimus  in  d.l.t.^.i.  plurcs  locatores 
aducruiscxtrancum  fingulosSaluiano  intcrdi(5lo  rcift^  a^turoa.Nam  cumi^ 
•  dcmum  rcftc  dicatur  agcrc  qui  fic  aecndo  vinccrc  &  obtinerc  debear,lntcr* 
di(5Vum  autcmSaluianum  ad  poncfnoncm  adipifccntlam  pertincatUicri  non' 
poteft  vt  ij  quibus  fingulisrcs  conduiftoris  in  folidumcblieatx  funt,rc(tle. 
agunt  finguli  Saiuiano  interdi^io  aduerfus  cxtraneum,  quin  hoc  ipfo  fipgu- 
'  J.I  fiant  eiufJem  rci  infolidura  poflrcfforcs  :  id  fiquidem  demum  cft ,  in  Sa!-" 
uiano  viocctc  >  i\eri  fciliccc  poflcllorem  cius  rci  dc  qua  obliganda  coa- 
>  %  ucnitj 
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Qenit  9  Sc  quidem  pro  ca  ipfa  pactc  oux  in  paftumpignorisdedu^bafuir» 
in  folidum  igitur  t  Ci  agcnci  interdioro  res  in  folidutti  obligatafuir.  Ac- 
^ui  tradaniusdepluribiislocatonbus  quorum  vtriqucres  fuerit  in  rolidum 
obIiga€a,id  e(l  Hngulis  Cotatnon  pro  partibus  :  ConcIuJcndum  ergo  cfl  ii 
rcdtc  agant  finguli  Saluiano  comra  txiraneum,fore  nccefiarib^vt  totius  rci 
pofleffioncm  infblidum  cjuif^ueadipifcacurjatque  ita  vt  plures  eandem  rc 
limulijjnfolidum  poflidcrc  incjpiaut>ade6quc  authore  pra*tore  ac  cjc  in- 
tcrdidlo,&:  confequcntcr  iullctquod  tamen  nc  lieri  poflic  non  tantdm  ratio 
lDn$»fcd  eiiam  natura  ipfa  impcdimcnto  eft  »  ^.J  J.  excofitrdrio  D.de  acquir* 
f9fJJt4oin  [olidnm  19 SDJe prec.tr,  Nametfi  Sabinianorum  ea  fuit  fentcnti^  t> 
vtpoilit  cadcm  resa  duobus  fimul&  in  folidum  eodcm  tcmporc  poflidcri 
dum mod6  non  codem  gcnerc  poiTcilionis» fed  ab  vnoiuftc)^  aiio  iniuAe  ^ 
l.O"  i>A€t \<;,$.eNm  ani prec-ortteoa.tit.c:  d.f.ex  confrjrio ,  quam  fcntcntiam  lu- 
lianus  quoquc  noucr  tw]q'uam  Sabinianus fccutus  fuit,vt  conftac  ex  d.  l.  duo  . 
tH  filidum,  omnes  Camen  confentiunt  candem  rem  \  pluiibus  iui^e  poflTidcri 
in  fohdumnon  poflcautapluribusiniuftc,  ficut  nec  quifquam  diOitctutiu- 
ftc  poflidere  illum  qui  praetoreauihore  poflldct/.  iujte  11.  D.  de  ti^utr.  poff, 
El  authorcprxtorc  illum  poflicfcie  c^ui  cx  caufa  intcrdidi  adeptus  cft  pof- 
(c(S\ov\cml,is  (fuidedmjnut  i^.DJeretmndtcdt.  Naxn&inde  fit  vtine^pof»^ 
feflione  omnimodo  iiUim  tueri  prartor debeat.l^on  nrragis  igitur  fierT  pbiclfi  ' 
vtplures  locatores  de^^adcnrre  Salaiano  intertfi(fto  rc(^c  agant  finguli,qii& 
vtprartorfaciat  cosfingulosciufdcmreiiuftosinfolidum  poifcirores.  Ser- 
iiianaproinJc  aftionecxpcriri  eos  ncccflecft  vt  rcftc  cxpcriantur,ncc  fc  in- 
iiicem  impcdjant,  quomodoahisplerifquecafibus  cuenic  vt  pluribusa6kio 
'aliqua  in  folidum  compctat,  &  tamcn  neutcr  cxercecc  jllampofllt ,  ipfis  fe 
mutuo impedientibus  (inon  prii\sinterfeconfentianr,vtiin  h  quouesi\.  iu 
frtmip^DuleyfifrM  %.infi.D.qHib,m9d,'»fi*sfr.Mnttd.lmufmoilt  S^.f.vlt.de  lei.  I. 

 — -r — '  '  i;:/,  !  J  ^    ,  -^;  Kjli^',.-' 

^    E  HR  O  R   N  O  N  V  S.  ^  ^  ^^^: 

cUffereiuid  SermMx  dciior.iso-  SAluidniinterdicii^  itemque  direci^  pin^tcdti»- 
nisji plures  de  eddem  re  in  folidum  dgere  >Wi»>  * 


[VK-vc^nonficutinSaliiii^S;,;,^^^^^^ 
diunt^um.i«KY;^^,^ /9-  ;  W//.r66. 

S^^ruianx  &  Saluiani  intcrdiai  rationcm,  quod  per  Seruianain  Iicdt 
-poirefrio  auocctur  in  effeau,non  tamcn  de  adipifcen  Ja  pofrcfsmne  conten- 
K       ..     /.  .  .  .   ^  #.^M.<*Mri  «i»iorrmDlunbo$crcaito- 


poUcUioauoccturmciTcwu,iiuiit-t"v"«- --•r  ;  r  .^,.^A,tr^ 

5it  cteditocfed  de  iure  tantam  pignoris,ean  Jem  veio  rcm  P^^^^^^^^^^^^^ 
1  ibus  fimul  in  folidu  obl.gari  mhil  verar,  vt  ncc  pluribus  m  fohdu  vcndi  du 
ne  diucrfistemporibus  l.quidu,huJluD.adlcg  Ornel.defJf.l.l. 
„un.fM.fi/uts^6,$^^^^^^  O-qu^  -ondum  15  ^•^y''.'^- '  • 

Nec  ad  hoc  Seruiana  cxcrcctur  vt  condemnctur  poffcflor  aJ  ^^^^J^^ndum  cr?- 
-  ditorem  polTcfl-orem.fed  quonkim  arbitraria  aaio  cft,  m  id  tiit;^n^co"^P« 
^  vc  nifi  res  obligata  iudicisarbitrio  reftituaturconJcnmctur  ^ 
intercft  petitoris  l.pfundus  i6.f.in  ynndUMtione  ecd.tif.de  figno^  .Ad  aliud  porro 
tcncri  polfeflbrinon  potcft  ,  quam  vt  ewn  rcm  qu«  petitur,tcmci  rciti- 
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cul  s  rls  oblig«a  fucct ,  conucni««r.  Qnfi  cniip  ol.ud  priftate  poffit 
fu  u  cx  praLcre  .  n.l.vt  (cn.elca.n  relkituat?  Cu.nque  .cft.tutio  fit 
fatt„ncceUc  cll  rclt.tutx  rc.  poirclliorc>nd..id.  in.cr  pc.torcs.  vt  qu.  ..n- 
i«  folidunxSctuiana.non  pro  partibus.coga.uur  tamen  conte- 
t%ffXl  d.rc.rcft.tut,onepro  (ua  c,u,lci«e  partc  ...d.u.fa:  Q!."<^"';"^' 
c,V, et  an,  .■l,.l>.anio con.,.,sat,vt ..,  rolidum  ag,  ncceHe  f.t  .&  ran.en par- 
foK  ,  o aJfiat  l,bera,.o..a.,?»t ...  I..n<.r, r,w„,.  8,.  J . .»  M„n  <t,  y,rb. 
"6V°Pro„,Jcn,h.lcan,xeft,cur  plurcs  Scru.anam  .n  fol,du,„c,u(dcm  ,« 
„o^„nc.xcrccrcproh,brantur,autcur(e,nuicc,ni,.,rcd,.nt,qu,a&obl.- 

ca  io  p,snor,^ac  ia.o  c,u«  de  p.gnore  ...ft.tuitur .  tot.  .ur,s  elt  non  : 
»  fu„sr4m  r«.o  non..c,.ug„.«.  ciuomi.uscaJe.-.,  rcs.vt  d,x,m.,s  &  obl.- 
« u  fir  Plxr.bus  in  fol,du' .,  &  obl.gata  cllc  dicatur.  At  pcr  intcrc.uua.  S./- 
.4«nu,T,^  (olom  ,n,cnd,.ur,vrqu.  .^s.t.portcffioncn.  ad.p.rca.or  fia,si  J»f- 
TeVror.  &  quidem  i.,  folidum  f,  rem  de  c,ua  ag,t,habu,t ..,  foUdun,  obl  gati, 
&  adpcrConamilliusquiconucnitut,,„ierd.c^,.m  rtfcrtur  ,  „on  vt  al.qa.d 
fcciat/cd  vti  nc  vl.n  faciat  ci  qucn,  ptxtorvul,  hc.ipolUlIorcm.   Jtaqte  f.  . 
'  p™a,iaturplurcsloc,tor'es  dcc^dcm  r*  fimul  Salu.ano  vt,  ,„.er^o. 

^cfi  iuberct  fieri  eos  fimul  &  in  folidun.  e.ufdcn  rc,  H^no'"' 
-**rcc  quicquam  .ntcruenit  ex  pattc  rllius  qu,  conucn,tur,  quod  pof ^""■'^f; 
repotefticm&cxccutionem  intcrd,ai  ad  impl.cta.cn  ,llam  tollcnd»,» 
nuc  e.  ciufmodi  prctoris  .mperio  p.oficifccrctur.Nih.I  eo..„  racere  .ubc.ut 
q,"em  ime.diau,n  ^roh,bitoriumexcrccur,  fcd  tarjm  taccrc  pto- 
-'t  l.il^tur.Hx  quo  illud  ctiam  fit,vt  c,\m  intcrdi&um  hoc  Salmauum  ,n,er  l.- 
-  catorcs  ipfos  redditur.  ncccITe  fit  poircirorcu  vinccrc.vt  ul.anusfcr.bit  •• 
°7...  &  Vlpian.i,.  ll.vKM.Jc SM:..^«.m,nJMon al.a  vt.que  r.t.pnr. 
«uim quod  aliter pofito iurcid cft  fi  v.erquc  po^Tc.  v.nccre  ncceflc  cflct  V; 
tTur^^  ine  fieti  in  folidum  po(rcirotcm,c.u«  dc  iis  traScmus  qu.bus  rcs ...  fo- 
dumfu.t  obI.gata.  Prxtor  autc.n  non  magis  (accrc  poteftquam  pr.»«u5 
Stvtduo  lintciufdcmrci  pofl-clToresin  lol.dum  'odc gencre polTcf. 
^ni^ominii  cadcm  qux  polfcfllonis  ratio  cft.No  cn.n,  ''"pj  fi"' P»^'^, 
„ci,i(3c.»~-i  duo  fint  in  folidum  domi.>i  quim  vt  duo  .n  fohdu  poircfto», 

iW....V.>Jt>>q'»«<><>'''''^&''-.  ■    •-Qtcftvcoluiibu.p""'"""""' j  " 


-  ERRORDECIMVS. 
De  rA!:one  cnr  direElji  yindiuti*  k  pluribuj  in  fJiJumproprfix. ; 

uiatidm^  "  ' 

V  ODfiquispergatqaacrerccurrcivindicatio  qii«pctitoria  cft» 
propii\i  hac  parte  accedat  avl  Saluianum  intcrdidum  >  quod 
poncilbrium  ell»  quam  ad  Seruianain  adionetn  ^uam  a^quc 
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petitoriam  cflc  conftai,  prjefcnim  cum  dorninium  Cn  iuris,non  mrnus  quim 
p  gnu$,&  vindicatio  dired^a  domini j  perindc  arbirraria  lit,  aiq',  Scruiana  vcl 
nyporhccariaquac  nihil  mCi  pignoris  vindicatio  cft,llcrpondendum  erit  dif- 
fimilitudinis  rationciii  cx  co  pendcrc  »  quod  vna  cadciiiqiic  rcs  jnplurium 
doiiifnio  infcriidum  cflc  non  potcft,ac'pluribusin  folidum  obljgata  (jllc  po-> 
tcft  Hoc  jpfnm  vcr6,ipquics,our  ita?Nimirum  quoniam  dominium  rcj  cu- 
iunibci  yii  matcr'ial)tcr  (uinatur ,  nihii  nili  rcs  ipfa  cft  domino  fiio  acquiflta 
Mr?.l./fuici  ahui/  SO^Djf  vi )  b.fi^hific»  (i  Formaljtcr,  iu^quidcm  rci  potius  quam 
rcs  ipfa  cft,fcd  tale  iusq-iod  muito  domino  auftcrri  non  poteft  vul^J.id  quod 
noJiiHm  n.c/erfg.tMv.ncc  precio  vllo  a?ftim3ri,quia  nemotcm  fuam  fiuc  iufto, 
(iuciniufto  piccio  veiuic.c  mujtus  co^itur  l.honen:m  9.  7).r{r..nmt.l.ne(  quafi 
yo.D.cierri  vtndii .  At  lus  pignorisnon  cft  ciurniodi.Lft  cnim  acccirorium  ad 
obligationem  principalem  debiti  quJt  commodam  in  pccunia  rccipit  diui- 
fioncin  ,  nihilque  prohibet  pluribusSeruianam  finiul  i?»'  in  folidnm  in  ean- 
dcm  rem  cxcrccntibus  ,  offcrri  JkpolUflore /ingulis  folidum  quod  ijs  debe- 
tur ,  qui  vnicus  cftcdlus  cft  adionis  Seruianjc  non  ad  alium  finem  compara- 
xx}  vt  quamuis  vni  fatisfadum  fit  in  folidum,al)j  tamcn  adhuc  maneat  res  in 
folidum  obIigata,quoufque  fitctiam  ipli  folutum,autaIiter  co  nomincfatif- 
factum.  Itaque  effedu  ipfo  nihil  intereft  an  FundusTjtianus  mihi  pro  quin- 
gcntis  anreis,  &  tibi  pro  aliis  quingeutis,  vtriquc  infolidum  obligatus  m,an 
mihi  vei  tibi  foli  pro  mille ,  hJcc proindc an  Scruianam  aut  quafi  Scruianam 
nosambo  fimul  &:in  fblidum  in  cum  funduraexerceamus,an  altcrutcrno- 
ftrum  folus  :  quianihil  aJiud  cx  cofequiiur,  nifi  vtvcriim  fitdicercfundum 
Titianum  pro  njilJc  aureisobligatumcftc.  In  fumma,  quotjcs  dc  pignorc 
Uadbatur  debitJ  pnncipalis  ratio  principaiitcr  habenda  cft  cx  quo  uis  pigno- 
ris tanquam  accefforium  arftimatur:  quod  dc  dominio  non  limilitcr dici  po- 
teft.Vnde  illud  quoquc  fit  vt  ci  tantum  qui  iurc  pignoris  non  itcm  ci  qui  do- 
mini)  lure  poftidct^oftcrri  poffit.  l.z.Cfi Mtiq.creH .ptgn.vendtd.iVjnlsu  il.Jl.i. 
D .quth.niod  fn^n.y^hypttih^nltm.  Supcrcft  vt  vidcamus  quid  illud  fit ,  &  qucm 
fcnfumautq!  a:n  rationem  habcat  quod  exluliino  fcriptum  legimusm  ' 
$.\.f}.  dc  Silm.tn.tnterd  &  nos  vcrum  c(fe  non  ncgamus  inter  ipfos  locatores 
Saluianum  interdjtfiu  reddi  poftc.Id  cnim  cx  diamctro  pugnarc  vjdctur  cum 

co  qiiod  tam  conlbntcr  dcfcndimus  Saluianum  intcrdidum  conipctc- 
•    -  rcianrummodoa^ucrfuscondiidorcnKCijm Jiullomodocondu- 
^or  vidcri  prfl[it,qui  ipfe.tquclocatorcft.Pcrtiuctvcra 
.         ca  quarftio  ad  interpreiationem /.>//.  f^o/.r/V, 
l^.f/t' Ww4w.iw/frr/.quar  ipfa  quoquif 
perobfcuram  fcntcntiam  habc^  r 
"      *      i.       rcexiftimatur.Decadu  fc-  .      ^  .c 

l^-  **•  qMcntis  tra«5laiia . 

^  'ftacric.  *  ^  ^^-••5 
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condu(5lor  ipfcnon  habcitvion  fi)iuni  quia  vacas  poflTeCrio  faciJius  adprehen^ 
di  potcft  qua.n  au£  non  vjcatjfed  cciam  quia  licn  tacilc  poteft>vt  lei  iudica- 
tstteniporc  conaiidor  e*m  rem  poflideac  quam  non  poflcdcric  ancca,ncque 
propoOti  interdidi  tcmporcificqiie  litis  Gooteftat*  >  quod  fufficic  vt  ccucre 
poffic  interdiduin  Mrg,LtfMtlfiimdiemi6J»  friicifJ^dJmmt  56.^.frjp.D.  th 
fmJtntdJLfimam  %74A»'D.dtm  iMicJ.jmfitm  joJ»friiictf,DJe  fec^ 

■f  I  ■  III'  I  «  I  .  II      M  t 

ERROR.<i^VlNTVS. 

Hki^fkrmU  im9irJ§3ort4m  dcitpif  enti^  fojfcfiifitns  (jr  fetiieiij  etidm 

guoddJ^oJjcJiiMtm, 

T  in  hoc  quo^ue  diffcrt  valdc  i  ntcrdidum  Salulanum  ab  aAione 
hypothecaria»nocfi|jii^4direAarci  vindicactone.  Nam  ncque 
dominij,ncquc  p  gnoris  vindicacio  aducrfus  alium  dari  pott ft  oua 
qui  vcladhuc  polsKieit,vcI  dolo  malo  dencritpofsidcre,vcl  {cliti 
obtr.lcrictanquain  poflefsorcum  non  poflidcrct.  Hos  cnim  poltcrioresta- 
nictii  reucra  no  pofsideant>pro  polschorib.  tamc  habcndos &condciiado$ 
eCsc  placct  Uqmfe  Uii  ^yDJe  fcui.hered,Lu  qut fe  obinht  25.  L^ut  f?efiiono  ^6.D, 
dereivi»dkj.//ftMdiiii6,fJ»  iMiMft'«0r  2>.ar  j»/^tfor.Niiiiiiu,quia  per  vtraq^ 
Tindication£»(iiie doaiin^uepignori$>id agtiur,  vt  qiu po£sidcK«itilitaere 
}tibeacur,&  ni  rcdituat  qoltiaMorisiACCre^  cond^fmie(y  r/.f Nir^Mre  68. 
^Jerei  vin^/f.Heriautemnon  potefl  vtrci  pofscrsionem  rcftltoaf » jqai  eam 
fM>nhabct/.e/7*t««w  c^.eoi.Q^A  tamcn  non  fatisbcncab  intcrprctib.  noilria 
obfcruatum  videtur,t]ui  folent  dicere  intcrdicta  adipifcend^  poHellionis  fa- 
pcrc  naturam  pecitorij,quafi  iion  in  alio  diffcranc  ,  quim  quod  m  pctitorio 
difputacucde  doniiniuim  iiiis  veru  inccrdictisdcpoi]'enionc,  cum  tamc  vc- 
idm  ftc  difiecfe  iHainter^etlamcadonepofleffionistadcoquc  cuam  ex  par~ 
fc  agcntis,quippe  quilicavtriqueviapooieffioncaiadipirci  &  naocifi/d^ 
fidcMnaNn-in  intcrdic^  contendit  de  pofliefliooc^io  f^orioaiiMoi  ia. 
4iaonon  cam  de  podedionc  quam<kdominoautdeiaie,pignoris»vt  explj<« 
cabimus  in  rcqiicntibustfcd  diifcrunt  mu!c6  mngis  ex  partereii|iii€Onucni« 
turfqucm  inpecitorioncccirecftpo(Tc(rorem  ciie  aucTaltcm  pro  poifefTore 
^aberuat  in  interdiilo  non  cft  ncccirc.Et  ratio  differcntiac  cft ,  quoniam  in- 
terdida  adipifcendac  poftefsionis  oninia  funt  prohibitoria,  &  C\c  concepta  vt 
Prartor  vim  iieri  vetct  ei  qucm  vultpofscadipifci  pofsersionem  :  pcoinde 
sooadalindobligant  eom^aiconuenitur  »  quam  vti  ne  vim  iaciat  a^ori 
porserstoncoi  adprehendeou  ».quod  vt  pnrft^re  pofsi t  j  nil  occc&e  eft  cum 
fo(sidcrejiidio  aotcm  petitoria  noo  prohibitionem  >  Tcd  iulsam  implorai 
iudicis,  vt  is  qni  conuenlcur ,  cam  rcm de  quaagtotr»  reftituete iabcatOCa 
Supponit  igitur  habcre  ilium  ccfticucndi  faculratem  ne  alioqui  agere  ftn» 
ftra  vidcatar.vt fcripcum eft  in  /.  qiti  ffeti(orio^6.  D.derei  ■vindic.  quam  jfor- 
th  haberc  non  alitcr  potcft  ,  quam  fi  rci  dctcntioncm  habcac  corpora- 
lcm.  D»xi  </f/fii/i#a«»  non /»c^y^tf«r//*,  quoniam  &  direda  rei  vindica- 
tio&  hypothecaria  contenu  cft  vt  qualirqualispofscfho,  id  cll.ctjam  il- 
la  ,  quz  magis  propri^  nuda  »  9t  afinina  detcotatio  vulgo  appcUatur» 
-iitpi^cipors^rcm  %.  fiqoificm  fuiici(illa.vtqiri  contteaitttr  tmqaaot 

polTcf; 

Digitized  by  Google 


DECAD.  LVllI.  ERRORVL  173 

pofTcrtor  habcat  faculiatem  rcftitucndi,  vtciiie  cx  co  inducatur  arbitriuin  iu- 
dicis  aii  condeinnandum  rcuni  in  id  omnc  quod  iatcrcft  aAorisfi  rcsnon 
rcftituatur  d.l.ujjntum  9.  in  fi»ecd,  Ac  intcrdidta fiuc  adij^ifccndac  pon'eftionis 
lini )  iiuc  rcf incndar»  fiuc  rccupcrandx  non  nifi  ad  vciain  poflcHioncm  per- 
tiiicnt}&  in  ijs  omiubus  id  agit  prxtor,vt  cum  cui  dat  intcididum  aut  faciati 
aut  rctincat  vcrum  policflorcm.^./.')//^(i»»w.  Qiia:  alia  nec  contcnincnda  dif- 
fcrentia  cft  inter  adtiones  in  rcm,  &  intcrdi(5ta.  Conciudamus  crgo  Saluia- 
rum  interdidtum ,  quoniam  adipifccndar  poflcftionis  >  &prohibitorium 
cft  >  non  ex:gcrc  vi  is  contra  qucm  proponitur  aut  poflcftbr  fit  co  tcmporc 
quo  conucnitur,  aut  fucrii  co  tcmpoic>  quo  de  pignorc  pacifccbatur,&  idcb 
nulla  probatione  alia  oncrandiim  eum  i]ui  Saluuno  txpcruiir  >  niliqubdis 
cum  quo  cxpericur  conucncrjt  dc  pignorc:  quam  conucntioncm  ccrtum  cft 
ficri  polfc  ab  illo  etiam  qui  non  poliidcat  >  ficut  &  ab  co  qui  non  fit  rcucra 
dominus  >  qnamuis  non  nifi  prorfus  incptcab  co  qui  fe  dominum  elTc  non 
putec  nc  quidcm  pcr  mendaciuni,  qma  fituti  folus  lilc  qui  vcrc  dommuscft) 
aut  qui  vcri  domini  voluntatcm  habct  poteft  ius  &  vinculum  pignoris  con- 
ftitucre>  ita  nec  ficri  potcft  vc  qujfqoam  pacifcatur  dc  pignorc>nifi  tanquani 
dominusjion  etiain  quafi  poflcflot:  Kec  cnim  ficiu  dominij,fic  &poftcffio- 
jiis  ncccffitas  vlla  fubeft  ad  pignus  vtiIitercor<fticucndum. 


ERRORSEXTVS. 

De  fententoM  cr  lecfione  l.J.f.uD.de  S^luian.inter^, 

VoD  intcrpretibus  &  pragmaticisnoftrispiacctpofTcSaluianum 
intcrdi(5tum  fi  non  dircdum  faltcm  vtiiccompctcrclocatori  ctiam 
contra  tcrcium  poftcnbrcm,quamquam  finc  ratione  eft  >  &  contra 
\cx\>^l.\>C.de fmar.^  Sdilman.interd,  vt  in  fupcrioribusoftfdimusj 
non  tamcn  cft  finc  Iege>idipfum  enim  duobuslocisrcfponfunj  vidciur  ^  S^il- 
uio  luliano  qui  huius  intcrdidi  authoreflccrediturm/.i,  inprincip.  cr 
iQ.fft.de SAmAn.ini€rd.Vt\nd^\o  Icgis  ait  Iulianus,fi  colonus  ancillam  infun- 
dum  pignoris  nominc  induxeric,&  cam  vcndidcrit,quod  apud  emptorem  cx 
ea  natum  cft  eius  adprehendendi  gratia  vtilcintcrdid^um  rcddi  oporterc: 
quod  omiies  fic  accipiunt,  vt  intcrdi^tum  hoc  vtile  reddendum  fir pro  partu 
ancilld:  etiam  contra  emptorem.    Qnanto  magis pro  ancilla  ipfa  competet 
quani  ponimusexprcffim  obligatam  fuifle?ficcnimargumentaturIacob.Me<- 
noch./«  remed.ydiitp.fi.pof.iju/fKy.hH.^^.Atin  jf.i.idcm  Julianusfcribit  apcr- 
tius,  n  colonus  rcs  aliquas  in  fundum duorum  pignoris  noniine  intulerii,ita' 
vt  vtric]ucin  folidum  obligatar  eflcnt,fingu)osaducrfus  extrancum  Saluiano 
intcrdiAo  rc6tc  a<Sturos,Inter  ipfos  vero  /1  intcrdi6tum  hoc  reddatur,mclio- 
rcm  pofTidcntiscondicioncm  fore.tx  quibus  vcrbisconftat  apcruflimcSal- 
uianuii»  intcrdi^tum  non  aJuerfus  condu(5torcm  tamumniodocompetcrc 
locacorj,vt difcrtcfcriptum  z^ind.l.iX.dep.e  ^^r.fed ctum  contraxixtraDcutu 
ponefroremP&intcr  locatores  ipfts  fi  plurcs  cfTcacdeearundcm  rerum  op- 
pigneratarumpofleffionecocendcrcproponanti  r.  Ac  quamquam «on  apc- 
rit  iulianus  an  interdiftum  illuddiredum  ccnfcri  (lLbent;an  vt  lc,  adcoque 
in  dubio  dc  dircfto  potiiisquimde  vcili  fcnfiflc  lulianum  crcdcndum  cft, 
Actainen  nondubiunt  intcrpretcsquin  devtiJipotiiuaccipicndKmillud  fity 
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•  '  tum  quoJ  in  praeccdcntc  refponfo  cxprciram  vtilis  intcrdtdi  tncntioncm  la: 
lianul  fcccrit :  Tum  maximc  ne  alioqui  tatendum  ncccaanb  lit  pugnarc  lu- 
liani  rcCponfum  cum  refcr.pto  Impcracoris  tn  ^./.i.C.r/f  fw^r.^uarum  legum 
ahccc  conciliandarum  nullam  fatis  bonam  rationcm  ellc  omnes  tatcntur. 
Nos  vcrb  probauimusinfuperioribusintcrpretationcm  hanc  nequc  mcnti 
Imperitoris ,  ncipe  rcfcripti  vcrbis  conucnirc ,  ncc  minils  de  vtili  quim  de 
dircfto  intcrdi(fto  Salmano  intellcxifle  Gordianum,  ci\m  rcfcriphcmterdi- 
aum  hoc tantaminodo  contra  condudorcm dcbitor^mquc  dari.Quod  fub- 
fenticntcs  quidam  cx  interpretibus  auli  funt  diccrc  corruptum  cUcrckn- 
ptumGordiam',totamque  illam  parentiicfm*  iil  cntm  tMntummod^adurrfMi^on^ 
jMaoremdebiiorrmvecompetit  ,  tanquam  intcrlinearcm  &  irrepticiamdden- 
dam  ciTcvt  &  alia  non  pauca  quae  dc  imperiiorum  intcrprctum  glollis  m  rc- 
fponfa  prudcntum  refcriptaquc  Impcraiorura  iricplille  ncgari  nonpote^t. 
Ita  namque  Amoninus  TclTaurus  Dccif.  Pcdcmont.  Ne  tamcn  iftis  (ucccn- 
•  fcam  illud  facit  quod  non  pollum  mihi  perfuadcre,autImperatorcm  a  lulu- 
no  in  qucftionc  ifta  diircnfille.aut  lulianum  tant?  authoritatis &  crud >tionis 

virum,  liue  author  mterdidi  fuerit,  fiue  non  fueric ,  ius  illud  ignorafle  quod 
Impcrator  non  fine  multorum  prudentum  confilio  habuecit  pro  ccrto  &  cx- 
plocaco,Neque tamcn  polfum  probare,quod  iidcm  volunt,fic  emcndanduin 
fcxtum  Codicis  vc  totam  illam  parcnthcllm  delcamus,qua  ciiam  dclcta,mud 
tamcn  vcrum  remancbit  quod  in  cadem  lcgc  fcriptum  fupcreft  ,  li  locatorfe 
non  remittenie  pignus,idcft  non  cxpreflTim  conlcnticnteconduaor  ca  qu« 
■  •     locatori  obnoxia  funt.vcndidcrit.integcum  quidcm  ius  efTe locatori  ca  pcr- 
fcGui  at  non  imcrdido  Saluiano,  fcd  adionc  Scruiana,vel  etiam  yt.li.id  cft 
quafiSeruiana  &  hypothecaria.Quid  cnim  aliud  adfarmamus,ni(i  hoc  )pfum 
i  Guod  lex  ait ,  Saluiano  intcrdido  contra  extrancum  emptorem  locum  non 
dfc^CMd  fi  ad  dcdnundam  obiedionem,confagiasad  illam  diltmftioneni 
>  Saluiam  diredi  &  vtilis  quam  nos  improbamus,quid  crgo  attinet  parenthc- 
fim  dclere,  quam  tamctfi  retincas,pccindc  poiris  ac  pr:ccedcntia  lcgis  verba 
de  vtili  interdido  interprctari ,  vc  faciunc  ciccri  qu.  nihil  cmcndant  1  icco 
quod  ratio  ipfa  luris  qui  primi\m  inquircnda  fcmper,  tenendaquc  cft,cum- 
cit  ncccflario  vcrum  elfc  quod  ifti  tanquam  falfum  ddent,Saluianum  inter- 
.    didum  tantummodo  aduerfus  conduaorcm  debitor(imvc  dan ,  r um  nalca- 
tur  intcrdiaam  cx fola padi  poteftate :  padum  autcm  non  a  ij  noccre  pollit 
aut  dcbcat,quim  ipfi  pacifccnti.Ergo  cmendandus  omnimodo  cft  texius  lu- 
liani  m  d.         i.  acad  Scruianam  adkioncm  non  ad  Saluianum  mtcrdiaum 
accommodandus.  Quod  vt  fcntiam  prscer  ca,qux  lam  dixi,me  illud  ctiam 
Valde  mouccquod  illam  ipfam  fpecicm  quam  lulianus  traf tat  tn  d.  $.  i.  tra- 
'  ^    aacam  video  ab  Vipiano  m  l.fidebitor  io. D.de pt^t.or.  ijfdem  pcnc  vcrbis,  co- 
¥       dem  Ginc  fcnfu,nulla  camen  Saluiani  incerdifti,  fcd  tantum  Seruianac  actio- 
ni$fa<aamcncionc,dccaiuslcgisfenccntianunc  vidcamus.' 


•N^  L.A — r  ■  # 
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I  dcbicor,inquit  Vlpianus,res  fuas  duobus  fimul  pignori  o- 
b]igauerit,ita  vt  vtricjuc in  folidutrt  obligatac  efTcnt ,  finguii 
in  loliJu^i;)  aduerfus  extraneosSeruianavtentur,  Incer  ipfos 
;iutcin  fi  quxflio  tnoueacur^pofTidentis  melioreni  condicio* 
ncm  efTc  :  dabitur  cnim  pofiidenti  hxc  exccptio //  n<m  cmue- 
5  nit  VI  eadem  res ,  mihi  quctjuepignori  tjft  t.  Si  autcm  id  acf^um  ; 
fucric,vt  pro  partibus  res  obIigarentur,vtilcm  adionem  compctcrc,&  intcr 
ipros&aduerfuscxiraneos  pcr  quam  dimidia:  partis  pofTeriionem  fmguli 
aJprehcndant.  Qux  pofteiior  pars  fcntenti*  Vlpiani  nec  a luliano  pra:tcr- 
milla  cft  tn  i.  vbi  addit  illc, At  fi  id  adu  fucrii  vt  pro  partibus  rcs  obli- 

garcntur>  vtilisadlio    aduerfuscxtrancos  ,  &  intcr  ipfos  rcddi  dcbcbitper 
quam  dimidias  pjrics  polfcfiionis  finguli  adprchendent.Ciim  verb  lulianus 
antcrior  &  antiquior  lueric  Vlpiano  non  minus  tcmporc  quam  autliorita- 
tc,dubitandum  non  cd  quin  Vlpianus  fcntcntiam  fuam  ^  luliano  mutuatus 
/lcnoii  lulianus ab  Vlp:ano ,  nec  proinde  quin  idipfuni  fcripferit  hilianus  in 
d.L\.$.i.cle  i/i/Ki^w.w/rr^/.quod  cx  Vlpiano  fcriptum  legimus  /« (f.  l.  fi debittr» 
Atquin  VlpianusapcrtcloquiturdcScruiana  adionc  tantLlm,Iulianusver6 
nonniddc  Saluiano  interdido:crgo  aliquid  neceflarib  cmendandum  cft 
vcl  apud  Vlpianum ,  vcl  apud  Iilianum.  Non  apud  Vlpianum ,  quia  nemo 
dubitatquin  verifnmum  illud  fit  quod  ait  Vlpianus  de  adiont  Scruian3> 
Competerc  illam  finguliscrcditoribus&infolidum.&aduerfus  cxtrancos, 
ciuoticsdebitor  res  fuas  fimul  pignori  obligauit  ,  ita  vt  eflcnt  vcriquc  in         .  • 
lolidum  obligatx  :  At  Hona:quc  cercum  cfl  quod  dc  Saluiano  intcrdido  • 
fcrjpcum  legimus  cx  luliano  ind.l.u^.  i.Hoc  enim  illud  eft  de  quo  nunc  di- 
fpucamus.Emcndandus  ei  go  cft  lulianus  potius  quim  Vlpianus ,  prxfcrtim 
cilm  Vlpiani  fcntentijc  nequc  racio,ncque  alius  vllus  iuris  locus  obftct ,  lu- 
jianiautem  dido  rcpugnct  manifcfliffimc  refcriptum  Imp.  Gordiani  /. 
i.C.«/f  prff^r.  Addo  quod  cx  codem  ipfo  contcxtu  luliani,  apparet  tradaffc  , 
illum  in  ea fpecic  dc  a(5lione  Seruiana  ,  Cum  quod  ille  ait  vtilem  aflioncm 
aduerfus  cxcraneos,6c  intcripfos  dan  debcrepcr  quamdimidiaspartes 
poflcrfionis  finguli  adprchcndant ,  fi  adum  id  fueril ,  vt  pro  partibus  Iinguli  i 
obligarcntur  ,  non  de  alia  poffit  accipi  quam  de  quafiScruiana&  iiypothe- 
caria,quoniodo  fcrc  omnes  vulgo  interprctantur.  Dc  qua  cnim  alia  intclli-  • 
gcretui?  An  fortc  de  vtili  Saluiano?  Minimc  gcntium.  Intcrdidum  namque 
vtilc  illud  dicitur,n6  vtilis aftio:Ncc  vnquam  intcrdi(5ti  &  adlionis  noroina 
ficuti  ncc  iura  confunduntur,qu5uis  placcat  aflionis  verbo  gcneralitci  fum- 
pto  ctiam  intcrdi<flj  cotineri  l.Adtionu  jj.D.deoblig.(^      idque  hoJic  mult6 
probabiliiisquim  olim  poft  fubftitutasm  locuiHtcrdidloru  cxiraordinarias 
&  vtilcs  aAioncs  ^.vlt.bsji.deiaterd.  Et  vero  icaeflc  apparet  euidentiusex  to 
quod  Vlpiinus  ind.  l.fidtbttor  iildcm  planc  verbisvtitur,&  de  vtiliquoquc^ 
aclionc  loquitur ,  eum  tamcn  in  praeccdcntibus  non  deSaluiano  intcrdido, 
fcd  dcScruianatantum  a(5lionc  locutus  fuiflVc.  Ncquc  cnim  dubicandum  eft 
<jiiin  vtilem aftionem  Vlpianusco loco  iiuclligat  illam qi  jeoppoiraturdi-  r-  • 
icct-^      4^^P'''^^^'^^*^*^ Ergoquemadmodumprajccdcnsmcntio  • 
gcruiang 'ipud  Vlpianucbgit  nos  vt  quod  ait  dc  vtili  adtionc  inccrpreteinur  j 
dc  vtili  Seiuiana,  icaccontrariofubicifbamentio  vtjlisa<5^ionisapiidlulianiJ   '  ' 
qua*  non  de  alia  poffit  intelligi  ,quam  de  vtili  Seruiana, faccre  ^ebct,vt 
xn  pra:cccJcnCibus  crcdcnduraGc  lulianumtncque  dc  Saluiauo  interdidlo 
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ncc|iicdcaliaactionelocutumc(Tcqiuniilc  Scruiana.  Alioquin  (idicamus 
in  priorc  illa  Iul;ani  fpccicicum  colonus rcs  fuas in  tundum  duorum  pigno- 
ris  nominc  intulerit»ita  vt  vtriquc  in  folidum  obligat.T  cflent,  talc  ius  clfc.vt 
Saluianum  intcrdio^um,lmc  dircdum,lme  vtilc  dcbcac  compctcrclocaiori 
ciiam  contra  cxtrancum  cmptorcm  ,  jteinquc  adio  Scruiana  li  cam  propo- 
ncrc  locator  nwlit.quiJni  ctiam  diccmusin  poftcriore  cafu  Iuliani,quo  non 
dicectaScruiana,red  vtilis  iantum,&  quafi  Seruiana  poflit  compctcrc,xqu^ 
interuifbun)  SaUiianum  vtilc  compctituriim?  Anfortc  difliciljus  eft  vt  vtilc 
Saluianutn  compctat  ,quam  vt  vtilisSeruiana?  An  non  ^  diucrfo  faciliusefl 
vt  interdi<fladentur,quar  funt  dcfolapolfefaoncquam  vtadtionesquat  func 
dc  iurc  litigatorum,  &  dominij  aut  pignoris  quarftionem  implicitam  habci? 
Quarc  ncc  dillimubre  potcft  Cuiaciiis///'.5  Oh  er,ca[>.i^.  quin  agnofcataut 
fulpicctur  manum  Triboniani  in  J.  1. 1.  i.  de  Snluian.  mierd.  quali  Iul;anus 
quidem  fcripfilfet  in  priore  fpecie  &Scruianain  a(5lioncm  compctcre,  &;n- 
terdicliuu  Saluianum  :  Tribonianus  vero  Seroianac  mcnt  oncm  fuftulcrit, 
Saluiani  rctinueric  ,  ciini  lcgem  eam  poncrct  fuh  tit.  De  Sjtlutano  mtrrfhcie, 
Scdcilm  fateatur  Cuiacius  reliJcre  adhucapud  lulianum  Scruian.xadtionit 
mcntionem ,  quis  crcdat  circunifcriptum  ^  Triboniano  nomcn  Scruiar.x  a- 
<5bionis dirc(5lat,vtilis  vcro  rcli(flum?Sed  mc  illud  magis  mouct,quod  lam  o- 
ftcndi  rationcm  iuris  non  pati  vc  Saluianum  imcrdi<i:tun),fiuc  dirc<5l:iim,fiue 
vtile,  aliiive  vlla  aclio  quim  Seruiana  competat  locatori  aducrf js  cxtraneu 
poircfTorcm.  Ncc  magis  illo  cafu  quo  conuenit  vt  rcs  infundumcom- 
uaunem  indu<5tiE  vtrique  domino  cffcnt  obligatir,  quam  eo  quo  conucntffct 
vt  fingulispropariibusobligarcntur.  Ncque  vcrocrcdibilceft  prarrnin  llb- 
rum  tuilTc  Vlpianum  mcncioncm  Saluiani  inrcrdi<5ti  ci\m  luliani  lcntcn- 
tiamlicctfupprclfo  ipfiusnomincrefcrret,  fi  dcSaluianoquoquc  in  ca  fpe- 
ciercddendo  lulianus  aliquid  fcripfiflcc  PotuicfancTribonianus,  &:  dcbuit 
gencraliorcm  faccrc  fcnicntiani  Vlpiaiii/«^/./.y?"r/ft;forpofica /7^fc/.  75^^/- 
gBor.quarafuiflecIulianiiwf/. /.  i.  $.i.cle S.ilni.in.in}nc{.  vc  fuis  tiiulis  lcgei 
conuenircnt  »  ob  camque  caufam  ad  dcbitorem  qHcmlibct  accommodare, 
quod  lulianus  fcripferat  de colono:  Latius  enim  patet  nome  debitons quim 
cius ,  qui  tantum  cx  conduiftionis  caula  dcbitor  cft  /.  cred.teres  ic.  cum  dpih, 
feq.  D/'  verh./ignifjc.  Scd  non  dcbucrat  ca  rcs  facerc  ,  vt  apud  Vlpianum  dc- 
lenda  ciret  mcntio  SaKiiani  intcrdi(!ii ,  cum  appcUationc  dcbitoris  dc  quo 
Vlpianus  tradlab.it  colonus  etiam  concincrecur,magnaqucfitvtiIitasSal- 
uiani  eo  quoque  cafu,quo  Seruiana  fiuc  dirc<5^a,fiuc  vcilis  cxerceri  poflit.Fa- 
tcor  non  poiTc dubicari,aul  tra(5Vari  dc  Saluiano,fiuc  dirc(f^o,fiuc  vtili  an  c6- 

*  pccacnili  ci\m  ag  tur  de  rcbus  coloni,  auc  a  colono  pro  fundi  niercedc  obli- 
gatts,vt  in fequencibus  manif.  ftius  ofti  ndcmus.Sed  hoc  contcndo,  cum  VI- 

X  pnnus .»:/  /.//  <ic/;//flr,trJCiansgcncralitcr  dequolibet  dcbitoretrac^arct  c- 
tiam  dc  colono ,  non  dcbuillc  apud  Vlpianum  tolli  mcntionem  inrcrtli<^i 
Saluiani,fi  quo cafu  fieri  potcrat,vi  inccrdi<i!^um  illudjfiuc  dircAuni,fiiiC  vci- 
lc  locuiii  hjberec,&  concnrrerct  cum  Scruiana.  Eritquc  ratio  harcnoftra  ef- 
ficacior  licum  inierpretibusadnjitti$,quod  nos  muKo  magis  neg.»mus,rcd- 

.1  di  poflc  Saluianum  vtilccontraqucti.Lbet  polTcfl'orcm,ctiamfi  cxalia,quam 
con'lu<Sionis  caufa  dcbcatur.  Qui'lr.icnim  rcliquiflct  Tribonianusapud 
Vlpianum  mentioncai  vcilis  Saliiiani,quam  apud  lulianum  rcliquciac ,  ficut 
vttobiquc  mcncioneni  rcliquic  vcilis  Scruianar? 

^  ^  .  ERROR 
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TQvi,lnquics,  ncgarinonpotcft,  quinde  Saliii.ino  inter- 
ciictoicripieric&ienrericIulianus,/n^./.i.  jy.  i.  vcrbacoim 
illa  funt  apertiora  quam  vtcauUlari  quis  poifitj^ii/^iiiAwr» 
fiu  txhrsmim  SMim§h$mib£t*  rtUijxftritmm*  verdf 
fuiit  9  qiue  nosemenclatione  pociiis  quam  ianrpreticiofle 
•in^igerearbitramur.ncquereftkuemiil  efie  vtpro  did^iom 
'S^Un9Ac%zm\3iSerni4,mn  facilc  conflato  erroteex  literarum  &  didionum 
finnlitiidinc.Ncc  enim  minuspropc  acoeditnomcn  Saluiani  intcrdidi  ad 
nomcn  Seruiansa(fHonis,quam  Saiuianura  ipfum  interdidum  ad  Seruiana  ■ 
adlioncra,cumque  poflentiex  illic  priorcs  litcrae  S^m./.  ciim  pundo  fuffi- 
ceread  tocam  didtioncm  Struhnd  enptimendamjpocuic  fcquenA  neaatio  nm 

#eteret  libraoyi^vtl  nocit  taniiittbvel  qoain  paoeioribiisncefs  poterMt  mS^ 

ris  omnia  fcriMre*  Qood  non  incelligennroperttusqufdam  iiue  intcrpree^ 
Atte  libfariusiaut  typogf^phus  is  fuic^r^pofuit  SMmo ,  pro  StrutMd  n«,  /iiie 
quod  prioresillas  literas  SeruUi.  fcparatim  fumptas  nttilius  fenfusene  vide- 
rctjiuc  quod  fubicdka  diflio  interaicio  non  dcalio,  qulni  de  Saluiano  int«l- 
ligi  poilc  vidcrctur.cumSeruianum  nulkim  llt  interdictum.Dico  igiturlu- 
lianum  iu  fcripnfTc  qpomqdo  cx  vera,&  nccefTada  iurisratione  icribere  o- 
mnnnodoiiebuiU7»^N/i  ddutrlmaxtrmttim  Stmkiui^Mti  mtndifh  ft&^  txft'^ 
rifeiMvei^tte  tce  nec  eomciiodiflimdivtttflianus  non  mindieu  m  lurii  retiont 
COorentiat,&cumImp.GofiKtnOsi»</./.i.C.r/r^rfr4r.  qiianicimi  VlpillOO^Al. 
dU^iMsrsr.Nec^circo  verendum  ericvt  locus  illelulieni  non  fatisacconiA 
modatus  videatur ^ftf.  DeSdlnidno  interdtCio.  Tatn  enim  ad  iitulum  iilum 
pcrtinetXciri,nonc(rc  locum  in  eafpecicSaluiano  intcrdi<5^o»  quam  (Ifcri- 
mum  cfTet locum clTcfutficuquc intcrdidi  mcntioncm  fupcrclTc, ne  qoi^ 
Tribouiano inea lulianifententia fub  iUo citulo  collocanda  miniU  appofi- 
(adum  videator.Mtiimd  veilbciim  io  (cqoemibos  in  ^ulbtit  nihii  cmen- 
..damot  t|>eneficriptum  (tt  iotcr  ipfosfundioonduAi  dommot  poHeceddi 
Saluianuin  illixl  inccrdidunivct&quecafu  meliorem  poneHbrir  eondieionl 
fore.Tradtao^enim  Iuti^usc|(^€afusinquibusfiiig^]sdiocriiHnrtuscoii^ 
nituit.Priinus  ca!'us^i:r{l,n  cotonus  rcs  fuasin  fundum  duorum  pignorisne- 
n>ine  intuleric,ita  vt  vtrique  in  folidum  obligats  circnt,«5<'  iingul!  locatores 
iidcmqucdomini  vclint  agerc  cotitn  exrr>iiicum,  id  cft  teriium  poircflb- ^ 
rc>  (lue  Saluiano  intcrdicto  quod  cflct  fanc  commoiiius,(iucSeruiana  a<5tio- 
nc^^litadiucafuscft  (i  fupradida /pecic &  conucntionc  fuppofica  velint 
locarOMiliiMbcm  agere&Stluianum  quoqucexeroere  TertioicA^fi  itf 
fucrtt  intcr  cos^Qqdonuro  vt  pro  partibut  vtriqoe  ret  coloniobtigirenltor. 
Primocafuaitluiiaous  fingiilot  loeacoresaaioncSefoiana-nonintcrdidbQ ' 
aducrfiisextrancum  iz^itx^QXos,stKf  'indAA.Cjitfirtc^,C  tr  ti.Lfidek^, 
• /flr.io.D.iV ;><  //«». NcmpeqiiwSaluianumintcrdifttim  non  adircifuv  cxfra- 
neumcompeteicpotc(l;,(«d  tantummo^^baduerfus  concHi^lorem  ci;ndcmq; 
debitOLcmiqaifoljsdcpignorcpadi  ^sBiir.Secuwdocalu  iio  qu  den-  negac 
luiianu«  etiam  actioncm  Scnitjnam  intcr  jpfosiocatotcsdan  poifeinihilc- 
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niai  prohibci  djii,  quod  &  lcriptucrt/;/  d,l,fi(IebttorScdAH  inicrdidum  hoc 
Saluiaii  itn  incer  ipfos  rcdJi  poirc»quod  non  tam  ab  Vlpiano,qu^m  ^l  ribo-* 
niano  prxtermirsu  fuiflc  /»  a./yi  .'/f/;/fo»  ,c6flat  manifeiU  ex  lMt,f,de  Sdtntan. 
inferd,m  q  a  h^c  caJem  fcntct  -a  proponicurinon  tantum  ex  codcmVlpiano» 
fed  etiam  exeodcm  Vlpianilibio  ,  fi  ctcdiinus  Cuiacio  qui  inlcriptionein 
di^xl.vlt.  cmend  ^cex  iiifcriptionef/./.^f/t^;/o),vt  imtium  vnius  cum  extre- 
moalterius  conijiigat  Tertio  autem  cafu  ncgat  luhanus  autadioni  dirc(^^ 
ScruijnX)  aiic  incctdicto  Sa'uuiio,  fiuc  dirc^Slo,  (iue  vtili  locumeHe  poifc» 
fed  vcilem  adtoncin ,  id  ell  quati  Seruianam  &  hypothecaciam  dari  dcbcre 
ait ,  &  aducrfus  cxtrancos  &  inrer  ipfos,  id  efl,  vt  ancichclim  agnofcasi  non 
taiituin  Ci  agant  aduerlus  cxtraneos  j  quo  cafu  diclum  fucrat  in  priore  fpecie 
habituros  illos  non  quidcm  S  iluunum  iiitcrdi(^um  ,  fcd  afcioncmSeruja» 
nam  ,  icd  etiam  haginc  intcr  fe  inuiccm  ,  quo  cafu  fiprioc  fpecies  cradare- 
Cur  ,  hibcrcnc  iili  ecia  n  Saiuianutn.   £x  quo  incclljginius  lulianum  vbidc 
priorelpeciccradt  iuiCf  dillinxiirc  duos  tlloscarus,&  aliccrrefpondifrcfilo- 
catorcs  linguii  auuerfuscxtraneum  ,  alicer  vero  Ci  inuiccm  cxperiri  vcUent» 
quoi  6c  prior  illa  ancithcfis  denionllrat  tnter  tp/os  vn  o.  In  po(\criorc  vcra» 
fpecie  idcm  iuris  conftituereifiuc  contra  tertium  nnguliiduc  inuiccm  cxpc- 
riri  velint,vc  fciliccc,nequc  Seruianam  habeant,ncque  Saluianumjfed  quaG 
Seruianam  duncaxacfcu  hypoihccaiiain.Icaque  opponit  lulianus  poftcrJo- 
rem  fpecicm  priori  in  totum,'ciim  ita  faibic ,  .Aifiid acfum  fuerit  v/fro^-tr- 
libM  i  ret  «hlt^drentur ,  vitlis  acitc  (^r  ^duerfuj  extraneos  ^  inler  ipfosdari  debebit, 
vc  fignificcc  circa  poflcriprem  hanc  ipeciem  non  ellc  adhibendam  diOin- 
<5kionem  qux  circa  priorem  adhibita  fuerat  an  contra  cxtraneum  ai^cre  fin- 
guli  vellcnt,an  intcr  ipfos.    Dices ,  quod  ad  priorcin  fpecicm  atiinet>ami- 
thelitu  potius  in  co  clTc  ,  non  vc  lingulis  dctur  Scruiana  coatra  cxtraneum, 
intcr  ipfos  vero  Saluianum,  vtroque  enim  cafu  Saluianum  faltcm  vcilc  red- 
,di  poflcifed  in  co  quod  liccc  vcroquc  cafu  poHicSaluiano  locus  eflc,  camen 
cum  aduerfus  extraucu  finguli  aguncfinguli  quoque  vincficalioquinon  cf- 
fcc  vcrum  quod  aic  lulianus  lingulos aducr/us  cxtraneum  rcdc  Saluiano  cx-' 
pcriri,cani  vero  inter  ipfos  Saluianii  redditur,folus  pofTcnbr  vincic.  Ac  fanc 
fatcndum  omnino  e(l  ftc  ancichenni  hanc  explicandain  clTc  li  ailiniccasin 
.  primo  cafu  pnoris  fpecici  Saluiano  locum  eflc.  Veium  praetcr  id  quod  in- 
terprccacionem  noftram  probabiliorcm  faciunc  vcrba  illa  poftcrioris  /pecieiV 
qux  proximc  reculimus,  Sc  quibus  formacur  ancichefls  non  caiicum  in  ccnc' 
rc  adionis^fed  cciam  in  co  quod  idem  genus  aftionis  plurjbuslocatoribus  8c 
aduerfus  excrancos,    incer  ipfos  accommodacur,illa  etiam  ratio  pro nobis  * 
y  facit,&cmendacionem  noftram  mirifice  confirmat,  q»6d  tjuanauisconcc- 
dercm  inccrprecibus  quodomncs  volunc  ,  Saluianum  inccrdi^him  falccm 
vcile  dari  polTe  contra  extraneum  poirefforeii),ficri  tamen  confequcns  nullo 
modo poflct .  quod  ex  luliano  fcnptum  lcgimus  in  d.l.i.$.i.  plurcs  locacores^ 
aducrrusextraneum  linguIosSaluianointcrdidoreddafturoi.Nam  cumi^ 
*  demijm  leftc  dicatur  agerc  qni  flc  ac^cndo  vinccre  &  obtinerc  debeaclnicr* 
«lidum  autciuSaluianum  ad  poflcflionem  adipifccndaiii  pertineat,fieriDon* 
potcft  vt  ij  quibus  (Ingulisrcsconduclorisinfoliduinobligatxfuncredc. 
agunt  finguli  Saluiano  interdiflo  aducrfus  extraneum,  quin  hoc  ipfo  (iogu- 
^li  fiant  eiufdem  rci  infolidum  poflcfl^orcs  :  id  fiquidem  dcmum  cft ,  in  Sal- 
uiaiio  viucece  j  dfxi  fciliccc  poflcfloreni  eius  rci  dc  qua  obliganda  coa- 
rf*     •#  ucnic^ 


f       D  E  C  A  tt  t  ^ri.  £  R  H  O  R.  1 1    •  r7j 

m  foI,dum  .gitur  .  fi  agent,  interdiAores  m  folidum  obl.gata  fuir.  At- 
ob  i^tf  f7  f  '  '"1"  '  '°*«°"^'«  quoruin  vtrique  res  fu^,  in  folidum 
«Sf«^,',r    Tc?*°"'"'"P'^  =  ConcluJcndumergocftiJ 

'  Ifffl^^     fingul,  Saluiano contra  cxtraaeum.forf  nece(rarid,v.  totius  rei 

.mnla.,nfol,dum  polT.dcrcncp.ant.aderfqueauthoreprartore  ac  cjcin- 
e,*ao,&  confcquenter  .ufte,quod  u.nen  ui  fieri  poffit  ion  tan,am  nt"o 

■  ^^vitirrAr''"!^'^/'"^''''''^"'" '  '^>^-^~?..rw. 

'^■^■{'^"■'r.  Nametfi  Sabinianorumei  fui, feni  *n,ri  . 
•  'A*''""'"/  ''"<'''>»  fimul&infolidun.codem  tempore  poffiderr  * 

/ ^ /X ,  "  e'""^P°'rcli;onis. fed  ab  vno  i.ftc ,at  alil  .niufti 
'■Vl»tfli;.f^«m^prttAri0t«{.,„.c;d.f.fyccn»jrio,  quam  fentcmiam  lu- 
^anujquoque  nofte»  t»n^u.m  Sabini.nusfccu,us  fuit?v,coftftat  rv  d.  I.  Ju, 

■  TJrJtr'  T""  «m  i  pluribus  iuiU  poftideri 
fi/?„1-r"°,T  ^"''"■«^^'«''"'^i-Uft^.  ficut  nec  quifquam  ciift^ctu.iu- 
ftapoffideredIamqu,pnrtoreau,hor»  poflidet /. „.  V.fl- 
Et authorepr„ore ,llum  po(r,?er»,ui     caufa  intiraafadepXft  ^^^^  " 

fcffione  ommmodo  ,ll,m  tueri  prartor  debear  .Kon  magis  igitur  fieri  pb?d^r- 
▼tplures  locatorc.  de«.dcm  re  SaIttK.no  tatcrdiao  reae  aL,,  (inRulKoii 
vt pr„or fae.a,  co, fingulos cufdem rci  .uftos  i„ folldum  ^JorTtt 
.lana  pro,nJc  aa,one  cxpcrir,  eos  neccfl-e  cft  vt  t,ai  cxpcrian tur.ncc  fc  in- 

■  TZ  !:.llfr"' '  1"°"'°"'°/'"»  P'"ifiu^  cafibus  c„c,,it  vt  plu  ibus 
aliqua .n fol.dum compctat, &  tamcn  neutcr  exercerc  ,ilam poffit ,  ipfirfe 
mutuo>mped.ent.bus  f.non  pri.bintcrfeconfemiant.vtin  V+  » 


E  %R  O  RntJ  O  N  V  s, 

^^^^     ^^'^fir**^'^^'^^'^^'»^^  infolttium4gereyeli»,f        \- .  *" 
y  R-Tcronon  ncut  in  SaiujA'»-  jnscrtrb^ 

cjijjondco  non  if»»^vjjanter,  vt  .t r L>i*»-  > ■  i •  „  ..-^ — ^rirnai.-prsrrtc 
— .^wwi  uianx  &  Saluiani  interdidbi  rattonemt  quodperSeruianain  licet 
pollefllo  auocctur  in  cfFcdu,non  tamcn  dc  adipifccnda  poflefsionc  conten- 
ditcccditor,fcd  dc  iurc  tantiim  pignoriSiCandcm  vciorcm  pluribuscrcdito- 
l  ibus  funul  in  folidu  obligari  nihil  vetatf  vt  ncc  pluribus  in  folidu  vcndi  du 
ne  diucrfistemporibus  l.quidH«hnJ%uD,Adlcg[6rmiJefA[.l.l.  f*\.DJecri'  * 
win.f.elltcn.l.fi qufs  i6,$.i,D.depignor.4Ci.l.  qux  rstneluin  ^.vh.D.depignon^ 
Kcc  ad  hoc  Seruiana  cxcrcctur  vt  condemnctur  pt^ffcftor  ad  facicndum  cr?- 
ditorein  po(rcflbrcm>fed  quoniam  arbitraiia  aiiiio  cft,  in  id  tStum  compctJt 
vcnifi  rcsobligataiudicisarbitriorcftituaturconciemnctur  polTcflbrqtiantl 
iniercft  peticoris  l.pfundus  i6.$.in  ynndUdUone  eodjit.de  figno:  .Ad  aliud  porr6 
.ieneri  poiTcn^or^noQ  potcft  >  miamvt  eam  rem  qua:  pcticur>rcn)cl  rcili' 

■    •       -  ^  ^..^-  ■  •♦         2:  'ii  . 
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petitoriam  cflc  conftat,  prarfcriim  ciim  dorninium  fii  iuris^non  mrnus  quim 
p  gnus,6c  vindicatio  dircifta  dominij  perincicarhirr.iriA  llt)  ntq*,  Scruiana  vc| 
hy|JOihcc3riaqu2  nihil  iiifi  pjgnoris  vindicatio  eUJlerpondendum  erit  dif- 
fimilitudinis  rationein  cx  co  pendcrc  ,  quodvna  eadcniqucres  inphtriuni 
dontinio  infolidum  cfle  non  potcft,ac  pIuribusin  folidum  obligata  c,ire  po-* 
tcft  Hoc  jpfiun  vcr6,iiiquies,our  ita?NmMrum  quoniam  dominium  rej  cu- 
iuflibet  ,ii  matcrialitcr  fuinaturr  >  nihil  nili  rcs  ipfa  eft  domino  fuo  acquiHta 
Mr?.l.ijuii^  a/iuJ  SO.DJe  V(  >  b./i  jtiftc,  fi  Fornialjicr,  iutquidem  rci  potius  quam 
res  ipfa  cft,fcd  tale  ius  q-jod  muito  domino  auftcrri  non  poteft  vulgj.it/  ^uod 
n^^fi' tm$  ii.e/e reg.tHt  .nec  precio  vUo  a!ftim3ri,qiiia  nenio  tcm  fuam  fiuc  iufto, 
fiuc  iniufto  pi ecio  rciuiCiC  muitus  cog.-tur  i.tion emm  9.  D.  r(r..imct.l.nec  quafi 
yo.D.e/erri  vindu .  At  lus  pignorisnon  cft  eiufmodi.Lft  enim  acccirorium  ad 
obligationcm  principalem  debiti  quar  comrnodam  in  pccunia  rccipit  diui- 
ijonem ,  nihiiquc  prohibct  pluribus  Scruianam  fnnul  C<»'  in  folidom  in  ean- 
dem  rem  excrceniibus  ,  offcrri  Jlpolltflore  flngulis  folidum  quod  ijs  debe- 
tur  ,  qui  vnicus  eftc<flus  cft  adionis  Seruiana:  non  ad  alium  finem  compara- 
xx>  vt  quanniis  vni  fatisfadum  fii  in  folidum,alij  tanicn  adhuc  maneat  res  in 
folidum  obligata,quoufquc  fitetiam  ipfi  folutum,autaliter  eo  nomincfatif- 
factum.  Itaque  cflFedu  ipfo  nihil  intereft  an  fundusTitianus  mihi  pro  ciuin- 
gcntis  anrcis,  &  tibi  pro  aliis  quingcutis,  viriquc  infolidum  obligatus  m,an 
mihi  vel  tibi  foli  pro  mille ,  Ncc  proindc  an  Scruianam  aut  quafi  Seruianain 
nosambo  fimul  &c  in  /olidum  in  eum  fundumexerccamus,an  alterutcr  no- 
ftrum  folus  :  quianihil  aiiud  cx  cofequitur,  nifi  vt  vcrum  fitdiccrc  funduni 
Titianum  pro  mille  aureisobligatumeftc,   In  fumma,  quotics  dc  pignorc 
' iradbatur  debiti  principalis  ratio  principalitcr  habenda  eft  ex  quo  jus  pigno- 
ristanquam  accefTorium  arftimatur:  quod  dc  dominio  non  fimilitcrdici  po- 
teft.Vnde  illud  quoque  fit  vt  ci  tanium  qui  iurc  pignoris  non  itcm  ci  qui  do- 
mini)  lure  poftidct.ofterri  poflit.  l.z.C.f  Mtiq.creH.ptgn.vendtd./.fjn/M  u.^  .1. 
J^.rjuih.niod  pii^n.vtlhypoth^o/mt.  Supcrcft  vt  vidcannis  quid  illud  fit ,  &  quetn 
fcnfumaut  qi  am  rationem  habcat  quod  exluliano  fcriptum  lcgimus/w  </.^.i4* 
t/c  i>i/iri4n.tnterd.  &  nos  vcruni  cffe  non  negamus  inter  ipfos  locatores 
Saluianum  in«erdj(flu  reddi  poftc.Id  enim  cx  diamctro  pugnare  vjdctur  cum 
co  qiiod  cam  conlbntcr  dcfcndimus  Saluianum  intcrdidum  conipctc- 
rctanrummodoa  !uerfuscondu(5ioremiCum  Jiullomodocondu".  - 
iflor  yideri  pr  ftlt,qui  ipfe.TqucIocatoTcft.Pertiuct  vcrd  -•''-rifri 
.      , .  ca  quarftio  ad  interprctationcm/.W/.  ece/jit, 
fi.de Sii/uidn,interd.t.]vx  ipfa  quoqujf ' 
pcrobfcuram  fcnicntiam  habc-  •• 
*      A       rccxiftimatur.Dccadis  fc- 
[      '  qncnris  tra^tatio 
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Vm  colonusresfuasin  fnndum  duoriim  pignorisnoniiflic^ 
tulit.  calege  di6tt  vt  cllent  AVx  vcnque  doinino  m  foljdum  o- 
bligatac,  tiuiltum  imereft  an  locacores  agere  veiintcontra  ex- 
itraneuinj|id^flbrem,quod  vtique  facei^  finguli  poffuattdiHii- 
mO^Smiliam  aftionein  non  Saluianom  interdianm  esec- 
jpflt^M  fuperiore  ca^ite  oftendiiniif>An  veao  inter  ipfos,  vt  loquicor  lulia- 
iiiiiiii/.i.^f;Hoc  emm  cafahabent  elcdionem  an  Seratana  cxperiri  veltnr. 
I^potiiis  interdi£lo.De  Scruiana  cxtat  Vlpiani  rementiaiw  ifidcbitor  lo.fJe 
jglgrtif,  ncSalaianoautem  idipfum  8ptrtcfcribitlulianus?>j  f/.f  i.  iisverbis, 
^Sigf^jpsyfyo  fmdimf     viterdichnh^o^i^emii  condicto  melm  c>tt.  At de  V- 
troque rcmedio  apcrtS  lociuitur  Vlp./«  Lvlt.eUjit.  vbi  aitjn  Saluiaiv.o  intcr- 
.  di<5to  fi  in  fundum  communcm  duorum  pignora  nntabaliqoo  inuc(9:a,pof- 
*  ,^ic(roccii)  vincere  debere ,  ac  dq(cend«idiim  eii  cfle  ad  Scruianom  iodidiifn. 
;  >*fifoc vcr^non  improbaMrtter qois  crodidcrit pugnare cum eo>qaod nos hoc 
.     Ly%ac  conftituimus  >'y«er^iao  Saluiano  fiuc  dircdloffioc  vtili  ^ocum 
•'"^   %i|i|ammad6aducrfascon«n£torem  «x/.i.C</f  ^rrc^r.c^  I^^H^ 
:^^irt^fificm  prgccdiiritcapitisargumentaricapimus,  ^^"^'^'^^iQcgjdf  ^ft^ 
;  V;»    wodo  potclVnc  quijcm  refj.cda  locatoris      ^^'^^^;  ^.femYdcb negamol 

•  -  quique  non  magis  pepigit  de  p.gnorc  qu^n.  cxt^-  i 
.  <.  pfl-yUocafuconuen.riSaIuianojS^^ 

4V    fcpo(riRtcxpeririiiMerdiccoiflt^,aii^*U^^  «  i: .™  «,.^0-1  ron- 

lu*qu.aaiUcco.nmoa...uloc«or,con.racxt.at,cumqJC,i.Ub«po^ 
.jjjj^Mui  fiij^iCUM  4e  iiucrdiao ,  Qao  nominc  r.9>pliciter  froUtgg^- 
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ftum  (ignificatiirnon  vtile.Ncccnim  vtilisnomcn  proctcrmittuntlurecon- 
fuhijfiue  dc  vtili  adione,/iuc  de  vtili  interdido  Ioquantur,vt  ncquc  prxtcr- 
milit  luliaijus tradans  dc  vtili  Saluiano  im  fpccic dli.io primip.D.Je Saluian, 
iuterif.  Et  fan8  lic  clfc  fatcndum  cft,  Intcrdjftum  Saluianumquod  intcrlo- 
catorcs  ipfos  rcddif  ur,non  vtile  cffcfcd  djrediim.  An  crgo  fatcmur  pofTc  in- 
tcrdictumctiam  dirtduin  dari  coniracxtrancum  ,  &  alium  quam  condu- 
aorf  m  ,  qui  nr gamus ,  vcl  vtilc  vllum  dari  poflc?  Ac  ncgamus  primilm  ita 
lulianum  aut  Vlpianum  vel  fcripfifle  vei  fcnlifle^vt  intcrdidlum  Saluianum, 
(iuc  dircduna,liuc  vtilc  dctur  vni  cx  locaioribus  aducrfus  alium  locatorcm. 
Scd  vtintcripfosreddi  po/ifit  interdi(^tum  ,  quod  fgo  licaccipicndum  efli 
dico,  vt  mtcrdictum  lioc  rcddendum  iiteiroliex  locaioribus  qui  non  poffi- 
dct,  fcd  aducrfusconduotorcm  :prum  initio  inffcdo  ,  Ex  polUacio autcrn 
aut,vt  meltus  loquar ,  vi  ipfa  contra  alium  locatorcm  qui  pcirclTor  reperitur, 
quia  cii.n  hoc  intcrdiiftum  ilt  adiptfccnc  ar poiltflionis,  ncquc  potcft  prodcf' 
fc  locatori  ad  poircfConcm  adipifccndam  aducrfus  conduc%rcm  quirp(c 
tion  poOideac  fi  alius  pofl"cflbr  lit  ,  qui  intcrccdat  ,  ncque  rurfum  dari 
alij  locaiori  qui  lam  po(lidct,quandoquidem  isqui  poffidet ,  magjspolTefl^or 
ficrinonpotcft,  non  magisquam  dari  locaton  qui  non  pofiidct  adiierfus 
alium  locatorcm  qui  Iicct  poflidcat ,  tamcn  condudor  non  cft.  lllud  crgo 
Tcmcdium  vnicum  fupcrcft,vt  condudor^qui  poffidet^quia  SaJuianum 
haber«  non  potcft  quod  haberct  Ci  non  poffidcrci ,  tucatur  ius  fuum  ,  fuim-  * 
que  poflcriionem  contiadiccndo  ,  ne  alioqui  minus  iuris  habcat  rarione 
pcjflcflionisob  hocjpfum  quod  poffidct  ,  quod  fai  c  peiabfurdum  cflVt. 
Idvcro  cumfit  ,  eucnitvt  alius  illc  locator  idemque  poMor  in  modum 
contradiaionis  inducat  Saluianum ,  quomodo  circa  qucrclam  inofficiori 
teftamenti  loquitur  Vlpianus  in  Lfapima»usS.  f.ffihus  D.de  i»cff\  irfl^w.' 
atquc  itavcrumcftSalu.anum  inter  ipfos  reddi  ,  non  quafi  alius  ab  alio 
pcrSaluianumconuemripolfit(idcnim  non  magis  ficri  potcft  quam  vc 
cxtraneusalecaiorc  conucniatur  huiufmodi  intcrdi(flo )  fed  vt  dc  Saluia 
.mpotcftatcaciurc  jntcr  cos  contcndendum  fit, ac  fi  concurrcrcnt  in  co 
mtcrdit^oimpctrando  aducrfi.s  conduftorcm  ,  cum  tamcn  ncquc  con- 
currcre  vnquam  polfint  ,  nc  vidcatur  Pia^tor  vclJc  faccrc  duos  in  foli- 
dum  poflcflores,ncquc  Saluianum  proponi  ab  eo,qui  iam  poffidct,nc 
n.agjspo  Uirorhcri  velle  cx.ftimctur.  Dcnique  intcrdidlum  hoccafuintcr 
ipfosrcdditur  non  vt  inuiccm  agant  &  cxcipiant,  qua/i  vtcrquc  aaor/ic 
&  vtcrque  rcus,quomodo  diccrc  foJcmus  in  adionibus  mixiis  &  intcr- 
d.ais  dupl.cbus  /.  m  trihu,  ^i.D.de  lydic.iiudicium  caumuni  lo.  D.  fin,re- 
lundA.  aa.omsij     ude  obh^.^  fed  vt  vno  agcnte  aduerfus  con- 

t^T]v\c        "^Tl"  ,^^^'^«^^"^>^^'j  Jiccat  qui  poflifl-or  rcpcritur, 

cellor.  ,  ,d  cft  niicrccdcndo  &  contradiccndo  pot.us  qtim  cxcip.en- 
do.  Itaquc  partim  hm.Ic,rart.m  diffimilc  cft  quod  Vlpianus  (aL^in 
/^.  T.  §.ts  autem  D,  de  f.fcrfic.  E.m  quidcm  i„  cuiusfolo  rupcrficics  cft 
vtiq.c  non  mdigcrc  vt.Ii  adionc  quL  jIJo  cdiao  proponit  p  ^to  , 
cum  hjbcat  ,n  rcm  aaionem  ,  qualcm  Jiabct  dc  folo  ,  cui&- 
.e.es  ceJit  :  Scd  tamen  fi  aducrfos  fuperftcianum  vel.r  vindicarV,  cx. 
ceptionc  vtcndun.  fupcrficiario  in  fa^um  data.  Nam  cui  dnnVs  aft  o- 
iicm,eidcm  cxccptjoJKm  quoquc  muU6  magis  compctcrc  quis  dixcriu 

'  -  i 
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Hjhecenim  illetradatushoc  fimile  cum  nudro  miod  cui  darcmuiSaluia* 
^  num  fi  non  poflidcrer,mult6  magis  dandum  fit  pomdcnti  auxilium  eiufdcni 
Saluiani  ad  contcadicendum>ne  quam  habet  ponefTioncm  amittat ,  quam  Ci 
non  haberec  nancifcicciamper  intcrdidum  poflct.  At  dinruTjile  illud  cft, 
quod  m  propolitaquxftionclocatorillc  qui  iam  poffcfTor  cft  non  inducit 
Sahiianum  pcr  modum  cxceptionis,  ciim  non  ipfc  conucniatur ,  Ccd  per  mo- 

-  dum  intcruentionis  ,  canquam  oftcrcns  fc  alicnac  liti  pro  tucndo  jure  fuo: 

'  "Islon  enim  quemadmodum  infpccier/.  jJ*  :'f  dniemydominus  fbli  vindicac  fu- 
perficicmaducrfus  fupcrficianum ,  ita  5c  in  traftatu  noftro  djci  poteft ,  eum 
ex  locatoribus  qui  nonpoffidet  cxperiri  interdido  aduciius  eum,  qui  poffi- 
dct :  nimirum  quia  vindicacio  cum  in  rcm  adio  fitincccfTc eft  vt contra  pof- 
reirorcm  cxerceatur :  At  Saluianutn  cunt fit  non  modo  dire^um  >  fcd  etiam 
icriptum  in  per(bnam,  vt&:  aliafcrcomniancxcipias  interdidum  Quod  vi 

^utchtnl.u$.f>enult.D.(le  intnd,  ml  ncceflecft  vccxerceaturcum  pofleflbrc, 
•  ,    imb  ncc  potcft  Ci  poflclfor  flt  extraneus,  id  eft ,  qui  nihil  de  pignorc  pcpi^c- 
.  ^it ,  fcd  cxcrccndum  cft  cum  colono ,  eodcmque  dcbitore  fiucjporfideat^Uuc 
non.ciim  nihil  aliud  intcndat  is  qui  proponit  interdidum,  niii  vt  poircffio- 

4|^jiem  adipifcatur,id  eft  adipifci  eara  non  prohibeatur ,  quod  xque  commodc 
imo  commodius  excqui  &  aflequi  potell  aduerfus  colonum  non  poffiden- 
tem,qnaiii  aduerfus  cum  quipqffidct,  vt  in  praeccdentibusdifltruimus.  Por- 

N  rbalius  locacorqucm  ponimus  ponidcrc,cilm  videtintcrdidkum  adhocc- 
xerccri,vtpoflcnjonem  quam  ipfi:habct,altcrnancifcatur,  poteftdebctquc 
fc  offcrre  liti  vt  Saluiani  vim  &  poteftatem  impediat,  incip)dtquc  ex  pra^to- 

*"  ris  impcrio  poriiderc  quod  antca  fiio  iurc  ac  propria  authoritate  porfide- 
•  J^at.Nam  &  in  vindicatione  fiue  fpcciali,fiuc  vniuerfAli,hoc  cft  in  pctitione 

7|hcceditatis>  idcm  accidit  vt  etiamd  iudicium  contra  alium  excrceacur ,  pof^ic 

Ftamen  liti  fe  offerre  &  inceruenire  luftiffim^quifquis  pofTeflbr  cft  ,  adeovc 

•  •  audiendusquoqucficliccctandem  condcmnandus  qui  fe  nicntitus  cftpof- 
^fcfTorem  vc  aftori  &  ius  diccnti  illuderet  /.  ts  cjm  fe  Jjtkltt  25-  D.  de  rei  vindie. 

L(jiii  fe  liti  J^G.D.dL- pettt.hered.L^.D.  de  re  iudic,  Tum  demum  vero  dicitiir ,  & 
'incipitlntecdiflum  Saluianura  mter  ipfos  locatorts  rcddi»  non  cum  inteidi- 
clum  petic  isqui  prioragit,  cum ex  co  agerc  no  poffit  vt  dixiaducrfusalium 
Jocatorem  ,  fed  tantum  aducrfus  conduflorcm  :  Atciimaliuslocatorqui 
^iam  poffidet inducit  ipfe  Saluianumnon  agcndoaut  cxcipiendo,fedcon- 
tcadicendo.Ex  eo  namqucccmporc  incipit  li«  tradlari  intcr  locatorcs,  &  di- 
fputari  vtcr  cx  Saluiano  vinccrc  dcbcat ,  pcrinde  acfi  co  mteidifto  inuicem 
cxpcrircncur,  ita  vc  w  eo  vcerquc  a  :tor,&  vcerque  reus  eflet.  Eft  igitur  ad 
^     /cntcntiam  noftram  explicandam  accommodatius  aliud  excmplum  quod at- 
.  tulimiisde  querela  inufficiofi  tcftamcntifx  ^.  ^.fifilius  D.de 

^    '^inoff..tc/f.tm.^xh  sautcm  apparctSaluianumquod  intcrlocatorcsipfo«rcd- 
ditur  non  alui J  cffe  poflc  qua;n  dirc(5luar.  Ciim  cx  parie  illius  qui  prior  ngic 
.  ''vDon  dccur,ni fi  aduerfuscodudorcm:  Ex  pjrtc  veibaltcriiis,qui  contradiqt, 
,  *jion  detur  pcr  viam,vtloquuniur,adionis^  inrerdifli,  fcd  coiitradithionis, 

*  ''qux  res  naturam  Sc  fubftantiam  propofici  intcrdidi  mutare  non  poteft.  Cui 

confeqncnscft  vt  ex  hocipfoquoddicimuspoflc  interdidum  hoc  intcr  lo- 
.i^     catorcs  ipfosrcddi,  ncmo  poffit  infcrrc  quod  intcrprctcs  omncs  infi  runt, 
7-Dari  crgoetjam  contra  cxtraneiim;t(fctenim  vtile  velfatentihiisipfis  intcr- 
^jprctibus ,  fi contra  eum  quafi  contra  cxirancum  darctur.  Cstei um  q uotics 
4m  interdi<5luvu 

•  •  • 
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4llterdi£li>mhoc!wterIocatoresipr'»s rcdd  tur,  quoium  vtriqucinroliduni 
fes  coloiii  fuccincobligatx  ,  polIcfTui  (Inipcr  vincit  f/. /.  i.  p,  i.  Cy  tl.  l.ylf. 
D.deSilui4n.inieiiL\n  quod  iii  S  .li.i,ino  intcrdido agatur  cle  fohs  poflefilo-. 
ne,pofrefl[ionis  autem  parcaufa  lit  in  vtioque  locatorc  ,  acpronidc  njclioc 
dcbeat  cflecondicio  polIidcnii^PItapaui  C\JnacmstJiSi.nip.i^.lih,^.0<jferf<at, 
Sedn)eoiuJicio,paruinred^  Idcuicnimdc.aAione  ScruuRa  (criptum  eft 
abVlpiano»iJi£^fff&j/«rio.  pi^ff«r.  vbi  pofteaqu^im  fcripfi&i  ii  dcbttor 
resfuas  duobus  nmul  pignori  obligaucritticayt  virique.iu  (olidun)  obligatje 
^iFcot  fingulos in  fQlidum  aduerfusextraneum  Scruiana  adio  c vti dcbere». 
ubiic\tlnfrr  Ip^o^  .'utctn^  ejN.ftlioTroMe  lio  f>  J?$dentu  welt.rrm  rj?  toneininrnm, 
HaiiU^^ic  fciueiu:  rationcm  ill.ui»  fubiicit,t]u6d  daiula  lit  poflidtnti  cxcc- 
>lio/*«<»'/  coriucnifyVi  e.u/emr(S  m  hiquo<fi,c f  tg  .oinfji.  f,  vt  inteiliganius  licct  ia 
icrniaHa  non  dc  poiTc(s:onc  vt  in  Saluiano,  (cd  dc  iurepignoni  con  troucr- 
utur,non  eoinmiis  cayiieii  vincerepolIeiIpreiiidebere»cdm  vcriufqjiocato- 
flliptf  caM&jfitct^m^ioiiwepignurti.Poniffiuscni  caAlem  res  coloni  v- 
tciqueloCf^tOtJ^ti^Bi^i^  fol  dum fHifTe ob]igatas,vt proinde  nulla ratloiit 
propter  qnam  Alti^sporsic  ^;4^l|Ci|<«tiicere  qu^m  qui  pofiidctitanqiiam  qoi; 
hM  vno  lic  fiiipclrWi»€4ttt  cittcra  omnia  finc  parias-* 


-  ~  t  R  R  O  R  S  E  C  V  N  D  V  S.    r,v  , 

S  T  igitur  hac  parte  eadcm  pror fus  racio  Serattfbc  a^ionis «  & 
Saluiani  intcrdidfci,niri  quod  cuai  Seruiana  exercetur  inccr  lov 


nece(rariacilmproponiturSaluianuni,  nempe<^uoniam  Scjruiana  iioc  pafii 
4ocatori  datur  contra  locatorem  pofsidentemtperittklc  ac  concra  qucmlibci^, 
alium  pofTeflbremyCilm  /it  in  rem  adiojquifquisautcm  conuenitur  ab>o 
qui  Fundataiu  probatamquehabetfuara  incentioDcm ,  cum  ncceflccminino 
cll  ruccumberc  (i  non  aliquacsccptionc  adiuuctur,atSaluianum  ,  quiain 
perfonam  crt  &  cxp.i^o,non  poteftdari  locatori  contra  locatorcm  fed  tan- 
tum  aducrfus  condudorem  cundcmvc  dcbitorem  ,  ncc  piijs  diciti  r  leddi 
iiuer  ipfos  interdiCtuin  cjuam  inducatur  pcr  contraciidlioncm  poniJcntis: 
qux  comradicbo  a<^orcm  magiseum  conllituit,quam  rcum  ,  proindequc 
nuUo  escqpcioaisauxilio  tndiget,vt  eum  qui  iam  poiTeffor  cfticniciat  vi  dv* 
Ccm>I>ci^iicjocacor qui  pofsidet  vinchin  Saluiano  locatorem  non  pofsH 
dcntem  pec  febnacomradidionem»  ncqoctAmqBbd vincar ,  quam  qubd 
QCC  vidonavUaemcad  poileCiioncmretiiicndim  quara  iam,iiabct,fatirquc 
cifitquodnon^cmit  vinciab  cocuicontradicic  ,  &a(]uo  per  SaKiianum 
conucniri  ,  licct  pofsideat ,  nullomodo  potefl.  Nam  tametfi  necipfc  pof- 
fideretjtamen  impediret  nc  Saluianum  haberealius  locator  polfei  ,  quippe 
quodpluribuslocatocibuscompetere  nequit,nc  qnidcm  contracolonum 
iprum»ncalioquividereturpra;torid  agerevtfingulosfacerct  ciufdem  rci 
in  fbildaai  poflcflbres » qooo  ficri  millomodo  poteft »  vticm  /kpe  disimut. 
XnSeiiiiaiuvcfdviiicitquipoiiidcc'»iiiw4c€maiarts  ij^  perrona  ag^mli^ 
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fs )  bencfijio  cicei^onis  (^uain  habct  proprio  iurc:&  idcb  vinccre  iKam  m 
ccfrecft  ne  vincatur»qiiia  (i  non  vinceretiprchauddubie  vinccrctur.&qui- 
uU  nccipfc  pofliJercr^n  hilominustamcnScruianamiiabcrc  polietruoiure 
alius  locator  noti  polfi  lensjncquctantiim  aducrfuscondudlorcmircd  ctiam 
a  Uicrfas  alium  polleliorein  cjuemhbec :  Ncc fc  inuiccni  impcdirenc »  quo- 
niodo  ie  iiiipcdiunt  in  Saluiano,c|uontam$<niitnaiMMi  fictttSftlaianum  d4 
rur  ad  pofielfionem  adipifcendanbade^qoc  nec  ad  anocandam  fiia  yt  9c  po^  - 
tcftacc»red  ad  hac  vt  ni  pofiefiio  rcfticuatur  arbitrio  itidicis»c5demnatio  fiai 
*  cx  bono  dcaeqooin  id  omnequod  inccrcft  locatoris.  Itaque  per  Serui^ifiam 
auocacur  qiiidem  pofreflfio  non  quae  fuit  debitoris,  fcd  quar  clt  pcnes  detcn- 
torcm,  »c  non  tam  vi  &  poteftate  aftionis  quam  iuiru  &  acbitiio  ludicis  ,  ac 
incucondcmnationis.  luJc*  porro  nunquam  arbicrabitur  Hnguhs  rcftitui 
po(Te  Tioncm  m  rolidum»cuinfciac&fcircdcbcat  ficri  pcr  rcruin  naturafQ 
id  nuUomodo  poftcltaque  nulla  eft»vt  itadicam»incompatibilicaf  indaodb 
Ttriqiielocatoride  vnicuique  ipforom  Seruianain  folidumadi|etfiisqucnEi^> 
libetpoficdbremtcAm  &  arbitrium  tudicit » 8e  condemnatio'  p<liia  JiuiCiof 
nemrecipereporalt*quam  Saluianum  recipcre  non  poteltvnoquoquelocaS 
torc  id  agente  pcr  hoc  interdi(flum  vt  rei  quam  habct  in  foHdum  obligacani 
aut  de  qua  in  fohdum  obliganda  pa<flas  cll ,  polfefsioncm  quoq;  in  fahdum 
njncifcacur,  ci  tamcn  quod  nos  dicimus,Seiuiana:  adionjs&SjIuiani  intcr- 
dicli  fimilem  in  co  eire  racioncm»  quod  Hue  Seruiana  inter  ipfos  moucaluc» 
iiue  ioccrdi^m  reddatur»mclior  condicio  cft  po0eiriris»obftare  vald^  crc^ 
dicttr»qaod  fcriptnrii  €(imdJ.i4h3^§l^»i4ii.mterJ.ln  S^uiano  intcrdiAo' 
fi  ln£indum  communcm  dnorum  pignora  (incab^qao  inucda»  pofiefTore 
vincerctdtideoderccndendum  ciscircadSeruianaro  iudicium.Iam  ergod^ 
SlIiuslegisfentcntiavidcamus,quar(ajicpcrobfcura  cft  ,  ncc  magisaviro 
doiflirsimolacobo  Cuiacio,quamabAccui;rio»Barcolo  aliift^ue  vctcribiu 
imcrprctibusbcncpcrccpta. 

'  ERROR  TERTIVS.  T^^^J^ 

^  ^^^^^  £  <M  T  l^em  hiiic  imerpretibus  diffictlem  id  icriviMii» 
J        ^7  quod(icconceptacft,quafiVlpi4nufdifocntiamconftituat 
intcr  Scniianam  adioncm  &Saluianum  interdiftum  in  fpc- 
-       cieiila»  quamtrafbatdcrebuscoloni  illatis  iurc  pignoris  in 

  fundum  communem  duorum:  Aiccnim  primi\m  potiorcna 

fore  poftenbrem  in  Saluiano  quod  intcr  locatoret  ipfos  reddatur.-  mox  lub- 
iicitqnafiinqaandamconfcqcieiit^am,cfleUtdecotrcndam»  9i  vcineloqoi- 
Cur»dercendendum  ad  Seraianum  indiciam.  Qiiprrttm  enim  ita  fcriberct»  fi 
aooaliodinSerniano  iudicio  qa^m  in  Saluiano  iotcrdido  feniaiecur  »  vt 
yincercc>mnimodo  dcberctisqaipofsidereC^EttameolnSeroiana  quoque 
i.lem  iuriscfte  vt  poft^elTor  vincerc  dcbeattam  apcrre fcriptum cft  ab  eod6 
Vlpianom/.^ dehitor  lo. D.tie pignor.  vtnihil  pocucricfcribi  apcrti^s.  Qua- 
rc  ncc  Accuriiusinec  Bartolusaliive  antiqui  intcrpretes  dubitant ,  quin  ca- 
demratioconftitucnda  fit  adionis,Scruiana;,&  Sjluiam  interdidi ,  vc  mc- 
lior  efle  debeat  condiciopccupantit;aC  qaoniam  negare  non  poffiinc»  quiii 
^flrerentiama^oamprc  ieferaot  verba  Vlpiani  ia4/./.«/r.ficeameiplidlt» 
na^S^tniiaiu^oKi&calom  c^mpecicydircdui  ficiion^tili^ 
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Saiuianam autem  ^  contrario  vtilc  noii  cJirc(5tunx.ln  quo  aperte  vim  faciunc 
nontanium  rationi  iijri<r  quarfacit  vt  intcrdictum  hoc  dircdlumccnreri  dc- 
bcat  non  vtilcquem.idmoduin  ollcndimus  in  prxccdentibus/ed  ctiam  VI- 
pianocjueni  apcrtiismiuni  cft  <«</./.  v^/.ditfcrcntiam  in  co  vno  (.oriftiiueret 
vcinSjluianu  interdi^o  quod  incer  locacorcs  ip  fos  rcdd  i  c  u  r ,  p  o  ilciror  vin- 
OLW  y<i<iinw  vct6»non  ir^taB«Iiique  nec  CuiactQS  ipfe  negac  qui  i:b.y  Ol/tr. 
rii^3i4.vtnoaameius  loci  imerpretaaoiiemaiUera^titCDniungeRdam  eile 
di3tmiylt»cumfined,lfi  Jebittrtin  camque  rcm  emen(fic|»nDiun)  infcriptio- 
nem  </./.v/rquali  fumpta  lit  cx  eodem  Vlpiani  libro,  cx  qiio  &  a,  l.fi  delttcrt 
id  cft  cx  fcptuagcrimo  tcrtio  ad  ediclum  ;  Dcindc  rcftnngit  rcmenciam d» /. 
vlt.  ad  euir.  cafuni  qui  proponicur  in  vltimo  rcfponfo  «  dj.ft  dd.tcr ,  cilm  rcs 
coloni  pignorisiurc  iilut^  fuiu  in  fundum  conimuncm  plurium  ,  lcd  itavc  * 
non  fingults  Iniolidumiat  vtriquc  pro  partibuscflemobligacz.    Quo  cafu 
yult  Cuiacius  9c  Saluianuni  ioterdidluro  poiTe  inter  ipfos  reddi  &in  eo  vin« 
cere  pofleflbremdebere:  quoniamttnquic  vir  dodiftimusjin  hoc  interdido 
de fola  pofTersione  qua^ritur ,  non  de  iiire  ^noris^Ponefsionis autem  par 
caufaeuin  vtroqiic.  Potlcflorem  igitur  vinccre  necclTc  crt:  :  atfiScrulana 
proponatur  aliud  crir,qiiia  cum  in  ca  non  tam  de  poHcrsione  quam  dciure 
pignoris  difputccur,pai  autcm  iJc  arqualc  ius  habeat  vtcrquc  locator  m  rcbus 
coioni  ,  confequensed vc  vcerque  dcbcat  obtincread  dimidiam  pattcni 
po(s«rsionisadptehendMM!^mx^odo(^       eft  mfnedj,fidtb$ttr»&. 
itiLufAmfhiJe  SMhim^itiferd,  jEgo  verb  fatis  mirari  non  pM»iaad9l|i 
quaro  ilie  aiiis  interpretibus  obiicit»  aimx<*vUv-  Na  m  vt  omittam  leu  em  efle 
auc  nuilam  pocius  coniedburani  quam  lilc  fibi  fingit  vt  enicndet  infcriptio- 
•^nem</./.v//.  contraexemplaris  Florentini  Hdem  ,  illudprinnim  faifum  cfl: 
quod  fupponitipfc  pro  vcio  ,  Rcddi  polfc  iiucrdictum  Saluianu  intei  ipfos 
locatorcs,qai  rcscoinnuims  coloni  iiabcantpro  partibus  tantum  obligaias, 
quia  cilm  locator  locatori  excraneus  fit ,  vt  &  alius  quilibcc  qui  nihii conuc- 
netttde  pignorcid  eft  extra  c«iM^Wccm»eund4mqucdebitorero»  Wndu 
cft  ex  iis  qux  fupia  dirpacauimaaldci^ipii||i^^ 
huiufmodi  interdidum  conaeniri  noitjoffc:mak6quemibdsdici  poce§ 
quodpraccedencccapifcprobaoimusbeoexlocatoribus  qui  non  pofsidcc  e- 
xcrcentcSaluianum  aducrfuscondu(5lorcn)  ,  induci  Salmanum  intcr  ipfos 
percontradictioncm  altcriui  locatoris,quo  dcnuim  carn  pcfftfloi  vmf  it.  Id 
cnim  tum  cucnic.cum  isquipofsidct  lushabct  rctinen  'a'  polidsionis  totius 
reiobligat£,qu3  nmiIitertotiad||^{liivtUc  is  qui  nu  Doi^idcuquod  porro  np 
alite(€ocingit,qua  H  ponas  c^eniue vt  rcsflftoni  fiB^iisiocaterib.  eili^ 
it^folidfi  obligac£.Na  qucmadmodu  ius  Saluiani  cxpadp  pignorisproficii^ 
diii/ax^iMierdiH^^t  aut7  Jr.flJe  interd,iu  fieri fid  potcft  vt  vel  pro  al i is  rcb.  cd- 
pecat  qua  dc  quib.obligadis  couenit,vel  pro  maiore  partc  reru  coloni,  quim 
proqua  obligatjc  fucriit.AIioqui  latius  paterct  cftV<5tusquam  fuacaufa,  nec 
dici  polUcquo  iurc  (upra  ca  partc, dc  qua  obliganda  coucniflet,SaIujanu  ^p- 
ponerctur.£rgocum  illatis  rcb.coloni  luicpiunoiisin  funduni  commDncm 
pluriumitta  Vt^fingulis  non  nifi  pro  partibus  oDligatae  elTcnt,  verum  fit  dkfi'- 
repartemduntam  cafomreram  omnium  vnicuique  ex  locatortfuit^^lV- 
.gaumclTe,  ncc  ius  vllumpignoris  vnilocatori  acquificum  cfle.ui  eaFpir- 
le  quat  altcricdubligata  »  nullaprorfiil^fatfo  ed  cur  prohibeti^ebcat  ts 
^idlu>apoffidetqaomini^i%lataB<|^|[||^  eiiamfi 
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alius  locutoi  tiui  casresin  fulidam  poflldct,contradiccrc  vclit,nec  rurfus  vt 
aiidicndus  llc  isquitocas  respolTidct,  fi  pra:te:;tu  pignoris  in  parte  tantuai 
confticuti  vniucrfam  poUc(Tionem  velic  fibi  in  folidum  cctincrc.  Ncque  clt 
quod  qnisdicatcum  Cuiacio  dcbere  idc^polfcfforcm  etiam  lioc  cafu  vin- 
cercjin  Saluiano  »  quodin  eo  interdido  non  quxratur  nifi  dc  pofTcffione. 
EtrienimverumilJudefl.nontamcndcpofrcfllonc  qualibct  ac  rniiplicitcr 
qua:ritur/cd  dc  polTcflione  rci  pignoratx  aut  de  qua  pignoranda  conucnic. 
Ergo  non  nifi  quaccnus  fuit  oppignorata ,  pro  ilia  duntaxat  parte  non  iu 
folidum  Li  non  in  folidum  fucrit  obligata.  Ac  proinde  ficut  ilic  ex  locato- 
ribusquinon  pofHdct  non  liabct  Saluianum  nifi  pro  dimidiaparte  rcrura 
coJoni,quam  dimidiam  folam  habct  obligatam  ,  itaficri  ncquit  vtproca 
partc  vincatur  ab  alio  locatorc cciam  qui  cocas  res  dc  quibus  agicur  in  foli- 
dum  pofTideat,  quoniam  alius  illc  locacoriquem  ponimus  in  folidum  &/o  - 
lumpolTiJere,  nullumliabcciuscas  rcs  recinendi  prxccxcu  pignorispro  « 
parccpro  quanonJiabet  jliasobligatasi  &c  qucmadmodum  non  polfetpro 
jlla  partc  fi  non  pofTidcret  Saiuianum  exerccrc  ne  quidem  aducrfus  condu- 
ftotcm ,  non  magis  quam  prxtextu  alcerius  parcis  libi  obligatx  contendccc 
aliam  quoquepartem  illam  fibi  cHe  obligatain,  fic  ncquepermicccndum  il- 
lieflvtSaluianumcxercenci  locatori  coniradicat  ,  quoniam  ita  ficret  vt 
pcrciufmodi  contradiCtioncm  induccretSaJuianum  ,  quafiplus  iurisJia- 
bens  contra locatorcm  illum  non  obligatum ,  quim  habiturus  cfFct  contra 
ipfum  conductorem  cundcmqucdebicorcm  ,  qui  fi  jpfe  agerct  ad  auftc- 
rcndam  locacori  fuo  pollidcnti ,  partis  iilius  non  obligatx  pofTcfliionem  ,  v- 
tiqucdcbcrct  vinccrc&  vinccrcc  propofica  vindicaiionc,  adeb  vc  nec  iilud 
ci  obflarec  ,  quod  ctiam  ob  chirographariam  pccuniam  pignus  rctinc- 
ri  poffe ,  confljt  /.  i.  C.  eiidm  chihirogr. pecun,  pi^n.  reiin.  fnf^.  Ncque  cnim  vl- 
lum  pignus  eflpro  ca  parccqux  locatori  ifli  pofTidenii  numquam  obJiga- 
ta  fuic.Pignus  auccm  ncceflc  cfl  conflitutum  ciTc  in  ca  rc  quam  quis  fiue  oh 
chirogra^harijm,fiucob  aliam  pccuniam  rctincrc  velic.Proinde  ficri  ncquit 
vtpolfefloi  hic  aliujn  locaiorem  no  poflidtntcm  vincac  canquam  pofVcflbr, 
non  magisquim  quafi  pignoraticius  crcdicor,  cum  pro  parte  non  obligata 
pignus  nullumhabeattamctfihabcat  poflcllioncm.  Dupicx  iqitur  in  hac 
rc  Cuiacij  crror  cfl,Vnus,quod  putatSaluianum  rcddi  polle  interplurcslo- 
catores  quibus  non  fuerini  rcs  coloni  obIig.itx  nifi  pro  parcjbus.AJter  quod 
vult  in  eo  Saluiano  vinccre  illum  qui  folidum  polli  Jct ,  qu.inu)i$  non  ccn- 
ucniaiiir  prr  Saluianum  nifi  pro  ea  paric  qux  iion  ipfi  fed  aiteri  foli  iocatori, 
quinihiipofridct,fucritobligati:ficenim  loqucndum  c(i  cumCuiacio  cx- 
tcrifquc  intcrprciibusquiputameo  cafu  quo  intcrdidum  Saluianum  inrcr 
•  locaiorcs  tpfo?  rcdditur,  poflidentcm  conucniri  a.  non  poflTuieme  tanquam 
alium  qiicmlibet  pofrefToremjVtili  fcilicet  intcrdid:o,quod  xqu^  f^ifum  cflc 
iam  nfhcnJimus  in  fuperioribus.lnfumma  hocconcendo ,  locatorem  hunc 
qucm  vul'.  Cui.i" iiis  poffc  conucniri  Saluiano  ^locatore  alio  non  poflidcn  - 
tcnon  tna^ts  polle  vinccrc  pro  ca  rerum  obligatarum  parte  qux  obiigatn  ei 
non  cft,qu^:n  fi  cam  non  pollidcrec,fed  vinci  omnimodo  debcre  ficut  aJins 
quilibct  ]  oiK fll>r  iniulhis  conuctus cx fuppofito interprctu crrore  pcr  vtjic 
Saiuianutn ,  vinccretur :  ciim  locator  hic  eciamfi  pignus  habeat  in  djmidia 
p.irtc  rcrum  obIigitarum,in  aba  tamc in  qua  pignts  nwiium  habcccxtranci 
cuiuflibcc  pofl(:iTQrisiurc  ccnfcatur:quc  porrb  vtiq-,  ncmo  dixeric  ob  id  folu 
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vrnccrc  debcre  quod  poffidcac  :  dim  nemo  viiic^hoc  tfCo  qnod  poflidct 
n  i  fi  qtiando  caBtcra  font  paria  Lx.f.ytt  fojfideiJMt.ffJf  d€^mr,^,  Noo  pof- 

funt  auiem  videri  paria  quotiesis  qui  poQidet  rcm  in  qua  nuilum  piglloris 

ius  habetjConiicniiur  ab  co,qui  in  eadcm  rc  vcl  dominij  vcl  pignoris  ius ha- 
bcat,a!io<]iii  numquam  obtineret  is  qui  vci  ciindlam  rci  vindicationcm  iu- 
rcdominj,vcl  vtilem  Scruianam  &  hypothccariam  iurccredjtorispjgnora- 
titij  exercereti  cilm  vtraque  a^io  ifta  lupponai  pofleilionem  ex  paitc  ilhusj 
quicomiciucttr. 


ERROR         AR  T  V  S. 

pluribM ioCAlortbm  h.ihcnf!bi/s  ohlh^atj^res  colonifr^f  drtihmy 
feiiabaiieretatnwnfoJlfjljas. 

^TSfpU  N  eoquemrfunjalius  &  intolerabili*  crror  eft  eiufdcm  viri  do^ 
^'^^"^^^''^'"'«'tis  in  ca  fpecic  quann  traaac depluriM  loc»- 
toribus  qnibus  res  colbni  obligatx  fint  pro  panibos>  &  quasta- 

^.^^.^.  ^  «cn  vnusexipfisfolus&infMidom  poflidcatparcm  vtriiffqQe 

caufam  elle ,  non  alio  vtiquc  colorc  •  quim  quia  vcrum  fit  aequo  inre& pr^ 
«quis  partibLisrcscoloni  hiilTe  vtriqueobligatas .   Nam  im^  vcroprorfus 
dirpar  caufa  eft  m  eafcilicetpartequam  ponimus  non  iiuilc  poiridcntio- 
bIigatam,cilmaiijq4inonpoilidctaguqucSaluianofucritobhgaca.  Fateor 
parcm  cflevtrinfqaclocaCoris'cauianQin  tota  reoppigncrata,  iu  cit ,  14  ar- 
9em  cum  partccon£eras  r  qaoniam  vtcrquc  habet  obligatain  partcm  dimi- 
«fiam»  fed  ii  partes  /ingulas  ieparatim  accipias,quomodofimtncc<^fi^«^' 
cipiendar  ciim  quxrimusiaiiisqtiipartem  dinjidiam  quamobli»^m  habet 
pcrfequituT  SaUnano  contra  cum  quipoflidctinfolidum  r  diefetfroilb 
partc  vinccrcan  vinci,  non  potcft  par  eflccaiifa  illinsqni  rnm  partcm  dicit, 
•  probatquclibi  obiigatam  cfle,  &  alteriu?  qui  nulliim  in  e.ulem  parte  ius  pi- 
'gnorispraticnditjfed  in  alia  tantum  dc  qua  non  difputat  qui  Sahjianum  ex- 
^'«'godebeacvincercisquifoiidum  po/Iidct obhocrolilm  quoa 
po  ffidcac?  Nam  etfi  poncrcs  conocniri  cnm  Sakiiana  pro  alia  par  tc,  quam  Sc 
obl  igatam  habcfct  acpoffidttcc,  cqnidem  vinccrct,  ac  non  tanquam  poflcr. 
for.ied  tanqaamcreditorpignoratitius,  nectampotiorr  qu^  foltis in  ca 
partc ,  qua;  nullomodo  lit  aftori  obligata  &pro qua  idcd  certum  eft  Salttia- 
num compctcrenon  poflV,  ncquidcm,  vt  dixi,  coritraipfom condaaotcm.- 
Atquc  ita  cire  ,  nccaliud  luliano  ,quam  nobisvifum  rfii/Tc  ,  apparetnon 
obfture  ,  ni  fallor  ,  c\'  eo  quod  ille  ;;;  diCia  le^.         tod.  un  l.  cie  S.ii  tAno 
tnmi,  poftquim  profccmus  eft  cam  fpecicm  m  qna  rcs  coioni  in  fundum 
comnroiicm(>hiriumiIIat«fint,ita  vivcrique&  vnicuinueipforum  m  foli- 
dumcflent  oblig^icat  ,*di9citquc  fingutosillosadncrfof  cwrancum  quidcm 
Seruiana  aaionc  nonimcrd  ao  rcdc  cxpcriri  ,  ifttcr ipfos vtti interdi- 
ftntn  rcddi  pofTe  inquomeiiorcmpoflldcntiscondicioncmcfleoporteat. 
Subiungittanquamplanediuerram^diuerfdqneiurcccnfcndamaliamfpe^ 
cicm  quam  nunc  tradamus,r.  intcr  colonum  &  locatores conucnerit.vt  fin- 
gulislocatonbusobl.gati^cfl-cntrcs  coloni  pro  partibustantam  ,  vtilrm  a- 
Ofoncm  locasoribui  &  aduciiiis  extrancum&  jmer  ipfosdandam  circpct 
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quam  fiat  vt  di  nidiam  parwinfpfitffioiitt lingpli  adprchcndanu  Qjud e* 

nim  hoc aliud  circ  obfccro,  qu^m  quod  nos  volumus,  non  pollc  in  hoccafa 
competerc  Scruianam  t|uain  compctcre  luliano  dixerat  conrra  cxtraneum 
in  piiorc  cafu  prions  rpcciei,nec]ue  Saluianum  quod  in  caucm  priorc  fpccie 
idcm  lulianusdixerat  intcr  locacocesiprosdanciameire«rcJ  uotum  viilcm 
Senwaiitiii  &  hTOothecariam  quamlaniranosnenioeligereteocaru  quo 
fo^habere  Saiuianam « de  quo  non  dubitatur  quin  vTum  habeat  &  coin4 
modiorem  5e  expeditioremquotiesillequicoexpcritur  >  potefl  vincere: 
qnodomnium  m3niFelti(Dmeiodica(VlpianusrJa0./«>/Mm.r0^.cilm  aic  idei^ 
cfcrcendcndum  cflc  ad  Scruianiim  iudicium ,  vr  qui  non  pofHdec  poflit  via- 
cere  qui  haud  dubic  iii  Saluiano  vincerctur,  vt  intcUigamus  non  mCi  vrgcn- 
tc  ncccflitatcdccurrcndum  eireadSeruianam  ,  &  eo  cieiiiiiin  cafii  quo  vel 
nuUomodo»  vel  non  facis  commod^  po(fic  locus  cllc  incecdjdo,  vc  de  dire> 
Ailiiirindicatione  rcriptom  eft  w  /.  tt  qtii  definumk  14.  /)•  Jem  -mdicdf.  /. 
ttmmMlim  fnfiin  deinttrd,    £t  idcirc^  nimirikm  didtur  dercendere  &:  pro-j 
gred^itqiiiadSetaianum  iudicium  dccurrit  >  qnoniaroprirans  gradused 
primiin<iue  confiUam  Saluiani  fi  fieri  porflt»  proponendi:  Ar  ^Seruianaadi 
Saluianum  vcnirenonprogredi,  fcd  regrcdi  cfTetjnecdecurrere^fedrecur- 
rcre,nec  defcendcrc  quod  tacilius  eft^fed  afccndccc>quod  di£cilius  &»labo-. 

xioflUS.  .«MM^ 
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CMrm9Cimfet4tydire&4  SerufMdcim  cmienifPtnscdMi 
fUBrHm  d/U^4td  fiitprtpmibiit» 

Vr  vcro  non  compctit  dirccla  SeruianajCum  conucnit  vc  res  co- 
loni  pkuibus  locacoribus  obligatx  cflcnc  non  m  (olidum  (ed 
pro  parcibus?an  nonperinde  verum  edpactcmearum  dimidiam 
^,^^^^^^  obligaum  c(Cc  t  ei  vero  qui  obli^atashabetreacolooi  dire&m 
competcce  Seruianam  ^jfim Semumd hfiule  Mhmu  Rcipondeo  ioa  hoc  ex  eo 
pro£icirci,qaodis qtti a^Sbruiana y  contenditren  in  quam agit  elTcfibi o- 
bligatam ,  verum  autem  non  eft  diccrc  totam  rem  efreobligaum  quar  non 
Ji.fi  pro  'jvutr  obligui  c(l,pro  partcinquamjindiuifa.Nam  /i  poncrcs partcs 
efle  diuifas  tot  ridcrentur  efle  hindi,quot  cflcnt  puitiones,ci\!ii  fundus  fit  ex 
earum  rcrum  numcro,  qux  habcnt  partes  homogcncas,  quia  quaehbet  pars 
fundi  cll  £undusi&  ideo  nihil  prohiberec  in  vcrSque partcm  dari  Scruianam 
diredam  lj^,f.idt»D,^p9tiarMp^iivM,  At  cikmpartesfnnt  indiui&  noUa 
cofporis  pars  cft  ita  obItgatavni»vtnon(itvenimdic^ealteriquoqneo- 
bligatam  cam  efTelMlud  46. 7)Je  rit,nnpt»i,firmeleSime^fA^w.delegJ. 
idquc  vi  &  poteftate  ip/ius  pa^i  quod  vnamduntaxatreipartcm  indiai- 
fam  aflficiendo,aliam  hocipfoab  obligatione  exemit.  Hoceriim  addcndum 
eftvtci  fatisfaciamusqui  fortafle  nobis  obie»5turuscflct  :  tiim  quoquc  cum 
conuenit  dcrebus  coloni  pluribuslocatoi  ibus  limiil  &  in  rolidum  vnicuiquc 
ipforum  obIigandis>verum  e(fc  dicercnon  ita  rcs  illas  vm  in  (olidu  obligacas 
quia  obligata;  cflent  etiam  alteri  &  qoidem  in(blidum»  ncc  co  ninib  tamea 
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^  (Inguliscompctcrc  dircdam  Scraiiium  hji  Mi  orio » D.deffi^ntr.  Scd  func 
ifta  ajfrimilia.  Hoc  cnim  cafu  nihil  cft  c^uod  Seruianam  impcdiat  quominiis 
cxcrccn  poflit  ab  co  qui  vcre  potcft  diccrc  res  jn  quai  agic  obligatas  fibi  clfc 
in  folidum  cx  propna  conuctuionc^uamuisacque  verum  lit  caldcm  iilas  cf- 
fc  alteri  quocjuc  obIigatas,& quidcm  pcrindc  in  foliduiibvt  i«  r/./.i/Wjncm- 
pe quoniam  id  fit  non  ciufdcm  paCti  pncftjtCjfcd altcriui  locatoris  qui  pro- 
pna  cciaiii  conuentionc  fibi  jlirofpcxit.  Ek  quo  ficri  ncccftc  cft  vt  ficuii con- 
currunt  in  iure  pignoris>  ita  ctiam  concurrant  in  iurcproponcndjc  adtionis 
Scruianx  fi  anibo  6c  fingiili  agcrc  Scruiana  vclint  conira  cxtrancum:  Iicm- 
quc  vt  fi  intcr  fe  &  inuiccin  agant  pofleflor  vinccre  dcbcat  non  defc^lu  iu- 
riscx  parte  ageniis  >fcd  vi  cxceptionisoppofjti  cx  partc  pofl^eflbrisr/.  l.fide- 
hitor»K\  vbi  conuenit  vt  res  coloni  obligaia?  ellcni  pluribus  quidcm  locato- 
ribusjfcd  Iingulis  non  jnfi  pro  partibus,padtum  iplum  cft  quod  Pacil  ne  pof- 
fjtres  dici  obligatJ  cflc  vnicuiquc  ipforum  jn  folidun)  ao  proinJc  impedit 
ne  Scruiana  cxerccri  pofliit  >  fiquidcnj  pars  qua:  obligata  cft ,  hoc  Jpfo  quod 
indiuifa  cft  ctiain  cft  inceria,quia  demonftmri  ccti6  non  poteft,taractIipla- 
ccat  poflc  illam  poflidcri,  tanquam  qna:  ccrta  fit  &  qnod  ad  quotam  portio- 
nem,&  quod  ad  rem  ipfam  cuius  quota  portio  cft ,  fed  non  quantum  ad  dc-» 
monftrandjin  oculis  panem  vllam  rci  qur  ita  llc  obligaia  vt  non  ctiam  ali- 
quid  in  ca  lit  quod  non  Iit  obligatum  d.l.i^f  fifidtutjtotiem D.qui pctnr.in p'^n. 
ib^t.Nccqux  itafir  parsvna  vt  non  fiictiam  o\tetzl.lo(us  lertui  26.  D*dc0C, 
iy«;>. quactamen  lcx  dc  fundo  &  re  immobdi  loquitur ,  cuius  alia  ratio 
fanc  cft  quam  rci  mobilis:  Rcs  enim  mobilcs  non  folum  inJiuifxfunt ,  fcd 
etiam  vt  plurimum  indiuiflbiles>  &:  ciufmodi  vt  carum  parsnullam  vtilita- 

-  tcmadterrc  poffii ,  proptcrquamcaufamfolcnt  diuidi  numcro  tanium  & 
quaiitJtatcrquod  in  rebus  immobilibus  fecus  cftrAtqui  Scruiana  non  nifi  dc 
mob ilibus  coioni  rcbus  compctit  qux  in  furrdum  locaium  illata:  fini  p  gno- 
ris  lurc  &  qtiac  pignoris  ii;re  teneantur  §.item  SrruiartA  Infi.de aciion.  ac  de  qui- 
bus  pro  condudtionis  mcrccde  obljgandis  exprcffim  conueneric.  Tant6  mi- 
rusergoficri  poteft  vt  Seruiana  compctat  proea  re  mobili  quac  pluribus 
locatoribus ,  non  nifi  propartibus  obligata  cllc  proponatur,quia  ncutcrcx 
locaionbuspoteft  ablolutc  d  ccrc  rcm  illam  fibi  pignoris  iurctcncri  quin 
proparie  mcntiatur.-nccfieri  potert  vtparcaturarbitrio  iudicis  iubcntis  rcm 
raobilcm  qu« pro  partc  lantiim  obligaia  fit pro  parie  reftitui,  ciuia  calc  pix- 
ceptum  imponibilecflet  ciim  rei  mobilis  reftitutio  pro parte  heri  non  pof- 
flt,&  tnmen  ciufmodi  iiiflAim  priccdcre  oportcret  ex  natura  cuiuflibei  a- 
fiionis  arbitrana:  qualis  cft  Scruiana,  vt  fequi  poflcc  condcmnatio  $»pr.t- 
Ur(4j,iJl.deaUton, 


ERROR  SEXTVS. 
TyererdfintentiddJMt.Kirh.f.ylt.deSAhiian.inler^, 

V  p  E  R  B  s  T  vt  qujp  noftra  conicflura  fit  dc  fcntcntia  di?{.  h 
ylt.  de  SalMM»,intfrdtB.  fubiiciamus.  Id  vcro  vt  brcuitcr  expc- 
diamus  ,  Dicimu$pofl*e  duobus  modis  contingcre  vt  rcs  co- 
l^V^^i  ^5^*t2fi^«5  o!>l'g««  fujt  iu  folidum  ,  Vno  ii4 
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vcljmaUicl  crt  viu  cjilc  nquc  canuciuioiic  colonus  cum  vtro».]uc  locatore 
conucnc  it  de  j)igiiorc,cjiii  cafus  cll  quem  tiadlat  W^anxisw  d.  l.  fi  dchjor 
10.  D.  def>i^nvr.  iieiuquc  iulianus  in  d.  1. 1.  i.  dc  SJtuan.  interdil},  Altero  ita 
vt  ea  duplcx  obligJiio  pcr  duplicciu  conucntioncm  conirahatui ,  Pacflo  fci- 
licet  tic  obligandisrtbus  coloni  lep^^ratim  aJliibico  ita  vt  vcrum  fitdiccre 
rcs  illascoloni  vtiiquc  tjuidcm  locatori  obJigaias  fuiftc  in  folidum,  fcd  vni 
priu?  quam  altcri :  quod  cueniic  n^ccHc  cft  quotics  non  fimul  fucrunt  vtri- 
xjuc  l')Catoii  obligaia:.  Et  hic  nimirum  cafus  cll  dc  quo  intclligi  volo  Vlpia- 
num  tn  d.6i.  l.  vii.  vbi  trad  it  quidcm  dc  rcbus  coloiii  illatis  in  fundum  com- 
muncm  pluiium  quidem  iure  pigaoris,id  cft  dc  quibus  obJigandjs  cx- 
preirim  conuencrit,hoccnim  ncccftiiiumcll  non  niiiuhvt  Scruianaac^io 
qu^m  vcSaluianum  intcrdidum  compctat  :  fcd  non  ponic  conucniHcv- 
'  trumquc  locatorem  fimul  de  pignorc  ,  quod  ncc  ficci  ncccfle  eft,  In  coquc 
apcrta  diffcrcntia  cft  intcr  pignus  cxpi cUum  pro  quo  Seruiana  competit  Je 
rcbuscoloni  in  fundum  &:  prazJium  rufticum  illatis  ,&  pignus  tacitumquod 
fola  illatione  rcrum  inquilini  in  piitJium  vrbanum  inue^iarum  coiuiahi- 
tur.Nam  fi  rcs  mquilini  (int  illata?  in  prxdium  vrbanum  quod  Cn  commime 
pluiium  ,  ficri  non  potcll  vt  Honfiiit  fimul  &  eodcm  tcmporc  cbligatx, 
cum  obligcntur  per  folam  illacioncm^qua;  porro  ficut  vnicacft ,  ita  lempo- 
rum  diftinctionem  ex  locatoruin  diueilitatc  rccipcrc  nullam  potcft.  Aic 
contririo  c\\m  obligantur  pei  padum  exprcirum,  poteft  duplcx  padlumin- 
tcrccdcie,rolctque  vt  pluriiiium  ita  cucnirc,&  confcqucntcr  alicrum  Altcio 
antcriuseircnccefrc cft,  acpioindc  altcrum  ex  locatoribusaltcropotiorcni: 
cx  vulgari  iuris  regula  qua:  vult  in  pignoribus  eum  qui  fit  prior  tcinpore ,  cf- 
fectiam  potiorcm  iurc.  lu  fit  vt  fnntcr  iftos  locatorcs  Saluianum  intcrdi- 
6lum  rcdJ.itur,  quod  vtiquc  rcddi  potcft  cilm  linguli  habcjnt  res  coloni  in 
folidum  obligacas,  vinccrcdcbcatisqui  poflidec,vt  fcribit  Vlpianus i»^./. 
>/r.quia  hoc  cafu  cxccra  funt  paria,cum  vtcrque  locator  nicatur  pa^co  cxpref- 
fo  cx  quo  Sahiiaiiuiu  nafcitur ,  nec  quod  .ihcr  altcro  antcrior  iit  faccrcpo- 
teft  vc  idco  debcat  vinccre  (i  non  fit  pofteifor.  U  cnim  ad  ius  pignoris  tan- 
tuin  pcrtijict»non  aJ  caulam  poircllionis  de  qua  fola  quarritur  mSaluiano 
interdiifto.Sed  fi  is  qui  tcmpore  anterior  cft  in  pignorc,  quia  prior  interpo- 
fucrit  paftum  dcobligandis  rcbus  coloni  vclicagcrc  Seruiana,  quod  fuo  lu. 
rc  faccrc  etiam  potcll.cilm  habeat  rcs  illas  in  folidum  obligatai,vincct  pro- 
culdubio  licct  non  poffideat ,  quoniam  in  Scruiana  non  dc  pofteftlonc qtiar- 
ritur  vt  in  interdidto ,  fcJ  Jc  lolo  iurcpignoris  ,  in  quo  potioreft  non  c^ui 
poircflbr,fcJ  qui  prior  inucnitur.Itaque  vt  vincat  is  qui  Hon  poffidct,  ncccf- 
farium  ci  cflauxilium  aftionis  Scruianar,  isvcioquipofndctnccScruiana 
indigcc, nccSjlui.ino  »  neqae etiamll  velitauc  a^fcioncin  jllam,aut  intcrdi- 
dtum  hoc  proponerc  potcft,  quia  poffidcnii  ,  neque  hoc  intcrdnftum  ac- 
commodari  potcft  quod  cft  adipifccndae  poffcfftoms,  neque  Seruiana  pet 
qujm  poftcflio  qiia-  pcnes  alium  fit,auocatur.  Dcnique  intcr  duos  iftosca- 
fusRcrum  coloni  pluribus  locatoribus  fimul&  coniunclim  ,aucfcparatim 
oblii;acarum  %  nihil  intcreft  quantum  ad  hoc  vc  locator  qui  non  poffidct 
poflK  auc  adlionc  Scruiana  cxpcriri  conira  pofndcntemjnue  alius  locator  il- 
ie  fic»  fiue  tcrtius  poircftbr  quilibet ,  aut  inicrdido  aducrfus  colonum  ipfiira, 
inducente  tamen  inter  ipfos  locatorcs  Saluianum  alio  locatore  pcr  fuam 
concradiclioncm  tucndxpoircffionisfuic  gratia  vt  explicauimus  in  fupcrio- 
*  nbus. 
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ribos.Scd  tntcrclt  cantuin  quod  .iJ  hoc  vt  agens Scruiana  is,qui  ptior  fuit  in 
contiahcn  Jo  pi^norc  vinujtaiUKn  locaLoicm  quaniuis  poiiellorcm « ^quo 
haud  dubic  viuccret  jr>nor»  mot^o  fi  Salinanum  proponcrct  onini  cafu  ,  fed 
ctiain  li  Scr.ii  inam  cxcrcerct  cantra  cum  qni  concuirerct  in  ten^pore,  ita  vt 
non  eflei  pollcrii'r,li  et  nec  piior  clfcc,  quiano  n  ni;ruls  in  Seruiana ,  tjuam 
in  Saluiano  veiu  n  cft,cju  ^tics  caricra  funt  parin,pot.'orcm  clFc  caufiiij  pof- 
fcilbrisdcbcrcc^rtera  •utcm  cffc  pai.>a,k.uni  vtriuique  locatoris  pignus  ciuf- 
dcm  tcmporjs  c(l,Ncnip(  quo.ipertmccadScruianam.  Qood  cnimadSal- 
uianum  fpcftac,funt  etiam  ca*tei  a  paria,  tum  quoq;  cum  vuius  cx  locatonb. 
padlum  alccnuspado  antcrius  hjit,vt  iam  diximus ,  dummodo  vtcrq;  ha- 
beat  pro  feconuenti  »ncin  p)gnon5,qiiia  (olum  padtum  fufticitad  inducen- 
dum  Saluianum,nectcmpus  p.id-i  ^p;.'dlitur  tanquam  quod  nihilcommunc  ' 
habeat  cum  iurc  &cauf •  p  jflrcirionis.l-girur  in  Saluiano  hoc pluseft  quam  in 
Scruiana,quod  nihii  rcfcit  a  '  rc-s coloni  fuerint  obhgatxfimul  &  coniun- 
ftimplurib.locatoribu  ,an  fcparatjn),Omni  /Iqujdcm  cafuvincitlocator  ille 
qui  poflidct  ctiafi  tcpore  poftciior  fit  in  iurc  pignorjs:  Qui  tamcn  no  vince- 
rct ,  fed  vinccretur.ii  Scruiano  iudicio  conuen jrctur.  Et  hoc  vnu  in  toto  tra- 
dtatu  noftro  eft  qiiod  Cuiacius  bcn^  vci<^que  dixit.non  rempcr  in  Scruiana 
vincerc  iliu  qui  vinccrct  in  Saluiano.Excipicndus  cnim  cft  illc  cafus,&  qui- 
dem  vntcus,quo  is  qui  cx  locatoribus  poffcdor  eft^fictamc  in  caufa  pignoris 
pofterior  ten.porc.  At  non  illcquf  virdo<ftiirjmusc6minjfcitur,ftpluribu$ 
locatonbus  cadcm  res  coloni  no»  in  folidum  obligatar  fint  fed  pro  partibus. 
Hocenim  cafu  neque  Sc^uianacompetir^ncqucSaluianum,  vt  probauimus, 
fed  vcilis Scruiana 6c hyporhecaria ,  tantuni abcft  vt  vcrum  cffcpoflit quod 
vult  CuiaciUt,vinccrc  hoc  cafu  dcberc  mSaluiano  cum  qui  poflidecin  Scr- 
uiana  vcrbcum  qni  tempbrcfitprior.  Ncqueenim  fieri  potcft  vt  non  fem- 
per&omnicafuvincaturiltequinulloiureagit:quod  euenitin  co  ciuiauc 
Saluiano  aut  Scruiana  a£lione  cxperitur  pro  ca  partc  quam  nullo  modo  ha- 
bct  obligatam. Adeo  vt  non  tam  malc  quam  niliji  agcre  dici  poflit>  vc  m  /.  X. 
inftn.D.^uind.dtesyfusfrJeg.ced.  «!<->',;, 


ERRORSEPTIMVS. 

De poJlt  emM pM  te  f . >//./.!.  DJc  Saluidn,  interd, 

VpF.RioRlBVs  coniungcndum  ncceflario  cft ,  ncquidprar- 
'  termittamus  corum  ommum»qu^  ad  hunc  tra<ftatum  pcnm^tt 
iqdodfcnbit  Jtilianus  in  d.lA.  >.  "vli^deSslutM.  interd,  Idem  /er- 
[uari  oportere  (i  colunus  rcm  quam  cum  alio  communcm  ha^ 
'bebat,pignorisnorainc  induxerit,fcilicct,inquit,vt  pro  par- 
tc  dimidiapcrfecutio  pignoris  dctur  :  ncmpc  non  per^Seruianam  ncc  per 
Saluianum.fedper  vtiicm  26lioncm,id  eft  pcrquafiSeruianam  &  hypothe- 
caiiam,vt&  in  fpecie  prxcedente.  Nihil  enim  prorfus  intcrcft  an  rescotn- 
inunisplunum  indocacur  ab  vnotantum  coloiK)  in  fundum  vnius  locatoris^ 
An  veto  res  vniuscoloni  infcraiurinfundumcommuncm  plunum,non  fub- 
iedta  conuentione  vi  fingulis  dominisin  folidMm  eflet  obligata,  feti  vt  noii 
nifi  pro  partibus.  Vtroque  enim  cafupignus  non  contrahitur  nifi  pro  parte> 
caque  indiuifa^vno  quidccafu  qaiarociusfocij  partcm  cbligare  non  potuic 
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L$.fMt^itip^9rS»fiin.hJK  AltwoaatctiiqoiaiioaidaAomeft  vCsaMif^ 
vrtlcx  locacoribaff  olHtgirecnr.£t  cofifc«|iiemcr«tclan  iurisntio  &ctt$  vt  iic4| 
qticSilaianuiu  ni^i  addcrfut  coodttdorcm»  ncqocSeruiana  fiue  contra  extrdl 
aeum,  ^iue  imer  locatores  ipf  iS  poflst  competere  vni  ex  locatoribuc»icdoCfji 

Cf fTirio  conBigiendum  ei  fit  ad  quafi  Seruianam  &  hypothccariam:  qu«  duo 
q  iiijem  fanr  nomina  » fcd  jVnuiseiufdcmquc  attionis  licct  contri  fcripfcrit 
Accurlius  4/^./.  l.vlf.  cx  aliorun»  tamcn  «.juoiundam  qnos  reieit  potius  cjuaio 
ex  fu)  Cententiatnialc  in  eo  emenUatus  i  bartolo  qi^ali  error  fcrjpturdc  is  hic*- 
rit  potidt  qoiifn  dodrioc  »  cda)  caincn  apparcat  rclatoa  ncc  nominaaoadm 
Acctiriio  imerprctes  nonaliter  feipropodtadtiictiltitccuolnmcfocoiflbr 
quam  feparando  non  folum  Scruianam  a  quafi  Seruiatia«red  etiam  quafi  Scr-** 
uianani  ab  h)Fpothccar.a>  quod  aperteftultum  eft«  pugnitqi|cdirc9ccumi£;. 
friirinffriiMMli^i.i^4£{iM*aliirqucinnttmcris 


E  R  R  O  R   O  C  T  A  V  V  S. 


O  N  alius  in  toto  iure  nofttolocus  eft  in  quo  fiit  mentio  vt 
tilis  Saluiani  intcrdi<5ti » pmerqu^m  in  l.i.  ifipriMaf»D»iU,tit» 
Je S-ilnijin.inferJ.  vbi  proponitur  ex  luliano^ccies  clcgans 
dc  colono  qui  ancillam  infundun^  a  fc  condu<5^um  duxerit 
pi^noris  no:ninC)tum  eam  vcndidcrit  non  confentieKcefci- 
licet  iocatore.Hocenim  neccflari6poneodamlft»nc  aIio<|ui 
&icfNlom  fit  remiiiiim  cfTc  pignasklocatoreqoi  vendiiioiircoiiibnietit»qu{ 
«cs  non  mtnt\sSaIonoom  interdidomi  quam  Seraianam  adioncm  impcdi» 
Ktl,uCJefret«r,fitSJmMMMerd.  A,itvcr6lulianus  quodapudancillzhii- 
ius  emptorem  exancrllanatuniefleiusadprehendendigratiavtile  interdi« 
ftum  reddi  oportcre.  Hic  vero  ftatim  &  ex abrupto  intcrpretes  omncs  cx- 
clamant,8r  poft  omncs  fed  altius  quim  Cffteri,Deus  bonc,quis crcdatpljco- 
bus  Cuiacius,Vidcn,mquiunt>dari  hocioterdidum  etiamcontraempcorem 
de  partu  apud  ipfum  emptorcin  edito  civcodita  ancijla  f  £t  quod  magis  eft 
dia  Ttilc  liocintcfdiAuroncptttcsIolianum  pugnarecnmlmpcraiDreqQi 
fa  tl.l.i.Cdeprecjr.6ifert^  affirmat  non  nifi  contra  condoAor^  dcl)ffor^mv# 
daritrdlicct  dircdou}.Subti1ius  ver6,fi  diis  pIacet,afgomCiiiatlsrlacob.  Me^ 
noch.y»  remed.i.idipife.pojfcjf.  non  cflc  dubitandum  quin  dc  ancilla  ipfa  vcn- 
dita  multb  magis  idem  iplum  fcnferit  lulianus  quod  fcripfit  dc  partu  ancil- 
lae  non  vcndiio,fcd  apud  craptorem  nato:eius  nimirum  adprehendcndi  gra- 
tia  vcileciuoquc  iiitcrdidum  compcccre  »  cuni  ficri  nequeat  vcminus  iuris 
lnbere  dcbeat  Iocator,id^mquc  creditor  in  proponeodo  Saiuiano  pro  ancil- 
la  vendiu  quae  cxprcffimloic  oppignerata »  qu^m  pro  ancillc pattu  de cjoo 
4uiu!  cspreffc  didum  fucntinpignoriscoauentione,  quiqucnon  aliam  ob 
caufam  podit  vidcri  obligatus ,  qubn  qudd  matris  condicioncm.fequatuf /• 
l.Cidicdepdrupiinw.  AddicCuiacius /i&r.^  06/?rM4r.C4^V*  24.  Sicucinoo  | 
tantilm  Seruiana  a<fVio  aliqua  cA  ,  fcd  etiam  quafi  Seruiana ,  quar  &  v-  ' 
lilis  Seruiana  appellatur  ,  ita  &  admitci  oportcre  non  tantilm  Saluia-  j 
auia  intefdidum  aliquod  cile  %  icd  ctiam  qiiai»  Saluian.ojn  ^  id  cA  j 
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tile  illud  cuiiis  mcminit  lulnnustne/.  /.  i.  inprincip.    Ego  vcro  tametfi  no- 
lim  ncgarc  quod  lulianus  tainapertc  fcribit,&;  ccrtc veriffimum  cft^  a- 
liquod  eflc  vtileSaluianumquod  ita  dtcipoflfit&debcatad  dif^crcntiamdi- 
redi  >  nego  tamcn  luliani  fcntcntiam  cam  cllc  qnam  onmcs  iiitcrprc- 
ics  libi  fingunt ,  vt  intcrdictum  illud  vtile  pofllit  coiitra  cir.ptorcm  excrceri 
fmc  in  fpecicJ.  /.  i.  liuc  alio  vllo  cafu.Nec  vidcoquid  caufjjfit)  curpro- 
bandum  habeam  nihil  talc  fenfiire  lulianum  cum  m  cius  vcrbis  nihil  Iic 
quod  hunc  fcDfum  prarfcferat.  Qmd  enim  eft  quod  fcribit?  Hoc  vnum  vidc- 
Jicet,nc  quid  addamus  vcldctrahimus  ,  (jtioti .ipud  empforem  e\..mtlU  uAtum 
esl  »  eius  Adprekendendt grai%A  vttle  ttiierciiCtum  reifdi  opoTte»  e.    A-  "os  qui  noii 
luliano  fcd  crroribus  interpretum  pugnam  &bellum  indicimus  non  dc  il- 
lo  nunc  difputamus,  de  qua  rc  itucrdidum  Salui4num,(uie  dircctum./iuc  v- 
tilc  dari  oporccac ,  fcd  tantum ,  contra  qiici;i,an  contra  vendicorem  ancillac 
cuncicmquccondu^lorcm  &  dcbitorcm,quod  nos  adfiimamus,  an  vcro  c- 
tiamcontra  cmpcDrcm  ,  quod  intcrprctcs  volunc.   Hoc  autcmcftdequo 
lulianus  nihil  fcribit,nempe  qui  ficui  non  dubitabatquin  aducrfus  condu- 
dtoiem  caiitummodo  interdjthim  dari  poflet.ita  ncquc  putabat  fore  vt  quif- 
quam  cflct  tJm  ftupidus  qui  rcfponfo  illo  adco  clcganti  dcccptus  probarc 
vnquam  cx  eo  vcIlct,cmp'orcin  cx  interdicto  ilio  vtili  pofTe  conueniri,funt 
enim  fempcr  fupponcndi,vc  cft  iii  brocardico,tcrmini  habilcs,  nec  vnquani 
faciendum  eft,vc  in  refponlis  maximc  prudcntum  interprctandis  fingamus» 
&  pra^fupponamusquali  in  ncccflarium  antcccdenscalc  quid  ab  iis  intclle- 
i^um  elle,quodetjam  difeitc  fcripcum  Iegcrctur,an  tamcn  verui)i  cfTet,  auc 
quomodo  accipi  oportcrcr,dubitari  probabilitci  poflct.  Nam,  vt  habctfcn- 
ftcniia  luns  poncihcij,intcllci5tus  dicCorum  cx  caufii  dicendorum  fumcndus 
eft,non  concr^.  Cum  igitur  lulianus  Jc  illo  tantum  quxrat,qua  dc  rc  intcr- 
<lictum  compccac  non  contraqucm  dctur ,  Quis  fcrat  iliacionem  iftam  in- 
tcrprctum  ,  vt  ex  eo  quod  fcriptum  eft  dc  pai  tu  ancillac  oppignerat^  apud 
einptorem  cdito  interdiclum  viilc  rcddioporterc,  infcrant,  cuiptoremi- 
gicui  vtili  intcrditilo  conucniri  polft? 


E  R  R  O  R   N  O  N  V  S.  .  . , 

2)f  [entenlix    ratione  d,  1. 1.  in (>mn(,  D.  d^Sdlnian, 

interd, 

EFELLiTinterpretes,quod  vidcrenon  potueruiu  quisalius 
prarier  cmptoicm  conucniri  poiTit  Saluiano  de  paitu  qui  a- 
pud  cmprorcii)  ipfum  natuspioponacur^illud  vcioJongc  dif- 
I ficilius  cft,qui  ficii poflit  vtcondutStoi,  icicniciixdebitor qui 
ancillaiu  vcndidic  conucniacur  pro  partu  polt  vendicionem 
luco  :  quou  camcn  nos  adhrm  >mus.  Ncque  taiiieD  facilids  quicquam 
cft  ,  fi  propiiis  intucaie.  Ciim  cnim  ancilla  vcndcbatur  ohm  >  occurre- 
batpaflim,  vt  propter  vitium  aliquod  apparcnsquod  anic  Jatucrat ,  red- 
hibcrctur  cx  aediluio  fcilicet  edido ,  cuius  in  eam  rem  prxcipuus  vfu« 
ciat.  IJ  VC16  ciim  cuenicbat  ,  etiam  quod  cx  ancilla  poft  vcnditjo- 
ncm  ,  ac  proindc  apud  cmptorcm  natum  crat  ,  rcddi  oportebat,  fi- 
pe  vaustaiuumpartuscfrct;  fiueplures>  vc  aic  Vlpianus  M/r^.  quod  ftn^" 

Bb  ij  " 
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It  51  fi  amtil-i.  D.  dt^  dJi  'tt.  Mi.  vbi  adiUiur  ,  fcd  ctli  Jorte  \U  sfru- 
ftus  |^rOj>r' ct.it)  ad^rcucrit  indubitatc  hunc  quoque  rifiirucnilum  ciTc: 
fcd  ikpeculium  quod  ^uxfnt  apud  cmptorcm  ,  li  muc^o  non  ex  rc  ipfius 
cmptoris  quxfitoin  lit  ,  fcd  aiiimdc  obucnent.  Quid  cnim  aliud  cft 
rcdniberc  cjuim  facerc  vt  rurfus  habcat  venduor  idip(um  quod  habucric 
intcilei.rt  Jbihere  ii.  eed.  id  e\\  eodcm  prorfus  modo  6ciurc  quo  nunc 
habcrct  Ci  nunquam  habere  dcf  ifTci  ?  Nam  &  folcmus  idco  dicere ,  Manci- 
pio  rcdhibjto  rctroagi  omnia,  vi  Paulus  loquicur/i  leg.quuredhilMto  9.D.  de 
alien.tHeitCJniMf.  t4«fl/»c7.  vb  cx  hoc  infcn ,  non  vidcri  aHcnare  ludicij  mu- 
undicanfacum  ,  qui  rcdhibet ,  nifi  propter  hoc  tpfum  rcdhibeat  nori 
ftliJks  rcdhibiturus.  Etratio  cft  quia  rcdh  biiio  fit  ncceiritatc  iuriscxparcc 
venJitoris  >  qui  rccufare  non  poceft  quominiis  rcm  recipiat  fi  eiupior 
rcdhiberc  vclit,  quamuis  cx  partc  cmptoris  fit  volunrana/.  bouem /^^.  ).  fi 
tjuit  lun  conflium  D.  de  adilit.  edid,  in  cuius  finc  obfcrua legendum efle 
non  re';<//^w»'.  Ncccontrarium  cll  quodplacct  pignus  manete  o- 
bligatum  ctiamfi  rcdhibitum  focr  c  mancipiiim  ,  quod  fuerat  pignoratum: 
J.l.bouem  $.ftgn/u.  Itavt  non  dcfinat  Seruianx  locus  elTc  nifi  cx  voluntatc 
creditorjsemptorrcdhibucritrcmquamcmerat/./?</i/?irflr  4.  inprincip.  D. 
fjiitb.mo{I.pign.yeiby^oth.foluir.  Id  enim  rationcm  illam  habet  quam  niodo 
Qiximuiquod  ex  partcemptorisredh)b:tio  fii  voluntaria  ,  ci\m  nemo  co- 
gat  cum  rcdhibere  inuitum.  In  quo  diftert  redhibitio  qua-  fii  cdidi  po- 
teftate  ab  ca qux  fit  cx ncceflicate  pacfti  prxcedentis  conccuti lab cond jcionc 
cafuah  non  ^otcii^uua, i.^.eoJ. tit.l. ^.Mus I. f  exdhobMs  ftd  (fr  Marcellns  7). 
detndtemaddici.  nc  fcilicct  ahter  Dofito  iure  fierct  iniuria  vcnditoriqui 
non  aliterquim  ccrta  illa  didaquelcge  fiicrat  venditurus.  Cxieriiin  tiim 
quoquccu  n  redhibitio  fitcx  edicto  /£dilinm,Iicetpignus  manrat  obl  ga- 
lum  quod  abcmptorc  anicre.lhibitionem  fucrai  conlntutum  ,  illud  lan-en 
quoque  verum  cft  non  aliter  v.deri  rcde  Padlam  rcdhibicionem  quj.m  fi 
pigiiore  liberatum  mancipi  MH  redh.bcatur  ,  qurmatlraodi  m  &  rcdiini 
i!Iud  neccire  eflct<l  alicnatu-n  fu  ifct .«/  Id  fi  non  fiot  n  hilon.ii.us 

manet  t]uidc  1)  pignusquod  f.iir  ,  fed  teneciir  einptor  vend  rori  ,  adco  vt 
non  pnus  aJ  re ihibirionein  admitt.itur ,  vnde  IluH  etiam  fi:  vt  cum  re*i'di- 
tur  ao  cinpr  .re  uian:  ip"iin  vcnJ.iori  dc  Jolo  rcpromitti  opoiieat  ,  fit^j  ^e 
caucio  necciriria  nef  >rt^  i  J' pignorjdan:$li(  fcrnu'»  .ibemptorc  ,  autiutTu 
ciusf  irtum  fiur  djmftum  I  c.  ;  u..tu;ii  fit  i/. >•<  ^/?.i(yr  i  -vt  ^  u»  ^eite L  ^ 
pofi.ioiptuw  i-^-.O.  Je  'ftyind.c.  Eiiimiici  6  li  pignu<;  ab  cnptorc  conlhtu- 
tuni  in  incillu  tc^^h'b  tJ  inanet  obkigatum  ,  MjK6  magis  ccrtume(l  niane- 
re  pignMsqnod  ab  ipfo  vendiforc  in  t  ,idem  an«.illa  conllirutum  fucrat .  ncc 
jn  i'^err  vt  per  rc.lhiWf  i)nc:n  rclf  (cit<  tur  ,  qiiod  ntimquam  euanuif, 
cu.i)  alicnario,  nequc  fadl  '  fif,iieque  Heri  potuerit  nifi  cun.  fuacaufa  /.  dibi- 
ttrem  15.  G"  f-^f^  <-'.  '^e  fn^r  or.  /  g.  >nic.  C.>  et»  .it.en.  vn ent,  mntnterd. :  er.fua^ 
Mfi^  n.i.  4lie'j  iftu.6j,D.  dentMtr.enpf.  C  )m  igitur  dubitari  non  poflTjt  quin 
ancilla  rdh-bita  qj.«fierat  i  venJitorc  eodc.nquc  c»  nJudloie  oppignc- 
rata  loc.irori  .inte  vcnditioMem  ,  mancat  fe.nper  eidcm  locaiori  obli- 
gata  ,  illuj  oiunino  confcq^icns  eft  ,  vr  piitus  quoqre  apud  cmpio- 
rcm  cx  ipfaeditut  ,  &  cum  m«trc  rcdhib;tus  iii  canucm  pignotis  cau- 
£im  rcciu.it,  inatriT |iic  ^ux  onJicionem  fev^uarur  cx  dtii.  i.  i.  C.  de  pjrr, 
f'£A*r.    Nec  tanulin  li  fona» conCi£Cuiu  huile  apud  vcoduercn)  t  vt 

iidcm 


Dlgitized  by  Google 


DECAD.  LIX.   ERRORX.  193 

ijjcm  interprcccsnolhi  m.ilc  ponunt  ,fcd  ctiamfi  aj-ud  crnptorcm  ,  vt  om- 
nium  apcrnlTim^  probac  fupradidus  Vlpiaiii  locusiw    ^./?4m7//4  ,  injllis 
verb  s  fmc  ynus  p^rtH  fjJi  i /ii  e pli  res.   Qiion^odo  tnim  fitrr  pcllct  vt  pluics 
pavtus  cditi  elfent  apuci  cmprorem  ,  t^uin  falicn- poflrtmusapud  cundcm 
conceptus  fuillct  ?  Plurcs  rK]uidcm  partuscuin  dicimus  non  plureslibcros 
inceilig.mus ,  qni  fcilicct  primo  ctiaiii  partu  edi  poffcntjfcd  mult  plititatcm 
fignificamus  partuum  dirtin<5l»stcmporibus  v\  conccptoium  ,  &:  cditorum 
D.d  Jiat.hoffiw.  dc  cuius fcntcniia  &  emcndaiioncfcripllmus 
/tb.  19.  i  o  .irci.  cjpit.  1. 1.  cj7  5.  Nec  t]uod  pirtus  apud  cmptorcm  conceptus 
nunquam  vcndiioi  isfuctit ,  ad  rem  facir.    Nam  vt  marcipioin  cjufam  p1- 
gnoris  dato ,  ctiam  illa  qwac  cx  co  nata  funt  codeni  iurc  habcantur  ,  fuijicic 
vt  ad  eum  qui  obligauic  ,aut  ad  hercdem  cius  dominium  ipfotum  quancio- 
que  peruencrit  /.  Vaitlrtj  29-  $.  i  D,dt  pigner.  vbi  proindcquod  additur  fi  ta- 
le  manc  pium  apudemptorem  pcpcrcrit ,  non  fore  partum  obligatum  ,  dc 
co  parui  accipicndum  e(Vc  conltat  ,qui  ab  cmpiorc  ad  venditorem  nun- 
quam  rcdicnt  pcr  rctlhibitioncm  ,  lcd  qui  cx  quo  fcmil  fadus  cft  tn  pto- 
ris  ,  cxindc  fcmpcr  cius  manfcnt ,  aut  non  nili  cx  noua  forte  caufa  ,  vtnm- 
queprorfus  voluncaria  peruencric  aj  vendicorcm.  lilafiquidcm  rctroatiio 
quam  pcr  rcdhibitionetn  ficri  diximus  &  pcr  quam  fiac  vc  ancilla  redhibita 
pcrindc  habcnda  fitquod  ad  vcndiiorcm  pcrtinct  ,  acli  vendita  nunqu.im 
fuiIlet,non  fimilitcr  locum  habct  c\a\  &  reJditur  cmptori  cx  caufa  nouat 
conncntionis,qux  fit  omnino  voluntaria  (i.l.i.in fin  T^.quib.mod.fi  n.  velhy- 
poth.fo!Mit.Dc(\uo  tamc'1  plura  fequenii  crpiic  diccnda  crunr.    Vnum  iliud 
interpretationi  noflrac  obilarc  videtur ,  qiiod  apud  lulianum  tn  dj.i.  tn ^r/w- 
(ip.  deS  lui.tn.  irfnti.  mtlla  fiat  mcntio  redh  bicionis ,  idcciqoe  commcnticia 
intcrprctatio  nuftra  effe  videatur,&,  vt  Ioqountur»diuinauua.  Sed  iam  rc- 
fpondi  fup|>oncndoR  fempcr  elfctcrminos  hab.Ies  ,  neque  id  commcntum 
autdiuinatioiiem  dici  dcbcre  ,  fed  aptiflimam  plan^que  ncccllariam  micr- 
pretaiionem,nc  alioqui  nulUcogente  vcrborum  ncccflicatc  ratio  luns  vio- 
Ittur. 


ERRORDECIMVS. 

Cnr  dt  ^drm  pigneris  oLU^dto  apuJ  ttnptorem  concepi§  o  dd  yevditortm  renerfo  nm 

deiur  direclum  SMuiunh  tn  conira  emptcrem. 

T  probabiliiV  harfitarc&quarrcrc  quispoflic ,  quid  nccefJ 
fc  fit  tradl.ire  in  hac  fpccic  de  vtili  intcrdjdo  >  cilm  pofl 
fitdircdum  fufticerc  fi  ponamus  agi  dc  partu  pignoris  qui. 
fit  idto  ipfc  qnoqnc  t)bligitus  quod  pcr  rcdhibitionttn 
rcdierit  aJ  vcnditorcm  ,  &  agi  aduerfus  coDdu^orcmi* 
pfum  non  aduct  fis  cxtrancum  c>iiptoren)-  Q^id  enini ,  ob- 
fccio,impcdtt  quominus  dircdVum  hocc  ifu  compecac  ciln»  umnia  concur— 
rere  vidcmtur ,  quar  folcnt  faccre  vt  poflii  locus  cflc  dire£lo  Saluiano?Hoc 
vero  etiam  cft,qiiodintcrprftcsnortri  vidcre  non  potucrunr,pauciquc  for- 
ctianmum  vidcreni ,  fi  non  eflct  facilis  &  propcmodum  ot>uia rcfpon- 
fio  cx  i)s  quz  in  prxccdentibus  difputauin^us  Elcgans  cnim  refponfio  cft,' 
pctcndaquc  ex eo  qiiod  docmmus  dircdum  Saliuanum  n6  tam  cx  iurc  con-' 
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tr.i;>!  j)ignoi  is  dcfcenJcrcqu^  n  cx  pafto  adhibito  perquod  cxprciriin  con- 
ucneric  dc  pignorcvt  difertc  fcriptum  cll  trt  ^,interd:clHm  auiem  InllMetnterJ, 
In Jo  naiiicjuc  fir ,  vc  q  ictnadinodum  potell  Saluianum  dircdtum  conipetcrc 
ctinm  pro  rc  quar  ncc  vjrc  obli^^ita  (ic  ncc  obligari  pcr  condudorem  potuc- 
rit  ,  putiquGc  fucritaiiena  liiicalicnani  fciucrit  ,  (iuc  ignoraucrit  condudior 
t|ui  cam  aut  bona  aut  mala  fide  pignorauirjdummo  locam  pignori  Kiturani 
exprcfll  \y  ^c^x^ctit  (i.^  A  iter  i:dumA\.\n^.lA.^ .^en/D  de mioruml.  Ita  quoqac 
c  concrario  non  polTit  coinpctere  ne  quidcm  aduer/uscondu(£korcnj  ct!ain 
pro  rc  quj?  pignoris  jure  ac  N^inculo  vcieccneaiur  ,  h  non  intercenccic  pa- 
du:n  cKprefTiim  dc  re  illa  vel  fpecialifer  vel  gcneralicer  obliganda.  Atqui 
ciliii  dc  ancilla  fola  pi(Ctain  pignoris  conceprum  cftiprarfcrtim  quar  non  fuc- 
ric  co  tempore  przgnans  licct  partus  quoque  poftei  eilitus  fiuc  npi<d  cond«- 
(florem  ipfiim  ante  vcnditioncin  ,  liac  apud  cmptorem  poft  venditionem, 
dummodo  fecuta  quandocunqtic  rcdhibitionc  peiindeobligatus  intdiiga- 
tur  acli  dc  obligando  eo  nominatiin  conucniirct^/./.i.O.^/tf  p<*rt.f>t^r/or.{{tciJ. 
I^dulto  i^.^.i.cr  l.fiuetttjfor  iG.^.vlt.D.de pttn<r.  Vcrum  tamen  ell diccrc  nul- 
lum  departu  obligando  paiflum  intcrucnifl'c,folaquc  iurispoteft.\tc  ficn  vt 
partus  qiioque  obligatus  r.cnfeatur ,  quoJ  Paulus  noftcr  non  obfcuic  llgni- 
ficat  in  did.l.V.utlHS  j>.i.  ijs  verbis  cd  quoque  qiut  e.\  t^s  nMA  fitni  etdem  lure  babea- 
dd  fitnt  ,  &  paullb  pofl  >  /ine  ff>eciaitter  del>u  conuenerit , pnenony  vt  intclliga- 
niusnon  tain  vipacti  cxprciri  hoc  ficri ,  quim  auihoritatc  iuris,  &  cxcovi- 
fcnfu  prudcntum  quorum  author^tas  fuic  m  cam  re^n  imploranda  d.l.i.  C^^.de 
pjrt.pignar,    Fateoi:  fieri  hoc  in  confciiueniiam  pa<Cli  cxprcfli  ,  quo  ancilU 
fuitpignorata,quu  fi  mater  obligata  non  fuilfct ,  ncc  partuscflct.  Scd  nego 
hoc  furticere  ad  induccndum  dircctum  SaIui.inum,quod  vtiquc  rcqinric  nc- 
ceflario  vt  pa^tuin  pra;ccircrjc  cxprcflum  dc  obliganda  fiuc  fpecial.rcrfiuc 
gcneralitcr  ea  rc  pro  qua  Saluianum  excrcctur.  Atqui  quod  pactnm  imcr- 
uencrit  dc  ancjlla  oblig.inda  ,  nonpotcllfacerc  vt  de  partu  quoqucancilJz 
obli^an Jo  conueniflc  vidcatur ,  ne  quidcm  tacjtc,quia  non  tam  cx  tacica  & 
prxfumpta  concrahcntinm  voluncate  fit  vt  partus  qiaoque  obhgKus  intci- 
ligatur  ,  qii.\m  ex  mera  iuris  rationc  ,  qu«omnino  bcic ,  vt  partum  pigno- 
ratx  anciliaf  in  pari  caufa  elTe  qna  tnarer  eflitprorfus  ncccflc  fit :  adco  vt  pio- 
babilitcr  deftndi  polTit  non  cfle  in  potcftace  contrahentium  facerc  ,  vt  ma- 
trc  obIi[;.ita  non  fic  cciam  obligatus  partus  cx  ci  cdituscuiusdominium 
fit  pcncs  dcbitorcm  ,  non  magis  quam  vt  libcr  fit  non  fcruus ,  nifiquod 
etiam  apud  cniptorem  concepcus  permdc  fi?ruus  <  ft  ,  qu  a  matcr  ancil- 
la  manet  ,  at  non  arquc  obligi  us  cfl  licct  mancac  illa  obUgita  :  Ni- 
mirum  quii  iuris  raiio  qiuc  facit  vt  parrus  ncccflario  rcqu."4tur  condi- 
cioncm  matris  non  mniiis  in  lurc  pignons  ,  quam  in  condicionc  fta- 
tus  ,  eadcm  ipfa  impedic  ,  nc  pignus  vtilitcr  contrahi  poflit  in  ca  rc 
qua»  ncc  conflicuii  pignons  tcmporc  ,  nce  pollc^  vnquara  fuerit  dcbi- 
toris  aut  hcrcdum  ipfius.  ianteomniA  zy  D.de pi^ohar.  l,     qn.f  novditm  i^.t.t 
priiKip.cr       D.di' ptsnar,    At  niin  partus  ancilU  a^>uj  emptorcai  c- 
dicus  pcrucnic  ad  dcbjtorcm  prxfertim  ex  caufa  rcdmbitionis  ,  vira- 
que  iuris  ratio  concurrit  vt  partus  ancillac  fic  pciindc  obligatus  atquc 
ancilla  ipfa  ,  viquc  muicis  ctiam  contiahcncibus  condicioncm  macris 
ncccfl^arib  fcqnatur  ,  ccflanCv.*  fcilicec  impoflibiliracc  qux  fola  fjccrc  po- 
tcrac ,  ne  fc(][uerecur.  Ec  tamca  quia  pcr  coarequenciam |>adi  exprcili  q^uod 
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dcobligattdamacreinicrpofitum  luerat  hoc  cucnit  vt  partus  ciuoque  obli- 
gaiusimelligaiur.  Bciie  ac  lubriliicr  lulianus  rtfpontiit  vtilc  intcrdiduin 
hfec  catu  acconimodandum  cflc  locaton  aducifus  condudorcinjCi\m  virum- 
qucvcrumlit&pariun»  hunc  obligatum  eflcrcucra  ,&  pr.dum  aliquod  iu- 
tcriicniflc  non  quo  p.^rtus  hic  obhgatus  fit ,  fcd  propter  quod  fit  obligaius; 
Pactum  vidclicet  illud  quo  mater  obligata  f  uit,  &  line  quo  partus  non  eflec 
obiigatus ,  <^uia  ncc  matcr  iffti.  Tamoqiic  magis  ncccflariiim  erit  boc  cafu 
Salu.anum  li  ponas  ancillam  non  fuifle  condudorisjfcd  .ilicnam,puta  quam 
iple  a  non  domino,iii)C  bona^fiue  mala  fidc  comparaucrat,cura  hoc  cafu  nc- 
queSdMianajncqucquafi  Seruiana  poliit  compcteic:  Poffit  tamcn  Saluia- 
num  in  quo  agitur  ,  vc  dixi  ,  non  de  lure  pignoris  fcd  dc  fola  poflcflionc 
cuiusadipifccndjepcr  hoc  jnterdidlum' lufla  /cinpcr  caufacftfitalepadum 
de  pignorc  prxccflcrit  ex  quo  fu jfl^ct  res  obligata  li  aliud  nihil  obligationcni 
iii  pediuifletrquod  in  propofita  fpccie  accidit,  in  cjua  potciat  padum  dc  op- 
pigntrandaancillafufticcre  ad  partum  quoque  obligandum  licct  dc  partu 
nihil  conucniflct  ,  fl  ancilla  non  fuiffet  ahcna.  Hocvcioctiam  intcrpre- 
tes  noftrinonintellcxcrunt  ,  qui  numquam  dc  Saluiano  tra(ftant,qum 
cxigant  vtresproquaintcrdidlumproponitur  lit  vcrc  obligata  ,  ncc  con- 
tcnti  funtpadco  pignoris,quo  tamen  contcntuni  cftSaluianum.  Jdcoquc 
nimirum  difputant  ,  qutfieri  poffit  vtpartus  apud  cmptorcm  editus  »  lic 
obligacus  locatori  ,  &  vt  fiaciant  obligatum  ,  ponunc  tuilfe  conccptum 
apud  dcbitorcm, cxiftimantcs  non  alitcr  ficri  pofle  vt  vcniat  in  Saluia- 
nuin.  Sed  alius  illc  tradatuseft  nec  minus  diflicilis.  Dc  quo  iam  fcpara- 
Um  videainus. 
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ViEiiyltT  iatiiipwm»  AnpartuiesincUlapigMiitadtfijllll 
4lttcditu9apiidtmpcoiem«obligacaseffeoeBl'eatt   Ideb  ao^ 

tem  conciptunt  qaatftionem  de  partu  edito  apud  emptorenis 
quia  in  eoqui  effec  editus  apud  venditoreni)  cundctnquc  dcbi«- 

 .  .  _  torcm,nondubitarcntquin  is  quoquepignoratus  intclligere-. 

tur^  fiuc  quod  ex  racione  iuris  ita  comparatuui  Cit ,  vt  partum  opotccat  fcqul 
condicionem  matris  Cux  LuC»Jefdrt,piffm.  Siue  quoa  itafotplerinc  ditfrtis 

trMif  Ittrecoiifiilct«»/.Au^'irjfV^*Aw^  hD^epiimr^ 
DubicamcleiSilocopartu  qui  editus  fic  apu<i  empcoreiii»&dubitaiioicaii^ 
fiuiifumunt>ex  eo  quM  alits  quibiifiJaiii  iuciaiioftci  kidi  videmMr  fm^uA  ' 

tes  noflri  in  ea  elTe  rementia,vt  partum  editum  quoque  apud  emptorem  ve-r» 
linc  clTe  oblieatum,  prrfertim  verb  /« conuenertt  i^.$.[t  fundus  D,deffgmr, 
4^.  vbi  Paulus  ait,(i  Fundas  pisnoratus  venierit  mancrc  caufam  pignori% 
qaiafunduscumfua  cauratranieatyA.Mf  >inquit ,  infdrtu  4ncilU  qut  pcjt-muli^ 
titnem  ndttu  fitian  rentenciac  congrucre  pucanc  9  qaod  cc  Iulianatrad^  saL 
I.M  frincifJDJe  SMmmMnrdSi  coloiiM  aaeillam  iRfuiclBiD  pigpociiMali^ 
nedoKerit,  &  eam vendiderit)  quod  aped  cmpttMcm  excauum  eftcioa 
ad^rehendendigradanile  imcrdiAvm  rcddi.opofccre.  Quomodo  cstm»' 
poflct,  inquiunt ,  compecere  Saluianum  pro  partu  ancillx  ii  non  partos  ipiQ| 
perindc  oijligatos  >atque  ancilla  ipfa  cflc  intclligcrctiir?  Vidcnttanicn  cjr^ 
diametro  repuenarc  cundem  Pauluin  in  d.l.  1\ndu>  $.i.Df  pi^riar.  vbi  poltea- 
quatn  fcripfitth  mancipia  in  cauram  pignoris  cecidertnr,  etiam  ea  quae  cx  his 
nata(unt^demiurc4iabendacOeiiueipeciaM|CKj4c  bia  qcoque  obligao- 
dis  eonuimeric»  fioe  ooo»fi  modb  eorom  domiiilom^id  cam  pcfacncrrt ,  qid 
•bligauic»  vel ad  heredcm cius ,  (ubiuneic  in  hcc vetkACdterhmfidftidskm 
4minum  peperermttno»  erurtt  f^/^ii4.QuiTocu^  adeb  apcitot  eft»  vt  non  aliam 
conciliationis  ineundae  rationcm  videre  poflint  intcrprctcs,  quam  vt  dicint 
diflingucndunj  eflean  pirtusaptid  cniptorcm  cditustaniutr  ritjfcd  concc- 
pcus  tamen  apud  vcnditorctn  euntlcmquc  debitoiem,  An  vcro  apud  cm- 
ptorem  &  coiicc£tit&&:  cdicus.Pnurc  caiu  voluntebiigatumcfl^Cipofteuoic 
auccm  non  efTe.ln  auo  apert^  vim  Fac iunc  PaOYo  taAi  itt  d,  $.fi fundffF  qumi » 
d  f.id.Vduiur^cc  mnjU ioliaiio ktdMhin frinafJeSdmdn^iiHerdXMtjmft 
cnimlocts  ill^,tiiin^iMb«spfobaBC  vclis  parcnm  «lle  obligacumgqPm  qut 
pr«fc£eranci¥>Q^c^igacam»fiiCttlicatij;tcmpus  folum  cxprinMinc>&  c6- 
lidcranc  lufeCOSifulci  non  conceptionis:Cuius  fanc  ratio  hac  particnehaBeri 
vllapofllt ,  iifris  ratlo  ipfa  omnino  facit.  Namcilm  partus prjufq^tam  cduuj 
lil^nec  parcus,ncc  hompdicj  polTit  l.tnfAadu  fj.^.i.D.ad /r». /4/1  rr/.  quid  l  e- 
fecre,quacrO|)poteil  adeum  pouusobligandum  « quod  conceptusiueritapud 
dcbitorem  tiTmodd  natus  fit  apud  cmpcorcni?  Quoties  enim  de  hoc  qvacri- 
MHif  an  rcsaliqoa  fit  pignori  oolig^  lilliid  vnom  jnlpicefiponapvji  debi^ 
musan  iplbconuencionis  ccmpore»an  falcemaliquando  pofllifKc  in  b^ 
nu&dominiodebjtorif»  cum  certifn.mt,illiPl^oonalttcrpignipndaiiil* 
ncm  valcre  poflc  luime  trnnis  xj.  Z).  defrvfnttJ.  cr  rjud  nmdum  15.M  friacip,(^  /. 
I.  D.  defti^nor.  An  non  autem  prius  eft ,  vt  parcus  fi:  natus  &:  cilitiis ,  qu^m  vc 
porfitdici  obligatus?  Omnis  ■fiquidcm  dirpodtio,  vt  noftri  iatttarc  iolent» 
przrupponicfubrianctam  *  neciieri  poccfl  vt  nonencis  ,  quod  aiunc  philoib- 
pht ,  vllxfm c qualitatcs . Neque eft quod  quis ad  hanc  fpeciemcr^ac  »£nEn 
qoi  in  vtcro  cft  iam  cxindc  naberi  pconato :  Idcnim  cod&tt  m«n  dEb  qti^- 

tiesde 
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tieffkalUusqui  in  vteroeftcommofloagitur  non  ectamli  Mnewfmodl^ 

tmEt^^XtwiiJ^i^fVterty.  D.dt  fi-t.  />«Mfir.Incommodum  aucem  cftnon 
commodum  eiusqui eft  in  vtero  G  habeaturpro  natoad hoc vt  tato  facili^a 
habeacur  pro  iam  cxindc  obligato ,  c ilm  obligatio  illa  quo  exprcflior  &  fj^e- 
cialior  eftjCJ  magis  impcdiat  nc  poiiit  lilc  nianumitti /.^  tjuts  mn  (^lt^Atum 
6.D.qut  fin.  mAnuinij^.Ad Itbert.  peruetu  iunt^ta  /.  gcnerJiter  2y.  D.  tpii^  d  ^uib» 
mdnuwijs.  Prxtcr  idquodrcguiailiaad  iibcros  houuncs  umumpcrtinet 
aon  etiam  ad  fcruos  vc  ald»  Dionoimut.  Quomodo  enim  parcus  anciilae 
cooceptDshabercturproiMio«qo2  etttm  nafoshabfnchii  enet  pro  noUo^ 
Lquid  Mtttnet  3iJ^iirrmiii«r.£t(aa^ciiiii  ea  firfi^io  lurisdoilis  indu^  po 
liffimiim  ob  kgltiinas  nereditacesivt  conftac  tx  I^uHm  vttrs  iSJtfdtJmmn. 
fierinullo  tnodopoten  vt  ad  reruos  pertincat  qui  conforciumiurisciuilis 
OuUum  habent,  adegcjuc  nec  pra-tonj/.  qut  tejtMtnenioio.  ftruits  quc^ta 
D.tf:ti  te^4m.f4cer,foJi.  Nihil  igitur  potLft  intcreflc,  vtrum  ancilla  pignora- 
tacQacepeiic  apud  dcbitorenueundcmcpc  vcnditorem,  an  vero  apud  cai- 
ptorem,^  vtroque  cafu  vertim  eft  pro  p  igaorato  haberi  non  pofl*e  parcuai« 
qui  ap  ud  empeorcin  cditos  6t  Sc  aacuf .  Ncc  cjBlftMBandam  eft  alicorcr  anti*' 
quif  aothoeioas.iortaYcnirc  in  meiucm  vnqoaro  pocoiflc  vtaliud  refponde* 
recujood  neqoe  incerpECCes  (iecifiiemiri  ex  fupradiebf  ioftf  locis»qoi  piyiMa 
•cxdiaoitirovi  -  -  -      -  — 


ERROR  SECVNDVS. 

Siftrtnt  4fiid  tmfivem  edituj  redbihitm  ft  cmm  mdlft 

fif^dtd* 

s  vierb  iamoftendimus  Decade  pf«cedence«quam  parvm 

\X.  Ar«it?jj  j.gnjfaciat,quodilli  nobisobiiciiit  ex  \\x\\ax\o  tn  d.Lx.deSA" 
\uidH,interd. Saluianum  vtilc  reddi oportere  adprchend^di  eius 
' gratia  qued  apud  emptorem  natum  Ht  ex ancilia  pcr  colonuin 
pignorata  &  in  fundum  pignoris  nomine  mdu(Sta.  Nam  cum 
id  non  aliter  verum  elle  podit,  qukm  A  aduerfus  condu^rcm  agatur  contra 
qoemiblompoccftuitcrditelocof  cft^vtprobatfininf  tx-i,  utJifftutr^w 
SkiMiMJtmJtMpwx  non  dealk  {pccio  loiiannm  intelligi  pofle  »  qolm  in 
qiia  panof  apua  cmptorem  editns^xciics^endicocetareperiatnr&fc  quideai 
exea  caufa  qux  ius  pignoris  retrotraherc  pofric  ad  cemjpusconoentionis; 
quod  eo  demum  cafu  vcrum  elTe  poteft ,  quo  ancilla  qua:  nicrat  oppignora- 
Ca»&  vend!ta,poftmodum  iucrit  rcdhibita  exaedilitio  edifto.  Quo  cafu  licu- 
ci  omnia  caetera retrotrahutur,  Lejuiiredhihttt  ^.D.dedIien.iudic.mMhiAur.fMBm 
)ca  &  partus  ex  ancilla  pignorata  &  redhibita  editus  apud  etnptocem  &  con- 
cepcus.j^eriiide  habendof  eft^acfi  apiid  vendicocem  ipioni  8c  conceptofi  &  tr- 
ditoffiBitfciyd^  Yeniittitt  caafiun  redhibhittiiifavc  prohftoi9iof#x/.^#// 
aifa^.#*^jiwibiiir<i^itrWi&Atqui  fi  apaddebitQrcai.onBd^mquc  veo- 
dicorem  &  conce{MHl>  &  edicos  fuiflec ,  ncmo  dubicarecquin  pignorisiu- 
reacvinculotcncrctor  </./.*Prf«/W  rr/^W/r  19.  §.1.(3- d.  L  fidcn  fir  16.  $, 
ytt.  D.  de  pi^ncr.  1.  i.  C.  de  pnrt.  pigntr^  Muko  niinus  quin  Saiuianum  co 
cafucompeicret  ,  aduerfus  debitorero  &  condudorcni.  Qujdnicrgoi- 
dem  diceadum  cric  eciam£  paccus  agud  cmpuucm  iittc  cditostamdm  >  ilue 

.  .  Cc 
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ctiam  oonceptus  fiierit»  dammodb  (ecuta  redhibitio  pr oponatur  ?  Fk  eftiia 
Kocnontam  vi  &  iufefoliospa^*  antinfolaniconrequentiamobligatio* 
siaconcr<i^inper/ona  anci]!:r,  qu^mcx  ianda  poceUate  rcdliibitjonis» 

qua»  rctroagit  o.nnia  vt  dixiinus.  Propter  quam  caufam  fi  poncres  partuin 
q-ii  npud  ciijptorem  non  dicanj  conceptus ,  fod  cditus  taniiV.n  fuilfet  peruc- 
n.llcad  vcniitorem  aat  ad  cius  hercdcm  «x  vcnditione  merc  volunraria> 
quam  pocclUs  rcdliibitionis,aut  altcriusconcradusanteccdemis  non  cxcor- 
lerir»dicerem faodioec  obligdcum  eom  fere » ncc ciusadprebendeiidi  gratia 
Saluianam competerepo(leiocatortnecdircdam>nec vtile» nc  quidem  ad* 
«errus  condu^oremipramiquia  qoodfcriptum  cfl  tn  d.l,9MulMs  $a.  obtigiito 
manctpio  etiam  eaquc  ex  ipfonattranttBcau(ampignotis  incidcre>fiue 
fpccialircr de iis quoquc  obligandisconucncrit,  fiuc  non,fi  modoeoram 
dominiumaut  ail  cuni  qui  obligauic  ,  aut  ad  ipfuis  heredcm  peruencrir, 
iia  onininoaccipieiiJLni)  cll,  fi  dommium  jllud  lic  pcruenerit  ad  dcbjtorcin 
aut  cuis  hcredcm  >  vc  uucrca  cuiufquam  altcrius non  fucrit >  vcKitoit, 
attamen  ezcauia  aliquaretroagenteomnia  >  numqtiam  alteriuifiuffc  tn- 
telliptur  9  alioqnrtatendom  eft  medium  efle  inhabile»  oecmagiificti 
pofle  »  vtpartusancillxobli^atx  apud  emptorcm  cditus»  &  oui  proin- 
de  numquam  fuit  in  bonis  dcbitoris  veniat  io  obligationem  Denonisiif 
quim  vt  aliud  qujcquam  cxbonis  poftea  cxquacumquc  aliacaufa  acqui/i- 
tij.nih  proponas  obligata  fuilTc  gcneralitcrbona  omnia  pra?fcntia  i!^  iutu- 
ra,quod  olim  erat  neccHarium  vi  futura  quoque  comprchendcrcntur, 
qu^nondum  vcl  (altem  bona  dcbicoris  oinnia  gcncralitcr  6c  indctini- 
9  quod  hodi^  fufficit  9  poftIoiHniani'conftitotionem9Mi^>/'<C.^r#f 
fmwMi^ptfi,  CdmenimpartusanciUarapud  emptorem  editus  pcrueoit 
aavendicoremexnoaocontra^oprorfusvoluntario  9  &  qninuUomodo  ' 
pcndcac  a  praEccdente  quo  maccr  ftieratobligata»  non  potcft  connderari 
tanquam  partuseius  ancillac  ,  fcd  tanquam  alia  rcs  quxlibet  nihil  com- 
mune  habens,cum  ancilb  pignorata ,  excmplo  cius  quod  m  fpecie  Iicet  dif- 
fimili  fcribit  lurifc.  in  I.//paterfamiliaii<i.$.i.D»iieMdopt.l.  uem  (orum  6.2).  q$(»d 
cmu(^ue  yniuer^t.  Adicci  qui  nullonudo  fiade^t  a pracedeme » vt  cafum  ijJum 
ctdodamqaoredbibeaturpartasaimanciUa;>iM4/J«i4iv^«.  dir  SdnuaL 
mmrdU  . 

t  "j,   •  '  '  '  ? 

ERROR  TE.RX1VS. 

De  dtfferenti^retriuettditionii     redhiUtionit  quodadfartum  ex 

4imilUpigt:or4tdedttum, 

VP  kjLi  o-t^f^^jkrGm^ittdcilli  (brtad*e  videatnr»fipo- 
nas  venditam  fitiite  andllam  fub  ^a^  de  Ktrouenden* 

do  ,  qiia:  apiid  craptorem  conccperit&  pcpcrcric  ,  po- 
fteavcro  illi  ipfi  rctrouendita  fic  qui  cam  obligaucrac 
locatori.  Q^ifi  &  hoc  cafu  idcm  eueniat ,  vt  qucmadmo- 
duin  iion  aiiter  vidctur  empcor  fatisfcciflc  obligationi  ^ua 
ttaebatur  ancillx  cetroucadcuds  >  qu^m  U  parcum  andiiit  cum  «nctila 
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ipfa  rcddat  vcn(Jitori>  vt  poft  rctioucndirionem  fadam  in  co  ftatu  /Int  om- 
nia  in  quo  eflent  fi  vendicio  null.iprxccfliirct  ,  itarccidatpartiisanciJlaein 
eandcm  caufam  pignoris  in  qua  eller,  fi  apud  vcnJicorcm  cundcmqucloca- 
torem  Sc editus &  conccpius  iuiirct  ,  ac  proinde  (Imilitcr  peti  poirit  pcr  Sal- 
uianum.  Eft  enim  fim;llima  rcdhibitioni  rctroiicnditiOjeafdcnKjiierccipit 
prxftationes,  tanquam  qux  non  in  alio  djfFcrant,  quam  quod  retioiicnditio 
fint  ex  ncccffitatc  pa<fti  prajcedentis.Rcdhibitio  vero  non  mCi  ex  poicftate  ic- 
dilitix  jurifdidionis,  fed  non  ita  clt,  nam  rcdhibito  mancip:o  etiam  trudus 
refticuerc cmptor  cogitur  non  tanium  quos  h  venditorc  pcrcepit ,  fcd  ctiam 
quoialiunde  confccutus  fic  l.cum  autcm  25.  $.yirim.D.(Ie xdilii.td.6i.  Ex  caufa 
vero  rctrouenditionis  non  alios  frudtus  cmptor  rcftituii  quam  quos  aut  poft 
litcm  conteflatam  ,  aut  pofl:  obfignationcm  a  vcnditoie  fadam  pcrccpcrit 
/.  z.  Cocl.  de pAci.  iTit.ewpt.  cr  vcndit.  Nimirnm  quia  non  ficut  rcJiubitio  re- 
trongitomniatollitquc  intcllcdum  vcnditionjspr^cedcntJS  ,  itactinmrc- 
troucnditio.  Et  quamuis  verum  fitpartunj  non  cfic  in  fru*5iucumnatura 
rcrum  omnium  frudtushominis  gratiacomparaucrit  /.  yetus  fi  itqndnio  68. 
D.  devf  >fru6i.l.  iu  fecudum  18,  D.deyfltr.  &  proptcr  hominum  dignitatcm  vt 
loquitur /. ///y?i//;«ie  44.  th  p>iwp.*D.de  iuliltt.ediii,  nihil  tamcn  iiac  pac- 
ic  Jiftat  interpartum  6c  frudum  ,  ncc  mimlspartus  quam  fruduscaufae  .ip- 
pclUtione  continetur  l.prxiercd  to.  derei  ytndtc.  iund.  /.  Jtd/anuj  7.  $.  i.ecd. 
ProjJide  non  magis  h()C  cafu  potefl  ancilla;  partus  recurrcre  ad  vcnditorcm 
quam  l\  ancilla  purc  vcndita  tuilkn  finc  pado  retrouendcndi  &  confcquen- 
tcr  non  potcft  Saluianuin  inierdidum  pto  huiufmodi  partu  competcrc,nec 
vtile  dari,  adcoquc  ncc  Scruiana  cNcrccri ,  non  moclocontracmptorem  (i 
partum  rctincat  1  fcd  nequc  contra  vcnditorcm  quem  pommuscflccundem 
condud;orem,fi  force  cmptor  cum  aiicilla  partum  venditori  reddidcrit,  quia 
r»uod  ad  partum  attinct  non  tam  retroucnditus  quam  nunc  primum  vendi- 
tus  intcliigitur  qui  antea  vendiius  numquam  fuit :  Necpoiclt  dici  oblij;atus 
locatori  ,  ciim  numquain  fueritindominiocondudtoris  vt  obligarcillum 
potueritctiamfi  maximc  voluiirctjnifiproponasobligaubona  omniapra;- 
fentia  &  futura.Dcniquc  latiils  patct  rcdhibitionis  nomen  poteftas  qu^m 
1  ctrouenditionis  ,  Rctroucndi  eniin  non  potcfl,  mfi  quod  fucrit  vcncitum, 
Rcdhjbcri  vcro  poccll  etiam  1 J  quod  nuniquam  venditum  fucrit »  fimodo 
talc  fit  qa'jd  vcnditor  hubiturus  fuerat^fi  non  vcndidiiret. 


E  R  R  O  R         A  R  T  V  S. 

^  De  fentemi4  cr  mendntione  l.  f  conuenerit  18.  §  <fifundm 

ff.de  pigncr,d6L       ^       .  ^ 

EsT  AT  igitur  vt aliam  obiedbionem  diluamus  quz  fit  ab  in^ 
tcrpretibus  cx  d.l.ftioniiLnerti  \^.$.JiJi>ndu^  r /i^«tr.4U'.qui 
locus  ommum  npcrcifTimus  efladprobandum  ,  etiam  par- 
tum  quj  poft  venditionem  naius  lit  apud  cn  piorcm  vcni- 
re  jn  caufam  pignons.    Sic  enim  hubcnt  vciba  Pauli  ^ 

Cc  2 
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ftndks  fnrT!9i4iK/  yententtmArtere  c^uf^m  pignurts  ijUiA  am  Qtd  cdufa  fttndms  trdft'^ 
Je/tttfitHttttfdrrudnitlU^titpcfivenMuMemnjtus  fit.    Verum  fiicj  o(l  ,  illud 
quoquc  fateri  intcrprctcs  oportebit,qaod  nos  volumusnon  elledilbngucn- 
dutnquomoJo  ipti  dillinguunc  ,  an  partus  editus  taniuni  fit  &  natus  apad 
criipt»rem>conccpcus  vero  apud  dcbitorcni :  An  &:  apud  emptortm  concc- 
ptus  fit.  Ncque  euim  Paulus  diftinguit  cuius  verba  lupradida  nihil  aiiud  e- 
xiguncad  obligandutn  pignori  partum  ancillx  pignoratx    ni/i  vc  nacus  iic 
poft  vendicioneni.    Solius  enitn  natiuitatis  non  ctiam  conceptionisPauIus 
meminitjVt  &  /n</. /.  T^j«/wj       de  pignor.  vbi  camcn  diferte  negateaqrrr  cx 
obligaco  mancipio  natafunc  vinculo  pignoriiCenerijfi  ancilla  obligaupe* 
pererit  apud  empcorem.Quam  tuillcwon  tam  Pauli  quim  communcni  vc- 
tcrum  omnium  prudentum  fentcntiam  cor.ftac  cx  d.  l.fideihjfvr  16.^,  ylt,ecJ, 
C^exdJ.i.C.de  p4rt.  pt^vor,   Ergodiccndum  eft  vel  pugnafle  Paulum  non 
niodo  cum  feipfo>  fcd  cciam  cum  ca:tcii$prudentibusomnibus,&:quodab- 
furdiusfueric  cum  ratione  ipfa  iuris>vcl  mendofum  cfte  ccxtum  illum  PauU» 
pracfercim  cuius  vcrba  adeo  ftmpliciter  concepca  finr,  vt  apparcaLnon  aUud 
co  loco  Paulum  cxpritncre  voluillc  j  quim  quod  fit  extra  omnemomnino 
dubitacionem ,  neccnim  tamobitcr&  brcuitcr  rcm  tanti  momcnci  pcr- 
ftrinxiflet  fi  nouam  illc  fcntenciam,  ne  dicam  abfurdam  &  falfam  induccre 
voluiller.   Facilisautcm  cmendacio  erit  ,  fi  erratum  agnofcas  mccuni  in 
didtionc  illa yii/</,pro  qua  equidem  non  dubito  quin  lcgenJum  (it /?c«s,faci- 
li  errore  cx  liuarum  litcrarum  fimiiitudine  S>C  adfinicarc  >  ciim  alioqui  vtra- 
que  dictio  ex  totidem  litcris  conllct.    Ita  vero  fi  Paulum  emcndcmus, 
afTcquemur  facilc  quod  volumus  ,  qiiodque  idcm  Pauluscxprcflfitapcr- 
tilliii»c/»</.  leg.Puului  $.1.  Non  efle  obligatum  ancillar  partum  qui  natus 
ik  cdituscftapud  emptorcm  ,  nec  diftind:ioncm  adhibcri  oportcrc,  quani 
Bcmo  exprudentibus  vnquam  aiihibuit :  an  partus  illc  conccpcus  tuctiia- 
pud  dcbitorem  necnc.  Idquc  monendum  fuit  k  Paulo  quia  ex  co  quod  antc 
dixerat  fundum  pignori  obligatum  fi  alienetura  dibitorc  tranfire  in  em- 
piorem  cum  fua  caufa,  potcrac  quis  infcrrc  >  confcqucns  ig-tur  cfle  ,  vt 
li  obligata  ancilla  vendita  fic  ^partus  quoquc  obligatus  videri  dcbeat,eriam 
qui  apud  cmptorcm  natus  fit  poft  vcnditionem  j  quia  fcdicet  arquc  obliga- 
tus  efltt  fi  fuiITet  editus  apud  debitofem  ,  qui  vt.-quc  alicnando  non potuit 
coiidicionem  creditorisfui  faccre  deteriorem  lee^.  dei/ittrfm  ij.  C.  de  ptgncr. 
Scd  bcne  Paulus  fubiicit  fccus  effc  in  partu  poft  vendiiioncm  natorquia  vc- 
rumeft^numquamfuilTcillumobligatum  crcditori  ciiin  numquam  fuerit 
debitoris  ,  ncc  fi  pracgnans  ancilla  vcndita  propon.itur  ,  quia  partus 
quandiu  in  vtero  eft  ,   nec  parcus  nec  homo  cft  ,  fed  pars  cancummo- 
do  vifcerum  macris ,  leg.  i.  $.  i.  D.de  infpic.  yentr»  Vndc  fic  vc  prargnantc  an- 
cilla  vendira &  tradica  ,   fi partus  euincacurnon  idcirco venditor  dc  cui- 
dbione  ccneatur ,  quia  partus  venditus  non  eft  ,  inquic  idem  Paulus in  l.  fifr^e- 
gttdns  ^i.D.deeutci.  Neecnim  aclio  deeuidione  nafcicur.nifi,  ciim  vclrcs 
ipfa  vendita  cuincitur  vcl  pars  eitis;  le*.  1.  /.  naue  36.  CT p  'Ji.  e»d.  tit.  Quamuis 
noneo  minusverum  ficeuicto  parcu  poiTc  co  nomine  agi  cx  enipto  /.  »«» 
^imcutiquv  ^i.^.lult^nfts dcle^.i.  quiapartum  cxcaufa  onerofa  habere  cmptor 
intclligitnr,  hoc  ipfo  quod  niatrcm  mcrcatus  fuit  dici.       lulianus^  le^, 
fi  (juod  ex  TdmphiU  73.  deleg4f.  i.  Ncc  funt  ifta  contraria  ;  quoniam  vc  . 
boc  obiter  addamus  >  aliud  cft  agcrc  dc  cuidionci  iiue  ex  dupla?  ftipu- 
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']ationeinterpoitca»vtin/«  nwdtnftor^i*  D,  detttici,  fiue  adduplttm  VK  in 
fpecie  /.  1.  AHud  vero  agere  ex  empto  »  poteflque  vna  a^io  compe. 
terc  tattietfi  aiia  non  competat ,  adcoqic  interdnm  vtrique  adiontlo- 
cus  crtc  in  cadcm  fpccic  vt  j»  l.fi  in  yevdittone  6o.ecd.  vbi  lauolenus  fcribit  >  fk. 
m  venditionc  didum  non  (itquantilm  vcndicorcm  proeuiftioneprxfta- 
re  oportcat,nihil  vcdjtorcm  pcatlbre  dcbcre  prjctcr  (Implam  &  id  quod  in- 
terefttfedalio&aUoiare.  Simpiatti  quideni  eui6i;ionis  nomine  :  Idvcrb 
quod  intereft  ex  natura  adionis  ex  cmpto:  vt  intclligamus  id  quod  inccrcfl 
prxftari  eo  cafu  non  euidionis  nomine>  fed  vi  aftionisex  cmpio,  id  cflofH- 
,  cio  ivdiciscui  locusefl  in  huiurraodiadlionequiabonxHdcicft.  V.rxf»»jp/a 
iiJujui  p^ercollufonem  49.  $.i/T).deai:li9n.iwft*  Ad  officium  enim  pertinetiu- 
dicis,qui  in  caufa  a^onis  cx  empto  dacus  elt>vca:ftimet  quanti  eniptori  con- 
ftitcritpucrdcdudbamatris  quae  pracgnans  vendiiafucrat  arftimaiioncvt  Pa- 
pinianus  ioquitur<^  di6l.  l.fiqutd  ex  T.tm^h^td.  Nemo  cnnn  nefcit  carius 
«iiftrahi  vendiquc  ancillam  prxgnantem>qu^m  eam  quat  prtTgnans  non  fit» 

>  —    „  ■  I, 

E  R  R  O  R  Q^V  I  N  TV  S. 

De Sdluidn*  vttli  etinm  alif  (^udm  Itcdtori dando ,Ad  t.i.Cde 

Sdlntan.  iaterd, 

Vemadmodv?4  interprctcsnoftriSaluianum vtlJcin. 
troduxerunt  quo  poffit  locatorcxperirietiam  contra  extra- 
neum  tertium  pollcfTorem  contra  quem  videbant  non  pof- 
fc  dircdtum  compctere  ,  quod  non  compctit  nj/iaducrfus 
condudorcm  exi.i.  a  de precar,  cr  SaiuM.  interdfl.  Ita  &  a- 
liam  viilis  interdidi  fpecicm  com mcnti  funt  pcr quam  fjat,vt 
cum  dircdum  non  poflit alij  compctcre quam  locatoi i ,  vtilc  tamen  propo- 
ni  poftlt  a  crcditorc  quohbct  cciam  ex  alia  caufa  quam  locationis  ,  qui  mo- 
do  res  dcbitoris  fui  habeatobligatas  ,  ex  quo  clHciunt  vt  intcrdicflum  hoc 
Saluianum ,  quod  non  nifi  ^ro  locatoribus  aducrfus  condudtores  compara- 
tum  fuit  ,  cxcrccri  poflit  a  quohbct  creditorccontra  dcbitorem  quemli- 
bet ,  credo  vt  ex  duplici  generc  interdidi  vtiljs  conflent  vnum  quod  fic 
longc  viiliffimum  ,  &  cuius  vfum  hodie  inpraximaximeapud  Italos  fre- 
quentiflimum  cfTc  conftat.    Fuit  tamen  vetcrum  fcrcomnium  contraria 
fcntcntia.Intcrdii5bum  Saluianum  fiue dirc»flum,fiue  vtile  non  alij  vel  com- 
peterc  vel  dari  poflc  quim  locatorijdouc  fcnfcrunt  ctiam  plcriquc  cx  ijs  qui 
*inon  dubitarunt affirmarc ,  dandum  clfe  interdidum  vtiJe  locatori  aducrfus 
qucmlibet  poflcflbrcm.Nam  cum  putarcnt  probari  eam  fcntcnciam  l  luJia- . 
no  /« l,\.in i>rtn($p.<::sr  f  .t.D.eoJ.ttt.de  SMui4n.interd.  ncc  poflrnt  vidcre  quid  ad 
cosiuris  locos  refpondcri  poiret,coadi  funt  propcmodum  inuiti  contra  iuris 
rationcm  id  admittetcquod  aiioqui  non  admihflent,vc  poflcifbr  quilibcte- 
»  tiam  qui  condu(ftor  non  flt,  fi  modo  rcm  obligatam  polTidcat,intcrdido  v- 
cili  tcneatur  ,  ncque  magnaarin  co  ficri  iniuriam  pofleflbri  cxiftimarunf, 
quandoquidcm  pcrinde  ts  Scruiana  vcl  quafi  Scruiana  &  hypoihecaria  con- 
".  ucnirctur,    At  vcrb  vtad  intcrdiftum  ctiam  alijquim  locatori  detur,id  cft 
'  crcditori  cuilibct  &  qui  coHduaot  fit  ex  aliacaufa  qaam  conduaionis ,  aufi 
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non  funt  dicere  quia  nullo  iuris  loco  ita  fcriptum  &  proditum  inucneriint.' 
qum  6  contrario  nufquam  licri  meiuioncm  Saluiani  iiitcrciicii  >  qisin  loca- 
toris  ^  condudrorisi  rcriimquc  mcntio  fiat.  Excipio  rcfcrjpiuiii  Gordia  ni 
qood cxtat m  <lJ.i,  QJe precar,  cr  SMuu^Jnterd*  cuius  prima  illa yerba  delfit^r 
tnus  9c  qiue  fequuiitor  >  Uemmtmitumimd^^iuerfuscmMimmdebheirempe 
competit  prarfefcruoc  traAaie  Imperatorem  noii  dc  illo  tantum  qui  ficooa^ 
dudlor&dcbicorcxcauiacoiuIiiidioBis >  fed dciiinplici debicote » id e(l de 
debitore  quolibet ,  &  ex  qtiacunque  caufa.  Atque  ita  Bartolus  locum  illua 
intcrpretatus  cft  ,  &quotquotfcntentiamciusrccucidantvtilcSaIuianum 
cuilibet  creditori>intcr  quos  pudec pig<ftquc  nominarc  lacobuin  Cuiacium, 
qui  ctiam  fcntcntias  Pauli  ItL^.nin.  de$nterdt^.§Mt,  ficnominatim  fcr/pfir. 
Hocvctoliita  cft  vteafuerit  ImperatorisGordianircntencia  (^uam  '\lh  au- 
taiiCsVcrbicp  afaj^nilid»  de  (implici  ac  quolibec  debicore  acctpi  debca^lni 
primi^m  ac  magis  miror»0ir  de  vciU  caotilm  incerdido  loquantur»  nccdine- 
^m  ip(umaccommodencperinde  audenter  cuilibctcrcoicorifcikai  ioces- 
pretes omnes  confcnciant <(e{blo dired^li^erc Gordtanum  tn  d.it.  ne  alio- 
qui  cogantur  fatcriquod  omnes  ncganc ,  ctiani  vtile  intcrdidumlocatoti 
dencganduin  elTe  aducrfus  cxrrancum  poireiTorciii.     Ncquc  fanc  vcrbum 
compent  quo  vfus  crtGordianus,  aliaiii  incerpretationemadmittic  :  nam 
{iuedeadionibus,liue  de  incerdidisloquamur»  cdm  adionesaucinterdida 
coQipecere  didmos  femper  de  dirediis  intelli^tmut.  Vcilei  enim  adliones»& 
vdlia  imctdiAa  dari  dicuncor»  vdreddi»non  compeccre»  qoamuis  eciam  di- 
ceAac  adiones  ,  dircAaque  incerdi^la  dentiir&reddantur4//V^./.i.  inprm- 
€ip»&  $,t,D*de  SdniM^merd.    £rgo  cum  refcrib«c  Gordiantjs  inteididluiii 
Salulanum  aduerfus  conduflorcm  debitorcmve  compcterc  ,  fatcndum 
erit  Impcratoris  cam  cn'e  fentenciam  ,  vt  tam  aducrfus  dcbitoicra 
quemlibet  ,  quam  aducrfus  conduclorcm  Saluianum  duc(S:um  coinpe- 
tat ,  non  vcile.    £c  vero  cuin  loquacur  Gordianus  de  condu&orc  ,  &  debi- 
tore  iimol  &  in  eadem  claufala  »  neceflc  eft  fieri  etni  iiiurprecacion«ro  pec 
qoam  verbumiUadram^/i>  vnifermiter  determinec,  quod  dc  vtroqoc  dici- 
tttricum  non  minus  ad  dcbicorem  qu^m  ad  condudorem  referacor>id  eaim 
facic  quod  vulgb  iadatur  brocardicum  dc  vniformi  detecminatione  ex  /.  iMm 
hoc  ittre  ^.fJe  vulg.o-  pHpiU.fuhjl.cmus  brocardici  magna  eft  ac  praccipua  intcr 
noftrosauihoritas.  Atqni  ncmo  dubitat  quin  Snluianum  direCtum  con  pc- 
tat  locatori  aducifus  condudorcm:  alioqui  contra  quem  compcterct  ?Ergo 
&  contra  debitorcin  qucmlibec  a;qu^  dircSumcouipccccn  cademhac  par- 
i^tecatio  eft  cuiuilibccdcbstorisyquae  condoAoris.Ec  umenneaso  hocotque 
ii(^^^(^mefifiiiitcidi^^  » qood  ifti  acc^mmod^ locacort » fed  om- 
xies  clamahc  die  vtilei  Fatcantur  evg»  negg||$^»aon  cam  cffepocaiiTe 
Gordiani  mcncco»»  vcrelcripfcric  Saluianu\f)iiiuod  competit  aducrfus  cou' 
du.'^orcni  ctiam  compcccre  contra  fimpliccAi  debirorem.    Pianc  quod  ad- 
fcrtBartolus  cxpollrcmis  illis  verbis  d.  l.  i.  i^el  7"^  -i^^  exewplum  ctus  tyjjhtM- 
tar  ad  rcm  protlus  non  pcrtinct.  Ncc  enim  de  mtcrd  HXo  ca  vei  ba^^t ,  lcd 
de  actiouc  eaquc  vtili  ,  qux  in0icuicur  ad  exemplum  non  ilffirdt&t 
Saloiani,  fcd  aaionis  S^#aii^l#i^      cft  de  vcili  Seroiana »  quac 
&  hvpochecar^  appellalour »  vt  &  Aaoruus  &  poft  Accurfium  czccri 
bene  qcpti^|li|lt.     Nam  de  vtilibus  aftiontbus  quat  ad  cxemplum  in> 
miiidx^ltin»  to^acioaimeoramfubfticacaBhpdie/unt^aqnpotuit  G or- 
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^ianus  rcfcribcrc  ,  cum  co  lemporcnoiidum  cflcnt  cxtraoidinaria  iudicia 
Oinnia»  vt  fum  hodie  yli.jnji.  </* mrm/. ncc  tam  rcddcrentur  vtilcsaftioncs 
ad  cxcmplum  interdi<^orum ,  qu^m  intcrdiflaad  cxcmpkim  extraordina-^ 
riorum  iudiciorum,vt  ait/.j.C.Po^/.Multo  itaquc  mchus  noOcr  Accurfiusharc 
verba  dluerfm  condttilorcm  dtbttoremye  mtcrprctatur  dc  co  tjui  (it  con- 
duckor  idcmquc  dcbitor  cxcaufa  condu<hionis ,  acfi  fcriptum  qWzi  ^xdhcrftis 
condu&orem,eundemque  debnvrem  ex  caufa  condu^icnis.  Vt  enin>  SaUuanuni 
compctat,  non  furticit  cum  contra  qucm  proponitur  cfle  condudlorem  fi 
non  fli  ctiam  dcbitor ,  nec  rurfus  cflc  dcbitorem  fl  non  fic  etiam  condu^or: 
quod  Gordianus  cxpreflit  vfurpato  articulo  qui  difiund:ionis  articulus 
cfl,non  tam  difiundliuc  qua>n  cxpofitiuc  ,  quomodo  &  parciculam  ipfain  vr/ 
ihicrdum  accipi  non  cft  nouum.  Quamquam  pariim  accommodatc  adfc- 
runt  cxeniplum  r.v  /. i.D.Mdlc^. .Aquil.m  illis  vcrbis  qu.idt  tpedew  vel pecudiw, 
quafi  lcriptum  fit  in  lcgc  Aquilia /'y«4i/r//^r</<'m,»:/  e/i  pecudem,  q[3od  non  ita 
crt,  Faaaenim  quadrupcdis  mcntioncfuit  ncccflc  fubiici  ctiam  mcntio- 
ncm  pccudis:cuiusappcllatio  laous  patccqu^m  quadrupcdis.  Omncseniin 
quadrupcdcs  pccudcs  fiinc  ,  Ac  noB  contra  onines  pccudcs  quadrupcdcs. 
Qii6d  li  eadcm  loqucndi  ratio  vfurpata  cflctaGordianowf/. /.  i.  arquc  fa- 
tcndumcflct  compctcrc  Saluianum  contra  debitorcm  qucmlibec  a^quc  ac 
contia  condu6lorem,qucmadmodum  lcx  Aquilia  non  minus  locuta  cfldc 
pccude  qualibct,quim  de  quadrupcdc.  Nam  pcrinde  verum  cft  omncm 
qui  ex  caufi  condudionis  dcbcat  cfle  debitorem,at  non  onincm  dcbitorem 
debcrccx  caufa  condu<ftionis:  Kcqucalia  capi  poflet  intcrpretatio  ctiamfi 
Gordianus  fcripfiflct  ccnduchrem  dditcremque.SiuulncT  cnim  diccrcm  de  co 
dcbitore  id  actipicndum  qiii  condudor  quoqueeirct,adie(flaniquc  mentio- 
nem  dcbitoris,  vt  fignificarct  non  tencri  qucm  poflb  Saluiano  tam  ob  id  fo- 
lum  quod  fic  condudor^quam  ob  id  roaxime  quod  fic  dcbicor  ex  condu- 
dfcionc.Sublato  fiquidem  dcbito,  pigBoris  quoquc  conucntionem  cuancrce- 
reneccflecft  ,  qua  fublata  nccSaluianum quod  non  nifi cx pa<5lo pignoris 
proficifcicur  fupcreflepoceft.  Dcniquc  &  coniuncftapro  difiundbistrcqucn- 
tiflimc  accipiuntur,&  difiunifla  pro  coniun<fcis,  &  tam  hxc  quam  illa  pro 
cxpofitiuis  vtiquc  fccundum  fubic<5tam  matcriam,  ita  vtnon  poffitcerta  dc 
co  tradi  rcgul3,vt  conftat  cx  l.prpe  y^.D.de  verb.fgnificJ.pen.C, ecd.  Nifi  fortaA 
fis  illa  q'jx  nuUas  vnquam  patitur  cxceptiones ,  quod  ca  fcmpcr  capicnda  C\t 
intcrprctatio  qua'  vicio  careat  Lin  awlfi^ua  \9.D,deleith.  id  cft  per  quam  fup- 
ponantur  fcmpcr  tcrmini  habilcs ,  &  abfurdum ,  quantuni  ficri  potcft  cuitc- 
tur.Sccundum  quod  in  propofito  tra<5batu  diccndum  cft,Impcratorcm  m^/./. 
l^C Meprec.tr,  cum  cxprc(fiin  tra<5^ci  dc  Saluiano  intcrdido  quod  non  de  aliis 
rebuscomparatum  cftquam  dc  rcbus  coloni  quas  ispro  mcrcedibusfundi 
fucuraspignori  pepigiflct  $.interdt^nrnjutem  hiji.  deinttrd.  non  dc  alio  dcbi- 
rorc  fcntircpotujllc  qu^m  dc  co  qui  condudlor  cflct  tamecfi  non  modo  de 
condu<fborc,fcd  ctiam  dc  debitoie  locutus  fit ,  fiuc  coniun<5tim ,  fiue  difiun- 
<5tim  fubie^fla  debitoris n^cntio proponatur.Ncc  aliusfcnfus  cft  illorum  vcr- 
borum  qux  initio  lcgis  ponuntur  debitor  /«//?,  quibus  ctiam  mouctur. 
Bartolus  &  quocquoc  poft  Barcolum  cam  legcm  dc  fimplici,  - 
& quolibccdebicorc  intclligunt,qu3E  tamcn  noftraiu. 

intcrgrciationcm  niulco  couamodjus.w-V^"^ 
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EKROR  SEXTVS. 

T  Q^v  I  ,inquiunt»  quomodo  fe  habet  vcilis  Scruiana  ad 
Seruianam  dirciftam  jta  &  vtilc  Saluianum  ad  dircctum,  vt 
/itquafi  Saluianum  aliquod  incerdidum  ,  ncuccfladio  ali- 
qua  quafi Scruiana.Sic  cnim Cuiacius hh.^.O!jfer.ia[>,i^.lLr' 

foqucmaJmodum  quafi  Seruiana  datui;  cuiiibet  creduori 
abeiuipignasauchypoc|i«quD  m  bonit  cmiiOibec  debi- 
tocis » cto  tjtmen  Seniiana  «lirefta  non  nifi  ile  rebus  coloni  cxpreffim  ob(^ 
g^tiicompocitaficnta^cquafiStlaianiimdanduin  eft  cuilibec  cre«ittori  in 
res a  quocunquedebicoreobligatascametfi  Satuianum  ^ircc^umnQnproa- 
lio  in  Ju<5lum  flc  quim  pro  co  cui  cx  caufa  locationis  dcbcatur.Sed  ncgo  ifta 
eflc  fimilia.  Miiorcnim  fuit  ratio  &  nccefTicas  introduccndai  vtilisSeruia- 
nx,qu4m  cxcogicandi  vcilisSaluiani  contra  qucmlibet  dcbitorem.  Siue 
ou6d  non  debeac  melior  elfe  con^icio  debitocis  cuiuHibcc  qu^m  Cercjj  pofs- 
Kflbrisauiettain  bona  ficlesidebiiorecomparaucrit,^uemumencoDftat 
perquaaSernianamconnenirivciliterpolIe,id  enim  non  fimiUcer<ieSai<- 
uianodici  poce(l,(^uodrupra  probauimus  contra  tercittra  pofleflbrem  dari 
ntlUoAiodo  po(Ie.SiueetiAm.«qu6d  nuUtus  voiitatisfucurum  efTetqttafiSal- 
uianum  aduerfus  dcbitorctn  ipfum  ,  fi  vcruni  eilquod  iifdcm  intcrprciibui 
noftrisplacctcrcditorcm  agcntcm  vtili  Seruianaconira  dcbitorcni  non  ha- 
bere  probandumqubJ  rcsobligata  fuctit  m  bonis  dcbitoris,  fcd  fufficere  vc 
probctfuinedeix)nis,idcilpoirei{am  fuiCrcadcbitorc  quomodo  cx  com- 
muiii  i^>(b-orttm  fententia  concludit  AfRi&Jeaf.iS^.in  /m,  quod  tamen  nos 
fequenti  Decade  refellemus.Neauc  eft  ouod  quis  dicat  Gordianum  m «/,  Al 
C'deprei4r.  ideo nihildc VtiliSafuUnoaiccre,quia  <|c  diredo cantumcr»- 
&ibat«Q^ari n de  vtili  quoquecra&are voluiirct,  non  magis fuerit  illede- 
IM|^Curus,  qua  11  vtilem  Scruianam  dequa  fubiicit  pone  illam  adexemplum 
Scraiana:  cxcrccri.  Sic  cnim  quidam  cx  intcrprctibusnoftrisratiocinantur 
qui  fubtiliorcs  videri  voKmt,  Omnino  pciucile  contra  quos  fic  nos  cx  ad- 
uerfo  longeque  Drobabiims  argumentamur;  Quidni  vero  etiam  de  vtili  bai- 
ulanodando  reCcripfiflcclmperacor  fiquod  dsri  poiTccnue  aduc^fu^clfHr 
corem  qucBiiibet»Ciuecomra  certium  pollc^orein ,  quomodp  ^itifi^  de  vtiU 
Seroianaiocucus  cil^tjimetn  non  ni(i deSaluianoquvreretnr?  An  non  era| 
Impenicorifacilius  ,  procliuius  &  accomniiodatiusdareadori  vtileSaliiaa^ 
num  qui  direflum  poftulabat, quam  vcilem  Seruianam  dc  qua  mhil  qua? rc- 
batur?  In  fumma  hoccontcndo  nihil  caufx fiibefTc  cur  inccrprccibus  pcimit- 
tamus  linclcgcac  finc  vlla  ncccflitatc  induccrc  quafi  Saluijnum  vllo  alio 
cafu  quam  quo  indu(5tum  fuit  ab  jpiis  authoribus  iuris ,  hoc  cil  in  rpecic/.  ii 
inprittcif,D.deS4ui4ft,inferd»  y       .   ,  i  '  ^^^^^j^ 
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Nterpretes  no-tri  quib.  vix  ccrtiini  &  cxploratum 
quictjiMiu  ctl,.»iii  v|n.'ul  h.iberc  illi^ot.ils  dtrbcrcnt  pio  fal- 
ro.nccjnid  in  h  )C  tr.idaiu  DeSaluijno  jntcrdi(iTo  vcl  prjtcr-. 
mi(ille,vcl  ignoiaifc  vi  'eanti,r,dc  hoc  qiiocjuc  dubnant>  de 
quo  fanc  [  ru  Jcntcs  nollri  non  dubitaicnt^an  Salnianuni  in- 
terdi^tuii'  pio  lis  c^'io(]ue lebus  coloni  con:petai  qua' nulla 
cx^rcfTa  conuentioni.-t*ucruntob!iga  ar.  Paium  vcro  cflct  quod  dubitarcnt, 
non  a  I  propofitain  dfbitationcm  m  ilc  rcfpondcrcnc  :  fcd  &priufcjuiin 
malc  lefp  jndcar.t.incipiuiit  i.im  I  ibi  in  co  i  c]u6d  c]ua'ft:ionem  iltam  in  hoc 
vno  vcif  iri  piitjpr^vtruiu  rcs  c  dom  cju  i$  in  j  lardium  condi!(5lum  intulit  & 
inucxit  obiigjta:  Hnt  tacir^  {  ro  nxrt  cJibus  cor.du^tionis  ,  ctiumn  nulta de 
iis  oblig  mdis  pa^l.o  intcrLflici  :t.  Nain  fl  lint  obligjtx,  non  dubitant  tjuin 
hx)C  ipfo  c  n  uni  noiivnc  Silu  amtrn  Jcbeac  compctcrciocatori ,  pci  inJe  at- 
quc  o  npcccre  pjt .inr  pio  r^b  i ,  iin]uiiini  tjuas  lilc  in  pr^dium  vrbanum  in- 
iulcrit,'.lc  ijuibtis  ncino  dub  tat  cj  i:n  obligata:  fint  tacitc,nuila  cjuoquc  pa- 
ftioncmtc.  ucnicntc ,  n\  ''>  q.iod  earum  nommc  d.mt  vtile  duntaxat  intcrdi" 
(5tL)m,quon:am  cdifli  vevbj  reftriy^^a  funt  ad  rescoloni  &  ad  iliata  in  prxdifi 
rull:c  jin,at  pro  iis  rtbns  cjuas  colonus  in  fundum  condudum  inncxerit,dant 
dir(,<ftiini,iicc  quicc|uam  cau fjt  fubcfie  pufant,cur  ad  vt;lc  implorandum  vel 
indiiccnJum  confngcrc  lit  neccire.Omncs  porro  fcrc  iincrprctcs  antiquio- 
rcs  Accurfinm  fccuii  ad  $.:tem  Sertiiariji  Inff,  de.t^ion,  in  ca  funtopjnionc  vt 
cxiftimcnt  illaetiamqua:  in  pra:djum  rufticum  acolonoillatalimtjcenferi 
taciie  oMigita,  non  mi;)iis  q.iam  qus  in  pridium  vrbanum  ,  hac  fola  diftc- 
rcncia  quod  qu.r  inqui!  nus  in  prxJium  vrb.inum  Jntulit  taciti  pignoris  virt- 
culo  tcncncur  ctijinli  dominLis  illata  cflc  nefciat ,  qi-x  vcro  coJonus ,  non  s- 
Jitcr  quam  fi  ca  iniuicrit  fcicntc  doniino  3:  cx  iplius  voiuntatc.  Cuius  ftu- 
tcntivTprobationcm  adfcrunt  ex  co  quod  refciiptu  cftab  Alciandro/w/.rrr- 
>(Mifdein  fcre  verbis,ca  qux  voiuntatc  dominorum  coloni  in  fun- 
dum  condu<5tnm  induxcrint  ,  pignoris  iuredominis  tcncri:  quando  autcm 
domiis  locacar  non  crtc  ncccflariamin  rebus  indu(5l  s  vcl  illatis  fcientiam 
domini,  nam  caquoquc  pignoris  iure  tcncri.   Adfeiunt  ctiam  nonnulli 
quod  fcriptum  ci\  t»  l .1.  D .tn  qi<tb.CAu  ' p:^h.v:l l/yi^<il\t^iit.cchtr .  Nt  n  folilm 
pro  pcnfionibusfeJ  etfi  dctcriorcm  habitaiioncm  fcctrit  cu!pa  fuainquiii- 
nus,  inuc<5la<S<:|illata  pignori  cflc  obligaia  :  fcd  valJc impeiiic  > cmu  cJcin- 
quilino  M  irtianus  ioquatnr  ,  inquilinus  auicm  fic  non  qui  fimdun;  &  prar- 
diuin  ruflicum  conduxicfed  qui  vrbanum  l.res prgttorss  ^'j.D.ut  ^cqi^n  I- 
taqucprobat  potius  islocus  non  idem  in  colono  probari  pofle  .  AJioqui  cur 
defoloinquiiino  M.uti3nusioquerctur?Eaque  rccepiior  fanc  rcccnticn.m 
fcrc  omnium  opinio  cft^oliam  elle  hac  partc  vt  &  in  aliis  plenfquc  vrbano- 
rum  pTxdiornm  caufnm,ali.^m  vcro  rulbcorum,illata  in  piacdium  vibai  um 
hoc  ipforacit^obligata  intclligi  nec  tantum  pro  pcnlionc, fed  ctia  pro  detc- 
rioi ationc  fiuc  illata  fciit  dominus  pra*dij,fiLe  ignorct:  illata  vcro  in  pridiu 
ruflicn:n,non  cflctacite  obligara,nec  fi dominus  illata  fciat,nifi  conuexurir, 
e.vpielfi  pa<5tionc  vt  circntobligata.Qiiam  in  rcm  apertiflinii  funttcAtus  ,  m 
(LLi  l  ei  iiire  4./« p  tndp  LVcpnptffitH.' ^.cr  p/i  (iiub.fen.D.in qt  th.taiif.ffnn.yel hy^ 
fofh.t4nf.(ontr.l.fr,ou  tntl.  cfa       Lrh.Ceoiil.ttnn  quid  4.  D.de  fM.  Vndc  tft 
quodJufl  iniantis  in     interdtciumfjnoque  Irjl.  de  tnterdici,  tra^tans  de  inteidi- 
^toSaluiaiioquodnoncompctitnifidcrcbusquascolonus  ir.fundfDj  con- 
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dut5lum  pignoris  nomine  induxcrit^  ait  nondealiisrebusillud  competcrc 
qu^m  quas  pi^nori  futuras  pepigi(Tct  »  quovcibo  palum  cfl  paflioncm  ex-- 
preiraai  Ugnincari.£t (imiliter Thcophilus mf,e(l cr Seriaand de adttn .  ct\ni 
dat  cxcinplutn  Scruianz  ad^ionis  qaz  poilic  compcccre  in  res  coloni  in  fan- 
dum  inuedas»  ponit  iimediscffe  cum  pado  vt  e«  mercedisnomineobli* 
gatx  €ll«it.Hoc  ycr6  Gnr  itasfi  nntto  eciftm  paftione  interueniente  rcs  colo- 
ni  i|Iat«  m  praediom  mftiaim  obligatx  cenferentur  ?  Ind^quc  «ft  ^ptnd  tm  dm 
i,r«f«rrr  4.j(.i.quJrrit  tarn  diligentcr  Ncratius  de  ftabulis  quae  non  fnatia 
contineiitibus  xdificiistquorum  przdiorum  ca  numcro  habenda Hnt,  rufH- 
corumne  an  vrbanorum:  &  quidem  vrbanoruni,inquit,rine  dubio  non  fum> 
cuma  cztcrisaediticiisqu«c  vrbana  runtrcparatafini.  Sed  tamcn  quodad 
caurain  iiuinfmodi  pienoris  caciti  pertinet>»M  iiM//Mm,vt  idem  fubiicitH^  >r- 
kMikfr^Mm^bfmittm  Qsiibatpoftrcmis  veibis  lic^c  non  negem  H  ^tfim- 
i^najlttoiiiciJadifFcrant «  nec  enim  aliqoa  <It0erentia  tnt  t Ncnitioiaittab 
aybvUo-tiiicconrnltoliacdcrcvnquamtrafliueft,  innuit  canenNe<attii» 
diilrercmiamillamquainincervrbana  &  rudica  pratdia  interpretesomncs 
aiiquam  effcagnofcuntjnon  paruam  cflc  fcd  magnam.  An  non  autem  parua 
eilecac  penenulla^ilvtetiam  iUaquxin  fundum  condudum  indu&a  func 
taeic^  obligata  credcrcntur,  foiam  domini  fcicntiam  intcrucnire  fuHicerct? 
Nam&dimdle  eftnncTciat  dominos  aliquid  in  fundum  fiium  c(re  indu- 
dtimide<]tiidillii<lfit  »  qaictiamivldcrecjknvoknoteft.  Atmagnaeft 
<l|i&rentia  ft  (ic  expiicecur ,  vc  quc  in  fanAtm  CQMhicbim  illtca  fiim»ita  fint 
tacit^  oblf gtca,fi  pa^  cxpfcfia imcmeoecit.-  Qg«  ?er6  illaca Cnpt  in  pnt* 
'4ium  vrbanum,tacito  pignoris  vincolo  icncapiriii>ctiamfia(ecpadiQ  ,  ncc 
4QminircicBtiavllaprobccar.  ,^'iW,VA^  '  v' 


£  R  ROR  O  C  T  A  V  V  S. 

in  figntrJhiij, 

,£  cu^  B  verb  cxiftimandum  eft  aliam  fuinelroperacoris  Alo^ 
I  xandri  fcntcntiam  in  dd.ctrti ,  vbi  quod  fcribitur  de  rebus  co> 
'  loni  in  fundum  condudum  illatis/&  indudlis  cx  voluntatc  do- 
iminorumjnon  aliamvtique  interprctarionem  reciperc  po- 
\  ceA,qu^H)  de  rebus  quz  ideb  tantiim  indudac  &  illatz  fint,vt 
ad  in toiam  metcedis <lcbitam»valn  Mtiam Miti  eflcat  obligacz ,  quo- 
snodo  rcripcum  eft  iifdem  fi^rd  vcibiMcd  nairil^  apercids  ni  iJWPmfniiti  5. 
fa.DJn^iA^mffip.yelhyPotb.tdiit.c9ntr.  Non  quaii  vc/n»/4«/#  appellatioiie 
padio  fi^ificetur,vt  vult  Cuiacius  /.4.  D.  de  psd,  &  ali)  recenciores  quos 
rcfert  ac  fcquiturlacob.Mcnoch.  De  diiplfc.pfi.  remed.  3,  nfrm.^j.Cncc  cnira 
paftiovoiuntasvnius  c(l ,  fcd  duorumpluriumve  in  eandemremplacitum 
&  confenfus/.Lf m/. jAc  vc hoc ipfb inteJligamus non  tacitam  ciTc polTc  hanc 
hypochecam  fed  ex^redam  ciTe  debcrc,Quz  enjm  acquiricur  cacic^,acqutri- 
tnrctiamignoiMitiniliilqoctalecog^nmi  %  vtccnicfceftincaoa«dator 
-domlno  msdij  vrbtni  in  rebus  pcr  ia(|oilinamil]ati^oemadmodam  futK* 
lictcar  aMU.f«rii  i  (antdm  abcft  vt  co  adb  volontas  donini  vUa  f eqatratnt 
"       *  qo«plif- 
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'quaf  plufquain  (cicntia  cll l.i.D./i fufml.furt.jci t/s.duet.l.i.  jj.  ydunUtem  Z),  f<r 
iHt.mutrmu  lii  coquc  alius  corundcm  rcccniiorum  crror  ell,qwod  putant  po- 
ftcrjorcm  parccm  d.l.certtyC^nx  habct ,  quando  locatur  doinus ,  non  eflefic- 
ccdariam  m  rcbus  indudtis  vcl  illatis  fcicntiam  domini,  fic  accipi  cportere  vt 
yiirnrMmco  locopro  vo/Mr^r^/rdixcritlntperator  ,  quafi  jd  poiluiante  anti- 
thcfi  prioris  partis,in  qua  non  fnenti^  mcntio  facta  crt,red  voIuncatis,qucm- 
admoduni  e  contrano  Accurfius  eadcm  racionc  niutus  quod  in  priore 
pjrtefcrjpcum  efl  dc  vtjluncace  explicacdefcientiaex  ancitnen  poilcnoris 
partis.  Nccanimaduertunc  longc  maiorcm&  elcganciorem  forcancithc- 
iim,nita  accipiatur  vt  ad  obligandas  domino  rescoloniillacj*  inprxdium 
ruQicum,non  fufficiac  /cicntia  domini,fed  eius  voluntas  oinni  n  odo  exiga- 
cur,ad  obligandas  vcr6  res  inquilini,  ne  lcicntia  quidem  requiratur,  ttiplex 
autcm  ratio  adfcrri  poccfl,cur  voluntatcm  domini  exigac  Alcxander ,  non  c- 
tiam  pa(fbionem  expreilam  •  quam  camen  necenariam  ciTerecentiores  vo- 
lunt.Prima  cH^quia  tam  ccrti  iuris  illud  erac,vt  non  Fuerit  nccciTe  id  cxpnmi 
accuracius>quodapud  omnesindubitacum  foret  :  videcurque  in  eius  legis 
fpecic  quamum  ex  contextu  verboruin  coniicerc  Iicct,de  rcbus  in  prjcdium 
vrbanum  iUatis  corffulcus  fuiHc  Imperatorpotiilsqu^m  de  indu<5tjs&:  illa- 
tis  in  rullicum,de quibus proinde  non  ni/i obicer,&: per  occaHonem  cradari 
debuic.  Aitera  ratio  cil  quoniam  apercum  crat,R6  ad  alium  finem  pcHc  do- 
mini  voluntatem  exigi in  rebus  ^  colono  lilatjs,  6c  indudlis  in  ruOicum  prx- 
dium.quam  vt  pignori  cxprclTim  obligcntur.  diti.l,  Ptwpontuj  i.  Quid  c- 
nim  eget  colonus  voluntatc  locatoris  vt  rcs  fuas  in  pitcdium  ruUicum  infc'- 
rat&  inuehat,  quas  inicnc  6:  inuchcre  potcft  doiiiinoquoqnc  nonfoUim 
ignorante,  fcd  ctiam  inuito  &  contradiccntcPAn  iion  enim  njbtt  iurisrc- 
gula,Poilc  fieri  nobis  inuitis^quod  hcn  pottil  ignorantjbui?Qi  apoii6  fro- 
tc  pollic  dominusprohibere  ne  rcsfuasquas  velic  inferat ,  6c  inducat,  colo- 
nus,qui  pra?dium  ipfum  rui^icuni  alij  locare  ctiam  poilct  li  vellec,  nifi  con- 
tranalcxdidlaprobaretui^ Lnenio  6.  C.eod.  lit.  delo€*t.  Scd  ccrtiaomnium- 
quc apciiTima  ratio  atferi  i  ca  potcil,qu6d  tum  quoque  cilm  cxprcfla  padio- 
ncconuenit,vc  induda  &:illata  per  coloniim  in  prxdium  ruilicumpignoris 
iure  ccneantur  ,  non  idco tamcn  cxjndc  obiigantur  ca  qux  poit  inducuntur 
&  inieruntur,fcd  cx  dic  illationis  tantum  &  indu<5lionii ,  ncc  tani  qi  6d  dc  iis 
obligandjs  conuencrit,quam  qu6d  jndufta  iiiU)&"  iliata  ,  vt  clegancei  Caius 
fcribic  in  Lpottor  i\.§.fi(olonus  D.qut pottorJu  pignor,  bjb.\bi  ait,  ii  colonus  con- 
ucncritvc  induda  intundum,  illata,  &  ibi  natapignorieifenc,  &  ancequam 
inducataljj  rcm  hypothccae  nominc.  id  eilcitra  ttaditionem  qua;inpigno- 
rcpropnccontraheiuioncccfraria  cil^t  ,  obligaucrit,  tunc  dcindr  tllami- 
ptam  rem  in  fundum  induxcrit  ,  potiorcni  forc  illum  qui  fpecialiterpu- 
rc  acccpcric  :  quia ,  inquic ,  non  cx  conuentionc  priori  obligantur  ,  fed 
cx  coquodinduda  rcscft  ,  quod  ipfum  pofteiius  fadbumeft.  Hocvult 
dicercquotiesinterdominum&colonum  exprciljm  conucnic  vc  obligaca 
iint  omnia  quaccumque  in  pra:dium  rufticum  induccncur,  &  .nfcrenfur,  cara  i 
eiTcconucncionis  huiuspotcftatcm  vt  pignorisobligatio  conrrahatur qux 
fit  non  tantiim  gcncralik ,  fed  cciam  conccpta  fub  ca  vcluti  condicio- 
^  ne,  Si  quac  res  in  prxdium  rufticum  inferenrur,vt  folct  pronomen  rdatiuum 
iundkuin  verbo  Futuri  tenipoiis  faccic  condicionem  /.  Sttihuwaht  mevs  e- 
rit  6uie  le^M.  i.  l.fcrtbit  34.  i.  W/wn.  de  anr.  ^  Mr^ent,  leyit,  Proinae  quandiu 
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nihil  indudum  illatumvc  ciUnuIlani  qaoqueobl.gationem  concra<5tam  itl^ 
teliigijquafi  deficicnte  condicionc  >  ciimcjue  in  nrbitrio  &  potelUtc  coloni 
fir  vt  inh  1  inferat  ni  vclit,faicnduiii  ci\  ctiamli  pollca  interic  nulit,  non  ta- 
iiTcn  cxdiepadi conrradam  oblig.icioncm  intcllij^tjfcd  taiuil>n  ex  dicilla- 
tionis  8:  confcqucncer  antciiorcm  idcoquc  potiorcm  clTc  dcbcre  illumi  cui 
niediO  ccmporc  alic}uid  cx  bonis  poHca  induftis  U  illatispignori datum 
fjic  I  cum  potcAatiua  »vt  luquuntur,  5c  promifcua  condicio  nunquani  re- 
crotrahatur  in  prxiudicium  luris  altcri  mediotcmporcLjuxntu/. 
prtnc.'p.(^l.i.eoJMf,  Qji po(ior.in  fi^mr.hah.   Nec  cnim  padum  dc  obligandis 
iihus mducit  nccciriratem  vllam  intcrcndi.Propccr  quam  caufjm  folct  pa- 
fliim  hoc  m  futurum  tempiis  rcfcrri  >  vt  oiunium  apcrtilllmc  vcrba  ilia  lu- 
ftinijnidcmonftrantini/.  j^.i«/*i<^/^;..7*  eju:tjt  ejns^,  de  infnd.  de  nbhscoUni 
(ju.is/spro  mr) ci^dibitsfundi pt^^mri fhtuTM pept^i(]ii.O\thganoncm  crgo&  viu- 
cuium  pignoiis  in  rcbus  illatis  parit  illaiio,non  pad:io  ,  Ted  ramcn  ncc  aJjtcr 
ipfa  illatio  quam  li  pniis  dc  pignorc  pcrpaiftum  exprcflum  conucnecit> 
fciiicet  ciimpactuin  dc  rcbjs  coloni  qux  intcrcninr  gtncralitcr  oblig^andis 
conceptum  clt  >  non  ad  hanc  aut  illam  rcm  fpccialitcr  rclatum  >  vt  is  ipfc 
fupradictus  Caij  locusdcmonlhat  »n  d.i,  potior  ii.    ptoioni^i  D,  qui  fofior, 
in pi:,n,h.ib.  Jtacjuc nccclVaria  ell  voluntas  doniini  ciufdemque  locotoris ,  ai: 
ad  hoc  vt  res  coloni  in  pridium  rulhcum  inducjntur  &  infciantur  }  Mini- 
mc.fcd  ul  hoc  vt  iure  p  gnoris  tcncantur.  At  cjuid  vclle  oporcet  locatorem 
ad  contiahcndan)  illiufmO(ii  pignorisobligacioncm  ?  An  illud  ipfumquod 
modo  Jixin.usjvcin  prardium  riiflicum  inducantur,&infcr.aiitur  rcs  coloni? 
Minim^.Ncc  enim  iola  illa  voluncas  pro  patlione  cflc  poflct :  fcd  vt  indu- 
cantur  &  infcrantur  ad  cum  rmem  vt  lint  pignori  obligata::id  dl  quomodo 
prudcntcs  noftri  lot]ui  folent,vc  inferantiir  pignoris  nominc,  Qiiod  vtique 
HerimccrHum  potcftctiamlirccentiorcs  iionoblcruent  citia  cxprcnampa- 
^ioncmjcoiidudorc  folo  cam  fuam  voluntattm  vci  bis  dccljrantc ,  locato- 
rc  verolcientc  ijuiJcm  &  ita  volcntc,iiec  alitei  locaturoifcd  tamcn  caceiiic. 
Quocafu  paclu.n  quidem  ea  dcrcinccr  locatoicin  6w  conductorcm  intcr- 
uenifle  incclligitur,lcd  cacicum  mag  s  qubm  cxprclTum  i  licut  &e  contrario» 
fi  qnis  fuii<ium  fuum  locaturus  publicc  profcripfetit  &  admonucric  non  ali- 
tervcUc  fe  fuum  funJum  locarc  quhin  fiomniajqcsc  in  cum  inducentur 
&  tnfcrcntur  pign  )ri$  vniculo  tcncantur  pro  mcrccdibus  condudionis. 
Sufficiet  cnirii  volonum  cjui  p<  Ir  nodfim  ad  comludionem  accellcrit  rcs 
firjs  in  eufo  ^unduiia  imul  licjlu  ct  mhil  ileiisobl  g.in  Jis  exprtllJm  conuc- 
nef^it,tanquaf?i  qj'  ad  coiKlact;  ^ncm  ealcgc  propoJitaoblacam  vltrb  acccf- 
fci  ir,i'.c^-pa«ftioMC  viL  in  c  jnirariuip  libi  pi  Olpcxcrit,  t]ua:  rcs  padtum  taci- 
tU'n  mdj  rere  vriq  ic  potclt,.»r  oxpiclhim  iion  potcltJirgo  vc  Alexandri  ver- 
ba  cxj^o-iam.isnpcrtJi^quod  lcx  Jic.f.v  vohuMc  diuiniur.  w  h<:  accipicndum 
eft  .icti  fcriptuni  .il- 1  J^ihi*its  $t4  v  ir  ;  thm:  ita  inquami  id  cfl,  non  tanc-uii  vt 
tCSCoK»ni  in rr.c  h.i'ii  rufticii  n  intera'tinr,fcd  ctian^  qi.od  prac.ipunmcft» 
VI  m  cam  pji^iioris  ca.if.i.n  mlcun'vir,A  pd  hoc  vt  lint  pigno.  i.  Quud  ci^m 
ita  ri-,f»cqu:;  .\cc jr^i vctcru.n  fcnrcnria  recipi  pt.ielt>  qui  lolani  doniini 
fcjentia  n  f...4iccreaFbiirat'  funi-,neq»tc  lecentiorum  opimo  admitti,qui  cx- 
prclfujti  p  1  ctu  »?>tigM'"  c|«iod  imiijm  (ir  i  uci  locaLorcm  cjj  condiK^rorc  Jc  in- 
duil  .s  C{c  ji!  ilu  oiiinioMS  i  b  igAniiis^fctl  nicdia  interpreiaiio  lequcnda  cft  vt 
volunc4S  oc  ucccfTaiu  iityCk  fuiiiciac  locaturisjiion  aiitcr  fundum  fuuiii  locn. 
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turi :  Voluntas  lutem  non  qux  peri:.iu..i  cor.dudci  i  rc«  iuas  in  funilumin- 
ftrvc,fcdqun:iubcatinl-crrcquiaiuid  iiifcicndun.  putabiccarocntc&co  fi- 
ne,vt  quod  critillatumAinclLdun»  lit  i^igMuri.La  pcrrbvolunififfuuplus 
ouani  fcicniia  dt .  quia  &:  cunrcnrum  inducii  &  Itgc  m  locatioiii  dKiX ,  qu» 
parsqMSEdamlocatioRiseft ,  iu.mioi^squidpiameaquainpaaumcxprcir 
fom,  (Mfiwcmc  quii  pe  tacito,  quodpartim  verhi«  pjcfiartt  Iocatorjs,partmi 
faao4p(b4xpai!te  condudorisjcs  fuas  ca  mieptc  infcrcntis  aut  contr^ ,  con- 
fti>uaturr  'Quarc  nec  fatis  cflc|  voluniatcra  talcm  c(Tc  locatoris ,  mli  ca:n 
coodufaori  fignifKr.tr.ni  cde  conftnct.    Dcniqac  paaum  in  hant  ren»  nc- 
CflTarium  cftat  non  cxprcirum  piaEcifc  fcci  vcl  cxprcUuni  vcltacjtuui.  So^ 
la  i^itur  rcicntia  illutatum  rerum  non  (uiHccret ,  quia  ncquc cxpreUl,  ncquc 
lacui  pac^kiiureccnrcn  polfct,  cdm  exea  fcicnuavolunusconftitucndipir 
nnoris  inf^riouUo  moao  qucat,  Pkt« » qui^  «go  diftabit  hac  prte  inicr 
pra:dium^  ,v«)>anuni  ^  rufticum  ?  Nam  &  quir  m  prsfdium  vrbanum  m- 
Q4bi&  iU^4i)t»  noa.zh^dQCiuCa  pignoris  yincvilo  tcnentur ,  quam  quia 
deiiiaaof^wit^i^QOUcniffc  vid^tur  </./.4.//\(/cp^^  turc  ^.LliCi  i  C.Jf.m 

au!l7.T4ul7pkn.vcliyf>oih.tacit.(cntr.  Hoc  cnim  cf:  i^ucKi  rca  ntiorcs  oninestc- 
fcllit,  vt  diftcicniiam  Kanc  qni:m  ntg.iri  non  polk  vidci  uni,.ii.cct  tamen  cx- 
phcarc  nonpotucrint,  quam  vt  diccicntad  obl;gauda$  rcs colom nc^cffa» 
rium  cfle  p  ic>um  cxprenum.Sedobfcruarc  dcbucrui^t,  c(iamadmi(r|i|ioftrt 
intirprctaijOi*?cnii^^crc  dilfercniiaro  iHai»  ^  qii^d»  ^^fticisprajdij^cjiigi. 
lllpsvtf9ll9f%iAtm9n«9^pa<S^um  aliquodii  non  exprcnuin«fcat<Npi  tacitun 
deobl^^txliarcbus  coloni  inucdVis  &  illatisincc  habetur  hoc  pro  tacitc  con» 
ventoipfoiUlie.  Atin,pra:diis  vrbinis  v.  JcturhoctacitcconucnilU  cti.imfi 
rcuera  ncqHecxprcflc,ncqt'Ctad:cronucncric:adccA|nc  quoci  m.  gis  miruni 
fft,ctiamli  quis  ab  alio  c^iKim  ^  doi;iino  iplu  conciuxcrit ,  puia  ii  a  ccjiacu- 
lsrio&:conductorc  liibcoJicuxciii,vi  jn  f^ccic  Lfdufutn  u.  fi.fi/iui^min  fin*D. 
Je  pi^riQr.aci.o-  Ijiin  /f^r  i^.f-fi  colovm  2)./«(^^am  cum  nc^iMdfoi  ftien* 
tia  locatoris  occ$^^fit,quisdfcat  aut  cxpte^JCI»fi^acitc  co||ymji(fc  viderS 
eum ,  qui  ignoraMjtV!^^ui4ffiM»»ni  p«aa  tacita  CQuCfnfimymamt^mk^ 
qae  pacifcentium  qui  (i  nop  ex vei bis,  faitcm  cx  iafto  aliquo  inducatur;  Fa* 
ftum  autcm  nullam  vohmtatis  conicctiiram  pinhcrc  potcft  quin  raltcm 
fcicntiarupponatur,cimi  ignomiiiii  niiilus  Tt cc-nlcnfus ,  vi  ikc]iic  crr.int:?:, 
ob  hocipfnin  fcilicct ,  qiioc!  omrii  crroi  h.ibcat  ignoranticin  i ./i f  cr  cn  omn 
i<;.D.'iciurifd.  lcicoquc  nmuu m  m  locuuoncpracdioiumruftjcprun)  rcicii- 
liam  ciominoi  um  exigimus  y  nec  tantdm  fci^ntiam  *  y^#lm  fN<mV«illMn 
tetp.^  quideai  exprq&a^aMt  faltcm  probaMm,  qua:  non^^ldid^idkini  ied 
llifjpHimniir  tamcn  diikt  apii^  exprcilbu.  , 


*J}€  Yiui^  dtjmfi.tix  inierv,  iifia  pi  ^tiu  (j?  r^jiU* m iurt' 

*  • 

m 

T  diffidlitisilltidtft^AdeitfwvtbfiioriHBlrinfti 
difliecentia  mansuerit.  Noo  «rtim  pisib.8f e  poflutc  <|uod  (upradido 
ioco  mdk  Cataciiis  >  (nmradmt^t  miaidmAiiiit  dtf  cttosig^ 
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nioi  ibus  populi  lloSiiani ,  qu6d  fokrent  in  pracdiis  rufticisnata  pio  mcrcc- 
dc  ooiignri  l.fi  ^eruuj  6i.  §.Iolam  D.defnrt.  In  vrbanis  ver6  muccft^a  ;  quali  id 
quoii  crar  in  morc  polituin  ,  vt  aliasfarpcin  iuspaullatim  traniierit  «  &:  pro 
diCfo  habitum  ftt  licubi  djclum  non  ellct,  piacfcrtim  ciim  ca  quar  funt ,  iiio- 
lis  &:confuetudinis,  vt  alij  addunt ,  folcant  venirc  in  iudiciisbonac  iidei  /. 
(pwdfinoht  ii.^.quiaajJiHu.t  D.de  ^dtUt.edtct.  Nam  fi  bona  tlTct  ratjo  ,  nuliam 
conlbiui  oporteret  intcr  pr.Tdiavrbaiia  &  ruftica  diftcrcntiam  ,  cum  etiain 
in  rufticorum  condudlionc  cadem  pafi^io  dcinue^flisobligandisintcrponi 
olim  folcrct ,  vt  condziex  d.^.loLAut  c*     d.l.potior  ii.  f.fi cUonus  D.  e^uifttior 
tv  f^t^nor.hub.  Nec  lurfum  placcrepoteft  quod  quidam  poft  Accurfium  tra- 
didcrunt  in  rufticum  prardium  vix  alia  inuehi  iblcrc  vcl  induci  ,  quain 
c\ux ad  cukuram  agri pcrtincjnt,  cuius  gencris  bona  diftiolius  oppigncran- 
tur  l.y.l.pignorum  i.cum  ^Hth.ft  q.[*.<ju/c res ptsnor. oblig^^.ptJJ .Qttid  cniin  vctat  a. 
liasctiam  rcsin  prjcdjum  rulticum  induci?Aut  quis  potcft  huic  quarftionj /o- 
cuscflcni/i  carum  rerum  nomine  quir  pignori  dari  poftint,fiucde  vrbanufi- 
uc  de  ruftici  prafdij  condudlionc  tradetur  ^  Illa  igitur  plaufioilior  pJcrvCquc 
vira  ratio  cft,  quod  in  rufticis  prardijs  confultum  fatis  clfc  poftit  locatori  per 
obligationcm  tacitam  frufluum  cx  ijfdem  perccptorum,  quosplacuit  tacitc 
obligatos  elfc  pro  merccdibus  ,  etiamfi  dc  ijs  obligandis  nthil  nominatim 
conucncrit  t.in pr.tdifs  7.  D.tjuib.cxuj.pizii.^tl hypoth.tacit.contr.l.yCod.eod.  At 
locatori  pr^dij  vrbani  qui  non  fibi  cauit  cxprcftim  de  pignote  no  alitetcon- 
fultum  eftc  potcft  per  retcntioncm,ne  pcr  adioncm  in  perfonam  qux  mul- 
to  incommodiorcft  litigandum  habear,auam  fitacitum  pignusin  rcbus  m. 
uedlis&iliatisconftituatur  ,  cum  prardiOrum  vrbanoruiii  fruftus  non  alius 
fit,  quim  qui  pcr  habitationem  ab  inhabitjntc  fic  pcrcipitur  vt  poft  pcrcc- 
ptioncm  nufquam  apparcat  ,  vndc  cft  quod  non  in  fingulos  aiinos  ^crCipi 
dicitur,vtfrudusrufticoruinpra.*diorum  ,  fcd  in  fingulos  dies  ,  adcoqucin 
horas  pcncfingulas  l.ttem  citneritur  15.    vliim.  D.  locat.    Dc  quo  tamcn  plura 
fcripfimus/«  l-.rror.i.Decai.\,  Lx  quo  apparctpadkum  hoc  quod  tacit^  intcr- 
ueniire  crcditur  locatis  vrbanisprnedijs  jtamctfircucrancquccxprelle,  ne- 
quc  tacitc  intcruencritinon  tam  tacitum  propric  dici  dcberc  ^uam  prarrum- 
ptum  &  ilcgcfubintcllc<flum:exemploeius,  quod  aljbifcriphmuspoft  An- 
tonium  Goucanum,PupilIarcm  illam  quac  ex  D.Marci  conftitutionc  in  vul- 
gari  cxprefla  continetur  non  tam  tacitamdici  deberequim  alegefubiniel- 
le<Stam,cilm  ncquc  verbis  cxprmiatur ,  ncquc  cx  co  quod  exprcflum  cft  ;n- 
ducatur ,  fcd  ex  (olaconlUtuiionispotcftaic  l.idm  hoc  ture  ^.D.deyuii^»^  pupf. 
fubfi.  Nam  cam  nc  quidcm  fcientia  locatorisneceflariafit,  vtfupraargu- 
mcntati  fumus  &  probauimus  tam  cx  d.l.iertt  5  ^,de  locat.quAm  ex  Lldhtun»  ii. 

folut.im  tnfin.D.de pignor.aCi.^  d.l.i^.^.fiiolot/us  D./of4r.quomodo  poteft  vi- 
dcri  tacircpactuslocator  qui  ignorauit?  Eft  igitur  hocmcrum  priuilcgiura 
^  iuredatum,  id  eft,quod  a  iurc  magisquam  a  contrahcntium  pa(fto,fiuccx- 
preffo,  fijc  tacito  proficifcitur.  Eiulquc  rci  non  obfcurum  at  elegans  argu- 
mcntum  pnbctquod  olim  hoc  lus  in  fola  vrbcRoma  vtr^uc  tamcn  8c  in 
vtriufque  tcrritorio  obtincba:  vfquc  ad  luftiivianf  tcmpora^qui  pnmus  con- 
ftituit/«  d.l.vli.Gin  (jiah.cauCpt^n.yel hypoth.taiit.contr.  vt  non  tantum  in  vtra- 
qiie  Roma,id  cft  in  vcterc  Roma,&  Conftantinopoli  qu^  ctiam  Roma  dicla 
fuit,  &  carum  territorio  ius  hoc  obtincrer,rcd  etiam  in  prouincjis,in  quibus 
ergo  antca  non  obtincbat.  Quidni  cniin  vbiqucgcntium  codcm  iurc  loca- 
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}Mtt  omiics  vccieiitur>rt  hoc  iu  s  ex  contrahcnciuin ,  fiuc  txprefiTa  >  fioc  tactu 
COimcncione  defcenderet?  A  n  non  iuns  gentium  fum  conuentioncs  omnes 
qoc  Cx  conrenfuiiiue  expreUojriue  tacito  proficircuntur?  /.i.^.>//.  2>.  dt  cmir, 
empt.luDJ$cat.QiX  vetb  rantiuns  gentium  an  oon  gentibus  omnibus  com- 
munia  ilint  nec  propcia  vrbis  Romac  iMnaes pafuU  s.D.de  iffiu^fjr  ntr,  Scd  & 
nomcii  ipfoiii  vtbanocoiii  prcdioniai  itarcm  cfic  «ItBionfiiar vtaon  alibi 

3uam  Rom«  ioa  boc  Ibcrit  olim  oblcraatoni.  Ncc  cnim  vrWna  prwdia  alta 
ici  pofTunc  quam  (|tic  iont  in  vrbe .  nec  rutfnt  Tibitappcllatio  ficum  pru- 
dcntibus  noftris  loquamur ,  ah)  quaUn  Roinx  conacnicc » ^fm  9l  kodic  fola   • ' 
f  cr  antonomaiUm  ncc  immciicb  viba  appcUatnr* 


£  R  R  O  R  D  E  C  I  M  V  S. 

L  L  V  D  verb  in  luftiniani  conftitutione  potiflimilm  obferuatio- 
ne  dignum  edjquod  tamcn  nemo  hacf^cnus  obrcruauit,  quod  ad 
finera  ie^i»iiafctibitTWieji»«  tf/i4  ^r^fkmptione  eitam  omnes  no" 
pos  frounKinles  perftiri  defidermm*  Vt  bgnificct  iUoil  ipfuni 
anod  nos  d icimus,  padom  noc  qood  tadtd  intcmcniflc  deditnr  de  indodis 
watffi[|ucinprardium  vrbanumobligandis  >  nequeexprcfTumjnequetaci* 
tumpropriddicidcbcrc  »fed  przfumpiuni ,  quiaiiisprzfumitiHad  interue- 
niffeiidque non  interpretando led  fupplcndo:  nec  probationes tantum  fup- 
plendo,  vt  inaliisprjefumptionibuscuenit  quas  idcb  vcl  iurisfolummoc'6» 
vcl  iuris  &  de  iure  appellamus,fed  fupplendo  fadum  ipfum  » &  rcpracfentan- 
^  dOfVt  &  aliis  quibuidam  cafibus  tucmt l.vli.Cji manctF'itjftier.alien.l.  W/.or 
iH^.  £>.  fHt  Ik9mmimp,edlikert,feimtn,  Maximd  vcto  cikm  agitur  dclndo- 
ccndo  inrctacitac  hypothcc«>vt  pro  popiUo  l,fr9«fik$etoxJeMUtiitjitt$t,'m 
fr^ffeljntfferiur  ^(y,f,fiffu^'.D.  de  inr,ff€.wait^o  pecunia  credita  ob  rc/litB« 
tioncm  zdificij/*r.^^m  tiutb.c4m(.fiff,  aut  tacirar  etiam  (lipulationis  pro  doto 
hynicC'  </f  rf#>.r#r.^.Hisenim  omnibuscafibus  Icxfuppletpaiftum  hypo- 
thecx  adeoquc quod magis  mirum  eft,ftipulationcm  ipfam,  non  vt  quar  ta- 
cite  iiitcruencrit,fcd  vt  intcrucnifle  iincatur.  Deniquc  ius  hoc  tacitz  ny po- 
thecat>quodJocacoribuaprzdiorum  vrbanorum  datur  in  rcbus  indu6is& 
iUatii>non  tam  cf  &do  uiqno  vt  cntcra  poda  omnia  tacita,  qualciUod  pr«- 
latimdcqnofli/.).r*Mfin(*CAK/r^ijg».  auam  eiinricpottftatcindodtoryVt 
omiiiomaptiffiml,aceIcgantifljnie  pronat  tcxtus  \]p\im  iiid.f,folurMmitt 
fi»*<^  d.  /.14.     («tao  Ccdt.  Ob  idque  nonb<|pi  dixcnt^ot  pa^m  itlud 
quod  in  cam  rem  intcrucniflc  crcditur  &  fingituritacitum  appcflauerit ,  fed 
is  dcnf&m  qui  vel  przfumptum  fimplic!ter,vel  /altem  tacitum  pr^fumptum. 
Ortinc  pa^um  prxfumptum tacitum  eft,fcdnon  vicifTim  tacituniomne 
prsrumpcum,quia  prsfumpcuiu  tacici  {pecies  eft ,  non  tacitum ,  pracfumpti* 
Ncc  poiTum  probarc  intcfprctarioncm  Accorltj,quiquod  JoftiDianntaik 
tS  iMjU  fntfHmptktte  fic  cxpiicatacfifcripiom  cflcc  tMh  fintttH^  erdoMikiie* 
Aliud  enim  cA  diccrc iftHmfrsfimftie^rmM  cft  quz  fic  iuris  &  cx  iurCt a* 
liiid  vcr^  ciUiiccrc/iifMMn^  hninfmodi  prsciampdo^ 
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ncm  inducat.  Placet  tamen  qiiodannotatiuncula  jl\a  fubindicacno?i  liubf- 
tafTe  Accui  fiumjquin  cx  lcge  aliauajushoc  prorcdtuin  cHct.  Qjmicjiianl 
crcJibilc  eft  futfle  moribus  priinum  popiili  Romaiii  coinparatum  ,  potiui 
quamlcgcaliquavclalio  iurc  (cripto  :  Ai  nontam  obtici|ucincs  eiuruiodi 
pactiones,vt  vuh  Cuiaciusincctam  vc  ciuibus  poti(Timuin  Komnnisconfu* 
lcretur  aJuerfus  inop;am  inqu.linorum  &  ccnacularioium  qi  ibus  plcrum- 
que  nihil  erat  nili  lumen  vnicum  &:  curta  fupcllcx.ita  vc  i'S  n.oituis  quacren- 
dun;ciTetan  cx  Jlatarum  rerum  precio  fcpcliri  dcbeient  vt  inl.     f'fji<iy  14. 
'    $.i.D.de  relis^io'Zc'  ft4'nptfu!ier.Q^jim  vt  lioc  veluti  priuilcgio  vrhana  aE«J;fi- 
cia  dccorarencur,quo  inagis  ad  ornanJam  &:  amplihcandjniarJiHcijs  vibeni 
ciues  inuicarentur.Alioqui  li  folapadionum  iftaruiij  frcquentia  aui  inquJi- 
norum  inopia  lus  hoc  ind jxiflec ,  ncquc  fcparanda  fuiilent  vibjna  przdia  a 
rufticis  in  quibus  eadem  conucntio  fcequeniabauir,  vc  iam  probauimus  ex 
d.l.fi  feruui  61  ^.In.iui  de  fi<ri.  bb  parein  inopiani  colonorum  d.  I.    fiqm  $.  i. 
ncq*,  vibs  Roma^  cxtcrisciuicutjbus,  in  quibus  crcdibite  cfl  no  nnnu^^ro-  ■ 
uidosjcauiofqiie  tuiile  locatorcs,vt  inJemnitati  fua:  profpicerent,quaui  cos^ 
qui  prxJia  in  vrbc  hjbcbanc.  Indc  ]uc  rurfum  apparet  llmiiitcr  non  liUm 
liuius  luris  rauoncm  aJfern  polTe  ,  qu3m  nos  taincn  omnium  earuin  quar 
adfcrunrur ,  probabil.lTiinam  clTc  diximus ,  quod  in  vrbanisprsdits  mhiJ  a- 
liud  fit  in  quo  lus  hoc  tacitx  hyputhccx  conftitui  pofTit ,  praicrquatn  in  iis 
qUjC  in-Jucuntur  &  mferutitur.  Nam  (1  ratio  hxc  bona  efl^ct ,  a'quc  dcbucrat 
ius  illud  induci  pro  locatoribus  alibi  qu^m  Roma:  prxuia  ftia  h  .b.nt  bus, 
quibu*  ncc  ob  iJ  magis  CJutum  cfl,ncc  eo  minils  cautum  efle  dcbcrct.  At 
bona  poffct  elTc  ratio  fl  quxrercmus ,  Cur  non  idcm  priujlcgium  ciu'biij 
Romanisi5c  hjbitatoribus  vcriufque  Roma:  J.itum  hc  pro  mcrccd:bus  rulli- 
coruni  p!.Tjioruin.   Dici  enim  potcfl  mini\s  r.cceffjrium  hoc  ius  fuiflTcin 
locationibus  prxJiorum  ruft.corum  quod  aliunde  fatis  copfuhum  clTe  pof- 
fct  indemnitati  Iocatorum,data  iplis  tacita  hypothcca  ,  &  quidciu  vbiqne 
gentium,in  fru^t.bus  qui  cx  co  funJo  pcrcipercntur:  Vcrior  t.imcn  mco  ju- 
dicio  illa  racio  cft  qu.r  lupcrioribus  omnino  fit  confequcns.  Q116J  cam  hoc 
ptiuilegium  non  tam  locatoribus  &  dominis  prardiorum  vibanoruiisqn.^m 
prazdiis  vrbams  adeoquc  vibi  ipfi  Romxab  initio  d.itum  cfl^L  t ,  vt  ardihcio- 
rum  &  numcro ,  &:magni:udine  vibsdarclccrct ,  non  potu  t  ncc  debuit  ad 
pra:diarufticacxtcnJi,quorumfcilicct  ornatus  prA'cipuvisc<nif'flat  /n  fru.  ti- 
Dus ,  fruilus  autcm  ,  eorumquc  commoJa  non  tam  aJ  vrbjs  v*^  rcipLhf rcar» 
quam  aJpriuati  cuiufqucdomini  vtilitatcm  fpedlcnt  Itaquc  qiiod  ad  luci- 
tionem  prxJiorum  ruflicorum  .ittinerctjnullrtcrat  olim  (ijl^erci^tia  intcr  ca 
pi^eJia  quar  a  ciuibus  Romx  habitanc.busprope  vrbem  p<  rfidtbjniur ,  ea 
qua:  a  prouincialibus  inprouinciis  ,  cu  n  cflcnc  omniaa^quc  ruflica,  nvlla 
vero  vtb.ina,pr.ricrquim  c|'ix  m  vrbc.nin  quoJ  ad  eorum  cxcinplnm  vrba- 
na  appcllainus  eciamilla  qu.i:  fupt  in  oppidis /.  -ithrjj prtfdi.i  i^^.devni.Ji- 
gmficat,  non  quaiicum  ad  hoc  priuilcgium  tac.ci  hypothec.r  vt  confl.^t  cx  a  l. 
yli.  fe  J  quantum  ad  crterajputa  a J  conrtitucndas  fcruirutcs  vrUanorum  prc- 
dioruin,.juas  placuitctiam  in orJificiis  qux  nxu^ic  in  villa  (un,conftitui  pot- 
Cel.i  D.  com/nHn.prjtfl.V,^  hisporro  intclligimus ,  qua.n  imprr.babilis  fit  Ac- 
curlij  vetcru  nquefcrcomnium  ilb  fcncentia  ,  qux  nihil  nill  doinini  fcicn- 
tiamexigit  vtcolonibona  in  prarJium  ruflicum  illaca  pignori  tcneaniur  pro 
mercedibus  Fundi.  Nam/i  voluncas  doinijiineccilariac/ladacquirenduoi 
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iostaciME  hypothccat  in  rcSuss^y|(|betiam  in  prardium  vtbanum  quodiitu 
iirin  oppidiSi]ltfbicuque^liii^n|€fn  infpc&o  nimirun}  co  iure  quoc!  cb? 
tinuitantcnouaraluftiniani  conftitutioncmm</,/.W^  quantJ)  magis  ent 
ncceiTariaadobligandascasmqua:  in  rufticum  praEdiumindudbEfi  u.&il- 
lat«?C«ijntigitur nullomodofincobligata:  >  finon voluntasaliquadon  ini 
aqte^ejjwiaut  rakem  tacita  intcruenerjtiqua:  probetur«  ( nuUus  nqujdeai 
Ko^rii^^&mpcioni  &  fidioQifqp!nfft>ncdViiqiM^  luU)oonj  v6- 
.  fuiiijik&quod  pragma!ticipoftifftet|»rete$voIunt»  Si^vl^nb^^crdi^utn 
pro  us  rebus  copetere  poffelocat^riMiii  ii6^Utec  eompei^i; 
,  pnecefleritdc  rebus  ilUs  obligandiSjVt  a  nobis  difputatfloi  eft  Deade  pr  ice* 
dcnic ex  d,$ ,interdiHHm  ej»r>qHe  Inftje  interd.  Adco  vt  ncc  fi  voluntas  domi- 
ilV  probetur  dcbeat  ea  res  fufficcrc  ad  Saluianum>quati)uis  polTet  fufficere  ad 
Scruiaaam  exercendam  dJ.ctrd  ^.cJe  loc4t,  Proinde  aliud  eft  quxrcrc>an  rcs 
colotii  in  prardium  rufticum  indu<5l«  &  ilIatx,hoc  ipfo  ccnfcamur  tacitc  o- 
bligatz  locatori:aliud  vcro  quartcrcanearom  nomine  competatSaluiaBnoi» 
c^uipp^^uod  ficuti  datuc  faciiius  quim^esuiaia  ei  ^uapane  daturprbre- 
buf}d^nibus  iliatis,ctiam  quaruni  dominus  ncc  pa^  neciUadonistcmpore 
coIonusfuiireprobeturquiainhociJJtetfMfto  nonquarriturdc  iurcpigno- 
ris  vt  in  Scruiana ,  fed  de  fola  rcrum  illatarum  poirefrioaet,_p4ipifccnda ,  its 
daturdifficiliuscxquapartcScruianacontcnu  cft  prqbatldite  ade^que 
fta  prarfumpcione  caiullibet  pignori*  ctiamta^iti  £  Saljiianum  vcro  cxi^ 
prxcedens padu,&quid6  expreiriffii,a0prbmde,airfftim^^ ,  otnni^ki^&fa 
probadCi.Quod  ck  iis  etia  quj  proximo  capitc  dy:emus  apertiils  intclligctur* 
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'D  EC  AS     LX  r. 

ERROEPILtMTS* 

^De  SaluUno  ^ili  dsnd$  fro  rehm  inquilifii  illstisinprAdinin  yrhsmtm 

On  dubitant  interpretes ,  *auin  rcs  inquilini  quas  ille  in  prf dium' 
\  vrbanum  induxcrit  vcl  intnlcrit ,  obligata:  fint  tacitc  pro  penfio- 
nibus  conduAionis  :  quoniam  ita  difcrtc  fcriptum  cft  plerifque 
iurisnoftrilocis  quos  proxima  Decade  ciiauiiBUs  >  maximc  ver6 
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inl.^  D.cUpM  /.i.S  4  S-f^.-J.D.tnqiithj^.fign.yelbyfoih.ucH.  ccntrJ.^.  cr  vfr: 
C.eod.l.cemS'C.clelQi4t,  Scd  dubicant  tamcn  an  earum  rernm  nomine  poflit 
locaiori  co:npctcre  Saluianuin,quamuis  non  negenc  compctere Scruiaiiam. 
Djbiraii  vcio  caufam  ex  eo  fumunt  ,qu6Jcertum  fitEdidkum  Prxcori»,  dc 
incerdjdlo  Saluiano  fadtiim.non  nifi  de  colono,  &  rcbus  coloni  locutu  ftiillc 
$.tnteriUclumquoqiie  lnfi.de  i>ifcril.L\.zj  tof.tit.  D.  de  hdluun.inferd.  Vcriim  h.xc 
rcs  facit  duncaxit.fi  plcrifque  intcrprecibuscrcdimus,vt  dirc(5lum  iinerdjtlu 
locaiori  prard  j  vrbani  competere  ncqucacnon  ctiam  vc  vtilc  quoquc  ipli 
denegandum  lic.Ita  namque  Bart.Bald.  Salicct..«/ /.  i.  C.  eod.  &  alij  quo$  rc- 
fercac  fcquitur  lacob.Mcnocli.  tn  Remed    De  .tJiptfi.  ftfi.  num.  «ji.Quoruin 
omni  jm  ratio  qua  moucntur,  vna  illa  efk.quod  licct  verDa  intcrdidi  fint  ti- 
tum  de  rcbus  illacis  &  inucclis  in  prxdium  rufticu  vt  omnes  fatcntur,  tamcn 
intcrdidi  mcns  conuenit  huic  ctia  cafui  cum  pr.rdium  vrbanum  locator,  & 
in  illud  rcs  inucliutur.quod  vnu  infpicicndii  cll  cum  quxritur  an  vtijjs  aclio, 
aut  vtilcinterdictum  reddi  dcbeatex  not.pcr  Glof.Bart.Alex.3t  c«eros,4<i 
l.curAtons  C.de  negot.geH.  Addic  Mcnoch.««/«.5i.   Htfi  vcrba  intcrdidi  vcrc 
non  funt  de  prxdio  vrbano,  maiorcm  tamcn  cllc  rationcm  vc  ilUta  ,  inuc- 
^laque  in  pr^dium  vrbanum  fint  obligata.  Cum  pra:cipuc  ob  vrbani  prard  j 
locaiionem  tacita  illa  hjfpotheca  fit  inducla,&  per  confcqucns,inc|uit,incer- 
diduui  hocSaluianum  lit  introductiim.Ex  vetcrjbus  tamen  conira  fcnlcrunc 
AzojAccurf.Pccr.de  bcll.Pertic.&  Cyn./w  d. /.  ccrti it  risC.de  locat.  nonmagis 
vtilequamdicciflumintcrditflum  polle  compctere  locatori  vrbani  prard: , 
fed  noua  rationc&quara  facilcconfuc.int  concrariac  opinionisalTcrtorei: 
Aiunt  cnira  vctcres  ilIi,quos  proximc  noniinauiinus ,  ca  quar  illata  &  inoc- . 
€ta  funt  in  pr^dium  vrbanum  poflideri  a  Iocatore,qui  &  domum  ipfara  pof- , 
ndcc;Hoc  vero  incerdiclumcum  ficadipifccndxpoircffionis  non  dari  iim 
^oiXidcnti  d.$  interdiciumquo(jnc,\t  vcr6probcnt)nuc<5ta  &  illata  in' !  •  ' 
vrbanum  podidcri  ^  loc.icore.adfcruncargumcntum  cx  Vlpiano/w/. 
li.$.f  JMtam  D.de pignor.^cl.  \h'i2'it  ilicdari  pignoraiiriamcondu<fkorunai.i 
prorcbus  illatis&inueftisin  prardium  vrbanum,nam  pignoratici3,inqDiur, 
non  datur  nifi  pignoris  tradiiio  pra^ccfTcrit ,  &  confcquentcr  tranflafio pof- 
fedionis  U^ui  pignoris ^6.D.de  dcquir  poji.  l.  cion  notijstmi    i.  C.  de pra^ipt.^o, 
>f/4o.;<»«tfr.Reraenim  nccelTccftinteruenirc  vc  picnoratiiiapoflit  com- 
petere,quippc  qux  no  dacur  nifi  ad  refticutione  ^.ylt^nftit,  (juib.mod.recmtr. 
e^/;^  Sicut  ncc  ippric  cotra^flil  pignus  dicimus  nili  cuin  rej  irafitae/crcditorc 
l.fir79.$'prcprie  D.depign.acid.plchs  cjl  i7,S.$.plp:t^s  de  vet b.(i:nific. At(\\.\\  fi  ra- 
tio  hacc  redla  eifet  vtiq',perindc  coucniretac  mulio  magisillatisacolono  io 
prapdiurufticu^quim  illatisab  inquilino  in  pridiu  vrbanu.Qiiidni.n.arquci 
locatore  pofTideantur  illata  in  pr^diu  rullicu,  fi  ea  qu^  in  vibanu  illata  funri 
domiRO  poindeturPLoquimur  fiquid^  de tllacis in  pr^diu  rufticu^qu^  fuerint 
pignori  c)bligaca,fiueppav5luexpreirum,<^uod  recctiorcs  noftri  exigunCjlirs 
pcr  folam  fcienciam,vc  voluic  Accurfius,liu(S  pcr  qualcmqualc  domini  volii- 
tatem,dummod6probatam,vt  nos  exiftimamuF.  Cumquehocplus/itino 
bligatione  illatorum  in  prfdium  rufticum.quod  faUcm  fcicntia  doniini  nc- 
cellaria  eft,qu?  non  cxigicur  in  obligandis  iis  que  in  vrbanum  prcdium  ftnc 
illata,nullaccrtccaufaeft,cur  illaca  in  praediu  rulticuminuspoffidcri  ^  loca- 
torc  videantur  quam  qu^in  vrbanu.Nam  vt  bene  Mcuochius  argumctatur, 
ficri  auUo  tnodo  poteft  vc  locator  qui  ignorac  quid  illatu  &  inuc6u  Cii  inci 
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plat  poflTidcre l.^.^.T^rua DJeAti/fffr»f/pJs.h:i  porro  qu£  in  prjdiiS rufticu  ctii 
lcicce ac  volcte  domino induda  /unrivt  c/rent pignori,^^ locatore noponide* 
ri  ex  co  intcIiigimiisc]uodad  coiu  po(Te(Tioncadipifccdac6paratuc(tSaIuia- 
rjiijCum  (lcintcrdi(fluj«  adipifccd^  I  oflcinonis.  MuIt6igiturminuspoflidcri 
diccda  funt  caquj  in  pr^diu  vrbanu  fiuc  fcicntcfiuc  ignorantcdomino  in- 
uehutur.Necquod  pignons  vinculo  teneaturjad  rcm  Facit.  Na  fi  nullupadlu 
intcrceflerit.quod  neq-,  ncccflanu  eft>no  ta  pignus  illud  dici  dcbctjquam  hy- 
pothcca»  cuius  ccrru  clt  poflelTionc  nulli  trastcrri  in  credhotCtMi^.f.proprie, 
ius.n.hoc  tacici  pignoris  fola  iuris  potcAate  inducitur  >  vt  diximus  in  prarce- 
dcntib.  exl.vluC.  in  <juib.cauf.pign.yel  J.ypoih.tMit.tontr^c^  ex  di^.  i.jtlutum 
fohituD.  (Itpignvr.a&.lus  autcnoftiu  nuqiiS  finc  fado  hoministiansfertpof- 
€c(iioncm  l.chm  heretles  i^D.  dejnquir.pvjffi.  quaifcilicet  non  iuiisfcdFadi 
cf\/.i.f.fi  vir  ifxori  cod.ttt.lJenique  vj.  D.ex  quih.cauf.mAtor.Q^d  fipa<ftum  dc 
obligandis  rcbus  inquilini  exprcflum  intcruenerit  non  eo  minils  nypothcca 
dici  dcbebit  potiiU  quani  pignus  prcpric  fumptum  y  quoniam  fccuta  jllatio 
non  co  animo  fit  vt  rerum  illatarum  pufl^eflHo  in  creditorem  transferaturtfed 
tantilm  vt  crcditori  caucum  fit  carum  indufionc  ac  rctcntionc  fi  pcnfio  non 
foluctur  l.peu.D.m  qutb.C4uj.f>i^n.rcl  hyf>oth.iacit.centr.l.cum  ctoimhi  ^6,D,loc*t.l, 
/j ttiiurif  lo.D.de  iniur,  Et  ad  hunc  demum  cafum  rcfcrri  dcbct  quod  dcpi- 
gnoratitiaadionc  ctiatn  pro  rcbus  inucdis  &  illatis  danda  fcripcum  cfiincf. 
^.folittam,  Nulio  igituralio  cafudici  potefl  rcs  fiue  ab  inquiIino>  fiuc  a  colo* 
no  illataspoflldcn  ^  locatorC)  qui  Iicet  xdcs  fuas  poflideatnon  idc6tamcn 
pofljdet  rcsillatas,quippcquxnec  funtparsxdium  , &quascondu<5Vor  non 
pro  alicno  poflldct,quomodo  prxdium  a  fc condudtum  /.  pignortiy  D,de y- 
•  fiicap.Ccd  pro  fuo.Sed  quamquam  ratio  illa  qua  Cy nus  potiflimum  moueba- 
tur  falfa  elt,numquam  tamcn  dubitauiquin  cius  fcntentia  vcraeflct.  Nullo 
cnini  iuris  noftti  loco  fcriptum  video  ,  compctcre  Saluianum  pro  rcbus  in-' 
qujlini,quas  ipfe  in  pra*dium  vrbanum  inuexcrit.  Acquibus  locis  dc  Saluia- 
no  interdidlo  quxritunnon  nifi  dc  colono  tradlari,  &  de  rcbus  coloni ,  quas 
ispro  fundi  mcrcedibuspignori  fucuras  pcpigifl*et.  Maximc  vcro/n  d.  f.in' 
icrdi6ium  quoq\  Ifin.de  infcrd,C[ui  omniu  apcrcimmus  locus  cft  de  natura  &  co« 
dicione  Saluiani  interdi(5li:itt'mqi  m  /.i.cf  i .D.de  Salutaruinurd.in  quihus  ta- 
metfi  plcrarq',  fpccicsproponanturad  Saluianum  interdidum  pertincntcs, 
omncs  tamcn  funtdccoloncnullapcnitus  de  inquilino,  ex  quo  apparctno 
modo  vcrum  illud  cflcquod  omncsfatentur,cdidi  vtrbaquibus  intcrdi<5tu 
illud  piopofitufuitdccolono  tnntuir,dequccoloni  rcbusfuilte,fcd  &  Prae- 
toris  mentcm  illa  cxcitiflc  vt  coloni?foIis  l^uerctjiion  etiam  mquihnjs.  A- 
lioqui  curnongeneralitcrdccondudtoribuspmnibus  prardioru  &  vrbano- 
iu,&rufticorun1  locutus  fu.fla?Aut  curnon  potnisdc  locatoribus  vrbano- 
lu.qui  &  in  eo  plus  iuris  habct  qna  locatorcs  ruflicoru,quod  tacit^  hypothc- 
iusdatuilliseft  in  tcb.illatis,non  eiialocator>b.ri'lticoru?N6ergo  al.ara- 
lionc  fa£tu  id  videri  potcll.quJm'  vt  inclufo  vnius  cilct  t  xciufio  alttrii.s,ncc 
dubitarc  quifquapo/let,  quin  dt  rcb.in  pr^dm  vrbar.u  lilaiisSali  ianum  dari 
mininicdebcret.  Nequc  bona  Mcnochi) .  rgumentaMo  tlt ,  vt  ob  id  roliim 
maior  ratio  fit  dandi  Saluiani  pro  reb.  inquilini  quod  eas  locaior  taotc  ubli- 
gatas  habcat ,  quafi  ad  induccndum  Saluijnum  nihil  niii  lus  aliquod  pra?- 
ccddtispignoris;liue  exprcfsi,fiuctacui  exigatur.Vcrilsinium  enim  cfl,quod 
r.os  toca  fupcnoie  Dccadc  probauiUiU$>Saluiauum  indtci  i.on  tam  cx  lure 
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Suam  ex  pado  expccfTo  pignotisiT(attcrtf  interdidi  onania  h&m  aliqtto<^ 
mper  exigaatstut  cx  parte  illiostqui  iacerdiftotn  poftulat>aut  ex  parte  ilUar 
contraquempoftulacur.Qiiarc  (1  ponas  nullum  de  obligandis  coloni  rebas 
illatis  paftu  cxprcfTum  imecccffiflc ,  fed  tantum  voluntate  aliquS  locatoris; 
qualc  fufficcrepo(rediximu$inruperioribus,adcasrcspro  mcrccdibusfundi 
obligandasno  facilc  patiar  dari  Saluianu  locatori,cui  poteft  imputan  cur  no 
pcpigerit  dc  ipfis  obligandis  J.^.interdiHnmauoqMetCicut  ncc  jntcrdidum  Dtf 
migrando  alij  competic,quam  ci,  qui  exDrefum  conuenit  dc  pigooreiyfrjH^ 
de  migrdiidMocyts6  dLm  ita  (itt&cile  elt  videre  cur  pro  rebos  itiquiStni  flp 
prxmom  vfbanum  tlIacisiqo«  tadt^  ioftiqoe  tinttim  pnefumptionie  pgnos^ 
riobligatsce(reinteliig|nntor»Saloianumcompcterc  non  po(nt,  nu^MipiiB- 
6Cooi»neqaevn1e<nempequianonfufficitad  induccndumSaluianuraqD^d 
fint  obligatar.nifl  ctiam  illudcoiicurrat  vijj^ec  cxpreiTam conuenuonem  o- 
biigatio  iila  conua^a  fit.  •  a^kii^ 
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C«r  SMnmm  Jkredm  om  demr  Uc^umfrt  rebnf  infmUm  ilUiif 

iyexfreffhnobligtitu, 
T  ciim  non  fcmpcrccnet  cxprciTa  padioln  rebos  ilbtis  in 
prxdium  vrbanum ,  nihilquc  vetetetiatn  vrbani  pra:iiij lo- 
catorem  exprcflim  pacifci  dcpignorcvt  confht  Q\dJ.\.c{e 
I  vii:r>ind.  Icl  vnam  mc  male  habct,  qOaMiam  ratio  <it  cur  co 
iakeu]  ca(u  quo  exprellum  padum  interucncrit,Saluianum 
tamen  locatori  denegetori  C&rqae  10  kocdeteriorts  condi- 
dofiisfintlocacoret  vrbanorom  prsdiorom ,  ciuam  locatorcs  rufticorom* 
dlfiBexioreiilotacitxhypothecaequod  ipnsrolis  datum  eft  appareatme- 
Uoriscondicionisefleillosdebercctiam  cilm  cxtcra  non  funt  paria,  qunn- 
to  magisparibusca;teris?Puto  cgOjnifi  mc  fallo.niilhm  dc  rcbus  mobilibjs 
abinquilinoin  prardium  vrbanum  jllatis  comparaiam  cffc  aclioncn;,  nccjnc 
ciuii6,ncquc  pra:toriam,ncquc  Ac  poricfrione,nc(]',  Jc  iui  c  pignoris;  hoc  cft 
ncq*,  Saluianu  intcrdi&u,ncqj  Scruianam,quia  nc^uc  f  lic  ]Kccnarium,ncq', 
Vttle  publicd  in  /e  incerponere  Prctor&  qood  ik  fatis  &  abfid^  cautu  eflcc 
locatori  dataei  retentionererd  itlataro  fi  aotn6  appareret  inquilinus,  aut  in 
pffiooisfolutione  cenarct,cum  nemo  dubiretqum  habcat  locator  iusrecc- 
tionis&detetionis  non  folamfi  nullu  aliud  ptgniis  liabeat  locator  qoa  quod 
iiure praifumptu clKquodque conuentu accipitur vt  loqnitur  Vlp.nj Llnh  6, 
D.in  t/uib.cuur.pign.rel hypoth.tAcitxoritr.\<i  cft.pro  coucto  cautoq;  habctur  /.rfT.' 

C.  eoil.Scd  etia^ac  miiho  magis  fi  cxprcilim  cicpignorc  coiicnciit,n6  ta  qv^od 
OIcIjus  &c  comodiusiit  rctincrc  quani  ngcrc  iJn:  cxpcrir;(ncc  cnim  iiounm  cft 
Vtqol  iitohabecretinendi,habeat  ctiam  ius  agcndi)quam  quia  imputari  po/- 
iitlocatori,cor  illata  in  przdium  adduciper  c6dudorcm  &  auflPerri  pafTus  (it 
cum  pereorum  rctcntionempairetfibiconfulcrcacpctcrevtdiflranerecary 
/ibiq;  cx  precioroIuerctur,</.<.^rn«/r.ro//.r/./.i.  D.demioratuljdtUiim ef§miri^6. 

D.  I<X'tt.l.fi iniuritt  10 . pJr iniur.^n  mnu"n  no  f  i>?>o  quod  fieri  poiuit,&'  dcbuit, 
quid  ei  po(Tis  imputarc  qui  rcsiilatas  cmit  bona  {idcfluc  obHgiras  f\  iucrir, 
uuc  ignor.iuerit?An  no  lulia  &:  prob.ihile  causa  hab.iit  exirtimiidi  vcilitionc 
iU4  6cri  no  iduwlate  locatorej&:  quaii  folutis  iocatoci  p^/ionib.proptcr  cuias 
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alioqui  iusfuum  cxccjuii  ac  pradij  vrbani  olUum  prarcludi ,  fignariquc  vt  m- 
berctur  imp^trarc  potuiflci  ?  Cur  ergo  patcrctut  Praftof  mqwctari  cuin  per 
ScruianamPDeSaJuiano  cnim  non  eltquod  quicqnarfi  addainus>cil|mnum- 
qmfii^ietilwlJudcontraexcraneum  poireifoicm  vt  fuperiorcDccadcoften- 
tiimus  tichuCde ^ecar.i^sr  SAuian.tnierd.   Ec  ver6  conflai  bonorum  mobi-  . 
lium  illam  «fTc  condicioncm,vt  corum  poflcflio  faciIuU  amittatur,qu^m  jm- 
niobilium,adcc>qnc  ob  ncgledam  folunmiodo  ipforuiri  cuftodiamf/./.j. 
'N.erudfilius  l.^erene  ^/^.inpitncip.c^  infinl.firem  tmbiltm  ^JJXdeMC^utr.pofj.^Et 
confequenter  eademque  facilitate  iuspignoris  qund Jn jJ^URi  poireiliune 
ipfafueric  acquifitum  >  vtqucmadmodumpignusproprilhoii&ftniiicQius 
polIcflTio  tranfic  ad  crcditorcm d.Ufirem 9.  f.prointe  Utan O'  f^ftis  $5.  f.i/BJit " 
figfi9r,dS{,  Ita  ^  pignus  cffe  dcnnac  nonquidsfn  ilatmi  atqueaiiirina  po(1'c(lio 
cityfed  ftatim  atque  ncgleda  fuiteiusretcnttotqnoniam  pcrindc  nuda  credi- 
toris  voluntateltberacur  pignus  ,  aVque  folapolljdentis  voluntatepofleflio 
amittitur/.^.  f.\,<sr  l»f(q'<^f  .^ff.D.ffmhvhod.fi^v.vd  hyfoth.jchut.l.Jiquis  Vi  17. 
'  f.differentiaD.tle  Mquir  .^ojf.y  t\^c  &  ifrs  illud  profcfium  v«dctur,  quod  Gal- 
iicanis  moribus  inJudlum  gallico  iaftatur  prouerbio /*/f/rWM»'eff/fa/«/i/e 
fuyteen  hypotheque ,  Mobilium  in  cxtraneum  tran(Ilt4iruin  nullam  c(lc  pcrfe« 
cutioncm  per  hypothccarici»  «  quamuisiushocGaIticanum&  conlueru- 
'dinariom  iWisfcripti  ratione  abhorrcat  /.1.  D^  dedifir^fter.  ificreditor  28. 
*D.defi^norAt.M^*\\>\  tamen  obfcrua  vcrba  iliafi  </fft//<7rabundare.Rcdc  Ve- 
ro  per  hypothcatrum  quia  pcr  dirciftam  dominij  vindjcationem  capcrfcqui 
cominus  nonprohibcmr,  crianifi  a  icrtio  ponideanrur,nimirnm  quoniam 
dominij amiflio  longc  d; Acilior  eft,  quani aut pignoiis  auc  poflcflionis  <rf./. 
digertntid.  - 


ER  R  O  R    T  E  R  TI  V  S. 

*■ 

De  interdiclo  vtili      mi^ando  qttod  dant  intfr^retts  eti.tm  colone, 

/C  c  omnia  eb  fpc(5lant  vt  intcll;g.imus  aftioncm  nullam 
J  coflipcicre  ,  ncquc  dan  dcbuilfe  locatori  vrbani  prardij  in 
>^  rcs  ab  inquilino  lllatas  ,  quia  iiccc  verum  fit  quod  fupri 
;j  diximus  rcs  iftas  illatas  eo  jgnoranre  ,  iir  ipfius  tamen  po- 
r*'  icdatc  cft  vc  incipiat  cas  pollidcrc  ciim  volec  ,  prohibcn-' 
do  lcilicct  ,  ne  quid  cx  ijs  condu(^>or  abducat  &  auftcracquoufquc  pcn- 
fio  plcnc  foliita  ht  aut  cius  nomincaliter fatjsfadlum  ,  qiiod  vtiqucfacere 
fuo  iure  potcft,  atquc  ita  condadtoris  fui  pofleirionem  inrcrucrtcrc,  cumquc 
ob  caufiii)  fujtneccirarium  mquilino  auxiliuiv.  edidi  pt.Ttorjj  ex  qua  paite' 
propontuuA  fuit  imcrdirflumdc  migrando,quoprartor  vctat  viin  ficn  ii  qi  i-  . 
lino  quominus  liccat  ci  abduccre  rcsill.itas  m  pracJium  vrbanum  fi  modo''^' 
folucntpenfionem  locatori  aut  aliiereo  nomjncfati5fctcrit///c7./  i.D.demt-  . 

.</7.Ncc  quod  cdidi  vcrba  eum  nominatim  cafum  dcmonftrcnr,quo  dc  pi- 
gnorc  cxprcnTim  conucnerit  faccre  potcft  ,  vt  vidcri  dcbcat  ccffareinterdi- 
Auminillatisrcbustacit^  duntaxat  obligatis.  Curenim  mdfor  fit  condi- 
cio  locaroris  qui  non  cauic fibi  nominatim  de  pignore,quam  cius  qni  cipref- 
fim  Muic?  Ncque  vcro  fuit ncccffc id  cxprinii  vcrbis  cdiai  quod  non  pro  lo^ 
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catorc  vt in  Saluiano  intcrtlKfto.fed  contia  locatorem  pro  incjuilino  propo- 
ncbatur.  Non  cnim  puiauit  prjctor  fuccurrcnclum  locatori  qui  ip!e  nbi  faris 
confulcrcper  rctcniionrm  poirctaducrfusnicjuilinumjfcJ  potiusinquilino 
aducifuslocatorcm  ,  fi  foric  js  iurcilio  rctcmionisciiam  poftfolutam  pcn- 
fioncm  abuti  vcliet  ,  ad  comniinifiicndam  vim&  iniuriiminfcrcndam  in- 
cjuilino.    Sicut  c  contravjo  non  puiauit  fuccurrcndum  colono  pcr  intcrdi- 
dum  illud  De tni^rjndo  dJ.i.^.i.  quamuis  fubucnerit  locatori  aducrfus colo- 
num  Saluianum.Qaod  iplum  camen  magis  mirari  quis  non  imnicrito  poflit: 
\    .      nam  ci\m  Pra:tor  cum  cafum  dcmonlhaucr:tquo  nominaiim  conuciiiircc 
de  pignore  ,  ncc  quifquani  dubitctquin  ciiam  iUata  in  pra:di«miufticum 
pcrindc  obligari  poflint  cxprcfla  conuentionc  ,  atquc  illaquar  inucliuntur 
jn  przdium  vrbanum  ,  cur  non  aeqac  tu.t  ncccfljrium  intcrdidum  colono, 
atqueinquilino?  vt  nimirum  prohibcatur  dominusfundi  vim  ci  taccrcquo- 
niinus  rcs  fuas  iliataspolHt  abducere  &  auflerre  foluta  demum  ni crcedc.  Scd 
rcfpondcndum  eft  ,  ideo  non  fuilTe  nf  ccirarium  intcrdidumcolono  ,  quia 
:  .       non  potcrat  prohibcri  nc  rcs  iliatas  auftcrrer,  nifi  propoiita  priuscontra  euvn 
Seruiana  adtionc ,  vel  impetrato  Saluiano,cilm  non  qucmadinodum  in  pra:- 
dijs  vrbanis.ita  in  rufticis  vnquam  pcrmiflum  fueritlocatoriobftrucreo- 
ftium  &:  prxcluderc ac  obHgnarc  pratdium  ad  intcrucrtcndam  coloni  poflTcf- 
fioncm:  noc  ipfum  vcro  illam  ob  caufam,  quod  ita  fici  i  non  potcrar,  quin  a- 
gricultura  impcdirctur.cai  fanc  incommodo  prouidcndum&  occurrcndum 
fuicpotiiUquam  pcrmittcndum,  vt  prorroic  auihorc,  vcl  iurc  pcrmittcntc  id 
ficri  vidcrctur.  Ht  ob  cam  quoquc  rationem  fucrunt  ncccflarijcontra  colo- 
num  auxilia  &  Scruianx  a,flionjs^(S<:  Saluiani  interdicli,qua:  cojura  inquilinu 
.  propterillam  quam  habcbat  docniiiuspr^cludcndi  vrbaniprjdijpotellatem, 

,  /  .  ncquc  nccciriria,nequc  commoda&  vtiliacflcpotuerunt.  Etcontra  igitur 
/  fuit  p.iri  rationc  ncceifarium  inquilino  interdidtum  Dc  m igrando,t]uod  non 

fuit  necclfarium  colono,ncc  tamcn  poflunt  fibi  tcmpcrare  jntcrpretcs,qui  ra- 
tjoncs  iflas  aut  inquircrc  volucrunt ,  aut  inucnirc  non  potuerunt ,  quin  dcnt 
ctiam  colono  vtilc  intcidi<5lum  Dcmigrando,  llcut&conirainquilinum  »- 
*  *  tilcSaluianum,quafiin  vtraquccdjdipartccadcmcoloni  raiio  fitj&inqui- 

lini:quod  fi  ita  efl*et,quxro  cur  Prxtor  iif  proponendo  intcrdi^lo  Dc  niigran- 
do  inquilini  duntaxat  mcminiflct?Rurfum  cur  dc  colono  tantiim  ,  dcquc  rc- 
bus  coloni  propofuiflct  Setuianam,&  intcrdiduni  Saliiianum?Qncmadmo- 
diiim  igitur  quodVJpianus  fcribic  iff  f/./.i.^.i.r/r;/j/cr4W.Inicrdi{ftum  illutf  co- 
'  lono  non  compctcic,  ita  omnino  accipicndum  eft  vt  «ullomodocompetar, 
id  cft,ncqae  dircdtum,  ncquc  vcde ,  nc  alioqui  nullius  cftcdus  fu caVlpiani 
fcntcntiacum  inter  dirciflum  &  vtiicintcrdidum  effrdu  ipfonihil  interfit. 
»  vt  ncquc  intcr  dircftam  &  vtilcm  actioncm  /.4t7«  ^j.§Jcnego^.gijl.ln  quod 

icriptum  cft  in  §.itcm  Seruian.i  lnfi.de .tciton,  cr     $.initrdMutn  qkiqiie  Infiit,  de 
inttrd.Sctmmiin  propofitam  effc  de  rcbus  coloni  qux  pro  mcrccdibus  fun- 
jjj^  vinculo  pignoris  tcncntur,&  Salaianum  interdichim  dari  fimilitcr  dc  rc^ 
Dus  coloni  quas  ispro  mcrccdibus  fundi  futuraspignori  pepigiflcc ,  nona-^ 
lium  fcnf  iin  habctepoteft,  quam  huncquem  nos  volumus,vc  in  illis  rcmc'^ 
dijs  proponendis  de  folo  rolono  prxcor  fcnfcrit,  &  Je  coloni  rcbus  tantiim, 
^  non  ctiam  dc  inquilino  aut  de  rebus  inquilini.ac  promdc  vt  ncquc  contra  in- 
quilinum,ncqueaducrfusrcs  inquiliniautadbio  Scruiana  aut  Saluianuni  in- 
terdi^umcxcrceripollicnec  roagisvtilisSeruiaiiaquilui  direda,  vcl  vtile 
^ » w-  *■  Saluivi* 


Godgle 


Saluianum  quim  dired^am.  AUo'4*t ,  ciirtrncg4rliM|«|l|^  aliquaffc 
iSB^iftfdlitaqoc  quafi  Seruiana  v  vel  vtiHt  appellatarij^^^JurnoiiMverjm 

qua/iSeruianaeapri»iumdjci&perantonoma(iam,qL'.Tmaiorem  cumScr- 
niana  nmilititdinem  habcrct?An  non  rero  illa  cllcr,  quxdcrcbus  inquilinf, 
(iueadocrfus  inc]uilinuni  jpfum  ,  fiueaduerfus  pallcllorem  extfaneum  acc6- 
modarctur  ?  Quis  cnim  colono  fiin:lior,  qiiutn  ]nf]uilinuj?  Sempcr  cjuippe 
paflu  pan  ajnbubnt,  nili  ciun  lcx  eorum  iura  cljlcric  lcparai  (Sc  dilcermt.  Ac- 

Suinihiltalevlpiam  traditum  fcgeiias.  Quafi  Seruianflm  cnimdcfinitlu- 
iiujtt(i.$,i1ini^S^f9SMi4y  c^ua^mMA^es  pignora  hypollfllffclKvepeTicqimi». 
«&1debhypothectriaappclhlfuf.   :  - *      .  -  ^-s- 
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ytili  SeruUh.i  anrrd  viqntlintiWiitut  lontrjt  extrAncum  de  rehtts  inqttilini. 

I  c  E  SjQuidnicrgo  ctiam  locatori  prvrdij  vrbani  compctct 
quafi  Serujana>vt  rcs  in  prardiuni  lu uin  illaiasabinquilino,  & 
propcntionibusfaltemtacitdobligatas  ac  multo  niagtsfieir- 
prcfla  paftio  imemcneritycofnmuai  crediioniifi»  omoinm  in- 
re^reccht^qpecofflmani  nonSerMianar»niIrcm  quafiServis-r 
tiz  a(5tioni5 ,  nominepeneqaatur?  Refpondeo  efleinkoc  detfliriM|iM^k>ca- 
toris  vrbani  prxd< j  condicioncm ,  qu^m  cxterorum  creditorum  pl^iitnah- 
quod  huc  cxprcfliim  fiue  tacituin  habcntium,  quod  ius  fuum  excqui  nec  ali- 
icr  ncc  prms  poteft ,  qu^in  fi  praejium  in  quod  iUatx  funt  rcs  inquilini  prx- 
cludi&fignarjcuraucritadcxtorquendam  pcnfionis  folutionem.  Namfi- 
cuti  boc  fado  Hbi  tam  bend  tut6que  confalit  vt  nulli  fobinde  aAione  egere 
pointi  itanonCido  eo>id  efl  fi  paciaturres  tnquilini  aikea  illausin  pr^dium 
abdoci  Inde^  Ac  attferrt  ius  foi  pignoris  remifiife  intelligitur  non  fecasecfi  e» 
tempore  quo  conucnit  cxprefom  de  jpi^ortf»velqiiocesiIIatiB  fin^^B^ . 
niflct nominatim  vt  tamdiu  duntaxat  encnc  pignori ,  quandio  iif|bl«i3io'Vr-  \ 
bano  detinerentur,cum  nullam  hxc  interpretatio  Faciat  inhiriam  locatiJri  m 
cuius  potcftate  eft  faccre^fi  ius  fuum  cxequi  velir,  vt  detineanturperpeti;c)  in 
id  vfquc  tcmpus  quo  fiiplenjllimc  ipfi  fatisfadum.  Quod  quoniam  non  fi- 
militcr  de  locatore  praedij  rufticidici  potcA  >  quis  iam  niiretur  conrulcum  ci  » 
fuiife  f  cr  aftionem  &  per  ihterdi£biro »  cot  non  ^tent  confiiltnm  e(Ie  pcc  , 
Iretentionem?  Autquis pro  locatore  vrbani  pratdfieiigataAionem » vel  in* 
lerdidlum  cum  pollic  ilic  fibi  multo  commodii)s&  eipedicldsperrctentio- 
nem  confulerr?  Ncquc  inalepofntquisadhunccafam  aptat^  quodvulgari 
•  noftrorum  iaiftatur  brocardico,eum  c\v\  in  vno  grauatur,  in  alio  rdcnari  o- 
poncre,&  contra  v/  //./.  cuni  cii-t  50.  D.de  iureiur.  Grauatur  in  hoc  inquilinus 
niaftisQu^m  colonus  vt  pcnfionis  non  folutx  nomine pcrdudi  poffit ,  quo- 
mboS^Rkqoituc^aalus  i»  J,hpen,  D,  in       CMippiru,  yrl  hypoihMtit,  evntr» 
&  M  «AShrft^jjy^ifa^  vbi  de  horreis  &  iniiilis  tantilm  tradat»- 

id  eft  de  pra^liiti^fiW>*  de  qbibuf  etiam  Modeftinus  ie/./MrM  20.  .D» 
Je  ininr,  l^roindc  Blbm  relenari  aiquum  cfl  in  co  vc  poft  abduAaii  U 
'  ablatas  non  rclu(^ante  locatorcrcs  qux  prius  in  vrbanum  prxdium  illatx 
fucr.int,ncque Scruianam  amplius  timendam  habeat,  ncquc Sahiianum , fcd 
fola  perfonali  adjonc  conueniri  poffic ,  nifi  ponas  obiigallc  ipfum  vc  hodic 
'  ficri  adfolct  ^  non  uniuui  ^i^ej^^Miata  9 ied  gcnccaliccc  bona  fua omnjaj  * 
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Qjo  c.ifii  licac  illitio  nihil  prodcll  atl  obligatJoncm  pignoris ,  liue  confli  - 
tLJcnJain,lIuc  perticicn Jam  ,  it.i  ncc  abiUutio  Sc  .ibljtto  iioccrc  potclt  ad  fi-. 
nienJam  ius  pignoris :  ^uod  vt  perpctub  tlurct ,  fuftiLit     iVa  rci  liijs  in  bo- 
nis  inquilini  ccmpocc  conduflionis ,  cum  «on  Kiciincobiigatac  lancjuaiii  il- 
l.itarjfed  tanquani  bona  Jcbitoris  :  quar  ratio  pcrpctuaiii  facit  ol  liv! Jtionem 
rcmcl  bcncconft  cutam.Cai  camcn  confcqucns  cllc  nolumus,vc  res  illatcc  in 
prx  Jium  rulkicum  &  exprcflim  obligacai,  dclinanc  p.giioris  vinculo  tcncri 
lUcim  act]uc  tucrinc  abdudxA  cxporcata:.Etri  cnim  non  tam  conucntio  pi- 
^noiis  qux  prxccllit ,  quani  fecuca  ilbcio  tacic  vc  oppignora'.a:  ccnfcantur, 
d.L^otitr  \i.§.liiolonMj  D.^  ii pjtior.in pigner,hah,  Ccrcum  camcn  cll  mancre  illas 
obligaCJs  cciam  poftqviam  indc  ablata:  funr ,  idc6.]ue  iplarum  nominead- 
ucrfus  excrancos  tjuoque  compecere  Seruianam  /.      i.D  ile  S.  lui.w,mttrd. 
Qjoniam  illacionis  eftcdbum  hoc  cafu  perpecuum  cllc  opor:cc,vel  ob  .d  ma- 
ximequodcuminpoccft.itclocacorisprardijruftici  non  lufuccrejVC  iCJ pcr- 
pccuodurcnt  illatx.jd  eft  quoufqucfoluta  lit  tota  pcniio  ,  circc  alioqui  ia 

f»occftatc  condu(5loris  abduccndo  quandocumquc,&:  auftcrendo  inde  rcs  il- 
atas ,  cfticcre  vt  bcnccomradta  pignoris  obligacio ,  creditorc  inuito  ante 
folutam  pcnfioncm  tinirctur,quod  &  jbfurdum  &  iniquura  circt  /.  deh  hrem 
15.  C.  de  ptrmr,  Ln:c  et  17.  i.  D.  de  Adopt.L  f$  feruHm  5)1.  §,  y>idejim:u  *D.  de 
yerb.  ohliiAt. 


E  R  R  O  R  Q^V  I  N  TV  S. 

DeSaluuno  profr:iciibuf  percepiii  ex  pradio  riifiico.  'Et  Adhffer- 
uus  4i,  f,  loCMo.  D.de  ffo  t.  o*  ad  L  pet/.  D.iit 
qmh,  ciuf.  pi^n, 

E  t^ructibus  a  con  Ju(ftorc  pcrccptis  cx  funJo  &:  prxdio  ruftico 
dubitant  etiam  interprctcsan  compctJtSaluianum.Ecquam- 
juis  nullo  iurisloco  fcriptum  lit  compctcrc,  magis  tamen  cftc 
iputant  vt  compctat,Vnica  illa  &:  perpctua  rationc,qua  &  mo- 

 ucntur  pcrpctuo,  &  dccipiuntur.  Quod  trudcus  illi  etiam  citra 

exprcflTam  conucntloncm  tacitc  lint  obljg.iti  p ro  mcrcedibusfundi/.  inpr^ 
diU  7.  D.  inquib.  CJMf.  pi^n.  vei  hypoih.  t4ut,  contr.  Supponunc  cpim  pro  vcro  Sc 
conftanti,aliud  nihil  rcquiri  ad  induccndum  Saluianum ,  quJkm  vica  rcs  cu- 
ius  nomine  intcrdivftum  proponitur  fii pignori  obligJta.  Atquc  iti  &  argu- 
iTientatur  &:  concludit  lacob.  Mcnochius ,  qui  omnium  diligcntilTmic  vni- 
ucrfum  hunctraclatum  dcSaluiano  intcrdido  profeciitns  cft  1{emfd.^.  adi- 
pifc.pofit-juasl.  16.  »«»1.113.  vbi  addit  pro  fcntentia:  fujcconfirmationc  >  nott 
poircduDitiri  quin  conJuctor  fruclus  iftos  polfcdcrit,  quod  ctiam  putat  illc 
omnimodo  ncccllarium  cffc ,  vt  corum  nomine  liue  conira  ipfum  condo- 
^torem,fiuc  aducrfus  cxtraneum  cxerceri  Sahiianum  poffit:Nos  vcro  docuf-- 
mus  in  prxccdcntibus,ncque  cffc  necelTarium  vt  tkbitor  conucntionis  tcna— 
jKirepoflcdcriteasrcsdcquibusSaluianum  proponitur,cum  fit  hoc  rcmc— 
dium  adipifccndrc  poflcffionis,non  rctinendar  aut  rccupcrandac:  ncquc  fuffi- 
ccrc  vt  rcs  illar  fucrinc  obligatar  pignori »  fi  non  illud  ctiam  concurrac  vt  cx— 
H^reira  coaucmio  prsccclii^nc  dc  iis  obljgandxs:  £x  fMjndiciHm  quo^ke  hft.  </< 
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itfterd.l.i.D.de  migranel.  Itaquc  tametfifruduspcrccpti  cx  pratdio  ruftico  ta- 
citc  obligati  fiQC  etiam  citia  conuencionem  ,  nonelltamcnbonaconfe* 
cucio  fiquisexco  infcratjpolle  igitur  pro  illis  Saiuianum  dari  i  niii  ponascx- 
preiruinpadumdeiisobiigandisinccruenifre.Scd  &:  pacSto  exprello  intcr- 
ucnientcncgo  pofle  Saiui.inum  compeccre  pro  huiufmodi  fru6tibus,qiiippe 
quodconftac  non  dcaliis  rcbuscompetere  quam  dc  rebuscoloni  in  pi^Hium 
rufticumiilatis&  induclis,  inquonumcro  ccrtcnonfunt  frudtus  aculono 
pcrcepti,ncc  fi  in  horrco  reconditi  proponantur :  quia  non  idco  in  horrcuni 
.infcruniur>vcrintpignori  locatorijed  vcallerucnturprimum,  deindcfuo  tc- 
porc  diftrahancurtlucro  &:  commodo  conductorisiCui  ahoquin  n«n  liccrct 
cosfru^lus  indc  aufttrrcac  vcndcrc,  fi  non  locatoris  quoquc  confcnfus  in- 
teruenirccquin  hoc  ipfo  furtum  faccre  diccretur,co  falccm  cafii  quo  cxprcf- 
/um  dc  )is  obljgandis  padtum  pra;ccllilTct,/.y7/fr«M/       .loc^tui  D.Jejt.rf.Dc^ 
indc  ceflat  in  hisFru(ftibusratio.qua:  induxic ,  ncccflltatcm  proponcndi  Sal- 
uiani\ic  rcb.is coloni  .Ilatio  cnim,vc  diximus,  non  aiia  fuic^qu^m  quod  fuc- 
currcndum  viderecuc  locacori  fiue  pei  a<5lioncm  Seruianam  conira  quem- 
cunq;poffeflbremjfiue  pcrmtcrdidum  Saluianum  aducrfus  condndorcm, 
cum  ilJc  libi  ipfi  confulere  pcr  rccentioncn)  non  potTet ,  obTgnando  &  pijc- 
cludcndopraidium  rufticum,quomodo  pofl^ctfaccreloeator  pra:dij  vrbani. 
I.pen.D  in  qmb.CAuf.pi^n.vel  hypoih.tMit.ctnir.  t.um  domtm  56  D.  loi4tJ.fi  tnttin^ 
20.  D.de tn^ur»  Atqui  quod  ad  fruflus  iftos  pcrtinct,arqu^  fibi  per  rctcntionc 
profpicere  locator  poteft,acfi  dc  rtbusin  pi§d)um  vrbanum  illatisagerctur, 
quia  quandiii  non  funt  fcparjti  'b.  foloifunt  fundi,&  ideo  potcft  lotator  fi  vc- 
liciuie  fuo,&  tanqiuin  dominus  prohibcre  ne  condudorqui  iam  in  folufda 
pcnfionc  moram  fccicjcos  percipiac:  Pofleaquim  vcio  fcparati  func  afolo, 
&  \  condu(florc  pcrcepci.licct  ncque  fundi  pai  tcm  coBftituanc,ncquc  ad  Jo- 
catorcm  proindc  dominij  iurc  pcrtineant.le  J  ad  condu<Slore  tanqua  qui  cos 
cx  locatoriseiijfdcmquc  domini  voluniatc  pcrceperit  adhuc  tan  c  durat  ius 
locatons  vt  prohiberc  pofl[ic,nc  priufquam  foluta  pcnfio  fit,cxporccntui:A- 
dco  vc  nccprohibicio  illa  ncceflaria  fii,fed  fufticiat  tlam  cxporcatos  \  con- 
duftorc  fru(5bus  efle,id  cft,nulla  dcnunciationcfa(5la  locatori ,  cui  ea  rcs  dc- 
nunciaiidebucrat(id  cnim  dcmum  cft  chm  ficerc  l.^.$.pcri.&  v/t.  D  ^tudvi 
autiUm.)\i  hoc  ipfo  condu(5tor  furtum  fccifl^c  vidcatur  a.^.  Lcaui.    Ex  quo 
loco  app3retplusiurishac  partehabcrelocatorcm  in  fruft  busprxdjjiipfti- 
ci  iam  pctccptisacondu<5tore,  quam  habcat  locator  prardij  vrbani  inrcbus 
quas  inquilinus  in  prxdium  vrbanum  inucxcrir.    Ncc  enim  vllo  iuris  loco 
proditum  cft  inquiJinum  furti  a<5iione  tencri,fi  rcs  in  prari'iiiiTi  vrbanu»i  il- 
latasabftulcrit  vcl  abduxeiitantefolutampcnfioncm  ,  &  cirra  dcnunciatio- 
nem,tamctfi  cxprefla  conuentio  pignons  prtccflcrit,  fcd  hxcfolaintertaci-. 
tLim Scfpecialitcr exprcirum pignus  diftercntia hac parte conftituitur , tn d. l, 
pcnult.D.in  qmLcAu(.piin.ydi ypoih.iaat.(9»tr.c]K\od  feruun)  indu(Sbum  in  pra:- 
dium  vrbanum,HcctomnimodofaItcmqjtacircobIigatus  fit,n(m  tantun)  a- 
licnarc  inquiIinu»potcft,fed  ctiam  tnanuniittcrcquem  tamcn  fi  fprcialitcr 
obligatu^  eirec  manumictere  nullomo^lo  poflfcttno  dico /ie.\prffi.> ,  vt  qutd* 
intcrprcrantur,fedy?/^fcw/i/fr,atqae  ita  intelligo  quod  in  dtli.l.pentil  Jcxipiu 
cft  m.tn'f.sl4ri4pioimu nnntne  tenentur.9t\\.\c  enim  cun.  Haloandro  Icgas n  ani- 
fejlaridyw.  refcras  ad  di(Slioncm  illam  prjcccdcntcm  txcenuentioT!r,(\\n:  vt  vul- 
tmANtfeJlanj  ptotmis ,  fcnfus  idcm  «ft  >  &  maniftftaria  conucntio  pignoris 
V  F£ 
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autconuen  bpigooris  mamfcftarijilUdciiiucftquacndtantiim  exprcflini 
Tei  ctiatn  rpeciaUter  rem  afHcit»  cum  tn  gencrali  conucntione  pi|pons  ple- 
ruiKiueobrcuriali^idinfit  >  proptcrc^uoJ  fiabitariprobabOiuspoificaii^ 
hoc  aut  iUiui  comineattir»  £c cjuAmuts ^eotniliscoBvaKio  pignaris poffir 
€nein4atfe(U»iK>aiaiiicaz()uemaaifeftaiiiedc  Poccft. 
V<g6  cSJcndo  plgporii  cgprcl&  cfcmcc  ttinctt  %tciaU»pim  fi  iit  eAti»liab> 


|)r>fti»fiMwlfnk£)Mfiii^^ 

^  R  K  *  K  X  iu(}uc  inhoc  noftrr  ¥01  g6  incerprcccc  qoi^rad^ 
fcr  iptiittclkM  ^^J.  Mwrir.fic  iiRclligunc « quaii 
neac  Baagnan^  dlc  daSamwm  imn  catqMttacw^tfeca  ^iur 
exprefsd  ubligata itim pro  paodii.vrbani  pcnfioiltfCdai^cfiM' 
trario  tio  «Jtllinguat  Paulusan  quz  obligau  funtpropter  peii* 
/lonem.obligata  Cuu  cxprefse  an  tacitdyfed  an  quid  obligatu  Gx  propter  pen- 
ifluiiein  quo(|aomodu}&  iiidiftinfteyid  eft^rme  cxpceGc}  £uecacitc » aii  vero 
cxconucCiOne  maniieftaria&  (pecialicx  aliarcilicetquampenrioniscauiV 
vtpriore  cafu  non  probibcaciic  iiiaouiiMfllaoicriii>  niMiaocijxaiianiiffiif 
£c  y  qaksa  doiDiiHia.idiaioiifr  «ondodoa  DCilaooia  nomiot  pctclodcrcctBi^ 
poftcsiort  VCC&  cafu  pr  ohioeacai»qiio<i  &Mardantta4cnpiitnon  iifidc  vec-: 
mCed  eodem  penc  fciikMii^  fMf  Mo  tUiffiim^,D^Mifiieimmm^mlhbtrtif 
^iMf#ii.Nift  quod  Murcianus  noo  opponiCiquomodo  PauluS}  fcruum  obliga- 
tum  propter  pennoncm  /iueexprcuefiuetacitei  fcruo  rpecjaJiter  obligato 
cxaliacaufa:  fed  feruumno  obligatum      generaliterrcruorpecialitcr  ob- 
iigJto>quaIi  nec  vidcacur  obligacus  quodammodo  feruuS/qui  geoeraljtcr  ti- 
tSm  obugatus  cft  » /i» frMUkm xj,  $,  i.  iuodl.  L^tntnJittr  i^^D.pu^  i  fnA, 
mnmif^ttj^hwcifGL  QAOiam  ioipicaiiUolo  verbonniibiio  intcrit^ 
^iftant:quia  pco  pcnGoiie  vrbani  piadij  podiyit  %ud6illaca  oblijaci  n6  mo- 
tadt&fa^ciiamcgpicflfeat  rpecialiccr  vix  vnqtaoi  fofliim:  Quadoquid6 
folct  conuentio  praeccJcre  illationc ,  fierique  eo  tempore  quo  cdtrahicor  lo- 
caciovtc  proiiule  antcquam  inquilinus  rcs  fuas  inferat,habcitve  ius  inferen- 
JiL  Necuma&ittntusresillatz  (5cinue«ftz  per  conueniionis  poteftatcmy 
quam  pecillacionemcilm  aeq>  adu  Ht  vt  aliter  obligarcntur ,  quam  iiii>  ea 
\clutlcoQdiciooc£iafcxrcQCar/^«oV  ii.|»/cWiM«tf  jD.^yoria^ 
Hfifoocra  inar  locaiortin$fc  condodomntxprcifiai  conncoiflie  non  ifit 
vc  quandocanqpe  iUau  &  indufta  obIigactQtar»icd  ctiaai  vt  boc  9i  Bm 
hd ioicpFCOii<hi<; vcl iUciigrous induccrccur«|Ood  tamenvixcft  vt  vnquanir 
cucniat^nec  nid  valde  iniqua  poffet  videri  conuemio  eiurmodi,&  c6duAoift 
onero(a.£xempIum  fane  ulis  coucmionisBuIIum,  quod  fciamjin  libris  no- 
ibis  extat.  Itaque  bene  Paulus  in  ^/./.^fivvpoftquam  oppofuit  ca  quae  propter 
l^niioacm  oblig^funC}  iis  ouz  pcr  conucntioncm  manifeftariam  &  Ipc-r: 
Cialcm  iSncoblie^cxalia  cauuaMmoattfubinde  mancipia  obligatapigno^ 
rtltoccft  ipcgia&troppigniji  iii|lMi«ii|tihi>iio^ 
,  ^iMfcfhabicatianiT tmnimfrrul  non  niucacit^  nhfiftwii  fiiH  Iiiiihtlfi|iiii1 
vecat  c(Ic  obligatos  et|^g|rtfi^^Sc4^nm  /lue  exprers^  illi  obli^ 


Digilized  by  Gouglc 


D  £  C  A  D.  L  X I.  E  R  R  O  R  V 1 1.  li^ 

th  no  ciretqualfiopcrtcra  ciXc  ad  reruum  obligatu  adeo  afficiendu  vt  nunu- 
nii(Tia  impedjrctur.  Proindc  mccr  tacic4  expreffam  pignoris  obligatione 
quamu  ad  ca  quar  in  prxdiu  vrbanu  inferuncur>  aut  inducuncur^nihil  pcnitus 
intcrcflifcd  intcr gcncralc  8>c  fpecialc  pignoris  conuent:onc  multu  dmaCidi'- 
xiiquantu  ad  ca  qua; in  prardiu  vrbanu  iutcruttir,&  inducucuri  quonia  in  iii 
qujc  ^  colono  in  pracdiu  ruAicu  inuchuntufjvalde  rcfcrc  an  exprcfraian  cacica 
pra*cc/?eric  couencio  pignoris  de  illaris  obiigandistnon  folum  H  de  Scruiana 
cra<5temus,rcd  etia  (i  deSaluiano  interdi(fto,quia  ncucrii  rcmcdiu  copetic lo- 
cacori  Ci  no  expreilim  coucncrit  de  pignore ,  vtriiqi  vcih  cdpeut  fi  coucneric 
expreflIm>quadoqujdcncc  pignusvllu  hoccafu  racitc  c6trahi.ur>vcprobaui 
nius  in fupcriorib.Sed  &  in  co  rursu aiia  ratio  eft  inquiliniialia coloniyquod 
macipioru  qua:  inquitinusin  prxdium  vrbanii induxiti  manumifTio^aliquo 
cadi  ^hibita  e(l » nimiru  fi  manumittaturab  eo  qui  ia  cum  pelionisnomine 
fit  pcrcIufustVt  rcriptu  c[i  in  J.l.pennliMn  additur^rcccta  pigiiorisiuicn  aci- 
pia  no  poHe  Iibcrari>dcrisumq;  id  el^  rcprchefum  fuiiTc  Nerua  luriicofuiiu, 
qui  putabat)per  fcucQra  niodratos  feruos  quos  locator  ob  pclione  detinercc 
liberarijpoirctquafi  no  fufHcerecpr2cludi&  obfignariofiiii  prxdjj  vibaDi;(i 
no  jpfc  quoqiFcncfTr^  obitrucrentur.vcbcnc  cxplicat  vir  dodnfsimus  lacob» 
Cmacius  Itb.ij.Obfer^ap^i^.lmo  vcro  pracclufio  ina,&  obflrudio  xdiu  &  o~ 
flij  ctiipacentib.fencilris  ad  retincnda  illata  &  indudta  omnia,quoufqipen- 
rionisnomincplenifsim^fatisfadlumntlocatori  przdij  vcbani  >  vim  habcf 
ac  poceftaccm  pignoris  non  canium  exprcfsi  fcd  eciam  fpecialis>ncc  pcr  fpe- 
cialem  canium  conuentioncni>rcd  eciamtquar  propria  pignorisnacura  efl,per 
traditioncm  confticucj ,  vcexindclocacorliac  [  olltifor  rcrum  omniumiila- 
tarum  &:propenfioneobligatarum,nonminusquam  iiin  eam  noiiiinaciiQ 
caufamtradjtar  probarcntur.  Qu^  rcs  facic  vc  dcbicoris  diufdemque  condu- 
doris  poircfsionem  locacor  incerucrtat  fcd  fuo  iurcnec  illicjtc « quia  iam  ex 
die  illationis  habui^xes  illas  pignoris  taciti  iurc  obiigatas ,  tucn  quoque  cilm 
pa^ionulladc  pignore  intcruenerat.  Quod  (\  expreda  pignoris  coouen- 
cio  fuit,hoc  tamenadditpraccIufi09&:obiignatioacdiun^«  vt  exindc  non  roo* 
d6  cxpreCsum  fed  etiam  (peciale  pignus  conftitutum  tradicumquc  videacwr. 
Inde  verbfit  vt  non  ftmilicer  polsic  jnquilinus  ex  eotcn>pore  inierucrterc 
po(fefsionemlocacoris,&resin  prfdiu  vrbanum  illacasauft'trrc.&  ab^iuccrc^ 
quin  hoc  ipfo  fuctu  faciadctii  rci  Tux  t  cum  furtu  no  domii.ij  intcrucrfio  llCf 
fcd  polfcfsionis;ade6  vt  ncqifcixu  vllu«x  mhabitantib.pofsit  nianumittere» 
</./.^fW/.quauis  caufa  manumirsionisocnniufauorabiliisima  fu  propccrfa- 
uorc  libertacis.  Hc  hacc  quidem  de  dlatis  in  prxdium  vrban  ii  dixiilc  (u^iac. 


ERROR  SEPTIMVS. 


'  uifMltnotn /ebtutiUtu*- 
N  frudibus  vero  pra:dijruftici>dc  quib.  primum  diccrc^ca:- 
pimu8,dirsimiliaiuntpeneomnia.  N\.mDcque  pofsidontui  ^ 
cOiidu6lore  anteqtam  cos  pcrccpent ,  cum  tauiper  finc  pars 
iundi  qui  lotus  non  mjnus  pollcl$jOi)is,quan«  ocn^iJ» 
adIocacoTC|  ertinet,  niC;;coniag.si»o  ciuitun.  ecuxr  tav.it 
toionu*,cum  eos^crcjpit>^cx  doniini  voltnatt  hotUyCic 
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intclligitur. cum  a  doinino  conduxcrit,ncc  cjuod  cos  cxprcflim  obligaucrit 
pro  penlioiic  uuam  nonduin  foluit,iioccrc  ipfi  dcbetjquandoquidem  prius 
eft  vt  colono  fuerint  acquiiiii,  quam  ^t  m  iis  lus  vllum  pignoris  contraiflum 
vidcri  poflltjcolono  autem  accjuin  priiis  non  poflunt  quam  cos  perccpcrit, 
ncquc  rurfum  ab  co  pcrcepti  dici,antequim  fucrint  a  folo  fcparati  L/i  fiitclgt^ 
anus  mcfi:fi»  ij.  D.  qmb.  m9d.y[u,  f\dmitt.  Scd  vbi  cos  pcrccpit,ficuti  cx  eo  dic 
incipiunt  &  ad  colonum  pcrtincre,&  confcquenter  obligati  cflc  pignori  jp 
mcrccdibus fundi.ita  &:  incipit  colontis pollc furtuin  corum  Faccrc ,  &  fac Jt, 
ricosclam  deportet,nuIldqucfadalocatoridcnunciaiionc  ,  nonquaficos 
pcrcipiendo  polIcfsi«nem  ipforum  fimul  cum  dominionon  acqui/iuerit> 
quandoquidcm  fuo,&  nomine  &  iure illos p»crcepit.  Scd  quia  cx  inflanti pi- 
t;noris contracti,id  cft ,  cx  quo  coepcrunt  illi  ad  colonum  & dominij  & po/1 
felsionisiurcpcrtincre,  cocpcrunt  etiam  fic  efle  affcdi  vt  cxportari  neque 
potucrint,ncqucdcbucrinT,nifi  vcl  fcientedomino  6v:  confentientc,  fl  fo/uta 
pcnfio  non  c(fet,vel  foluta  dcmiim  penfionc  ,  fi  domjni  voluntatcm  &con- 
lenfum  exquircrc  colonus  nollet ,  quafi  non  tam  amifl"a  in  totumpoflefsio- 
re,DcrIocatorcm,qiJ^mmutata  poflefsionis  caufa  ,  vtqui  antei  fimplicitcr 
&abfoIutcpofsidcb3tfrucT:uscohxrcntcs  folotanquam  dominus  &  fundi 
&  frnduum,cx  tunc  incipiai  cos  pofsidcrc  tanquani  creditorid  cft,  non  qui- 
dcm  abfoIutc,fcd  tamcn  quod  ad  omncs  caufas  pra-tcrquim  quod  ad  vfuca- 
pionem  i.fn  uniomir.e  \6.D.dc  vfmap.Hoc  vcro  fuflicit  vt  furtum  ci  tx)fsit  fic-  ' 
n  etiam  i  dcbitorc.Nam  &  furtum  flt  cum  debitor  pignus  fubtrahit  crcdi- 
tori  non  folum  fi  traditio  prsccftcrit ,  fcd  etfi  fpecialjs^^obligatio  citra  tradi- 
^^oncmJ.(iuiftnC6.DJef.rt.$.,d,quandoJnftJeobUi,qu^exdelici.naf^^^^^ 
quc  mmirum  eft  quod  falua  ctiam  condudionc  po^teft  locator prohibcrc  no 
re  iradus  i  folo  fep3rcnrur,fed  ne  a  prscdio  diftrahantur,&:  dcportentur ,  no 
vtcontcndatfuoscflcfcd  vtdicatflbi  oblieatos  :  QuidMn  nonctiam  iila, 
<]ux  m  pr^dium  vrbaiiu  inucfta  &  induda  fimt,vcre  funt  obligata  locatori 
ex  dicillationis,  tum  quoquc cum  dc iis obligandis  nulio  modo conucnit^ 
Curnon  crgo  perindc  furtum  facit  inquilinus  fiquidcx  illatis  auffcrat  & 
cxpoitctnon  folutapcnfionepriasctiamquampenfionis  nominc  pr«c/u- 
daturPKatiodjflcrcmiaf  exco  pctcndacft,quod  fru(5lus  percipicndi  exfuii- 
do  rultico  non  poflijnt  exprefsim  obligari  quin  hoc  jpfo  fpecialitcr  oblicc^ 
tunquia  nec de  aliis fruaibus  obligadis  in  gcncrc adum  vidcri  potcfl,quini  , 
de  iij  ipjis qui  in  fpecie  nafccntur «x  tundo.At  conuctio  dc  obligationcinrc^ 
rcndoru  in  prardiu  vrbanu  tamctfi  maximc  /it  exprcflijnuqua  tamc  ficexpti-  ' 
mi  potcft.vt  fit  fpecialis,  qnia  ncc  fciri  potcft  quid  inquilinus  in  prxdiu  vr- 
banum  inucdburus  fit,aui  no  inucfturus:quonia  fcilicet  cxtrinfecus  inuchun-. 
tur,difsimil.ter  a  fru«aib.qui  cx  fundo  codudlo  nafcctur ,  quos  certum  cft  cx 
alio fundo nafci no pofle.Porro  fola  fpccialis  oblig.nio^no^tia  ^encralis po. 
teftvicctraditjoniscflcadhoc  vt  dcbitor  c6trcd5do  re  pignori  data  fi  in- 

iiito,ideft.ignoratecrcditorcidfaciat,f-  r  .  ^  »  n.  .  . 

w//».Adc6  vcru  eft,  quod  vi 
i  generale.Quaqua  fi  qua  gc 

rc  locatorf  in  frudib.qui  aliquido  ipfiusfucrutA'  quos  no  afitcr  pafllis  fuif- 
let  pcipi  a  colono,  ^  fi  fperaflei  futuru  vt  in  fo/ucnda  mcrccde  fide-codudor 
pncriarct.No^mm  llniiJitcfpofsis  diccrcijjata  nbinquilino  foi/fc  wiquain 
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locatoris.I-c  idc6 incipic  illatorum  pknusadie iUationis dJ.ponor ctlpnus 
ff,qM  ^oticrJn  mH9rJfM,Vi^n\is  scsb  mi&aiimadicfeparationis,&  eo  ipfo» 
vt  ducloioi  inftaott  atto  eorutn  «kuiiinium  inciph  a«  coloBunipcitihcfr.' 
Cdai  erto  oon  minuspoffitlocatorprxdiiruAiciconrolerefibipecrcteii. 
tionem  Fruduom  «qujirolocatorptaNlijvrbaniperretentioncminatorum» 
im^  long^  commooiut  quia  pro  illatis  rctincndis  neccire  cft  pcniionis  no- 
minc  inquilinum  percljJi,  quod  ad  frudus  rctincndos,corumque  deporia- 
tioncm  impcdiciulam  non  aeque  iieceflarium  cft,  confcqucnsomnino  fit,  vc 
non  magis  Saluianum  podit  accommodarilocatori  pia\i,j  ruftici  pio  /rudi- 
bus^qu^m  locatoriprxdij  vrbani  pro  illatis^cum&imputari  poflK  domino 
cur  non  faeritdiltgcntior  In  co  vt  (ibi  confulcrctper  retcntionem  antcqa^m 
fro^s  exportarentur ,  &  poft  c:<portationcm  ^upque  poilu  ille  fibi  profpi- 
cere  pcf  a^ionemfurti  >  qaorumneutromdic&pottftdeillatisinpncdium 
-rufttcum  t  pro  quibui  ob  eam  caufam  vt  locatori  prb  mercedibus  cautum  cC- 
fctjnccefTc  fuit  comparari  ^Saluianum  interdi^lum  aducrfus  conduftorem, 
&  Secuianam  ad:ioncm  tam  aduerfus  condud^orcui  ipfum  quimcoutra  cx« 
trancum  qucmiibet  alium  pofleflbrcm.  i   V  - 


ERROR  OCTAVVS. 

Ve  fiuCijbm ^radij  nfiki  tacite  unttim  tbliz^dt/s,  6c  ati ^rt  i^s  ddndumft  SaluiAaMn 

di^SeruiMn^lotdtori, 

ViD  vero  fi  fru(5lus  pr^Jij  ruflici  non  cxpreffcjfcd  tantiim  ta- 
citc  pro  fundi  pcnfionibus  lint  obligati  <  Mjniis  vticjue  iuris 
habebiC  iii  jjs  locatoryhadcnus  nimirum  nc  poflit  viueri  con- 
duAor  fbrtumfecilTe  firuftuum  Ci  eospoll  pcrceptionem  de- 
*  p  ortauerlt  tnfcio  locatore » qnia  non  q|Mmet  p  ignons  obit- 
gatio  £idt  vt  tam  facile  pomt  dibitor  fiirtum  rei  fux  ad|i^> 
terctfed  ea  tantum  quar  vcl  fit  fpecialis  vel  traditionem  innAaro  habezt^tf 
iftjni.  llt  idcircb  tradat  Atricanus/wf^.^./cf4«/,  eam  /pecicm  inquaexpren^ 
conuenerat  vtprofundi  mcrccdibusobligati  cflcncfrucbusqui  cxcofundo 
nafcercntur.Scd  an  idco  Saltiianum  aut  Seruianam  pro  huiu/modi  frucftil-nis 
dabimus  locatori  ?  Minime:  nam  iublaia  caufa  furtiua  quae  fi  pignoris  ob li- 
gacio  rpcciaiisintcrnenifret^per  iblamiruAuum  dcportaijonem  indiicQKcur 
cttra  vilamprohibitioncm  9  &  ob  omiflam  tant^mflnodb  iJenttnciatiilncmi 
Hoctamen  rcmedium  fupcreft  locatori  ad  parandam  fibi  indemnipitem  per 
retentionem)  vtprohibeat  cxpreifim  condudlorinefru^us  illostacite  obli- 
gatos  prius  cxportet,  quam  pcnfionem  foluerit>  aut  alitcr  eo  nomine  fatisfc- 
ccrit.  Quidni  cnimprohibiiio  illa  tantiim  ^rproderit,quantum  prodcfletlo- 
caiori  vrbani  prardjj  fl  pcnflonisuoiijinc  inquilinuspcrcluderctur  ?  Nccuc 
vcroMcnochiushoc  diifitetur  ,  poflc  locatorcm  pridijrufiiciprofuoiurc 
proii2>crc  nefrnCkys  4  colono  cxportentur,fcd  in  co  crrat  cum  cxieris  inrcr- 
pretibus  ouod  obhoc  ipfnm  tant6  faciliiks  accomroodat  locatoi  i  iateilg"!^' 
qood  vel  hac  vnica  ratione  fototumdenegaredcbuerat  9  ncc^Su^ii 
quanti  internt,an  fundi4|yj||di]  ruilici  (tudus  tacit^  (int  obligati  an  exprtCi 
fe.  lllud  fanc  benc  notatlilH»tttcirc an  fru^lusiUi  in  horrcum  prxdijru- 
i^i  iilaciiiAtnecne»  quoniamiiM^ttaltoncnaCcitut  iuspignoris  vt  io  il-' 
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latf  s  in  vcbtnani  pNediain»(c<l  ex  eo  folo  (|uo(l  frndm  funt  mdii  ruftid^iice 

ruperuenientillaiio  auget  ius  pignocls»(eJ  cant^  fiicit  neTyrtnmfimdbium 
admiflunfidicipoffitqui  nou  espottatitieddcontrarioinhorreoprxdiint- 
Aici  reconditi  fiierunt.  IUud quoque  non male  nihil  intereffe  an  illacjoncm 
fciuerit  dominus  t\indi,an  ignorauerii ,  fcd  ineo  pcffimc  quod  viroque  cafli 
dac  Saluianuin  locatori  pro  tVu^libus  ,  quod  nos  nullo  pcnitus  cafu  dandum 
cn'earbicramur.Pianc  quod  dc  fructibusdiximuscercuni  cftad  omnesperti- 
nere »  ncc  nnnus  ad  induftrialis  quam  ad  nMncaXes»  (i  modd  locatori  res  Gl 
cum  oolono  ipfo  non  ann  coloni  nerede»  vt  ben^idem  Menochiuapio  Njj^ 
gtt/antiocontralaibncm  difputatfuuradido  loco.  Necenimlegesdiftif^ 
guunt  an  fru^us  nacuralet  fint  an  induflrialcs       praJifS  7.D.m  qttit.cdMf.pU 
gn.ytl hypoih.tMcit.ccatr.  iunSt.  l.^.Co^eod.  nec  rurfus  dillinguendi  caufa  vlia  c(i 
niCi  inlpcrfona  hercdiscuius  non  alia  bona  poffunc  dici  obligaca  pro  dcbfco 
dcfunfti  j  qu^m  qune  exdcfundi  bonjs  immcdiatcproucncrunt/.  TdM/mti^» 
h  princ»DM  pigrurAn  quo  numero  funt  fruAus  tantum  naturaies  oq^euaoi 
indoftrialcs.Barc.Mi  /.4i^Si&nriMr.9.&  S9ikJbid.qMfi.yCo.^utp»ti9rM  fijLh^ 

ERROR  NONVS. 

De  re  empu  ex  precic  fri^nim  in  prdtUo  ruflicp  perctptorM», 
V  o  D  volunt  interprcccs  »  dari  Salnianum  locatori  pro  fcu«^ibiia 
c^uoque  pcrceptis  in  pracdio  ruflico  fi  condudlor  non  (oluericpcn- 
(lonem,  rcftrineerc  folcnc  ad  cum  cafum  ,  quo  fru<5^us  adhuc  cx- 
tcut.Nam  fi  cdlumpti  (lnt>quamuis  iu  vt  ex  ipforum  alicnatocum 
preicio  rcf  ^iqoa  empu  fit » fiitentor  neqoe  liTpotiMcam,  nequc  bypadiec»- 
riam  vllam  fuperede  nec  infhidos  qoi  amplins  non  eztanCtncc  incem  iUam 
cmpcam  eK6u^bos,  qua;  nunquam,autexprenc,auttacitefttitohligata*.  In 
eiSqac  omnes  confentiunt  ex  iycin  ^uib.cAufptgn.ydJyfmbiMcit^etmr*  vhidi. 
fertehzcdiSercntiatradicurinterfTudusprxdiorum  pignori  datorum  »  & 
prardiaexfruduum  prcciocomparaca,vtfrudhifi  quidem  pignorum  ctri  ida- 
pene  expreirum  non  fic  ipG  quoque  pignori  crcdacur  cacjtapatftionc  incfTe» 
nempe  quia  ricuci  iure  foli  percipiuncuri.f m  fcit  25.  >.u  d«  yfur,  iu  &  lus  foli 
in  cauCi  pignocis  requniiinr«  at  pcxdiatamcn  es  frnAom  WBttk 


^  pignocis  reaunncnrt  at  pcxdiacamcn  es  firudoum  pfcdocompnnni 

non  fimilitcf  incandem  pienociscaoiam  venuncSed  addonc  cicqptMaem^ 
qoam  neque  lmp.AIex.M4!/.f.  nequcaijusyllaiczaiicij|aispnuieacibos  vn« 

qaam  addidic*niU  alia  nuUa  (inc  debjcoris  bona  per  quae  poiutCf|9(idtam  tt' 
iecreditori.£o  nimquccafu  volunt  etiam  in  hypothccaitaprcciiiafucccdc- 
re loco cci,contra  vulgarcm  iurisrcgulam»qua:  habctin  vniucrfahbus  tan- 
ci^m  iudiciis ,  nonrtiam  in  ringularibus  quz  noftri  vulgu  tnaic  particularia 
vocanc  ,  ica  confticutum  e(re,vtprecium  loco  reifuccedac  l.ficy  rem  crpr«^ 
«MMl  XI.  ar fet^q*  D ,  de petit.btred.  /.liM/AMfr  70.  fMnh  cr  ie^tl^/c^.  dc  Ugatju 
^Mdnai  cninu^Dtt  quaftSeniiMi^eJiypochecaxtsc  l^&le  efte  oon  «1 
ajilitefc  nemo  ambigit » necfcnilide  qnin  ius  ita  comparatnm  Cit  vt  quo^ 
ad  illam  af^ionem  pcrtinetnkKifiiim non  (iiccedac  loco  cmex  Lu  vb i  Bart.flC 
alij  D.  dedi^rdci.pigHor.  Vius  putat  lacob.  Menoch.iifrci»ri/.  j.  De.uhpifc. 
pofflf.  ex  S>iluian,tnterdiS}.  «iiwxr.  123.  cir  12$.  Sj  fruitus  cx  ruftico  przdio 
percepti  qui  pro  mercedc  obligati  ,  fiue  exprrdc  ,  (lue  ucicc  f uexaiu  »  ita 
coofumpci  fuic  v;  n^  alia  vila  fupcriinc  coadudurisbonacx^^ubMs^^^ 
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fit  locator  indemnitatem  confequi  >  etiam  rem  qu2e  ex  precio  illo  cinpta  /lc» 
vclut  hy  pothecat  ruppofitamjin  rub/idium  vindicari  polIe>  fed  per  hypotbc- 
cariam  adionenb  iijc]uir,  non  per  Saluianum  intcrdidtum  cum  ^  condudore 
numquam  rcs  illa  tucric  polTcira.  Atquc  in  hanc rcm  adfcrt  authoritatcm  A- 
lcx.Cthf.ioS.nhm.loJib.y  &  Cyni  ati  l.tndter  qitaft.'],  C.  dtret  yindic.  quibus  la- 
mcn  locis  tradlant  illi  non  dc  rc  quar  empta  fit  cx  preciorei  obligatar^fed  dc 
rrecio  ipfo  •  cuius  qu^m  longe  difpar  &  diuer fa  racio  fit t  ncmo  non  vidct* 
Nam  cum  hoc  pcr  fc  iam  fatis  niirum  &  diiticilc  cft,  vt  in  hypothecaria  prc- 
cium  fuccedac  loco  rei  m  fubfidium,  quia  repugnat  iurisrcgulistvt  diximusj 
&oinnes£acentur9magi'fqucnititurxquicatequamiurc  i  Tumveroillud 
mulio  ditHcilius  cft  ne  dicam  abfurdius  ,  vt  res  empta  ex  precio  rei  obligata? 
ccnfeacur  hoc  ipfo  e(Ic  /alccm  in  fubfidium  obligata.Duo  enim  fingularia  in 
cam  rcm  concurrerc  &  circa  idcm  induci  oporterct,  contra  vulgare  noilro> 
rum  brocardicum  ad  L^C^f^e dot.fromiJi.Pximam  illud  cllet  vtprecium  rei  o- 
atz  fucceJeret  m  iocuin  rei,perindcque  obligatum  incelli^crctur  faltcm 
in  rubltdium.Aiterum  vt  r«s  empta  cx  illo  precio  non  niQ  m  lubfidium  obl:« 
gatojipfa  quoque codem iurc ccnrcrctur:Nec  cnim  fieri  poteft  vtres cmpta 
cx  prccio  pignoris  fit  obligatar  quin  precjum  ipfam  prius  fatcndum  fic  obli- 
gatuin  cflc.  Nus  vcro  etfi  brocardicum  iftud  Dodtorum  nunquam  probaui- 
mus,nec  abfurdum  exiftimamus ,  vt  circa  candcm  rcm  candcmque  pcrfon J 
fingul jria mulca concurrant  fi  raiio aliqua  xquicatis ,  &  humanitatis  ita fua- 
deat,in  propofico  tamen  ne  duo  ifta  fingularia  admitti  patiamur,  ex  co  mo-; 
ucmur,qu6dne  quidcm  prioriroiiadmittcndolocum  fieri  dtbcrc  arbitra- 
mur.Sicuc  enim  conftat  intcr omncs  nauliu  diftarc  intcr rem  &  rei  prccium 
L/iMltf  vfuj  42.^.1.  D.  Je  yfufi;  Itafatcndum  eft  multum  refcrrc  an  inter  dcbx- 
torcm,&  crcdjtorcm  conuenerit  de  rc  aliqua  obIiganda,an  dc  ipfius  quoquc 
precjo  in  candcm  pignoris  caufani  dcduccndo ,  Ciimquc  ita  lus  fic ,  vt  nihil 
pcrhypoihccariampciipoflrK  nifi  quod  vclcxprcfsc, veltacitcobligatum 


...  pignorc/.c//f  ;;/?<! 

^.D.tfux  res ^ignorMii.pofi.  An  non  cnim  multe  facilius  cft  vt  pcrfona  fuccc- 
dac  in  locum  p«rfonx  ad  proponcndam  hypothecariam,  quam  vt  res  non  o- 
bligaca  in  locu  rci  obligatf  ad  eande  hypothecarii  excipicdS?  Ncq-,  quod  fo- 
lemus  diccrc,  frud*  qui  rc  fpecialiter  obligata  percepti  funt  hoc  ipfo  taci-- 
le  obligatos  inieiligi  d.l.yC.in  (jnth.cMuf.fign.yelhypoth.tacit.cotr,  faccrc  poicft 
V  A- i:""  dcbeam*,  obJigat  u  cfTc  preciu  quod  cx  rc  obligata  rc- 

daetu  hiit:quia  no  qucadmodu  frua*  rci  cx  ipfa  re  pcrcipiutur,&  quidc  iurc 
loli,  «o  femmis  l.qm  fctt  i0.i.D.de  yfi<r.  Ita  poflit  quis  fimiliter  diccrepreiifi 
pjgnoris  v6diti  ex  pignore  ipfo  percepiu  videri ,  cilm  prcciu  rei  venditar  non 
lam  cx  re  ipfa,  quara  cx  ncgotiationcpercipiatur/.  yemfitor  iuD.de hered.  yel 
aCi.yend^i.Q^hd  fi  tumquoqi  cilm  dc  ffuaibusapimus,diftjngui  cportct,an 
de  naturaJibus  i4tum  Irudibus  traare.uus,  an  vcrS  dc  -nduftriahbus,  quonii 
induftrialcs  cOm  n6  ex  rc  ipfa  obligata  pcrcipiantur  immediatc,  fcd  pcr  mc- 
*Ji4poIlidcntisopcra  &  ddigcniiam.non  vcniuntin  obli^ationcra  caufdm- 
que  taciti pignoris,  y t fupcnore cap.tc diximus ex  Bart.ad  l.^pdui^  num.^.C. 
r^pot»ar,ut  fipur.habexnt.  Iia vtncquidcm  in  fubfidium  poffint  fruaui 
lUi  liidultrialcs  capi  pignori ,  occ  caim  ^uif^uam  talc  quid  vjjquam  dixjt, 
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Qnanto  nimus  feicnJnm  efl  vt  prtciHm  rei  obligarae  dc  quo  duc  cxprefse, 
tacicc  ob!tgJudo,nequc  tliclura  vnequc  a(5lam  quicquam  cft  ,  hoc  tpCo 
ccnfcacur  obligatutii?  Naiii  faictus  ctiam  indultiiales  uonaiio  tamen  quam 
foli  iutepecctpiuncur>idquc  coiumuuchabcaccumnaturalibus  d.Lt^ut jtu 
t.lJj9na/idei  49.  D.  Je  acqiiir,  rer.  Jmin,  &  hociaitem  v«rum  cfUuQdum  cx 
quopercepci  (iintfrttftiis  induflriales  fiiifle  debicoris  tempore  coauentio- 
nts.Pretiuin  autem  rei  numquam  nec  vilomodo  ex  re  ipfa  >  fcd  omnimodo^ 
&  omni  caCaex  negotiatione  percipitur»  <l.Lveiidit8r.  nec  poccft  dici  pceciam 
frudtuumexquorescmptaeiiifui()'econdu.roris  eo  tempore  quo  pignoi» 
fiue  expreflum  1  fiue  tacitum  contraclumfuit,  quodtamcn  ncctire  elFcC  iilo 
eciamcafuquo  dcearc  nominatim  obiiganda  conueniircc/.  fo/^o».  11.  f.fiJe 
fnturare  D.'fiiipotior.inf>ifn.hab.)nn^.i.i.*D.ilept^nor.  Et  vcio  il  res  cx  nummis 
pignoratis  cmpta  non  od  hoc  folilm  pignorata  eft  >  qu6d  pecuma  pigoeraca 
erat vc dt/erci Tcr.bit Vlpisntts m Udemqhe  7. infin,  D.  qm  fmrJmp^gmr^k&a 
nulla  ratio  eft  cur  facilids  ^  contracio  admictamu^ecuniam  esiet  oignera-i 
tcpreciored^flam  ob  hoc  foldmcenTeri  pignoraiam  <)aodrcsiplapigiioi| 
raueraTycilm  non  ijcf4cilitts,vc  precium  luccedac  in  locum  rei»  quam  vt  rct 
in  focum  precij.  Sic cnim  cucnit  vt  nequcrcs  einpta ex  pccunia  mea  fit  mea^ 
l.fi  exe4  pecnvix  6  C.derei  vindic.  nequc  dotalis  qua:  cx  pccunia  dotaii  /.  expe* 
cunu  ii.C.de  lur.dof.niCi  cmpta  fit  vxons  n«ominc,  quomodo  accipicnda  clt/. 
resqiu  <i.\.D.cod,tit.  ncque  communis  quacexpccunia  communii.y^Mw  67^ 
^.i.D.^i-o/a.M.Deniquecdmplaceacceda&iimeKre  furtiut  precium  iutwf 
uum  non  eire/.f «i  V4i  4S.  f,YU*D,de fitrt,  cur  magis  admitcamus  p  gaofaina». 
efTe  precittm«quod  reda^m  cA  ex  rc  pignorata?  Auc  cnrpignns  ilhid  roiifi^ 
diarium  inducamus  fauore  creditoris  cui  potcft  imputari  cur  non  meltus 
bi  prorpexsriclii  ncccm  vcrb  illiuscui  nihilpodls  impin  irc,  fiuedcbitor 
lc  (it,(Iuc  alius quirpiam  tertius.C^amquamli  fubtilius  intucacc  ,  difticihus 
eil  v:  in  pcrroiia  ipdus  dcbitoris  quicflioni  huiclocuscfle  poflit,Cuin  1»  cc-», 
bitorrem  ifepignoiatam  vcndac  infcio  creditore  hoc  ipfo  furtum  ciusfa-». 
ccre  intclligatur ,  non  folilm  C\  rem  tradiderat  %  fed  etiam  fi  fpcciali  conucojk 
tione  tllam  obligauetat  Uflferum  6i4JUcm  Lfiis  qui  66,  in  prtncip,  D»  iefitm 
Si  Vero  eam  vcndat  cx  voluncate  creditoris»hoc  ipto  creditot  los  fui  pigporis 
reinittereinccI!!gjcur/.4^.r./.^C0»/?)7y2r7^.^c/ii8  f  non  iMfeflnrey ^ ||i,>ifsi6» 
morf.^i^K .ve!  hypc.h.fdntt.  Porro  cum  dcbitor  rcm  a  fe  pignoratailiijtt  vcndir» 
vt  vcnJcndo  jfjrcum  cius  faciat,Iicct  fic  quod  ci  poflic  impucari  cutninrciJia 
malcvci  iccur  ,  nulla  tamcnratioeftvceo  magisprccium  leiohl^ata:  dc- 
bcac  viucri  obligacum » Itob  tar.ko  miniis  quanco  ccrcius  cfl:  euin  qui  furciini 
rei  facit  pcr  vcnditionem^nihil  minus  agerc ,  quW  vc  pccunia  quam  redigic. 
ex  venditioneiiiccedac  f  q  locum  rei » admiiTam  enim  concrariam  potids  V(b4 
luncaceui  dectarat«id  rciliccc  eum  agere  vt  quancum  facere  poteft^pignus  in-^ 
terucrcac>vc  in  fpecie  non  diuimili  ratiocinatarVipianusi»/.^tfMir«Nfnf;/eiKr/ 
t\.D.de d€qiur.hered,lcJX<\\iQ  inaudicum  vcquicquam  obligecur,  nue  exprefi»^ 
fiuc  cacitccitravel  contra  voluntatem  domini  ptjetcrquim  ciim  oblfgntio 
exlcge  ncccflariaeft,quo  demumcafu  non  inquiritur  voluntas  debiioris,  vCv 
iti  caiifa  d  )cis  &  tutelx  Lvntc.C.derei  vxo/.-iu/.ltaque  fatcndum  cfl,  quod  ne-**' 
mo  ex  inccrprecibus  obfcruac ,  vcl  huic  quaeilioni  locuin  in  pcrfona  dcbicoJ^ 
rtspttltitm  effc  pofTcveli  quod  eft  verius»  non  alio  caAi  poftewijN  g^i 
nei^idaqtaxatcdMltti^de  quo|pp&r'^-'~' 
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/pecialitcrdati  vcnditio  nec  ignoi  antc»nectamcconrenticntecrcditore,fed 
lcience  iilo  &  cacentc.  Nam  ncquc  gcncralis  conucntio  pignoris  fufficit.ad 
hoCfVC  dcbiior  vcndcn Jo  rcin  obljgatam  quam  non  tradidit  furtum  cius  fa- 
ccrc  videatur>  fcd  fpcciaii  opus  cft  vt  in  d,  p.  Iccam  ,  cr    l.fi  u qui ,  nequc  fb- 
la  fcicntiacrcditor.s  ciim  pigtus  ^  dcbjtorc  venditui-,fufticjt  ad  induccndam 
tacitam  rcmitlioncm  pignoris  C\  non  cxprcllbs  confenfus  intercedat,  J.p.non 
i?iV^r«>«.Atqui  cum  generalis  tantilm  conucntio  pjgnoris  prxccdlt .  non  eft 
exilHraandumfrudkus  etiam  naturaJcs  qui  cxbonis  generaliter  obligatis 
percepcifunt  ,  tacitc  obligatosene,ncqucadhunc  vtputocafum  pcrtinec 
qaod  fcriptum  cft  inr/./.j.C.iw  ^/./^.crfwC/J/^w.quia  quotics  aliqujd  pignori  da- 
tum  lcg:mus.itaincclligercdebemus  vt  idipfum  vei  tradituni  fit  velfpecia- 
litcr  obligatura  l.f  qtns  nm  ohligJium  6.  *Z>.  qutfme  mAnum.ad Itbet  t.  peruen.Lm 
frAudem     .§  ,\.\\.m6c..  l.oener^iter  29.W  frmctp.D.qui     a  qtttb.mMnum.A6ch  vt 
necfola  gencralis  obligatio  fuiHciat  ad  daudum  crcditori  iusrctencionis 
prxtestu  dcbiti  non  (oIuti,rcd/pecialis  conuencio  pignoris  in  eam  rem  re- 
quiratur,quodomnium  apetcimmc  ac  ciegantilTiincprobat  rercriptum  Im- 
peracorum  tn  l.ft  lon  mducid  5.  ,1»  ill.s  vcrbism  W  (^ecultttr  oSh^atd  nionflre- 
turJfContrar.fenf.Cin  qu;b.CMi^,pigri,  \\x\\^.Ll.tn prtnap.D.de  pignor.  Sicque  in- 
tclligcnduai  iilud  quoquceft  quod  dici  folcr,etiara  obchirographariam  pe« 
cunjampignusretincri  poirc,/.v»/f.(.i7/.  lit,  eiiam  <^  chiro£^r . pecuh .SdUcQt  dc 
pignorcq<Jod  vcl  cradiiij,lic,vcl  fpcciaiiCer  obligatum  ,  non  de  illo  quodia- 
til.n  gcneralit^r.  Sola  enim  fpcciaHs  conuencio  vim  illam  habcrc  poccft  vt 
;t*quipollcacrraditioni,qua;aIioqui  ncccilaria  vidcreturad  induccndum  ius 
rctciicionis.Quomodo  eJiim  ficr<  poteft  vt  iurc  quis  rccincac  cam  rcm  cuius 
poiretTio  numquim  fueric ci  cradit a  ncc  vcrc,nec per  q|qu .poHcns  ?  Ergo  fi 
gencialiccr  Mntum  ob!igata  fiiit  bona  dcbitorjs,non  potci  it  locus  cfic  qus- 
lhoni,an  fruiSbibus  bonorum  vcndicisprccium  eorum  ficobligacum  ,  cilni 
ncquc  fruiflus  ipfi  co  cafu  (int  obligati,muUi)  magis  dicendum  cft.  fi  frudui 
illi  non nifi cacicc  obl  gati  nnr,quod  euenit  in  fruifiibus  przdi)  ruftici  locati» 
uulla  de  iis  obligandis  cxprcftim  fa«5la  conueniionc  &'  ij  veiidtci  fucrint  qua- 
uis  infcio  locatore,cjui  cafus  cft  qucm  nos  poit  Mcoochium  nuc  tr.idlauius, 
nullomodoeireobligatum  prcciumquodexfrucluum  venditionc  rcdadu 
hiit,cilmnecfi  cxfrudibusip/is,  non  ex  ipforum  vcnditioncred.xSku  tficr, 
quafi  nacuralisquidafru<ftu5,  idcircotamtn  obligatum  viden  poflci  :  Njfi 
poncrcsobligata  gcneralitcrcrcdjtori  bonactiamfuiura  non  taniiim  prar- 
fcntia,quam  in  ren»  etjam  necen'aria  olim  ctacconuentio  fpecialis,id  cli  qu^ 
bonotum  futurorum  tpecialenj  facerct  mcntionem  /.c  qtfic  nondptn  15.^  .quod 
dnitur  D.de pignor.Lfi qut  Mthi  18.D.  detur  fi  l.  ante  iuftmiani  conftittttionrm 
inl.ylt.C,quarespiguot  .obl'g.po^.  Sed  &  cum  pracdiopignori  dato  nominacim 
conucnitvtfroftus  quoquc  pignon  cllcnt,  placet  t^mcndiftraftonrardio& 
confumptis  abonx  ndei  emptorefrudibusnullam  eo  nominc  aasoi.c  v6- 
pctcrc credjcori  ,  nc  vcilem  t]iiidem  Seruianam,quia  fruj^^us  .lii  nun  qunin 
fuerunt  obligaci,cilm  numquam  ti.crint  debicoris  vt  eltg mtcr  Papm  tradat 
in  d.l.i.$.ct:m  pr/rdtum  D.dr  pt^nor.  Q^ianto  magis  dicendt.m  cft  in  qua-Itione 
propofira  non  poffc  hypo»hccariam  cxerceri,iic  quidcm  vtilcm  de  hi]6li;um 
obligatorum  precio,qaod  ipfum  nunquam  fuii  obligatupi,  tuin  ocqutr  fuc- 
rit  indominio  dcbitoris  co  tcmporc  quo  conucniebat  dcpiguorci  nequc  li- 
mul  cum  jpfo  prj dio  quod  lunc  dcbitoris  crat,poiucrit  obligaii.V/.^<;//«y.U, 
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§.fiiie fufnrare  D.quiporUr.ii pignor.hdb.   Quoil  fi  prccium  pignoiis  non  c 
ob!ii;atiim.quafronteobrecropoflumus  dicere,icn)  quoqialiain  cx  eo  pre 
cio  cotnpiratam  cife  ob!'gatam?  An  no  multJ)  id  difficilius  cftj  quain  vc  prc 
ciam  quod  ex  rci  obligac^  vcnditionc redadum  eft,obligatuQi  exidimetur 


ERROR  DECIMVS. 

De  acltone  in fuhfidium  qMm  dantinterprctesin  jjfetie  /.  u  in 
/in.D.de  (hjird&.pignor» 


.    .-,   ^   5.ln  hypotnccana  preciu 

ji^>*/VSJJ  accedcrcloco  rci  vt  poflit  ctiamprccij  poflelTbr  conucniri, 
f^-J^^^'^i^:$^.  Icd  non  nifi  n  (ubiiJium,  &'  rurfu.?  iia  dcmum  fi  prccium  »Uud 
ad  ca  n  perucnc»  v  cx  caufa  lucratioa  non  ctiam  (i  ex  oncrofjjcx  di(Vm£tionc 
Bartoii  ad  d.Li.T)JedtJi>  .pton.Atg.l.ts  qui  j  dehtwe  ^.D.qnd  in frMttd .vredtt .  Ac 
dc  rc  cmpta  cx  prccio>ncquc  Alcxander,ncq:ie  iSartolus  fupridiftis  locis  lo- 
quuntur,  adcoquc  ncc  locum  iuris  vllum  profcrunc  quo  fuam  opinioneni 
probrnt,fcd  moucntur  tantuin  cxauthoritate  Accurfij  noftri^t/  d./.  T.i«/f«. 
D.de d//i.  .piintr.xbi  (amen  nihil  aiiud  dicit  n\Ci  quod  tradans  de  fpccic  quz 
in  ca  Icge  cx  Papiniano  proponitur,  ait  prmium  cundemque  ccrtiu  credito- 
rem  qui  accepcis  rpcciahtcr  pro  primo  credito  pignoribus ,  &  pro  tcrtio  ge(||i 
ncraliccr  omnibus  bonisdcbitoris,  quaralijfccundo  creditori  antca  fucranr^ 
atquc  gencraliccr  obiigaca>vcdidit  r£aliqua  cx  gencraliccr  obligatis  amc  di- 
miiruai  fecunducrcditorc,nuiIoquidem  iurc  id  fcci(Te,  quia  dimicteduserj: 
antcomniapriorcrcditor,rcd  non  idc6tamcpolIc  lilum  conucniri  autpcr- 
foaali  acflione  Hue  direcla,  fiuc  vtili,aut  a(^ione  furti,aut ad  cxhibendu , ob 
eas  rationes  quas  Papinianus  ad(crt,ni{i,inquiC)in  fubfidium  ad  precium  ii  in 
pignora  ipfa  non  pofltt  agcrc,fortc  ob  longi  t^poris  prsfcriptionc,  qua?  pof- 
xefibrcs  cucatur.  Sed  qua  adione  putet  Accurfius  crcdicorfi  hunc  cundcmq; 
vcditorem  poffc  coueniri  dc  prcciOjno  aperit,  an  fcilicec  pcrfonali  aliqua,  an 
hypochecaria.Faciic tamcncft  vidcrc  non  de  hypothccaria  fiue  dircfta^fiuc 
▼tili  fcncircAccurfium,fcdde  perfonali ,  ciim  in  excmpium  &  argumcntum 
adfcracquod  fcriptum  eft  ia  l.i.C.de  reb.  ^htn.  non  altenjtnd.  Si  quis  jgnoranti 
fcruum  aiicnum  vendidcric,  &isferHus  poQeafadus  fic  emptorispcr  vfu- 
capioncm,cogcndum  cilc  vendicorem  vt  preciumquodacccuii  ,vcccri  do- 
mino  refticuar.  Ncc  cniin  c|uifquani  pucaueric aftionc  hypotnecaria  prcciu 
illud  rcftitui  debcrc ,  ciim  lernus  ipfc  numquidomino  fuo  fujflet  oblijjaius, 
ied  ita  intelligi  dcbet  vc  hoccafu  negotiorugcftoru  adio  d5da  dxy  fecunJd 
Africani  fcntcntiam  qu^  cxtat  w  /.v//,  D.  de  nesct.gejl.  lund./.rft  yno  19.  c 
/iV.aut  falccin  codidlio, vt  in  l.fi  eum  ferttTt  aj.  D.<?*  reh.credir.  Hrgo  ncc  in  ]. . 
pofitafpccicputauit  Accwfiushypothecaria?iocuni  cftcponV.  At  ncquc 
dlioni  ncgotiorum  geftorum  IocuselTepoteft,cumhiccreditor  propr  vn 
caufamerroredudlusn6aIicnaperfccutusvidcaturvtPapin.ait,vt&  jid  . 
cic  Jc  qua  Marcianus  cx  code  Papiniano  in  Lcreditor  n.4l:.h  J./i prirr.$.fLiettt& 
D.qi4i farioy.tn pi.inor.hdb.^imquc Accurli)  noftri  mcnte  fuilfc,vtdc  pcrfbna- 
^i  tantutx^  non  ctiamde  hypochecaria  in  fubiidiuin  pro  prccio  dada  fenfcrir, 

confl-.t 
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confbt  ctla  cx  illo  apcriiiis»qu6ci  in  alia  fpccicquam  idc  Marcianus  poft  Par 
pinianu  iradac/»  d.l.ji  prior,Jtaid.l.credttor  f.Tapini,inuj,ici  cft.quando  pi  ior 
creditor  nouatione  fada,  poftca  cade  pignora  cu  aJiis  acccpit,&  fccundo  no 
offerentc  pecuniam,ca  vcndidic,licuti  cercidimum  cft,  creditoicm  priorcm 
primam  tantuin  pecuniam  cxpcnfam  fcrrc  pollcinon  ciiani  qua  poftci  cre- 
djdic,&  idco  quod  foperfluum  cx  antenorc  crcdito  acccpit,hoc  fecudo  rcfti- 
cuerc iilum  dcbcrcita  ncque dubitac  AccprHus,quin  pcrfonalis  actio  illa  fit 
no  hypothccaria.Dc  illo.n.tantum  quarcitan  caadio  ficcondidio  cx  illa  lc- 
gc»vt  in  Cpe€icLvlt.f./m  vero  crediioyes,yerpi(enUA.C.deiur.delib.  an  officium 
iudicis,an  adVioin  fa^^u.qusBomniagcnerafunt  perfonalis  no  hypothecari^ 
adionis.MagiTq-,probarc  videtur  vt  adlio  in  fadum  conipetat,fic.n.ilic  ipfe 
liceC  dubitancer  ad  d.l.fiprior  <tltasd,$.Ptipinianu!,  Dc  quo  tamen  dicendum 
nobiserit  laciuscx^./ry.  nucfufticiat  obfcruafTc  non  magis  cx  Accurfi)  fen- 
tentia  quani  cx  Papiniani  verbis  probari  poffcquod  vu  Igo  crcditur  in  hypo- 
thecaria  preciu  fucccdcre  loco  rci.  Cum  co  quoq*,  cafu  quo  pu tauit  Accurlius 
pofiie  crcditorc  qui  pignus nullo  iurc  vendidit  pro  prccio  conucniri  in  fub- 
/ldium,non  dc  alia  camcquam  de  pcrfonaii  aJtionc  cotra  cu  danda  fcnrcrit. 
Etapci-tiusad eudc locuBartolus icribit,nulIaa<fbionc,ncq',  ncgatiua,vt  ipfe 
Ioquitur,ncquc  djCiua,id  cft  «uxcxa^quitatc  accommodanda  lit  tcncri  cie- 
dicorem  huncqui  precium  habet  pignoris  vcndici,nin  in  co  quod-quantica- 
temdcbicamexcedit,qu6dprocatancum  parte  videaturpreciu  ad  eupcr- 
ucnilTc  cx  caufa  lucratiua.non  ctia  qua  parce  is  crcdicor  vcre  fuit.  £t  rursu 
IdcBarr.  apertc  fatctur  magis  fcprobare  vt  adio  quae  dada{icdcfiipcrfluo 
precij  cocra  crcdicorc  fic  c5dnilio  ex  lcg^^iqu^  ipfa  vtiqjperfonalis  i£\.\o  cft,n6 
nypothecaria.  Dcniq;  &  in  fpccie  illa  in  qua  refcri  Bartolus  fe  cx  fupradicta 
Accur/ij  rentctia&  c6fuluillc&  obtinuiflc  noqu^iebaturan  alia  adio  quim 
pcrfonalis  dada  efTci  cotra  aiaritifratrc  qui  oucs  a  niarito pro  doce  obligatas 
in  hcredicacc  rcli(5^.<s  nullo  lure  vcdiderat,pi  cciumq',  jpfaiu  iinecaufa  re- 
tinucrac.Ex  hoc  igicur  apparcc  tanto  manifcftiih  Prctiu  in  hypothecaria  nu- 
quam  fuccedcrc  loco  rci,quod  &  ide  Banolusconclndicad  ^./.rj  ^mi  ^r/r^/o- 
YBin  fin,exd.l. uD.de  diJiraCi,pt«^/j0y.  Nani  fi  fuccedcrct,non  tantum  perfona- 
lis  a(flio  danda cffccvcrum  etiani  hypothccaria  conira  qucmlibtt  preci j  pof- 
fellbrcm,ncctantum  in  fLb(idium,fed  ctiampr.ncipalitci  &  rcdi  cun  neri 
ncqucat  vcnocompecatdirc^a  hypochccaria  contra  omncm  reicbi  gatae 
poflc(Ibrem,licec  aliquando  cxcrceri  prohibcatur  nifi  fjfta  prius  excuftionc 
perfona:  ac  bonoru  dcbitoris,vt/rt  yihtb  boi  ffdchtro)  C.  de  figiiof,  ^utb  pva- 
fent^Cde  fidetuj^.  Scdqoamuis  illud  etijm  Mcnochio  indi.Tgerenius  ,vi  pre- 
ciiimrci  obhg  ita:  poflet  pcti  pcr  hypoihccariam  ,  nontairen  c/Vcic<  nfc- 
qucnsidcm  admitti  oporterc  inrccinptaex  illo  ptfccio,  ncc  enini  qutmad- 
modu  in  plcrifquc  caufis  eucnit,vt  precium  fticccdat  loco  rci,(l^  e  concrarto 
po/Hs  diccrc  rc  cx  prccio  cmptafucccderc  in  locum  prccij  quod  nc  quidem 
in  vniucrfalibusiudjciis  admiflum  cft  /.  fcdo^  et/ile^e2^.$.\,\bi  etiaB  rt.jD.  * 
de  petit.  bered.Nim  prccium  quidcm  licet  cx  negotiationc  magls  quam  tx  rc 
jpfa.tamcn  proptcr  rcm  pcrcipitur.  Ai  les  quar  cx  prccio  emitui  ,ncque  cx  c- 
iu5  prccij  pccunia,ncque  ob  pecuni^  illa  acq.iiritur ,  ci)m  pr cunia  fu  c\  caru 
rcium  gencre  qus  rccipiunt funftionc.Proindc  nulla ratio  cft  cnr pct  hypo- 
thccani,liuc  dHcd;a,liue  vtilupcti  poflit  ca  pecunia,qua:  nurrc^ui»fuii  obii- 
gata.Cui  confequcns  cft  vcncquepro  ca  rc  Salaianufiucdircdum^/iuc  viilc 
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daripo(nt,cum  numquam  dctur  nifi  dc  re  qux  per  cxprefi"am  conucntionem 
fucric  obligata,vt  in  fupcrioribusoftendimus  cx  ^.interditlumquw^ueJujL  de  ^ 
interdtci£i  hac  vna  rationc  moucri  dcbuit  Menochius,  vt  in  propofita  c]uac-  ■ 
ftioneSaluianum  dcncearet  locaiori  pr^dij  ruftici  in  rcm  cmpta  cx  fro6tib.i  ^ 
colono  pcrccptis,n6  ilTa,qua  adfcrt,  quod  eam  rcm  colonus  nuqua  poflede- 
rit.Nam  fi  fic  imellcxit,quomodointclligcre  fanc  dcbuit  vt  inita:c6du<aio-  M 
ni$  tcmporc  n6  poflcderii  codu^ftor  rcm  iftam  cmptam  cx  fruftibus ,  vcrura  ~ 


Aji»  v^ii)porc  w... |--. —  ,  

quidcm  illud  clt.ficd  non  idcirco  bona  crii  ratio ,  cum  ad  inducendu  Saluia- 
num  quod  de adipifccnda  poflblTione  djtur ,  ncccflc  non  fic  poflcllani  fiiilTc 
j:cm  \  condudorc  co  tempore  quo  conucnit  depignorc,  fed  futficiat  poffi- 
dcri  eo  temporc  quo  intcrdiduraproponitur :  fi  vei  o  fic  intcllexic  vc  nulio 
vnquam  tcmporcabfolutecondudor  iftc  pofledcrit  rem  emptam  cx  fru- 
dluuin  prccio,  non  pofl^um  vidcrc  quo fcnfii  verc  id  didum  cflc  poflir ,  cum 
exco  falccm  die  quo  resha'c  &cmpiafuit  acolono;&  ci  tradiia  ,  fjtcnuuin 
fic  poflciTam  illara  quoquc  ab  eo  fuiirc. 
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Error  primvs. 

De  Jenteniia,^ c$nci!iatione L  creJitor  M     PApinidnus  aUasl.jt i>tu. 
D.  quipoiior.in pignor.fub.c^  l.iude  dihrjtci.figucr, 

Olent  interpretes  noftri  PapinianoPapinianu  obiiccie  quai 
'pugnantia  fcrif  fcrit  autfcnferit  in  ca  fpccicqua^  proponirurir;  /. 
I  credttor \z.§.Vapiniunfts  alias  l.fprior  D.qtit  ^ettor.in  pt^nor.halj.<r;-  ta 

^  ^jj^  l.i.*D.de  di(lrd^.pignor.(^cc\Qi  clcgans  cft  &  dicna  dc  qua  fcpar^ 

tim  dicamus,  vel  ob  hoc  ipfum ,  vt  quac  proxima  r^ccadc  /cripfimus »  mcl \i 
intelligantur.Tiliusmutua  ccntu  d  Scmpronio  acccpcrat ,  cique  fundu  Cot^ 
nclianum  eo  nomine  pignori  dcdcrat,fubindc  quinquaginra  mutuatusaM^ 
uio,datoqueci  in  pignuscodcm  fiindo,  rurfusalia  ccntum  mutua  pcticrat*?»: 
acccperat  ab  eodem  Scmpronio  ,  tailtaquc  nouationc  vt  tanquam  vmu 
tiufq*,  fumraa:  duccntoru  aurcorum  dcbitor  conrtitucrcrur,cundcm  fundiiiri 
^mcliaaura  dcdcrat  ci  pigaori ,  cura  aliisb©nis,cciraa;cScQ)prooio  i» 

fijlutioiic 
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folutione  quarrebaturvterpotiorcfTct  inpignorcTitiufvcan  Maruius ,  &  v- 
tii  potius  djftraliendi  pigiioris  ius  dandunj  eflet.  Vjdcbatur  cnim  Titjus  c- 
tiam  pro  ijscentuni  quarprior  crcdidiflct,poftcrior  elTc  Scmprenio  propter 
nouationcm  qu«  prioris  dcbiti  caufam  pcrcmiflcc,ac  in  policriui  transfudif- 
fet  de  nouat.  cum  nouaiione  fada  hbcrcniur  pignora  &  hypothcc2C  l.no-> 
pMiUne  18.  eod.  Refcrt  tamcn  Marcianusw  d.  jj.  '?4f^t/itatiuj  aiiis  Jt^. l.fi f^ricr. 
Papinianuni  aliter  rcfpoiidiflc  fupcrior;s  temporisordinenj  manere  primo 
crcditoritantjuamiii  iorum  fuum  fuccedenti  ,  quar  Papiniani  fententiacx- 
tat  iiil.cveditor  j.  in  ^rtmip.eodjit.qni  pctior  in  fignor.btth.  vt  proinde  per  huiiif- 
modi  nouattoncm  obligatio  quidcm  tiiutetur,  fcd  fupcrioris  tcmporis  ordo 
Don  mutctur,quomodo  bcne  Cuiacius  noflcr  locum  illuttj  intcrprctatur  hbr. 
ii.o/>/fy.(vi/>.32.confutata  Gra^corum  intcrpretatione  ad  d.f.Vjptnianus  ,c^ucm 
ilTi  flc  intclligunt  vt  primus  crcditor  poltcriore  tantum  conuentionc  non  c- 
tiam  prioreacccpcrit  caftm  pignora  quz  fecuHdusac^epcrat,  quod  fi  ita  cf- 
fet  non  tam  potiorillequani  folusinuenireturinpignoribusquarpropri- 
mocrcdito  acccpiffct,nee  dc  ordincac  iure  priorum  pignorum  difputandutn 

•  intcr  eos  eflxt.fi  non  cadem  pignora  fecundo  creditori  data  eflent  qua?  prio- 
li.Poncndum  itaquc  eft  quod  apcrtitis  cxpreflit  P.ipinianus;»  dJ.trcdtta  ,Sc- 
cundum  crcditoiem  fecunJa  conucntione  cadcm  pignora  accepiflc  quae 
prior  accepcrat,eadcmquc  pignora  cum  alijs  data  fujflc  cidenj  primo  crcdi- 
tori,cum  nouam  pccuniam  pofl:fccundutn  crederct ,  priorcinquc  obiigatio- 
ncm  Viouaret.  Jn  qua  fpecic  fola  nouatio  facerc  viiicbatur  vt  poftcrior  ctiam 
pro  primo  crcdito  videri  deberct  is  qui  reucra  fucrat  prior  ,  nifi  fortior  iila 
pro  co  vrgerct  ratio  ,  qubd  cadcmaccipiendopiguorajatisdccljrairet  vei- 
lc  fc  in  locum  fuum  (ucccdere  ,  priorifque  teinporis  ordincm  rctinerc» 
cilfTi  etiamfi  alij  crcdicori  anteriori  data  eflent  eadem  pignora  in  cu- 

^  ius  locuin  vcllet  hic  fuccedere  qui  tcrtio  loco  pccuniam  crcdit  ,  rti- 
quc  id  atTcqui  poflct  cadcm  pignora  accipicndo  l.^rijit^.  D.eju^  res  pi' 
^nof.  pcff.  Quidni  crgo  iongc  faciliits  in  fuum  ipfius  locum  fucce- 
dct  ?  Hoc  vcroadmifroiliudctianiomninoconfcquen.scft,  vtprioristcm- 
poris  ordincm  rctincat.  Vnde  noua  rurfum  emergit  dubitario  ,'  Anigitur 
pro  priore  &z  potiorccreditore  habcndus  fit  non  mimispro  pecunia  quar  ter- 
tio  loco  quam  pro  ea  quac  primum  ab  eo  ercdita  eft,cum  enim  vtraquc  fum- 
nia  in  eandcm  obligaiioncm  dcdudla  fit  pcrnouationem ,  difficile  cfl  vt  fc- 
parationcm  inducamus,quodadeafaltcmpignora  pcrtinet,  qua;in  vtram- 
quc  caufam  datafunt,  ncalioqui  cucniat  contra  brocardiciam  nof^iorumvt 
vna  cadcmquc  res  diuerfo  iurc  ccnfeatur.  Ac  ex  alia  parte  mouer,  quod  ratio 
nullaeft  vt  primus  hic  crcditor  qui  pro  pccunia  tcrtJO  loco  crcdita  non  nifi 
tcrtius  crcditor  cll ,  pratfcratur  pro  ea  quantitatc  fccundo  crediiori ,  qui  pcr 
exprcflTam  pignoris  conucntioncm  fibi  dillgcntcr  profpexcrit ;  Ciirqfc  non 
dcDcac fccunduscreditor  vinccrc  communi  iurc  illo  quo  folct  potior  tflc  qui 
prior  elttempore.  Alioqui  cric  in  potcftatedcbitorismutuam  pccuniam  ac- 
cipiendo  &  adiicicndo  nouuiTi  creditorcm  faccrc  dctcrioremcondicionem 
antiquioris  crcdiioris ,  quod  etfi  in  chirographnrio  crcditore,  ncquc  nouutn 
nequeabfurdum  QiiLx.^.ex contrmoD.de fepjrat,  in  pjgnoratitio  tamcp  non 
obtinct  l.fi fnnduuf  ^./.Itcct  j paJJ^Co.jiti potior.in  pi^norJub.idt^ifererfi  i^.Co,de 
fiinor.  Etfi  autem  ad  pofteriorern  hanc  dubitationcm  nihil  refpondct  Papi- 
nianus  tn  dJ.^,T>.qut  f  otior.trt pi^orJMb.  Marcianus  tamcn  tnd.^.V.ipinidriHf^ 
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Cdiiii  Papiniani  fcntcntiam  lacius  c.xponit ,  fiuc  rcfercmis ,  fiuc  interpreiaritit 
V!cc  fungatur ,  vt  fi  fccunduscreditor  non  oftcrat  pccuniam  priiuo  loco  cre- 
ditam  polfK  prior  pignora  vcnderc  ,  fcd  ita  lamen  vt  pdmam  tantuin  pecu- 
niamcxpen(amfcrat,nonctiam  (^uam  poft  fccundum  crcdidit,&quod  fupcr- 
fiuum  cxantcriorccrcdito  acccperit  hoc  fccundoreftituat.In  hoc  vno  man- 
Cus  vidctur  Marcianus,quod  non  explicat  quaiRam  adio  iiU  iit  pcr  qaadi  Cc- 
cunduscrcditorpriorem  vrgcre  poUic  ad  (upcrflui  rcftitutjoncn).  Hinc  por- 
ro  magna  intcr  luris  intcrpretesharfitandi  caufa,cjuai«  adjonem  compttcrc 
in  hanc  rcniPapinianus  putaucrit,  Augetur  dubicjtio  cx  co,quod  in  ca  Jcm  vt 
vidctur ,  aut  faltcm  non  valdc  difpari  ipccie,  nulljin  adioneu)  dari  poifc;  Jic 
Papinianus  in  /.  i.  *Z).  de  dt(lrd^.fignm;  Tradtac  co  ioco  dc  crcditore  qui  ccra 
pracdia  debicoris  pignori  fpccial  itcr  acccpcrac ,  &  poft  alium  crcditorcm  cui 
generaliter  idem  dcbitorbonafuaomniaobl.gaucrat,ipfcquoque  (mi<ie  pa- 
d:uin  bonorum  ,  id  cft » dc  bonis  omnibus  debito<f!s  generalitcr  obliganJis 
intcrpofuctatjfiucob  aliumnouumcontradtum.fiuc  obcundem  i/Jumcx  lu- 
ius  caufa  prior  erat  tcmporc.Ponit  autcm  crcditorcm  hunc  qui  &  f^^ccial» . 
gcncraliconucntioncpignorisfibi  piofpcxcrarjpoftca  vcndidilTcbona  cfc 
ra,id  cft  quaegeneraliter  non  quac  fpccialitcr  habuit  obljgata,&  quidem  aiKi 
fecundum  crcditorem  dimjftum  ,  nonponitvcndica  percunjfuilTcpr.rdj 
qu«  non  folum  fpeciiliter  fcdctiam  priorelocofucrant  ci  obligata.  Nequ 
cnim  is  cafus  vllam  habercc  dubicacioncm  ;  an  quia  quod  ad  ca  pridia  no 
tam  pocior  ille  quam  folus  inucnirctur^ vc in Li.D.ejut potior.hi p.gnQr.h»h.)A\*^ 
nimc.Diximus  cnira  obligata  fuiffe  fccundo  crcditori  gencralitcr  bona  dc- 
bitoris  omnia  ,.ac  proinde  iila  ipfa  quoque  prarJia  quj:  priori  crcditorj 
iam  dati  pignori  fuerant  ,  cum  non  co  miniis  manfcrint  in  bonis  &:don.i- 
nio  dcbitoris  l.refaipmmii.inpiineip.  D.de  dtjlracf. pignor.    Indc  namqu< 
eft  quod  fccundus  crcditor  habct  ius  ufFercndi  pnori  ad  pignus  fuuix 
confirmandum  l.fecundm  oedaor  ti.  C«dtc.  de pi^nor.  or  hypoihrc.  quod  iuj 
non  habcrcc  fi  pigiiorum  iam  ancc  alij  dacorum  nuIU  prorfus  in  pofte<< 
riorc  conucntionc  ratio  habcrctur.  Non  crgo  folus  cft  ,  fcd  potiorii 
primo  pignore  ,  hic  ,  qui  prior  crcdidit  ,  Idcoautemdubitarinonpotcf 
quin  potior  nt,quod  nonponimus  fadam  bic  vllam  nouatjonem ,  iii  coqui 
diiferthafc  fpccicsab  illa,  de  quainr/./.j.  vbi  tota  ratio  dubitandi,vt  inonui- 
mus,non  aliunde  pcndcbac  quim  cx  nouationc.  In  propolito  auccm  ncc  d< 
iJIo  dubitatPapinianus,  quin  prior  crcdic«r  nullum  ius  habiiciit  vcndcndj 
pignora  qua?  fccundus  crcditor  priorc  loco  acccpcrat  ,  quia  cum  in  ijs  pi- 
gnoribushcpoftcriorccmporc,iumquoqucci\m  caaccepicobeundcm  con- 
traftumcuius  noraincpnorfuit,quando  non  quispriorcontraxerii  qn^rcn- 
dum  eft  ,  fed  quis  prior  pignus  acccperit  aut  faltcm  dc  p'gnorc  conucm rii 
certum  cft  non  potuilfc  illum  lure  fuo  vcndcrepignora/ecundo  cicjitor 
prius  data,nifi  poftdimillum  fccundum  crcditorcm.Cui  conicqucns  fitaVi  1 
dcilIotaniiimquiratur,an  pignorum poiTeirorcsfiucijdcm  cmptorcs,  &ci 
alij  fint ,  conuenjri  pcr  hypothecariam  a  fccundo  crcdjtoTC  pollinc ,  nuliar 
quoque  rcs  h^c  habcat  dubitationem:Tunc  cnim  cmptorcs  pit^norum  fecui 
func,  vr  dcproprictacc  vinci  non  po(lintcii/in  abeo  crcdicore  cmcrunc  quj 
habuit  ius  vcndcndi  ,  hoc  cft  qui  potiorfuit  in  lurc  pcrfequcndi  pi£;nori$ 
diftrahcndi  l.^mAcredi(»tei^.  Codjed^raci.ptgntr.  L  i.  C  fiantif  iredit.pt^ 
y^ndid, 
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ERROR  SECVNDVS. 


De  creditere pcfleriore  quifignus  aUj  aMtetbligatmn  nulle  iure  yen^idit. 
^  hocrurfum  d)ftcrthafcfpcciesquam  nunctracflamusab 


cr  tnd.l.ii.^J^apwianuj.D.qtiiponor.in  pign, 
hdh  Nam  ciim  eauem  pignora  primo  &fecundo  ci-editori  data 
.Pptfunt ,  potcft  ea  prjmus  treditoriurc fuo  vendercfi pccuniim 
netjuc  df  bitor  ncquc  fccunduscrediiorofteratj  atqueiianul- 


lus  dubitandi  locus  relinquitur  an  poflit  a fccundo  crcditore pollca inquic-^ 
tari  cinptor,  quem  ccrtum  efl  nonpollert./.r.G"  $.Co.fi an(tq.i.retiit.pio^n,vend , 
dJ.qu,  acreditoreiS  Cde  dtfiraii.ptgnor.  Soiaquc  potclt  illa  quacflio  fupcicire» 
An  primuscredkoi  qui  cx  vcndjtionc  fuj  pigiioris  plus  accepir ,  quani  ci  de- 
berctur,  aliqua  aCtione  teneatur  co  nominecrcditori  poftcrjon  ,  &  q.ua  a- 
ftionc.  At ciim  primuscrcditor  ea  pignora  vendidit qua:  fecumlo  crcdjtori 
fuerantprius  obligata  vt  inf^peae  d.i.i.D.dedt^tMLi.pi^ntr^iciin  certum  tfl 
/ccundo  crcditori  /aluam  e/le  hypothccariam  contra  emj  torem  cui  pnmus 
creditor  nuUo  iure  vcdidit  tanqua  qui  in  ijs pignoribus  tcrtius  polTcnbr  iiic^ 
rit  non  primusiita  dubitatio  tantb  maior  rciinqujtur,an  primus  iilc  crcditor 
qui.prccium  acccpit  pignorum  in  quibus  potior  fecudus  tujt,aliqua  ei  adtio- 
ne  icneatur  ad  totius  precij  rcflitutionc.ttcnim  fi  tilm  quoquc  vuin  priinus 
crcJitor  iure  vcndidit,  placet  tamcn  poffc  illum  conucmri ,  vt  quod  ibpcr- 
fluum  cx  anteriorecredito  accepit,  hoc  fccundo  rcftituat,  confcquens  vidc- 
tur  vt  mult6  magis  tcncri  dcbe.it  is  qui-nullo  iurc  vendidit,  cilm  prorlus  in- 
dcbiium  dici  potlit,quicquid  ab  eo  pcrccptuiu  cft  cx  venditione  pignorscu- 
ius  vcndcndi  nullum  iusnabuit/.i.C<«/.*/frrt.<i/  en.ncn alienand.l.fi euin  feruutn 
zyD.de  reLiredit.  Ne  alioqui  cueniat  quod  abfur^um  fanc  videatur » vt  me- 
liore  condicionc  fit,qui  p  gnus  nullo  iurcquam  qui  fuo  jure diftraxit.Et  ta- 
men  ncgatPapinianus/w^/./.i.^if  <^;y?r<i<5,/i/]g«or.ob  cam  rcmdari  vllam  dcbe- 
re  adlioncm  in  pcrfonam  coiitra  eum  f^undo  crcditori  qui  pignora  fua  rc- 
quirit.  A it  enim  nullam  compeierc  ncc  vtiicm  dandam  eftc ;  quibus  vcrbis, 
vt  Bartolus  quoquc  benc  vidit,  omnis  adio  cxcluditur ,  quam  in  propofito 
cafu  ex  arquitatcfortaflisdarc  quisvcllct,  vt  folentplcrumquca^iionesdari 
ex  xquitate  ,  licct  ratio  iuris  deficiat  qux  idc6  vtilcsappellantur  ,  quod 
dcntur  ob  vtilitatem  publioim}  ex  qua  ciujlis  Icgiflator  fuam  fcmper  x- 
ftimat  arquitatem.  Addit  Papinianus  ,  ncc  furti  poffe  hunc  prioicm 
crcditorcm  re6c  conueniri  reri<ni  mtktltutn  gratia  y  ':d  eft/Idcrebusmobi- 
libus  oppigncratjs  tradetur ,  cum  immobilium  ficri  furtum  non  pof- 
fit,  Subiungitque  raiioncm  ,  quia  propriam  cau/am  ,  erdihu  errore  dndufi 
perfciutns  vtdethr.  Qijaj^atio  generalis  meo  iudicio  eft,  ncc  tantum  adfurti 
atHrioncm  ,  fedctiam  ad  quamlibet  aliam  perfonalcm  dencgandam  acccm- 
inodata.  Scnfus  cnim  eft  ,  prioiem  hunc  creditorcm  cum  pignora  ftciindo 
crcditori  priiis  obligara  nullo  iurc  vendidit  non  tam  alicnu  quam  fuum  nc- 
gotium  &  gcfliirc  &  gcrerc  voluifle  cilm  fe  priorem  putaret  ac  ^^otiorcm  in 
lurc  pignorum,vcl  ob  hocfofuiM  quod  priorcontraxerat,tamctli  conucntio- 
ncm  pignorispb  illa  pignora  poftcrior  intcrpofuiftct ,  in  quo  ver/atur ordi- 
crroc  X  ciim  non  fcmper  caufam  obligationis  caufa  pignoris  fequaiur> 
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fcd  ita dcmum  (i  vcl  codcm  tcmpore  vtraquc  obligatio  contrafta  fit  9 
conucntionis  vcrba lint eiiifmodi  vt  in  dubio  eam  mtcrpretationcm  admic» 
t.iiK,quemadmodum  m  fpccjc  l.inpiUm  i^.D.^ni  pothr.w pi^nor.  lub.  Eft  ver6 
hicerror  fatis  probjbilis  t  li  ponas  generalcm  ifbam  conuentionem  de  bonis  . 
omnibus  debicoiis obligandis  intcrpolitam  fuifltfli  primo  creditorc  ob  cun-  \ 
dem  ipfunvconcradum  pro  cjuo  primus  crat  credjtor)&  ex  cuius  caufa  idcra  j 
iile  ccrta  prfdia  pignori  acccperar ,  de  quibus  dubitari  non  poterac  qum  ea  j 
vendendi  iashabcrer.Nam  Ci  ponas  intcrpofitam  Fuiircconuentioneni  illani 
gcneralem  ob  alium  contradbum  cjui  fecundi  crcditoris  conucncioncni  fcca- 
cus  fir,di(ticilius  eft  vt  ordinis  crrore  ac  non  potius  dolo  malo  du(flus  vidca- 
tur  crcditor,qui  fciensfe  &:  in contrad:u,&:  in  pignorepoftcriorem  efrr»veai 
didit  camen  pignora,qu£  fciuic  alij  creditori  &  anteriori,&;  pritls  data.Papij 
niani  camen  fcntcntia  cfl ,  adhuc  in  hoc  cafu  idcm  dicendum  circ  1  nihilqut 
penitu;  rcFcrrc  an  primuscreditor  fccundam  conucntioncm  gencraien)  pod 
(ccundumcrcdicorem  interpofucrit  ob  aliuni  nouum  contradHnman  ob 
eundcm.Vtroquc  cnim  cafu  potuit  primuscreditor  du<fhiscrroic,  c^uamuil 
non  arqueprobabili  ,  cxillitnareius  fibi  ciredillrahcRdorum  pignorunidi 
quibus  conucmirct ,  corumquc  confundendorum ,  quomodo  fideiuiror 
quo  idcm  Paj^m.inl./ic/emjfor  jt.D.f/f  wf^.j^fj^.putabat  in  illa  rpecie  (v^iadem- 
nitati  confufis prardiis  confuii  poflc  :  Prxfcrtim  ciim  dici  foleat ,  Crcditorij 
arbitrio  permitti  ex  pignotibus  fibi  obIigatJs,quibus  velit  diAraiftis  ad  com- 
modumfuum  pcruenirc/.  crff/iVtfr/y  8.  eoa.  adccSquectiam  obchirographa*] 
riam  pccuniam  pignus  rctineri  poffc  tit.  C  etiamobchirogr.pecun,  Nequc  verq» 
vidctur  d*olo  facere  qui  in  iurc  errat  d.l^i^etujJor.l.Ced etfi leze  25.  $,fi.ire  D,  de, 
h^ed.petit.  vbi  excmplum  adtertur  dc  illo  qui  ciim  fcirct  alium  agnatum] 
prxcedere  fibi  tamcn  dcfundi  agnati  hereditatcm  dclatam  eflc  pucabarJ 
quam  cx  Icgci2.tabuI.proximo  agnatodclcrriomnes  fciunt.  An  nonautcnil 
probabilior  cft  crror  crcditoris,  qui  quod  m  vno  contra(5luprior  ficliccc* 
quodad  alium  ,  Ce  pofterioccm  non  ignorec  ,  putac  tamen  fc  in  vcroqucS 
eire  potiofcn]? 


ERROR  TERTIVS. 
De  creditore  anteriore pi^ntu  yendente frodchtt»  fojlericre. 


m 


V  A  R  E  nec  puto  diftingucndum,an  primushiccreditoi  bo- 
na  (ibi  gcncralitcr  tantiim  obligaia  vciididcrit  pro  priort 
icreditoanpropoftcriore:  Nou  ob  id  folilm  quodPapmia- 
nusnon  diilinguat,  fcd  ctiam  quia  tamctii  mult6  probabi-, 
'Iior  vidcatur  crror  eiusqui  pignus  ir^uo  poflcrior  cft  pcr4 
requiturproantcciorc  debitocenfequendo  ,quatn  illiusqtii; 
pro  pofteriore,rnuIr6quc  craflior  luris  inipcritia.nihil  tainen  nili  iuri*  crroi ' 
cftqucm  doloimputarcprobab;hter  ncmopoflTu-.ncc  eo  miniis  verum  c(l 
crcditorem  &  errandi  caufam  habuiilc  ex  co  quod  propvinio  cotradu  pnoi 
fucrit,&ruum  nonalienum  negotium  gcfliflc,  Ctim  pignoractiam  nulloiuru 
Vcndidic  vt  confequcretur  quod  fibi  dcbitum ,  fiue  priore  »  /iuc  poftcriore 
loco  erat;Qiumuisponamus  fciuifle  ilium  fccundi  iuscrcditoris ,  ciufdcra- ' 

•  *  quehi 
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que  hac  partc  anccrioris.Hoc  Cquidcm  neccflario  ponendum  etiam  eft  ,  ve 
ordmis  crror  aliquis  obtcdi  poilir.  Quoniodo  enim  ordinis  crrorc labi  pof- 
fet  isiqui  recrcdicorcni  folumtaut  pignoratitium  rolum  pucarct  ?  Cum  ergo 
fuum  magis  quam  alicnum  ncgotium  gcflerit ,  ncmo  dixcrit  pofle  illum  te-<' 
ncri  adkionc  ncgotiorum  gcftorum,  quatcneBturqui  aliena  negotia  fic  gc- 
runt  vc fc  gercrc  aon  ignorcnt,licct in  gcrcndo  labantur imperitia  &aliquo 
crrore  vt  in  d.l.fideiujfor  ji.CT p^fi- D.de negof.^efi.JLidemquQ  ratio  facit  vt  nc- 
que  pignoratitia  adione  ccncatur,qua  folcnc  ccncri  creditorcs  qui  pcr  cau- 
fam  &occarioncm  pignoris  pluspercepcrunt  quam  cis  dcberetur/.^rWr. 
D.de  pigHar>tt.4citott.  fiucdicas  non  aliam  fuifle  racioncminduccnda;  hoc  ca- 
fu  pignoratitijc  aci:ionis,quam  qu6d  in  pignorccrcdicor  quodammodo  pro- 
curator  dcbitoris  cfTe  videatur  m  co  nimiruin  quod  crcdici  modu  Sc  quan- 
titatcm  cxcedit  l.f/pt^nort  29.  in  fin,D.famtl.  crafc,  quod  tanic  non  fatis  verc 
dicitur  cum  in  venditioncqux  fit  cx  pa(fto  (fic  enim  Icgcndum  cft  in  dtci.  l. 
fenult,)[[xwm  crcditor ncgotium  gcrat,non  alienum ,  quac  rcs  raandaii  a<5lio- 
iie  excludit,tiucpotius  quod  foluto  Jcbito  quicquid  luperBuu  cft  rcpcriatuf 
pcncs  crcditorc  linc  caufa,&:  tamc  pcr  occafionc  dati  pignoris  l.ylt.C.de  luir. 
pignor.l.vlt.C.Jt  vendit.pionor.aiat.^d  enim  fuic  in  hac  Ipccic  primus  crcditor 
procurator  fui  dcbitoris,  multoquc  mini)s  fecundi  creditoris  quia  fuum  du- 
taxat proprium  non  alicnum  ncgotium  geflit,ncque  cx  pignorum  ctiam  qu^ 
non  iurc  Jiftraxit,vcnditionc  pluspcrccpitquam  ci  debebatur.Denique  vc- 
dcndo pignora  quamuis  nullo  iurcius  tamen  fuum  ncc  aliud  piitercS  quic- 
<|uam  vendidiire  intclligitur,vt     in  fpccie  dd.fidetuffor  'verf.ireditor^  vbi  cum 
limiliterjq,ua:reretur  an  iudtcio  quod  de  pignorc  dato  rcdditur,  id  cft  pigno- 
ratitia  aflionc  conueniri  pofTet  creditor  no  foitim  \  dcbicore  fcd  ctia  a  fidc- 
!a(Torc,eodcmq',  crcditoredebitoris,cum  ab  co  fideiufl^orc  pcrcepiflet  plus 
quim  ei  debcret  fidciuiror,non  tamen  plus  cj^uim  dcbcrctisqui  dcderatfi- 
dciuirorem,ncgat  Papinianus  conueniri  poflcit  Aw;//^  funm-,  inquit,  vendtdtffe 
>/</M/«r:quod  ipfum  nihil  fancaliud  cftquam  quodaliis  vcrbisidcm  Papin. 
fcnh'\tind.l,peN.D.depionor4t.4&,  ffr  in  d.l.i.dedtfira&.  qtfia  frppriam  cavfAm 
perfecntus  videtMr.Vndc  apparct  ncc  de  alia  adtione  quani  de  p:g>ioratitia  in- 
tclligi  polTcquod  fcriptii  cdindd.u  deperfonali  a<5tione  ta  dircdla  qu^ni  v- 
tili  contracreditorcm  dcncganda,qui  pignora  fecundo  crcditori  priu»  obli- 
gata  nullo  iurc  diftraxit.Ccrtum  quippc  erat  aLxionem  negotiorum  gcftoru 
non  poflc  compcterc  in  illa  fpecie ,  in  qua  crcditor  primus  vendcndo  com* 
munia  pignora  no  potcrat  fccundi  crcditoris  rem  ica  gcrerc  *  quin  eciam  gc- 
rcretfuam,nifi  fortcdebitum  fuum  autfaltcm  iuspignorisin  totumremit- 
tcre  voluiffct  l.  fi commune^  40./»  fin.denegoi.gej}.  l.fi  (juis  ptttitrs6.  f.ftiedtutem 
"verfcxtertmi  D.commun.diutd.  Subiicic  Papin.  in  d.l.i.praferiim  ihn  Atercrrdi- 
tor  ftiTto  pcjfffiitnem  ejvx  ncn  ftttt  .ipttd  ettm ,  non  amiferit.  Qax  ratio  fpccialis  cft 
;id  folam  adtioncm  fiirti  aducrfuscrediiorcm  huncdencgandam.Cum  cniin 
f urtum  nihil  aliud  fit  qBim  intcrucrfio  poircflionis  alienx  rei  mobjlis,con- 
ibt  non  potuifl*e  primum  creditorcm  furcum  fccundo  faccrc  vendira  rc  mo- 
bili  in  qna  pignu^  fucratconftiturum  non  per  riaditioncm  ,  fcd  pcr  nudam 
conuentionem.  Ncquecnim  poflcfliopcr  folam  conucntioncm  transfcrri 
potcft  ,  fcd  cantiim  per  traditionem,  ncc  ficri  potcft  vt  quis  furti  agat  eius 
rei  nomine  ,  cuius  ncquc  pcrireflioncm,  ncqnc  dominium  vnquam  hahuc- 
rit  /./?  grmit.tm  ij.alias  LJi  rem  $.  ylt.  D.  de  prxfr.  yerb.  Addit  poftrcmo  loco 
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ncc  a(5tioncacl  cxhibcndumtcncri  polTccrcdiiorcm  ob  tadam  nullo  iurc 
vcnd  tioncm  pignorum  fccundo  crcdirori  priiis  obligaiorum  :  quia  ne<^« 
polTidcr,ncque  dolo  fccit  vt  defmerct  podidcrc,  quorum  altcrutrum  ncccT- 
fjrium  elt  vt  ad  cxhibcndum  adlio  locum  habcre  po(ljc.Idc6  autcm  nihil  do- 
lo  fccit>quia  crrore  potius  &  iuris  imperitia  lapfus  cft ,  crror  autcm  iurifque 
impcritia  nc<\\}C  do\\is  ci\  d.l.fideiKjjor  d-l  fea  etfi  f  .f.ire  de pettt.  Wfff/.ncq; 
Cuiquam  noccrc  folcc  ccrtantj  dc  damno  vitando  /.  errcrfa^it  8. 2).  de  itir,^ 
faci.tn^nor.  Damnum  porro  incurrerct  hiccreditor  quo  dcagimu$,fi  a<5lionc 
aliqn.i  tcnc  etur  ob  vcnditioncm  nullo  iurc fadam  pignorum.ciim  ex  ca  vc. 
ditioiic  nihil  nili  quod  fibi  vere  debiium  crat  perccperir,c4que  pcrceptionc 
libcraucrit  dcbitorc,qui  vtiqilibcratus  n5  circtfi  qua  aftione  crcditor  ad  rc- 
lUtutionc  acccpti  prccij,fiue  in  totij,fiuc  pro  partc  tencretur  Lcjuxfitu  ^,D.etd. 


ERROR  C^VARTVS. 

De  rdtione  di§erentU  inter  fj>ecies  4  Tjtpinidno  traH^tM  in  J.$,Pjiftni4^ 
nuidfin  *d l.fidetuff^or ^i.D^de negot.gefi, 

EcjviTVR,inquitPapinianus,w</./.i.w  fecundm  ereJitorp^fJotfr 
interpelLire  dekeMt  Propofita  fcilicet  hypothecaria  quJC  m  rem  a- 
diocft,  necraagis  poffcnoris  quam  domini  mutatione  extia- 
1^^^^  guitur /.^ creditori2.D.tle pignoy.iici.  l,  dehitorein  lycdepigntr.J.l. 
creditor  iijtnprinciP.yerffedfiumdlio^D.quipotior.inpifft.  haUWoc  vcrb  dubi- 
tationem  nuilam  habct  quin  hypothccaria  conucniri  podit  quifquis  reiob- 
ligatas  podidec  nullo  iure  diftradas  ,  ncquc  hac  partc  videri  poteA  fecu  po- 
gnaflc  Papinianus  in  d.  ^.V^pinUnitjyin  cuius  fpecjc  cum  venditio  pignorum 
iure  fada  cffec  \  primo  creditorcnon  potcrat  vtique  falua  eHe  credicori  fc- 
cundo  hypochecaria  contra  emptorcm,aIiumve  poiiefrorcm.Et  hoc  quoqac 
Accarfiusnoflerbcnevidit.Sednobenefoluitnodum^quitotus  in  illocft. 
Cur  crgo  in  /pecie  </./.i.nuIIa  dctur  in  pcrfonam  adio  fecundo  crcditori  c6- 
tra  primum,quomodo  datur  in  fpccie  d.f.Vapmituttt/.  Siquidcm  harc  ip/a  ra- 
tio  qujc  facic  vc  ij  qui  bona  nuilo  iure  d i{lra<fta  podident  conucniri  pcr hy- 
pothccariampo(Iint>quiafciliccteabonanulIoiurcdiftradafunt  ,  ctiam 
facere  videtar,  vt  tant6  magis  teneri  dcbcac  primus  crcditor  qui  accepit 
prccium  pignorum  fecundo  creditori  obIigatorum,cui  tenerctur  cnaiii/i  ca 
pignora  iurc  vcndidiffec;  Alioquin  cueniet  quod  abfurdum  cffc  iam  dixi- 
inus,vt  deccrioriscodicionis  futurus  ficprimus  creditor  qui  fuo  iure  pigno- 
ra vendidit^qu^m  qui  nuUo  iure.Videtur cnim  Accurfius  non  aliam  caufam 
inueniffe  propter  quam  danda  fit  adio  fccundo  creditori  aduerfus  prinium 
in  Cpccic  d.f.Vtipinidnuj,<\uzm  quod  nullaei  adio  contra  poficfrorcsfupcrcf 
iet,cilm  iure  fac^a  pignorum  vcditio  proponcrctur.  Idcoque  nimirufn  purat 
idcm  Accurfius.etiam  in  ea  fpccic  qu;c  a  Papiniano  tradbatur /n  «/./.i.dandam 
«(Te  perfonalcm  a(5lionem  fccundocreditoricontraprimum  velut  infubfi- 
dium  fi  qua  fonc  caufa  fit,ob  quam  intcrpcllari  pollcfibres ncqucant ,  puta 
qu6d  pignora  quat  nullo  iurc  diHraifla  fucrant ,  vd  pcrierint,  vel  pofreflori- 
bus  acquifita  fint  pcr  longi  tcmporis  pr«fcriptioncni,dc  qua  in/.  i.  cr  1.  C.f 
m^tuer^.credtt.prdfcr.tfpoH.  Quafi  vcro  ficri  nequcct  vt  & adio  pcrfonalis  com- 
pctatfecundo  credicori  contraprimij ,  &  hypothccaria  comra  poflcilorcin. 

•        •  Atqoi. 
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Atqui  vt  denegct  Papinianus  recundocreditori  adioncm  perfonalem  ad- 
ucrlusprimu  inrpccic^^.  /.i.  non  moueiur  cxeo»qu6d  poflit  idcm  fecundus 
crcditor  intcrpellarc  polfciroresjfed  cx  alns  rationibus  >  quibiis  no  co  minus 
locus  e(rct,etiam/i  poflcirores  interpcllari  non  ponent.Ec  c  cotrario  non  dac 
ilic  hypothecana  fccundo  crcditori  cotra  poircflotcs  ob  cam  lationc  q>  non 
poflTit  ei  coAjltu  clXe  pcr  adionc  perfonalc  aducrfus  primu  crediior6  cudcm- 
quc  pignoru  vcnditorc,red  poft  alJatas  rationcs  quae  facerct  ne  adio  vlla 
fonalis  hoc  cafu  copctcrc  poffir,  c6cludit:Effe  igiiurcofequcns  vt  neceflari^ 
dcbcatfecundus  crcditorintcrpcUarc  pofleflorcsytanquaomni  ahodeflitu- 
cus  auxilio.Etfi  aute  cum  dicit  dcbcrciprzfupponit  polfe  j  iliano  tamc  iUa  & 
collcftio  qua  vtitur  Papinianus,non  probat  pofle»  de  quo  ncc  dubitandi  cau 
fa  vlla  erat,fed  probat  dcbcrcdc  quo  folo  poterat  dubitari,cum  in  pcrfonam 
quoque  adio  aducrfus  primum  crcditorcm  aut  ipfo  iurc  compcterc,  aut  fat- 
tcm  ex  aequitatc  danda  ( fle  v iderctur.Dcbuit  ergo  Accurfius  d jcere  quod  c- 
,gorcfpoiidendam  exilljmo,in  rpccie</.^.7'4/>/wMw«/,daii  aftionem  fccundo 
creditoricontraprimuiuadreflitutionem  lupcrflui  quod  ex  communium 
pignorum  vcnditionc  rcdadum  efl,non  quia  hypotUecariam  co  cafu  habc- 
rc  non  pofllt  diftradis  iurc  ritcq-,  pigiiorib.  (  quid  cnim  obrtaret  quominus 
ncc  pcrlonalcincc  hypothccariamexcrcere  pollctiquomodo  ccotrario  nihil 
vctat  vtramq;vel  flmui,vel  feparatim  abco  propoiii.fiuc  contra  candc  pcrfo- 
namifiuc  contra  diucrfas?  IJtkrMciu  h^A.oerfecutione  i^.Cdeftgncr.l.efltn  Arbi- 
trio  i^.C.de  obltg.a-  MJ.)fcd  quonia  arquum  non  cft  lucrari  cu  quicqua  ex  pi- 
giiorcquod  no  ad  cu  finc  acccpciat  vt  lucrarctur,at  tanium  vt  fux  indcuitati 
confulcrct,fatiTq;  cautum  habcret  l.fimAnJatH  ^9.§.yii.D.viandu1.l.^^.Addtci 
S.D.de  fidcic.lthert.l.filto  j,tnfin.D.vi  le^Mf.  vel  fidttc.feruAnd.  attf.CAneai. Quic- 
quid  ergo  cx  pignoris  vcditione  confccutus  cft  fupra  quam  ci  deberciur;Cx 
ca  cauu  pro  qua  pignus  datum  Fucrat,rcdderc  illum  oportct,  fiue  debitori  Ci 
aliuscrcduoriuillus  fit,fiuc  fccundocreditori  qui  habuit  idcm  pignusobli- 
gatum,d:  cuius fuit  ius  confirmatum  in  co  pignorc ,  ftatim  atque  priori  cre- 
ditori  quoquomodo  fatisfaclum  eflc ccrpit.  Pai  umquc  rcfert ,  quod  ad  hanc 
rcm  pertinct,an  prior  iUc  ircditor  pignus  coiuunc  iurc  diftraxerit.aii  no  lure, 
Non.n.poteft  maior  circ  fauor  creditoris,qui  iurc  diftraxit,in  co  quod  cxcc- 
ditfumma  quxfuit  cidebita,cx  cocoritradu,ciim  pro  fuperfluo  illo  ne  qui- 
dcin  fit  crcditor,tanti\m  abcft  vt  fit  antcrior  &:  ob  cam  causa,  fauore  aliquo 
dignus.C5tra  vcro  ctiamli  no  iurc diftraxerit,dumod6  tamc  u6  dolo  inaloi 
fcd  pcr  errorcm  potii\s,&  imperitia  id  fecerit,fauorc  dtgnior  cft  quam  odio, 
quatcnus  &:  quandiu  verus crcditor  manet,vt  nimii u  nuUa  a6tionc  icncri  de 
beat  fccudo  crcditOri  no  magis  c[i\hn  debitori  i^fi  ob  vcditionc  ilia  no  iure 
fadijdune  quid  fupradebitifui  qiiantitate,lcgitin»afq",acceflrioncscxegcrit. 
Quscfpccics  efta  PapiniaHO  tradata  in  d.l.uJedttirA^.pignvr.  in  eo  potifllmfi 
djflimilis  ab  illa  dc  qua  in  f/,  ^  .7>.i/)i/'w««/,vbi  tenctur  primus  crediter  fecudo 
crcdjcori,n6  ^apignus  vcdidciat,prxfertim  cum  lurc  vcdidifl"er,at  quia  pluj 
cx  vcditionc  rcdegerac  q  ex  eo  cotradu  ob  quc  vcdiderat,libi  liebcrtiur.Por 
ro  quod  ille  pignoratitio  iudicio  teneretur  rcllitucrc dcbuori  fi  aliud  dcbitu 
nulJu  dlccquidri  ctia  prncftare  cogcdus  fic  eadc  aclione  fecijdo  crediiori,vt 
hoc  faitccx  lua  couctione  pignoris  poll  diniifsuameriorc  c61eqiiatur,quod 
finc  a!uer ioris  & finc  debitoris  difpcdio  tuturu  i]t}4rg.l.in  credttert'  38./»  (i  D,de 
fwivf.Pigiioratidi.n.a^^ionc  dubiiadu  «6  cft,  cupeccrc  aducrfus  creditor^  dc 
v.^'  *  '  ^  •^l  Hh  1 
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fupcrfluo  non  cancum  dcbicori,licct  pro  eo  prsccipuc  comparaca  fit,  ("cd  crii 
crcdicori  cuilibct  habcoci  caufam  a  debicoce,ac  cuius  intcrfic,  vt  omnium  c- 
leganciflime  probac  aliud  refponfum  illud  Papiniani  in  J.ifidftu(J'or  yerf\  crc' 
ditor  Denfget.^efi.  qui  locus  ficuti  dc  pignoratitio  iudicio  apcrcc  loquitur,  vt 
oftcndicconiun6lio,ti./fr»«//.D.rfffi;nw.4«:/.ciU2  cftex  codcm  libro  refpon> 
forum  Papinianijita  ncc  potcft  inteliigi  aliter,  quara  vt crcditor in  ea  fpccic 
fidetuftbri  debitoris  non  poirit  tencri  pignoratitia  adionc,non  autem  lic,vt 
adione  illa  non  tcncatur  dcbicori.  Quonam  enim  colore  potuifTct  debicor 
pignoraticiam  excrccrc  aducrfus  crcdicorcm,t^ui  ncque  ex  pignorc ,  ncque 
pcr  occafionem  pignoris  plusconfccutus  clfet  quam  debitor  ei  debuiirei?At 
lideiuffor  nonabsrc  aJtioncm illam  proponcre  poHc  vidcbatur, quod  rc 
vcraroluiffccplus  quani  dcbuitret  ipfe,  fufceptisnimirumpignorib.altcrius 
quoquc  contraftus ,  qui  pcribnam  cius  non  contingcbac.Darctque  illi  hsud 
dubiepignoratitiam  adioncm  ca  ratio,fi  nonforiittrilla  faceretpro  creJi- 
torcquodaccipiendoa  fidciuirore  nccuniamquam  fideiullor  no  debebat, 
ius  fuumei  vcndidilfc  videatur*quod  habebat  ex  caufaalterius  conitactvis  B- 
dciuflbre  hunc  noncontingcniis,potii\s  quam  contrafbum  cui  fidciuflorac- 
ceflcratjcxequi  voluiire,  cur  vcro  darctur  in  ca  fpecic  pignoratitiafideiulli^ 
ri?An  quia  crac  ipfc  quoque  debitor?  Minimcrncc  enim  pignus  illc  dederar, 
fcd  alius  pro  quo  fc  confticucrat  fideiuflorcm-.fcd  quia  crat  illc  crcditor  ciuf- 
dcni  dcbitoris  ,  obfolutum  ex  caufa  fidciuflionis  onme  idquod  dcbcba- 
cur ,  ciufque  proinde  intcrcrat  condemnari  ei  crcditorcm  ad  rcft  itucnduni 
id  quod  pro  altcro  contradu  fidciuflorcm  non  contingcntc  accepifrcc,  fi  to  - 
tura  quodaccepcratcreditor,  nonfuiirctei  dcbitum  :  Nempe  quia&pro 
fuperflua  illa  pecunia  xquc  pignoratitia  dcbitori  competiiifct,nec  quicquain 
intcreftcreditorisana  dcbitorcfuo,an  ab  alio  dcbitoris  fui  crcdjtore  con- 
ueniatur  a^ione  pig^ioratitia  pro  rcddcnda  ca  quantitate ,  quam  rcddcre  o- 
ninino  Iiabcat  ncccllc.  At  intereft  crcditoris  fccundi ,  qui  non  tantum  dc- 
bitorcm  fuum  habuitobIigatum,fcd  ctiam  pignus  quod  abanteriore  credi- 
tore,fiue  iurcfiue  iniuriadiftraclum  eft  ,  vt  quod  ex  precio  fupeifluum  cft 
pencs  crcditorem  qui  vendiuit,pcr  huiufmodi  actionem  confcquatur,quo«i 
etiam  ceifante  huiufmodi  adione,per  aliam  falrcm  c6fcqui  debercr,puca  pcr 
condidione  fine  caufa  vt  /cq.cap.diccmus  ex  l.fivum  fertu,m  25.  ile  reLcredit. 

E~R  R  O  R  Q^V  1  N  TV  ST 
Quantnm  interfit  mh  creditor  ftio  lure  m  nullo  vendiderit^     cur  durior 
cmdtcio  fit  eins  qni  fuo  iure  yendtdit  cjuAm  eim  tjm  nu/Io. 
Ervm  illcadhucfcrupulusfupercft,  q«<5d  in  carpccicqu.itii 
Marcianus  ex  Papiniano  tva«5tat  tn  d.$ /PapifHJnuf iCrcdnor  an- 
teriornon  pluscx  venditionc  pignorum  communium  cxc- 
geracquam  fibi  dcbcrifcireccomputatanimirum  ca  fuiniDJ 
quam  poft  fccundum  crcditorcm&  tcrtio  loco  crcdiderat,ncc 
co  minAs  tamen  vult  Papinianus  cum  tencri  fccundo  crcditori  pro  ca  fum- 
ma  qud  exegit  fupra  dcbiti  primi  quantitatem.Non  igitur  verum  cflc  potcft, 
inquics,quod  nos  diximus,  idcjrc6  tcneri  ca  in  fpccie  priorem  credstorcm 
pofteriori  aflione  pignoratitia  quod  plus  cxcgerit  quam  debcbatur.  Idquc 
•pparetcxeo  cuidentius  quod  li  fecundus  crcdicor  nullus  cflet  ,  nihilo- 
magis  habecet  pignuratitiam  dcbicory  quia  prohiberc  non  poflcc  quin 
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prccium  pignoris  iure  vediti  ctiam  m  cam  fummam  cxpcnfiim  fcrri  debcrct 
quam  ip(c  poftca  fub  eodcm  pignorc  mutuam  accepilTct.  Cur  crgo  dabimus 
fecundo  creditori  pignoratitiam  qu^  debitori  ipli  compctcrc  darive  non  pof- 
fei?Prxfcrtira  cum  ctiam  admiflfo  co  ouod  volumusjvt  fccundo  quoque  cre- 
ditori  qui  idem  pignus  obligatum  habuit  pignoratitia  accommodari  poflitt 
non  alio  tamcn  iurc  videatur  id  ficri  quilm  vt  cam  crcditor  iiabcat  cx  pcrfo- 
na  fui  dcbitoris  ,  ccHarcque  videatur  iioc  cafu  ratio  quam  fupra  attuim)us> 
qu6d  nihil  intcrfit crediioris,an  ^  dcbitore  fuo^an  ab  alio  pollcriore crcdito- 
repignoratitia  conucniatur.  An  non  enim  maximc  ipfius  intcrcft  vtco  faJ- 
tcm  cafu  non  conucniatur,quo  ncc  4  debitorc  fuo  conueniri  poirct?Rcfpoii- 
dendum  cft  multum  intcrcire  an  creditor  qui  pignus  fibi  &  ali j  crcditori  da- 
tum  vendidit,pluscx  ca  venditione  confccutus fit  quim  ci  dcbcbatur  fimpli- 
citcr  &  abfoiut^,an  vcro  pius  quim  debcrctur  cx  iolo  illo  coimadu  ob  quc 
pignus  acceperat.  Priore  cafu  omnimodo  vcrum  cft  tcncri  de  fupcrfiuo  cre- 
ditorcm  adione  pignoratiiia ,  fiuc  iurc,  fiuc  iniuria  diftradum  pignuspro- 
ponatur.nec  minus  fccundo  crcditori  quani  dcbjtori,fccundum  ca  qu^  (upri 
diximus.Pcftcriorc  aucem  cafu  diftindtio  ncccftaria  cft,an  iure  vcnditum  fit 
pignus  k  priore  crcditore  vt  in  el.f.VAtnni.wM ,  an  nuUo  i  Jrc  vt  ind.Li.  de  di- 
firM.fignor.Si  pignus  iurc  vcnditum  m  no  potcft  crcditor  anterior  iccmquc 
venditor  cxpcnfam  ferre  pccuniam,  quam  poftcriore  loco  crcdidit^  fcd  cam 
tantum  quam  ante  fccundum  crcditorcm,  idcoquc  de  nipcrftuo  conucniri  ^ 
fccundo  creditore  poteft  pcr  adioncm  pignoraiitiam,  ciiamfi  adhuc  vcmm 
fit  ci  deberi ((.^.VAptnianWi  at  nuilo  iurefada  v^ditio  ijt,ncq;  pi^noratifia, 
iieque  adio  alia  vlla  copeiit  fcojndo  crcditori  aducrfus  pruinim,li  mod6  no 
plus  exegcrit  primus  quim  ei  dcbcrctur?tametfi  plus  cxcgerit  qua  cx  priorc 
&  poiiore  contra(5lu  debitum  cflet  d./.uSc  ratio  huius  diftercntie  quamquam 
fatis  obfcura  illa  cft,quod  pignoris  venditio  iurc  fa6la,cx  iurc  quoquc  recipit 
interpretationem,quiancc  aliud  voluiflc  vidciurcrcditor,qoipignus  iure  v6- 
didit ,  quam  quod  iure  vclle  potuit.  Porro  iurisintcrpretatio  non  patitur  vt 
prccium  redadum  ex  vcnditione  pignoris  quod  non  nifi  ob  anccrioris  dcbi- 
ti  caufam  vendi  iurcpotuit  inpr.Tiudiciumiecundi  creJitoris.pro  aiiaqiiam 
pro  antcriore  fumma  reiineatur :  ciim  pro  reliqua  fumma  Jion  potuerit  iure 
ficri  venditio  pignorum  qua:  fccundus  crcditor  fiuc  prior  accepcrai  vt  in  d.L 
i.fiue  poftcrior  vt  in  d.f.VafitnidnujiZmc  dimillum  fecundum  creditorcm,ncc 
proinde  vidciur  prior  crcditor  cogitafie  dc  fuo  negotio  gcrcdo  &  acquiicdt 
libi  pccunia  rcda<fta  cx  prccioquatenuscxccditdebitu  proquo  pignt?s6:  vc- 
ditum  fuit,&:  v6di  iurc  potuit.Ncquc  quod  boc  cafu  p'gnoratitia  nulla  cope- 
ut  dcbitori,i|ui  nod-.im  in  plcnum  l;bcratu$  cft^noccrc  dcbet  fccundo  credi- 
tori,quominus  pignoraticiam  ip/t  habeat,  qui  fciJicct  quamuis  habcat  cim 
cx  perfona  fui  dcbitoris  qui  pignus  vtrique  crcditori  dcdjt,habct  tamcn  cam 
luoiure&expropriocoflirrictujid  cfttanqua  crcditor,&  quidepignoratitius, 
vt  prainde  iiiirum  non  fit  plusiuriscum  haberchac  partc,quim  dcbitorcm, 
quo  ctiam  inuito  a<5tionem  illam  habct.  Ac  qucmadmodum  dicimus fccudo 
c>f€ditori  remteneri  ctia  muitod*i>iiorctam  in  ftum  dcbitiquim  inprHi^i 
crcdicoris,i5c  in  v/uras  fuas  &  quasprimo  CTcdhQiiColund./.crcdtUy  n.atitisi, 
^  p prior  f .  f^ni ndnm  tf.  ff.qui potur.  inpiinw.  1*1.  ncn  pe  quia  ius  illud  oftcrendi 
primo  creditori  habct  cx  proprio  fuo  c6tra«5^u  cuiuspetfcdi  viresabfiirdum 
iit£codcj-c  d  voluntatc  dcbituris»  iu6cf;iicenduai  cft»  fc^undum  cscditorcm 
'  "  Hh  i 
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qui  dc  pigiiorc  conucnit  carum  rcrum  nomine ,  cjuas primuscrcditor &  pro 
priorc  dcbico,&  pnoc  pigiion  accepcrat ,  G  rcs  illz  diiiradx  fmt  ^  ex  carum 
prcciopriorcrcditor  plus  percepcrit ,  quam  cxantcriorisiliiusdebiti  cauia 
pcrcipere  dcbuincr,  pignoracitiam  habiturum  etia  quam  dcbitor  ipfc  habcre 
non  podlt.quoniahabetcam  fuo  iurc,&:  cx  contradlu  non  debitoriSsfcd  fuo» 
quaH  (ibi  quxilcam  ex  qiio  die  obiigatam  habutt  rcm  primo  credicori  pigno- 
ratamjacii  carum  rcrum  hyperocham  hypochccz  acccpiilet  vtrn  /.cr  ^u^nm- 
dum  i^.f.vlf.j^.de pignor.Uquarebjtnr  lo.jj.(jm  ponor.in p/gn.hdb.  Ncc  qux  catio 
impedit  dcljitorcm  nepignoratitiam  dcfupcrfliio  cxcrcercpoflic  >  ncmpc 
quoniam  adhuc  debitor  elt,cadem  potcft  nocerc  fecundo  creditori  qui  non 
dcbitor  fed  creditor  clli  nec  crcditor  quilibct  ,  fcd  antcrior  in  ea  quantitatc 
quam  prior  poftcriorcin  credidit.  Alioqui  dicendam  eflct,  forc  in  potcflatc 
primi creditoris  vt  pollca  crcdcndo pecuniam,lje Jerct  ius  fccundi  crcJicons, 
concra  Li.iqm  balneum  9.  l.pottor  w.eoi.nt.^zc  magis  poflet  fccunduscicc/itor 
qu^m  ipfe  debitor  prohibcrc  ncpnmus,autretinerccpignus,autd)/lraWcrct.. 
etiatn  ob  chirographariam  pecuRi3m,quod  certc  abfurdum  edet  d ./.crec/i/ir 
$.({ tdem  b/s  eodMt.qtn  pottor.iri pii^n.l  alf.  At  CLtm  primus  crcdicor  nuUo  iurcfc- 
cit  venditionem  pignorum.putafccundo  crcdicori  priufquam  fibi  obligato- 
rum  ,  &antedimiflbm  tamenfecundumcrcdicorem,  nonpoteftvenditici 
quo;  nulio  lurc  tjdba cll,a  lurc  inccrprccacioncm  rccipcre:fed  ex  lucis  tantum 
rationc  fumcndum  eil,&:  inue(ligandum,an  pignoratitia,veIalia  aftione  te- 
ncri  crcditor  dcbeit,qi;i  fuum  reeipit,ncc  aliud  quicquam  prctcrid  quod  ii- 
bi  debcbacur.Placet  vero  non  tcncri  cum,quia  fuum  proprium  iion  alicnuBt 
negotium  gedit:  ncc  vt  iniunam  fecundo  crcditori  faccrct,vcndidit  pignori 
in  quibus  lecundus  illc  crcditor  crat  potior,7cd  vt  fuum  confeciucrcturpro- 
babilierrorc  dudtus  cum  fc  in  vcroquc  dcbico  potiorcm  eflc  cxtujmatct,'ur- 
quehabcre  coBfundcndorum  priiimu)  pignoruin,  dcindcdiftrahendorunj. 
Nam  fi  cum  fciret  crcditorcm  feaindum  cflc  potiorcm  quod  ad  pecuniam 
poftenorc  lococreditam  nihilomjnuspignotacommunia  nulio  iure  diftra- 
xiiret;  Aliud  ccrtc  probari  oportcrct,dariquc  fccundo  creditori  aducrfu<  eum 
non  tam  pignoraticiam  ex  nulla  vendicionc  pignoriS,quam  condiCtionem  fi- 
ne caiifa  vt  m d.  l.fietim  fermtm  n»dereb.credtf.  Nec  enim  carerct  dolo  qui  pi- 
gnus  alicnum  Sc  in  quo  fcicbat  fe  poQcnorem,  nullo  iure  vendidilfct, ade<)- 
quetcncri  cum  aclione  dedoloxquum  eflct,  ll  non  eam  adlioncmillud  im- 
pediiecquod  quoticsaljacompcticnuinquam  lUadanda  c^l.u$.Mttprx/ar  jf. 
dedolo  inalo.  Si  tamcn  ea  vcnditio  nullo  liccc  iurefafba  per  prunum  crcdUo- 
rem,  denunciata  fic  fccundo ,  ifquc  tacuerit  vt  proi:idc  lus  fui  pignoris  tacitc 
remiiiire  vidcatur  ,  fccurus  erit  primus  crediror  ,  ntctam  ei  malahdes  fta 
nocebit,qu^m  proderit  fr.icniia  &  patientia  fecundi  creditorjs,qoi  viiquc  iu* 
risfuicaulam  »5»:pcrfecutioncm  poiuitdctcriorem  confknuerc  l.pjHinn  46./ 
de p4d.hpen,Co*eod.l.4.f  .i.l./t  ionfni/it  y.c^  t.feq.§.fi  voltmtdte  (y  p*(f.ff.quih,nad 
pigi».-»ell.fi  eo  tempore  6.  Lfhypothecis  S.Cde  reiniff.pi^nor Ll.C^dc ptCLMr.ar  S*/- 
pi4n,interd.  ^^.  ^ 
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w.Ok  viderunc  imcrprctes ,  quod  nos  fupr^  docuinius » iiuia 
7j  fpecie,quatn  Marcianus  ex  Papiniano  tradat  i»  d.l.credittrii. 
M  p,P4ptnt4nu.fii\iis  Lfi frtor  D.qt4t  pctiorJn  piantrJjdh.  aftioncm 
K  quam  dedic  ille  fccundo  creditori  contra  primum  de  fuper- 
V  nuo  prccjj  redafti  cx  vcnditionc  pignoris  pcr  primum  iurc 
vcnditi  non  aliam  clTe  pofle  cjuam  pignoratitiam  ,qu3E  licet 
non  aduerfufi  alium  compcccre  poflTitiquam  aduerfus  creditorcm)  aljj  tamcn 
compctere  potcd  qu^m  debitori,puta  iccundo crcditori  cuius  inter/it)  qubd 
habuerit  idem  p  gnns  obligacum.  Iiaquc  fupponentes  pro  certo  interpretes 
pignoratJtiz  a^ioni  locuni  in  ca  fpccie  nullutn  efle  pofle,  quzrunc  de  gene- 
re  &  nominc  adionis.Ec  Accui flus quidem  trcs adfcrt,Condjdionem  ex  le- 
ge,A(5b'Onem  m  fadumj&Oflicium  ludicisquod  viceadioniseflepofllt.Sic 
enim  iWc  zd  i.uD.fie a'ijlr4ci.ptir/cr.(cd  ita  vtnonapcriat  quam  cx  tribuspo- 
(ius dandam  pnjtet^mfi  quod  au  eI.^.V.if>inunuj.mogis^\obiiic  videturtvt  adio 
infadum  ex  haccau(acompctac,eiusriquidemiolius  meminic  ,adie(fcoca- 
men  articulo/orrf  vtdubitantem  agnoCcas.Barcohis  ver6ad</./.i.  ctfi  admit- 
tit  polfe  defendi  tnbus  illis  auxiiiis  pofle  confulcum  efle  poderiori  credicori 
aducrfus priorem,  concludic  tamen  raagis libi  placere ,  vc danda fic  hoc  cafu 
condidioexlegc:mihi  videcur  nihil  horum  probabihccr  dici  pofle.  Nam 
fi  verum  efl  quod  ait  Paulus  in  l.i,D.tle  gondici.  exleg.  Tunc  cx  lcgc  agendum 
eflccum  aliqua  noua  legc  obligatio  introduda  cfk ,  ncc  cautum  c4dcm  Icgc 
quo  adionis  gencrc  cxpcriamur :  Quis  obfecro  cflTc  potefl  locus  condidioni 
cx  lege  in  hac  fpecie,in  qua  nequc  obligatio  vila  noua  introduda  cd  ,  neque 
lex  vila  lata  de  qua  dubitari  pomc  an  obligacionem  nouam  induxcrit.  £cu  C' 
nim  poftluflinianiconfticutiones  dc  conccpc:one&:  cofirmationcDigcfto- 
rum  cam  vim  habent  re/ponfaprudcntum  omnia  qux  cxtanc  in  Pandedis, 
vc  Icgu  authoritate  ccfcaiur.  Quis  tamc  ferac  c6  vfqj  id  cxtedi,vt  c6didio  ex 
lege  vocari  poflit  adio  vlla  qua  fiue  Papinianus,fiue  Marcianus ,  fiue  quis  a- 
liusexantiqiii$prudccib.rcripfi;ric&rcfp6dericdadiefl"c?Habuerucia  olim 
piudciu  refpofa  vim  &C  authoritatt  iuris  §,}e(pan(a  fnji.t/e  it<r.n4tMr.ient.c^  ci- 
titH.i.T).de  orii.iur.Scd  legu  poteftate  nuqua  habuerut.mulco  minils  vcrb  di 
ci  Icges  vnqua  pocuerut ,  ciim  nec  prudctcs  ipfi  nomc  illud  accomodauerint 
jiifi  Icgibus  lacis  per  populu  Scnatorio  niagiftratu incerrogaccac  quibus pof- 
fitcoucnirc  Kgis  diftinitio  aluftiniano  tradita  /w  ^.lexefi  til.tttDJeitir.  natur, 
|f»/.C^c/«/7.QiialisfuitIexIuli3,  lex  Cincia>&lcgcsTalari2edequibuscxcm- 
pluponit  lacob.Cuiac.m 'pjrat,.t{i iit.Decondici,exleg.D.& C-  Ncq*,  verocilm 
Papinianus  aut  cx  Papiniano  Marcianus fcripfit  in d .VtptniMnust^noxc  cic- 
ditorc,qui  picnus  fibi  priori  traditu,tlcinde  alij  poftcriori  obligatu  iurc  vcn- 
didit>».cncri  kcudo  crcditori  vt  fijpcrfluum  precij  quod  cx  anicriorccredito 
accepit  ei  reftituac ,  ita  rcripfic  vt  noua  adionc  &  in  cu  vfq;  dic  incognita,aut 
yc  noua  obligaiionc  induccrccquoru  ncutrum  faccrc  pocuillct:  Ac  potiils  vt 
ius  illud  expnmeret»quod  la  tilni  ohtincbat,  &  dc  quo pennde  alius  Iurcc6- 
fultus  quihbct  refpodcrc  debuiffet.Idq;  vciba  ciia  ipfa,  qifibus  fiue  Papinia- 
nu5,fiLic  Marcianus  in  cxprimcda  Papiniani  fcntcna  vfus  cft,non  ohkwxh  tc- 
ftantur,  quibus  tantiim  abeft  vt  adio  aliqua,vcl  obJioatio  noua  inducaturvt 
Dciji  adioiiis  vllius mentio  ibi  fiat.  Nihil  enim  aliud  Marcianus  fcribit ,  mfi 
quo^fi  prior  creditor  nouacionc  fjfta  eadc pignora  cu  aliis  flcccpcrit,fHCce- 
dit  infuu  ipfi*  iycu,adt6  vc  fi  iicucluicicdiiorpccunia  no  otferat  pofiit  priot 
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pj^nori  vcdcrc.SeH  ita  vtprimi  tatu  pecunia  pofntaccept^  fcrre,  no  ca  c^ua 
polka  crcdidit,  & quod  fuperfiuu  accepit  ex  anteriorc  crcdito,  hoc  (cconcid^ 
rclHtuat:  Quod  vtic]-,  pofTct  no  incomodc  Cic  accipi,vt  nulla  tamcn  in  e4  rcm 
adtione  fecundus  crcditor  cgcret,  cum  pofict  illc  fatis  fibi  confuiere  iDtet^ 
cedcndoiicpignusdiftrahcretur,  nincalcge vt  fibi  darcturfupcrfiuum  prc- 
cij.vel  ab  cmptorc  ipfo  pignoris,vcl  faltcm  ab  anteriore  crcditorc.Quo  cafu 
fufficeretciquod  cxfuo  contrajftu  haberet  hypothccariam  contra  empro- 
temd.LcrctiitoriKrf.  Sedftcumnlto  :Qyi^C\  non  libcrato  in  plcnam  pignorc 
quandiu lcgi & condicioni  fub qua vcnditioni confcnfcrac, fatisfadum non 
fuilTct  vt  tn  l.a  Dittt  Tio  i^.$.qnoci fires  ftt pi^ner.tt4  D.  de re  ittdic.  Prarter  id  qaod 
poirctexipfactiam  conuentione  dari  ciadlio  (iqua  fortc  fttpulatio  inrcr- 
ueniiTct  inter  crcditorcs  pacifccntes  dc  pignorc,ita  vti  diximus  ditlrahendo. 
Acquamquam  non  nego  Etiam  vicr6  dandam  cffcadioncm  poftcrioricrc- 
ditori  adueifus  priorcm^vt  fuperfluum  precij  reftituat,  Ci  ncquc  ftipulario  in- 
teruencrit,  neque  iibi  pcr  cxceptionem  ,  &  intcrceflionrcm  confuierc  pol\c- 
rior,aut  vclit,  aut  poffit,  optimc  tamcn  probat  h;rc  ratio ,  nihilmmus cogi- 
taffc  Papinianum  aut  Marcianum  fupradidis  vcxbis  d.f.V.ipinianusyC[\i\m  vt 
afttoncm  nouam  induccrct ,  qui  nec  vllius  mcminit  a(5tionis.  Confequcn* 
igitur  eft  vt  condii^ioni  cx  lcge  nullus  hoc  cafu  locus  cflcpoflit.Nccfuir  cur 
Bartolus  nos  rcmitrcret  ad  ea  qur  tra<ft.it  illc  in  d.l.  i.  D.  de  condt&.exUf.  vbi 
totam  hanc  matcriam  Dc  condn^ionc  cx  legc  intricat&  inuoluit  tot  diftm- 
dtionibu»  vt  facilc  appareat  >  nibil  alind  affecutum  cura  cffe  nifi  vt  rem  alio- 
qui  pcr  fe  claram  &  facilcm  fjccrct  difficil^ m  &  obfcuram, 

^  ERROR   SEPTIMVS.  _ 

De  condiiiione  ex  lege  er  4ci  ione  in  fjtautn  in  (^ie  l.  credifr  \X,4'    -"  «^' 
*P.tpiniattuj,4ijMl.fi pricr  D.(j'<i  potior.  in  pign. 
hJiXt  adl.uD.de  c»naici.ex  le^. 

g^^^C^ra  V  I  D  cnim  clarius,quim  quod  hac  de  re  fimpliciter ,  8^t2m 
«^'4'4i^aW  P^"^'^  ^^''^  Si  ahqua  obligatiolcgc 

n  M         iutrodu<fta  fit ,  ncc  cauium  cadem  legc  quo  gencrea- 

v^^SiofA  ^^^on\s  cxpcriamur,  cx  lcge  agendum  eire.  Lcgcm  igiiur  no- 
r^^g^^©uam  clie  primum  oportcr,&  quod  ncccirario  fcquitur  nouam 
quoque  obligationcm  quxex  nouailla  lege  introdu^a /?t. 
In  quo  erranit  iim  olim  primus  Accarfius cumque  fccutus  Bartolus  qai  di- 
^ioncm  »o«.f  refcrtad  obligationcm  tanium  non  ad  legem.Nouasenim  le- 
gcs  dixcrunt  lurcconfulti  casomncsquar  fecut*  funt  legcs  duodecim  tabu- 
larum  quarfolx  vcterum  lcgum  nomen  &  dignitatem  habucrunt.  QuxMam 
vcro  excmpla,vcl  ccrtiora,vcl  illuftriora  poilint  adfcrri  quam  qux  idcm  Ac- 
curfius  attulit  ex  l.c*tiod exhit  i9,'i\in€t.$.vlf.lr^.pr^ced.D.dd le^[.  Iul.de adt<lf.l./ 
^uts argentntn-^^.^.  fed  fiqmdem  Cde  donat.l.rnic.  C.  de ftifji-af^.  &  aliis  limilibus 
quaclicctnontam  leges  verc  fmt  quim  conftitntioncs  Principum,  habcnt 
tamen  vim  lc^um ,  iia  vt  non  minusqn^m  legcspolTint  d.irea(flioncm  /.  i. 
Q.de  quxdr.pr/eicript.O'  fit-D.vt  ex lcfilt.SenAtnfc.cr  Vrincip.conJIit.bt^nor. pof.det, 
quod  dc  prudentum  refponfis  ncmo  vnquam  dixit.Sed  &  intcrdum  cucnit 
vt  noua  lcx  aliqiia &  obligationcui  &  acfkioncm  nouam  introducat,  ncc  eo 
nunilstamcn  vcccresadioncs  compctant  qua^anteacompctcbaot  ,fcilicce 
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cum  lex  noncaiiitnomirutim  vt  lolaeaadionc  vtamor»  vtidi  Paulusfcri-. 
i>it  m  Lqtioties  41.  D.  de  ob/i^,  cr  action.  In  propo/ica  vcrb  quat ftionc  quarnam 
obfecro  lex  lata  cft,Quafnain  Prmcipis  conftitutio  ad  hoc  m(iuccn<ium,vt  fc- 
cundus  creditor pofljt agei c  contra  priorem  ad  rcflitutionem  fuperflu i  pre- 
cjj  quouprior  crcditor  cx  venditione  pignoris  ob  anterius  crcdjtum  fada 
pcrccperaiPAut  quid  nccdlc  fuit  nouam  obligacioncm  dc  adioncm  induce*-. 
re^cuin  pignoratitia  compcicret  ac  (ufficeret?  Nam  &  Bartoli  craditio  cft  ad 
</. /.  I.  tum  quoquccuin  noua  obligatio  &ad:io  pernouam  lcgem  aliquam 
introdudaeftjnonideb  camen  competcrecondictioncm  cx  Ugc,(cdexcon- 
travitu  ipro,ri  lex  cam  adionem  pcr  caufam  &  viam  contradla .  induxcrit ,  ve 
eucnit  in  adlrione  quam  Zeno  introJuxic  ex  contradu  cmpby  reutico  /.i,  C.de 
iur.  emphyt.  Pignoratitia  autcm  quam  nos  dicimus  fecundo  creditori  contrs< 
pciorein  coinpetcre.njfcitur  ex  contradu  jpfo  pignoiis,  i Jcoque  vocat  eam 
Papinianusacttonciibquardepignorcdato  proponitur  ml.fnitujjur  ii.D*de 
negdi.gefi.a-in  Lpenuli.D.de  pi^nor.MB.Cir  in  Li.D.de  p ^'lor.^^^oWus  crgo  in  pro- 
polita  quxftionc  locus codidioni  ex lege  rclinquituc :  ncc quod  Papinian us> 
&  poft  eum  Martiaiius  in  d.  §.  T.tpiMunus ,  f».riplit  tcncri  hoc  cafu  pnorem  • 
crcditoreni  p  jlleriori  nouam  obligaiioncm  vclactioncm  inducit,  fed  olic- 
dic  potius  ita  Kis  elTe,vt  probabiiitcr  dubitarc  ncmo  pofIit,qu'n  adio  aliqua 
co  nominc  compctac  ipfo  lure,  qusc  ponbalia  qitim  pignoraiitia  cffenon 
potcft.  Nain  dc  adionein  Factu  ii  quam  inhac  rpcciedandam  clle  voluic 
AccurfuiSjnoc  Bartoliis  relu6l.uur,muit6  minus  dubito  quin  compcterc  no 
polTiccum  fcmpcrritfub(idiaria,hue  lit  ciuili.sfuicprartoriajnecalio  vlloca- 
jucoinpctatquam  fi  iCho  no'niM.ita&  propna  nulla(it,q'  ac  daricomniodc 
poffit  Umnsgentium  j.^.i.D.d.  p.ici.Li.O'  fe^q.Lnafuralfs^.  §.  atii  mde^fr  p.tfi. 
D.de  prxfrr.vn  h,  ajeo  vc  ft  adio  de  dolo  coir.petcre  po^fit ,  qux  ipfaquoq*, 
non  nili  fubtiJiaria  eft ,  adtio  in  tadum  tanqtiam  p<>ftrcr»a  inter  fubfidiarias 
dcncganJa  fitLfelent  is.tnfiH.Lpermi/iftf  i6.$.  i.eod.  Omncs  enim  adioncs  in 
faitlum  vtiles  funcidedquc  non  ni(i  ex  neceditate  ob  vtilitatcm  induccndar» 
ac  proindc  iia  dcinum  h  dircda  nlilh  competat  /  <7«w/«  ii.  -td.  ut.  Aftio  aat6 
de  dolo  fubfidiaria  quidcm  e ft,fed  tamen  directa.  Sed  &  adioncm  in  Fadtu 
•>l»choccafu  locum  habcrcpo{sit,illud  impedit.  quod  non  nafcitur  ni(i  cxfa- 
■>^oaliquo  &quidem  quod  interucncrit  intercum  qui  agu ,  &:eum  quicon- 
nenitur.  Nam  &  indc  niftiones  in  fiidum  nomcn  fumpferunt  ,  &obhoc 
ipfum  perfonalcsfcmpcrfunt,  numquam  rc3lcs,*quoniani  cx  ncgotiogcfto 
proficifcuntur.  Atqui  nuUum  negotium  gcftum  di<i  poicft  intcr  ptioicni 
creditorem  qui  pignus  in  quoantcnor  fuitjiurcruo  vcndidit  ,  &  pcfterio- 
remqninon  cum  priore  fcd  cum  folo  debitorecontraxir.   Quon.odo  igi- 
tur»icripoteft  vtcrcditoripofteriori  prior  ob  vcnditionem  pignoris  iurc 
fa^tam  a^tioncinfaftumtcncatur? 


ERROR  OCTAVVS. 

De  fcnienUA  L  t.D.de pignor.O'  de p  gnor.itittJ  i s  .tm  inier  alios  qtum  ihttr 

dtLitfiem  (^.^redttoyem  duttdi, 

T c  fi  s ,Pignorntftia  a6tio4ic  arqu^  ex  cotradu  copetcre,  n" miru  ob  pi- 
gnus  dacu,&  tamen  ud  a  fecundo  crcditoic  daiCi  cifc  j^ii^nus  piii>rj,lcd 
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h  dcljitorcj  eonreqiicDsig^nir  efli  n  foli  ddiitorl  crcilkor  anteriof f»igiriMNn  I 
ticia  cenen ^ebeac  non poftcriori. Qu6  videtur  ctiara  refpcxiffe  Papinianiis 
nofter  w  A/.  i.Df  f ignir.Tbitcaaans  dc  fidciufforc  qui  pignora  vcl  hypothe- 
ca$fafcepfc»acque  ita  pccunias  crctlitori  fo!uit,att  tcncri  quidcm  cum  dc  cuU 
pacxcmplocrcditons  incuiuslocumruccelTitjfedtameiinon  idcirco  polfc 
coivien  ri  tadiciu,4Uv>Jdepignorcdatoproponiiur  ,  id  cfl  pi^noratitiaa- 
C:tu>nc,noiiulia  vcappatcide  caufa,quaniquod  vcnKn  /itoonraiire  cum  co, 
contra^tum  de  pignorc,aec  datum  ei  pignui»tam^(i  in  cuecUtorfs  ptgnora^  j 
cij  ius  dc  locum  fuccedcric.  Veriim  reipondeo  noh  iftantkme  motmn  fut^  I 
Papinianum  nctlarec  pignoratittam  adionem  crcditori  adiicclBS  fideiiiiJbr5> 
quipignoravclhyp^nhccasfofcepitfct  ,  acillapotiusquimpraccedcnciac-^  i 
iaf<iemlegt«  vcrbu  dcclarani  non  obfcur^ ,  quod  in  ca  Ipccic  fidciufTor  pro-  ' 
piiamandati  avHionc  &  cx  propi  io  contradtu  conucniri  poflet./.y?m^/7</<*-  | 
iu<i<).^.i   D. 'nJrifiat.  Q-iid cnim  neccflc  eft mutuari  adionem cxtrancam 
cx  perfona  credjtoriscum  propria  coaipetat&  ck  propiio  coocia^.?  At  (i. . 
nulla  competi  iTcc  nou  dttbitafraP^pinianns quin  pignoraticia^^itonja^;  ! 
•recipienda  pignora  fua  dacixlebiiflet  t  Alioqoi  cur  qqaererct apj^horautii^: 
ctosiipeceret  in  eafpecie ii  ouUo  cafac^cditori concca fideiaffi^t^l  dari  cam  , 
debcrc  putarctfProbat  igitur  potii^s  ea  lcir>quod  nos  volumus ,  pofle  pigoo- 
ratitiam  dan  ctiam  intcr  alios  quam  intcr  dcbitorcm  &  crcditor6,vt  &  quod 
ab  codem  Papiniano  refponfum  eft  in  d.l.fideiKjfsrli.vn  f.pedittrautcm  DM 
negoi.gefi.  dccuiusrcntcntia&  rationcfcripfimus  Tn  pracccdetibus.Etfi  cnim 
pignoraticia  nafcitur  cx  contrada  datt  pignoris,nihil  taipcn  vctat  fccuodum 
cceditor em  ctiatn  qu  i  pign  us  prlori  Don  dederic  9  dlUi 4^<>oefl»  etctat^f^  1 
^cMMfnorcmexpcrtdnaftiidebitorjs  ad  repofteiidiu&  f^^kiim  qiiod^^ 
pbft  vcmlitionem  pignoricpenes  anteriorem  reperictit^Alw4wim  qubd^r 
ia ias niidebitoris  ex  propri;  pignoris  caufa  fuccelTcrit ,  ncc  aliter  ius faif^|||.: 
gnoriscxcqui  poflSc,quod  tamcn  faluu  ci  fuperefrc  dcbet  poft  dimi/Tum  prr- ' 
mum  creditorcm,tum  quod  ea  rupcrflui  rcfiitutio  debjtori  profutura  fit,qoi 
catcnus  libcrabiti.ir,&-cui  pcnndc  fupeifiuu  iliud  rcflituerc  crcditor  omnH 
modo  deberct ,  fi  ab  co  prius  ac  potius  quam  a  fccudu  crcdicqreconucnirce* 
tur.Quo  tamen  cafu  ius  eHlet  fefiuodo  creditori  tanaua  hypothec^o  iriubfbr 
dinrnerec  ca  reftitmio  debitoti»ilet  m^gis  poflkaebitijljmpe^e  nefed^ 
dusccedicoriosfuumitacxequcrctur  ,  qu^m  pr6bibeN^iMipy||i.crcdi^ 
iJIe  fccundas  diftraherct  fi  nondum  cfTct  diftradum  MjitX.dtmKyem&f^i^ 
ffiorjfftfedjion />o/?.Quidni  crgo  poft  vcnditum  pignus  a  priorc  CB|litorc  c- 
ndimqucab  eo  amplior6pccunia,q«am  quac  cx  antcrioris  creditl  caufa  de- 
bcbaturjHcebit  pofteriori  lupcrfluum  cxigcrc  per  pignoratitiam  adtioncm 
cum  ncque  alia  vlla  poftit  conipetcrc,ncqi  Futuruni  iic  vt  cx  co  aliquam  fiuc 
dcbitor,(iue  credicorifiiociam  paciatur.  Nim^iioc  quoqucnoii^arui  mc^ 
menci  eSt  k\et  c&m  qiftcricttr  dc  daM^kldMoi^  ariidifmts^*  ^JnndSjif 

boccafu  induccnda  mulcum  vrgct,qtiod  cdmCTeditoriuteiiKi!|^ 
iiicperinde  id  habcndum  eft  acli  dcoicor  ipfc  vendcrct  per  pr^llratorcn^ 

quaii  hac  parrc  crcditor  ftc  procurator  dcbitoris,vt  ait  Paulus  in  l.fpi^ncri  29^ 
D.farHil.ercifc.  Ergo  dc  fccundus  creditor  iimilicer  cum  agit  dc  fuperfluo  pie- 
ciii^ucrfus  priorcm  creditorcm  qui  pignus  fuo  iure  vcndidicpcnnde  hab5-  ' 
4ttstftpro  debicoris pcocar^tofc  9  •^oia Ucct  agas^ccat^Ai^  vt^<j[cuinitaci 
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f\ix  confiilaCjagic  catncn  eciaiii  rcm  debicons  (jucm  haud  dubic  facit  locuplc- 
tiorcm  cum  is  a  dcbito  libcratur  l.fi ^upiiit  66.  wfin.D.de  folut.l.fjfecies  ii.D.a* 
AcceftiUt.  Quidni  proinde  jn  eam  reni  habcbic  ctjam  pignoratitiam  adcionc 
concra  priorcm  crcditorem  ^uam  cxcrcere  poflct  dcbicor  iple  ad  hoc  vt  ha- 
bcret  vnde  pofTec  foluercac  iatisfaccrc  fecundo  cr cdiiori ?  Aut  quid  intcreft 
ancapccunia  pcr  debicorcm  cxigacur  »  anpcr  fccunJum  crcditorcm  quafi 
procuracorcm  debitoris?Ex  his  apparct>muli6  miniis  dici  po(fc,quod  Accur- 
iius&Barcolusdiccrequidcinrcdnon  adfirmarc  aufi  funttofHcium  iudicis 
in  hanc  rem  compctcrc  poftcriori  crcditori  aducrfus  priorem.Nam  vc  cgte- 
rap(a?ccrmiccaiuusquacconcracam  imprubabilcm  fencenci^m  adierripof- 
fencquid  neceffc  cft  ad  auxilium  hoc  implorandum  confugerc,  ciim  adlionf 
habcamuspign«racitum  fciliccc>quae  co  nominccompcterepoffit. 


ERROR  NONVS. 
De  Cfonitliitionc  hy^otheidrix  nciionu  cwn  SaluunOf.tut  jliointerdiH» 

ddipifcendx  pofjrfiiontf. 
Ll  k  eciam  qu^ftio  ab  inccrprccibus  noflriscirca  Saluianu  intcr- 
di(5tum  tradcata  eftian  poiTic  illud  cumulari  cuma(flionc  hypo- 
cliccaria^fcd  omncsconfentiunc  poHc)  ncc  rcperitur  qui  concra 
putet>adeoq',nec  fcrc  qui  dubitadi  caufam  inueniat.  Ica  priiinliii 
Caftrenfis  ad  Ijrem  alienJm  num.io. D.  de pignor.  aCi.  &  eum  fccutus  Negu(an- 
tius/«  trddl.de pignor.  in  vltimo  membr.yh.part.num.iS.quos  &  fcferC  &  fcquicuc 
la.cob,Menoch.inremed.^.de  Mdiptfc.poJS.quajl.i2.num.  159.  ^/f^<y.vbi  potilli-  . 
ma  auc  potius  vnicam  huius  fenccntix  rationcm  illam  adteit,  quod  in  poffcf- 
forio  adipifccd^  pctitoriii  cu  poifffrorio  cumulari  poftic »  cx  vera,  inquic  illc, 
iuris  &  Dodloru  (enccntia,dc  qua  in  l.naturjHfer  ii  J.nibtl Komune  D.dc  aiquir» 
fojpji.pv xlcrtim  pcr  Rip.ibi  num.  i^i.Ver  Lcnm  ftnidH  l9.$.vit.D.vndc  >/  ^  de 
yi  armat.  cj*  CJf.f^ftor/tlisde  cauf^of.^  propriet.Y\Q\\h  vcro  inccrprcccs  noftri 
in  hac  vcneruc  rcnLentia,quia  nec  magna  diiVerencta  coftituunt  inter  adionc 
hypothccaria  &  Saluianu  jnccrdidbu,nifi  quod  iudjciii  acflionis  hypoihccari^ 
volunt,^'  hoc  re(^e,eircpecicoriu,SaIuiani  vero  polIeflbriuni.C^-teruiu  ficu- 
ti  dacuc  hypothecaria  contia  quemlibcc  poflcflorem .  Ica  &  Saluianum  ad- 
ucrfusqucmcunq*,  poflldcntcm  dari  voIunt,&  ilcuti  non  datur  hypothccaria 
nifl  in  rem  quo:  probctur  iurcobligata,  ica  ncc  Saluianum  dandij  ;.ibiiiatur 
niflpignoris.obiigatiococrjda  dicatuitfolaad^ori  iciivifla  ncccflic^tc  pro- 
badi  rc  illa  qu^ obligata dic!Cur,fuifle  propria,  &:  in  doiiunio  ucbiroiisacq; 
itaobiigari  iurc  pocuifl*e,quoniajnquiiit,fufticic  inSaloiano  proporfdo  al- 
lcgarchoc  &:narrare  IiccCn6probctur,fed  probanduccmuiT:  cli  iiLca  &:  in- 
uedlapcr  colonu  in  prxdiu  rufticum  fuiflc  ab  ipfo  poiieflj  tcporc  quo  iIlaC2 
iucruiatq;  ica  temporc  obligationis  contracla:  quod  exprcfsini  ^ocuit  Bart. 
adl.i.nu.}.D.de Salutan.tnicrd .c^  ad  l.i.hum.i.C-eod  Etfi  autcivi  vcl  in  hor  ma- 
ximediflcrentiam  conftituerc  videntur  intcr Saluianum  &  hypothccaria, in 
qua  nimirumfatcntur ,  quod  ncgarc  ncmo  pofsit  ,  incuir.bcic  n»^ccflari6 
creditorivc  probetrcm  quampignoris  iureperfcquitur  pcrtir.uinc  ad  de- 
bitoreiuredominijco  icmporc  quo  conutjituin  ftutdcpigni  rciVt  &  Mc- 
nochius  admittit  dtci.quafi.iQ.num.i^i.  Si  tamcn  clFoCtum  rei  infpicias  nul- 
laprorfus  niflverbalis  cfthafcquxab  intcrprctibus  admittitur  diffcrcntia, 
Nani  &  hdcm  iiitcrprctcs  volunc,  quocics  hypoihecaria  comra  dcbuorcm 


i4S   ANT.  I^ABRI  D£  ERROR.  PRAGMAT. 

ipfum  auc  ipnushdtdieibcictcecar^ncmdleco^ 

bc(  4ominiuin>fcd  tintilin  vc  poireflionem  dcbitoris.  Sic  emm  Afflt^.  inf» 
Uedffli',  i%in  firr.in  quo  igitur  volunt  mclioccmciTehacpartc  condicioD^ 

Saluianl,quim  hypothccarj^adior.isPIneo  nimirnm  vthfe,qaam  dicimusj 
dilT;  emiat.^m  obtincatcuin  hypoLhccaria  non  contra  dcbitoreni  ipfurr^fcd 
Ci>ntrdrcrtiuni  poffclTorem  cxcrcccui  >quo  dcmi\m  cafa  omncs  admittunr, 
creditoii  neccrtanam  clFe dominij  ptobationcm.  Aiqui iam  oftcndimusin 

gtXwcdcncibu;>:iulIoj)cnituscarupo(re  Salaianum  compcteretntdari  cocra 
Irti  um»fed  aduerfus  lolam  conduaorem  ct  (kivc  hercdem  9X  L     de  fnm» 
^ S4tiUn*iMmi,lh^  <]UK<ab  imerprctibas  diflcrentia  conftituitur  lnter 
S.iluianum  interdidlum  &  Seniianam-ladtctaBi  j  ciim  nuUa  cffe  poffit  eo  ca. 
fu  4|uo  folo  aliquam  efle  interpretcs  volunt ,  confequcns  cA  vt  cfifedu  ipfo 
proifusnulla  fi..Scd  tamen  felluntur  apertifTimc  in  co  quod  rcmiltuntcre- 
ditori  nccoflitiKcni  pr.  badi  dominij  li  agat  hypothccaria  cotra  dcbirorem, 
aut  contr.i  deoitoris  hercdcm,vt  fcqucnti  Dccadc  ofl:cndimus>co  cafu  con- 
dicjonis  -icbcat  efTecreditor)  quam  cuni  agic  adueifus  certium  poCCcHorcn). 
Nettanc  vilo  iuris  loco  ct  dirandio  pro£tt  cft>  ncc  rurfvmdiiDitari  opor-, 
Cet  qbln  adionfsbypothccarif  vnacad^mqnc  formula  olim  fiteritsexqaaib- 
la  vim    poteftatem  a(5^ionis  xfliaiatinecefle  eftftion  expcr[bna  debitom» 
prxfertim  cum  fiuc  adoerfus  dcbitorcm»  fiuc  aducrfbs  tcrtium  pofle£brem 
hypothecaria  proponat«r,a(?lio  in  rem  fit,non  in  perfonam  /.  perffcutiont  24. 
^Cj^Hth./eq.Ctie pt^ncr,  Fuitautcm  proculdubio  formulahsc  a£bionis  hypo- 
thecariz  o rani  caui  fipAret  Tttium  e4m  rem  de  ryw.*  ti^itur  in  bcnis  hahmfffyi  uin  de 
fi^nore  connenit^nec  ed  res Mdtmo  aretUion  ttrbitrto  tuo  reJiuHeturt  tnnc  <^umtti  eAret 
fi^^MkMiepoJfijfvremcmdeimimi»  Cx^batora  fcilicet  adtiononyil|a|bimttto' 
trariaram  f,frMitreJfttfliiJ§  nSmisrhi  adionciaibjtrtrise  dcm^i^r  cattck 
ijuibus  Ci  iudicis  arbicrio  de  reftitocddt  fciion pareator  >  ci bono  ft  cqoo 
coodemnacioficAtquinihilde  eo  quodpcribllemnem  formulam  prdal^ 
ptum  eft  remittere  iudex poteft>cui  nimirum  perinde  addidus  olim  crat at- 
queferuusglcbx.  Etquamuis  caformulx  impctrandse  dandaequenecefllras 
hodiefublata  ht/fl/.f/^C.i/f/onwM/.^/m/^fry.rft^./i.^/^/.  illud  tamen  ex  vcterc 
iure  rempermaaittfV,tnatura&qaaiitasadionisperpetu6rpedanda/eruan- 
diqucfictiOa^CfoQin  omniom  tnrbacio  confurioque  inducatur»  vt  nos  ad 
cum  ^H|riM!H^       inCodicc  Fabriano.  Eft  igitur  hoik  nenmin^ 
qidiiimm%yp<>mecariaadioarbitraria,  candcmq;  proindCv$^^natwr& 
reciaens  quam  veterisformola?  vcrba  przfefercbanc.  £t  conrcqill^iii^aden) 
ho<fie  prooanda  funt  agenti  hypothecariasCiQa; probanda  oltm  eiant  )  eoi^ 
d^mque  modo  quo  iam  olim  concipienda  eft  condemnatio  ,  tn  id  omne  fci- 
licctquodintercft  agcntis  ii  rcsnrbitrio  indicisno/ircftituaturi/»^t<fll^rif 
MioNecrl./rwter  ii.i.v//.f«/./i/.D.<if  <>;>i»cr.  ^*^*?^*^^  v      r  ■  fS-'*?^  ^ 

i>u*ntum  titfiet  hjpotkec4r$4  a  Sdluiano  eti^m  in  adipifi endu pcfffJuMef 

X  quo  magis  apparct  quatij  hypothccaria  diftet  a  Saluiano^ed^  qood 

ad  causa  adipifccnd^  poircfsionispcrtinct,  quSquam.n.dici  fblct,per 

Sauiaii4  &quaii^Se£ttMaiauocarioudaf  o^^  yediior  6^. 
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D.df  futlhdi\ii\\  iiidiciu  illudad  polTcfsioncadjHchcndendajVt  fcuptu^ft  in"' 
i.fitiebtftr  \o.in  fin  D.c/e  pi^nor.  ^.Cod.eod.  id  taiiicn  non  fic  accipi  dcbct  qmli 
in  eo  ludicio  agatur  dc  adipifccndaporfcflione  pcr  mifTionciii  in  poffcffio- 
nem  vt  volunt  interpreccs ,  (  cflet  cnim  alioqui  dicedum  poflclforium  iudi- 
ciiim  nonpctironum,  nec rurfus cx  intctdidto  vUo  miitiiur  quis  in  pollcf- 
iionem,fedcx  cdjclo  ^  cx  certis  tantum  caulls  dc  qiiibus  in  titu.  D.  fjuib,  ex 
(Auf.  tn  fcfjf.  cat,  Poftquam  vero  quis  milFus  cft  ,  dat  practor  intcrdidhim 
ne  vi5 ei  hai i*«/.»f  \'is fi.tt  et  qta  in i*off.m]j'.eJi.){td  ita  vt  pcr  tam  adionc  poiric 
crcditornancifci  ^adipifci  poflefiioncm  pignoris.at  nontam  vi  &potclla- 
te  a(ilionis  quam  mctucondcmuationis  vteucnit  in  ca^tcris  omnibusadio- 
nibus  arbitrarijs ,  in  quibus  ncque  acUo ,  ncquc  condcmnaiio  cft  ad  polfcf- 
iionis  traditioncjii ,  aut  rcftitutionem ,  fed  tantu.n  ad  iitis  irftimationcm  & 
ad  id  quod  intercrt  fircs  non  rcftituatiir.    FcfcllilTc  videtur  intcrprctcs, 
quod  vidcrunt  hypoihccariam  nonaducrfus  alium  cxcrccri  pofie  >  quam 
qui  vcl  poflidcat,  vcl  dolo  malo  dcilcrit  polTidere  il.^.in  yemlic4iitne,ncc  ob- 
feruarunc  non  hoc  fieri  ex  eo  quod  in  huiufmodi  iudicio  agatur  vlloinodo 
de  polTcftionc  ,  fcd  quia  ncque  poicfl  iudcx  proceccrc  ad  condcmnatio- 
jicm  nifi  prjcccdcntc  arbitrio  &  iuftu  rc»  reftitucnda:  ,  ncqae  arbitrari  &:  iu- 
bere  rcm  reftitui  abco  ,  qui  Ti  ncque  poftideat  ,  neque  dolo  malo  delicrit 
poftidcrc, non  poftjt habcre reftitucnda  rci  bcultaiem.  Nam 5cidcm  cuc- 
nit  in  divc€la  rci  vindicationc  quam  tamcn  ccrtnm  eft  non  de  poftcilionc 
dari  fcd  dc  dominio  ,  idcoque  non  tam  malc  quam  fruftraillumagcrc  qui 
vindicaiionem  proponitaduerfusnon  poftidcntcm  l./jififKtiterio^6.jf.  derei 
yindtcat.(\\idLm\\\s  iudicij  cfFcdus  non  jJle  ftt,  vi  dominium  acquiratur,  quip- 
pc  quod  ador  fuum  cfte  contcndit^fcd  vt  vcl  rei  poflcftlo  rcftituatur  fi  con- 
demnationem  euitarc  poflcllbr  volct ,  vcl  qiinnti  ador is  intcrcrit  condem- 
iiationcm  patiatur  l.cffiuuw  <),ljsqiit  deftinAtitt  24.  d.  l./^i petiterfo^6.  l.quirC' 
Jltmere  d.f.eod.  Sic  &  in  adioncquod  mctus  caufa  Utttn  fi ium  14.    in  hae 
aHione cr  feq.D.quod met.cauj.  dci\i  adionc  Dc  dolo l.arbitrio  18.  D.  de dolo,  & 
in  carteris  aibitrarijs  cucnit  vt  non  ad  rcftiiutionem  viljus  rei  condemne- 
tur  is  qui  conucnitur  ,  fed  ad  idtanturaquod  adoris  intcrcft  ft  rcs  non  rc- 
ftituatur.   Cum  igitur  in  aclionc  hypothccaria  non  dcpoflcftione  qua?ra- 
tur ,  ied  dc  pignorc  ,  nec  tam  in  id  agatur  vt  reftituatur  poflcftio ,  quam  vt  ft 
arbitrio  iudicjs  rcftitutio  non  fiat » id  quod  mtereft  pra:ftetiir.  Apparct  non 
poftc  hypothecariam  dici  remcdium  adipi/cendx  pofteflionis  vtcumSal- 
uiano  poflTit  concurrcre  :   AtqaciiafuifTeius  vetus  vthajcduoauxiliaScr- 
uianaj  &  Saluiani  concurrcrc  numquam  potuerint  conftat  manifcftjftimc  ac 
indiibitantcr  ex  co  quod  Seruiana  &  quafi  Scruiana  pcr  iudicem  expcdic- 
batur  &  pct  iudicium  via  ordinaria,id  cft,  per  adionis  tormulam  quam  prar- 
tor  aut  alius  magiftratus  praffcribcbat  ludfcidato.   Caufa  vero  intcrdidli 
Saluiani  ,  vt  &  carterorum  iKtcrdidorum  apud  prcetorem  ipfum  tradaba- 
lur,  cxtraordincmnecdabatpra?toriudiccmj  fcd  ipfc  intcrdictbar.  Quo- 
modo  igitur  potuit  olim  freri  ,  vt  cunnilarctiir  intcrdifti  m  ftiie  Saluianum 
fiuc  aliud  cumScruianaquar  &  alium  habcbat  iudicein  5v  alinm  co^rofccn- 
di  pronunciandique  rationcm  dcfidcrabat  f  Sane  cum  hodic  Iintfublata: 
diftcrentix  cognitionum  cxtraordinariarum  &  iudiciorum  ordinarioruni 
pojil.i  Cod.de pedan.iudic.  ^.\hini.hfiii.de  intcrdiCi.uow  poteft  hodieratio  hsc 
impcdirc  cumuIaiioncm)&  ad  hocfortafle  rcfpexit  fummusPontifcxi;|///^7. 
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^uptmajioralis  Jeomf.ptf  cr propr,  Etfi conuenicntiu» viderar^nea tex p6ii« 
tihciaquac  iurisciailis  authoritate  nititor  ,  fecundom lcgcm  cioilcm  intel- 
ligitar  a  qua  cumulationeiii  iftam>n  dixi,nuUoinodo  admittcbat ,  nec  aliud 
ydit  rummus  Pontifex  nifi  vt  eodcra  temporc  poffintpetitorium  &  pof- 
iTcflbiium  propont\  vt  olim  ,  nifi  ciim  ccrtatar  dc  letmcnda  portdlio- 
nc.    AtlJimiu  quod  Papinianus  noftcr  ncc  adJidic  ,  ncc  addere  potuir, 
fcd  tamen  fiimmus  PontiFcx  potuit  ,  &c  apud euiidem  iudiccm.    Nam  &  id 
alia  ciuiliconftitucionecautumeft  ,  quaecxtat/iftwrfKlO.^trffWMfo.  At 
nos  quxltioneni  hanctraaamttscontrainterpretct&pragmaticofiioilto% 
qui  non  diftinguentes  ias  nonum  i  veterecumulationcm  poiTcirorii  adi. 
pifceiMbe  m  rccupcrand*  cum  petitorio  iam  olim  pcrmiflam  fuiifearbi^ 
mntnr.  Fateor  quod  Papinianusaiti»i///c7.  /.  cumfNndHm  i8.    i.  D.  ynde  >ir. 
Bam  qoi  vindicaait  fondum  ab  eo  cum  quo  potuit  interdido  Vndc  v/  cx- 
pcriti  pcndcntc  iudicio  nihilominus  interd  cto  rcAcagcre  ,  qui.iPrxcor 
dando  ii^icem  de  proprictate  non  aufteit  libi  potclbtemcognoiccndi  dc 
pofferrione ,  cuius  caufa  fcmper  fauorabilior  ,  quia  fummatiacft.  /Mw^ 
latebor  fimilitcr  cum  qui  cflBperitagetcioterdfao Vndc Vl^MliiWiiJ»^^ 
fe  fivelitrenfvindicatc  9  quiacftmprartorisfitditaareindidutn^*»***" 
caftfii  interdidiextra  ordinem  cognc^cit »  cur  patiatur^i 
pdufqoilm  dc  poflTcfrione  ipfc  pronanciaacfit  ?  oftenderetoru 
do  in  ea  re  iurifdiftio&authoritas  pra?toris  ,  prxter  id quod  Booi-poffd'- 
fionis  hanc  fcntentiam  non  patitur  ,  vc  qui  ca-pit  agcrcde  poircfllonc  aut 
conueniri  ,  etiim  quxftionem  proprietatis  moucrc  poffit  ,  antctermina- 
tam  poliefUontscaufam/.8.f.v;«/f      Mjetus  vero  fcmper  eft  vt ^ pofWfio- 
nc  incipiatur  Lisam  JefUnMit  14.  DJe ^ymJk,  Salui^nopt^^gt 
pcriendamjellttfieri  poflit «  fi  nonpoffit  tanrdemftlifiilier 

ad  Serttianumvel  quafiSemttnom  iudiciumjii^  loaaii.^  ^^^^ 
diSMMJmttfiJ^x  quo  maxime  loco  apparetUlti|Jb» 

ptoponendis  huiufmodi  rcmcdijs  ordincni^^^>;  *^^t^- 
hunc  feruaii  debere ,  qui  tamen  in     V  ^l^j^^i^i^^^ 
ijscumulandis  Itcumularipof-  K- 
-      ^  fcnt ,  nullus  rcquircrctur.    y:-^  >^'j^^^ 

Hisaddcquxfcripfi-       r  - 
masi»£hw«4» 

•dentk,  *  .  . 
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D  E  C  j4  S     LX  1 1  I. 
Error  primvs. 
De  ffrohdttone  domin*}  qnA  re^uiritur  in  aHicfje  hypothecma, 

O  G  V  N  T  nos  ca  quseproximcfcfipfinnisDe  cumulationc 
SaJuiani  cuiii  liypothecaria,  fubiiccrc  hoc  loco  ^uid nobis  vi- 
^  deaiurde  illa  etiam  qusrtionc  quam  inrcrprctcstra(ftant  fatis 
(raagnacontentionc,  Quid  probandum  habeat  is  qui  agit  hy- 
» ^^,^-^,^^  j  poihccaria,fiuc  contra  dtbitorcm  ip/um,aut  cius  hcicdcm,(i- 
uc  contra  cxtraneum  potrcflbrem.  Nam  ncc  Acciir/lusiprc  in  eo  videtur  li- 
biconftarc,  cui  aliquandoplacct  fuflicerc  vt  crcditor  probct  fui  dcbitoris 
poflcffionem  iun(5lam  cum  bona  fide,etiam  finc  titulo,AIiquando  vcrc^c- 
xigi  titulum  cum  bowa  fidcAliquando  dcniquc ,  rcquiri  omnino  vtprobct 
crcditor  dominium  fuiirc  dcbitoris  tempore conflituti  pignoris , aut  faltcm 
rupcruenific  dcbjiori  poft  conucntioncm  dc  pignorc  fi  vcl  obligata  /int  ge- 
ncralitcr,vt  ficn  foIct,bona  omnia  prarfentia  &  futura,  vtVw  \,tjr  qujtnmdum 
15.  qmd diciitr  D,  de  pigvor.  vcl  indiftnidc  bona  omnia  non  fada  prifen- 
liiim  mcntionc,  quo  cafu  etiam  futura  in  obljgationcm  vcnircplacuitlufti- 
nianoi»  i,vlt.C.q*ares pignor,  <^li^.  fefi,  Intcrpretcs  noftri  aljtcr  atqnc  aliter 
fcntiunt.  Magis  tamcn  communiter  probatum  vidco  quod  fupcriorc  ca- 
piic  diximus  cx  Matth.  de  Aflfli6l.  dectf.j,^^.  nuw.  W/.pcit  Caftrcnf  nHl.rem 
nlienMnt  D.  de  ^ivnor.  a6i.  DiftingHcndum  efleancontca  debitorcm  ipfuni 
autipfius  hercdem  hypothecarja  cxerceatiir  ,  an  contra  cxtraneum  poflli- 
dcntcm.  Priorc  cafu  fufficcrc  probaiionem  poflTeffjonis,  Poftcri<5rc  vcro 
rcquiri  ncccflaribprobationcm  domjnij, aut  dircfii aut  faltem  vtilis,  Aut 
deniquc  quafidominjj,vtloquitur  Bart.  *d  (hii.l.rem Miemnnnvm.^.  6. 
Etfi  Bartolus  co  loco  videtur  aljquantiflum  djflcntire.  Concludit  enim 
nullo  cafu  fuflicerc  ad  hypoihecariam  quod  debitoris  pofle/IIo  fola 
probetur  ,  fcd  illud  prxterei  omnimodo  exigi  vi  cicdiior  prcbet  do- 
.  niinium  diredum  vd  vtile ,  vcl  falum  quaf»  donunium  dcbjtons  , 
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tlrii  quoJ  lubjung:t7/t.f.w«/«.  6.  nccinAibtilitcr  ,  fariliorcm  cflfeprobatio- 
.tlpmdoiimi  jcomiMdcbitorem  aut  cius  hercdcm  quam  conti.i  cxtiancumi 
•  Poilc  ndiuqueprobjrj  domiii.um  contraJebitorem,  Jut  iplius  iicicdcni  pcr 
foia.n  polVefllijnisprobationciii,  proptcreaqivbd  uquu,noii ^oliit  dcbiior 
rctcLtc  cicditorj  cjui-ftioncm  dominij,vt  noccfjB(liGQrdlflbiCQric3(i.y^  ^t^mrt 

comrt»Mf.AccoBCca«traneutn  poi&flbrcait  fiu^can/tinJiAbeat  ab  alio  quam 
\  debitore>6ue  ^  Jebitore  iproi&  duc  lucratiuamiGue  onero(ain«  hpn  ex  fola 
poiHnioneprobari  pode  doimnittm>fed  aliis  fnodis  probaiidunincccOari6 
ellc  aut  dircdum  aut  vtilc»  aut  faltcm  quafi  dominium.  Ita  cnim  condudit 
illcaducrfusCynuin  qui  fvipradidam  diftindioncm  admittcbatex' /. -r^»</ 
CeKtim  4.J) .d.'  .tuthor/s  D.  de duU  except.  quo  tamcii  loco  tradat  Vipianus  dc  «- 
gentc  cx  citulo.nnguUritnoa  de  poindence>cuius  faaorabiliorcn)  condicio- 
Hem  efle  volc  BaRoUis  ne  vnaiiani  ei  dolns  authoris  fai  nocearyfuie  iaoM* 
.  aam » (tue  oneco/am  ou(aai  tiabere  proponacor»  In  fuaiaH  vnicBartolns 
onmi^ddo  &omnicafu  neceirariaih  cHe  agenci  hypoth^catia  noi\  modd 
allegationein^fed  ctiam  prob^tionem  dom:nij,vcium  aliter  contra debico* 
rem  autciusfucccllocem  vniucrfalem .alitcr  vero  contra  cxtraneum ,  &  fiic- 
cefTirem  J  .bitoris  (ingularcm  probari  dcbercPragmatici  tamcn  nofk/,qui' 
miniUiubtilcs  funt  quam  vt  Bartoli  fubtilitaiem  pcrciperc  8c  ad{Kobirc  ^ 
poritac>craf(ius Sc ptnguius rcm  xftimantes ,  magis prubare  roleuc ,  vt  fu&-  I 
ciatcredftoria^cntjhypothccartaallcgdLc  &  probacefblaiiidebic^cispof^  j 
fefiionem  >  qaotie» agtt  contra  deb^coxvni.  Cnius  lencenric  rationein  pleri- 
que;iilam  adterunt , qnod  nihiraotpanim  interefirc  vidcatur  debttoris, qut 
ciim  non  ncgctfe  dcl>ere,eftugcrcnonpoteft  quominilsriue  hac,(iuc  illaa- 
6lione  &coiuicniatur  &  condcmnetur.  QiUTtamen  ratio  li  rc(5la  elletpc- 
rindcprobarcr,  ncque  ad  hoc  adii:^enJum  clle  ci  cditorcm  vt  probandam  hs- 
bcrct  poiTcnioncm  dclntorjs  fu;  tcinporc  conucntionis  jnipcdo.  Curnon 
cnim  luihccretpoilciiorcm  e{re  debiiorein  cotempore  quo  conucniretur, 
c^mtfequeiiicurum-eiret  illo  caTu  vc  refticuendac  rei  liabcrec  hcalwiemfLS 
fmiMf^.iM-paiikmMnt  Djie  pipnr,  Atqui  poi^dum  ex  interpretibus  jBot' 
quam inuendus  c(l  ,qai  c6  vfiiucprogreiraslicvtdixerit^nihil  intereman 
debitorrehiobli^ttampoiredcritco  tempore  qtio4p(amol>Ii^air>necne: 
fedfufflcerc  vccim  nVn  ponidcar,cum  conucnftur.Quis  vcrb  KTat,  vt  quod 
tot  loc;$  fcriptum  cil  crcJirorcm  ngcntem  hypothccaria  prob^ie  cichcrc 
icm  fjille  connciitiOnistemporein  bonisdcbjtoris,rclirjngi  dcbeatad  eum 
carjra  quo  hypothcc?.ria  nou  contr.i  debitorcaj  fcd  concra*tcftimTi  poffcf- 
Yorem  eyerceator?  Sed^Sc  rcptignat  Pdulas  m  Lrem  tltwm  4i#D.  de  p  ^^sr.  40, 
vbi  ncgat  p  one  debitorem  qui  rem  alienam  obli^anit  conueniri  direC^a  hy- 
poth  ccana  etiailifi  domino  r  ci  fucccderit ;  Ncgit  poiTe  conueniri  criam  vt:'i 
domioum  retobligjrxpcrdcbitorerncui  hercs  ipfc  cvtjtcrit»  VtintcMfC>- 
niusparlim  pro  'tllc  a  j  h^- ■othccarinm  cjuod  dcliitor  fit  non  ino  J6  pnfid* 
for,  vci  u  II  (;:;an-,  Jom  iuis  rci  obiigac<r  ,  niii  vcl  Uicrit  lam  tirn  cuni  p  sn^v^ 
COii{tituehatur,vcl  laltcni  iHuJ  ctiati)  concurrjt,  vt  Je  piL;norc  illc  iprepcp:- 
gcrit,cuidoininiumfupcrucni:.EcraiJo  efi,quia  qnikjuis  .igic  iiypothccar 
pignus  yindicac-,  dicitque  rem  in  quam  agit  clfc  ifbt  obligatatn ,  vndc  &  pi~ 
gnortsvmJicatioapf>eUitar<^'#.M  viriiicAume,  Q'>cma<iiiiodum  dicimus 
yihd^attonem  rei  dtciB&am  itlam  9  qux  ficiin:e4omiflij  ab  co  qui  dicic  rcm 

'  fuam 
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fuam  cffc iure  vel  gcntium,  vclciuili Ijarem  15.  D.de  rei  xindtc»^* QijmM  27. 

f.M-genta  D.de  *itr,<s^  orientdcgAi,  Nec  alio  fcnfu  potcft  veriim  cfTe  quod  vul?r. 

g6  ia<5latur  pignorts  perfecutionem  cfft  in  rcm  l.ftgnoru  ly.DJeft^nar,  L  di- 

fntrui^.Cetd.ciim  alioqui  certum  At  hypochccariam  adionem  ede  arbi- 

trariam^&confcquentcr  in  ca  fieri  condcmnationem  pcrfonalem  ex  bono 

&a?quo>n  rcs  obligata  non  rcftituatur  arbitrio  iudicis  i.pr^tereA  hJiJeACiio^, 

Vbj  quod  dicitur  adionum  arbiirariarum  alias  eflc  in  pcrfonaro,  veluii  qui-, 

bus deeo  agitur,quod  viautmecuscaufa, autdolo  malo fa^um  cft ,  &  De 

eo  quod  certo  loco.Alias  Vcrd  in  rem  veluti  Publicianam,$cruianam  &  qufl^ 

/iSeruianam»oilendit  facisadionem  hypochecarriam  qua  deagimiis,tiicti|| 

rem,non  qaia  in  rem  fcripta  tantilm  iit(idem  namq;eucnit  in  ad^ione  Quo^, 

inecuscauta,&inadione  Ad  cxhibcndum,  quastamen  &  arbitraiias ,  &  in, 

perfonani  cffe  certiflimum  cft )fed  quia  rem  afficit  &  adori  obligatam  cffe 

inccndit.Quod  in  c«terisarbitrariis  non  fimiliter  euenic ,  quae  in  pedonam 

funtinec  li  in  rcm  fcriptx  dicantur,quali$  cft  adio  Quod metuscaufa LmeiH 

ff.^.i.Utein JitHw  i^.^.in hdca6ittne  D,^uod met.  cnuf,  Alioqui  paullatim  dice<4 

nius  nihil  refcrre  an  acftio  (it  mere  in  rem,an  vei6  direda  in  pcrfonam  ,  ia 

cem  vero  fcripta.Fit  i&itur  ex  neccffitatc  &  nacura  adionis  vc  quicunque 

git  hypoihccaria  probare  dcbeac  rcm  ipfamquam  per(equicur  p|{Ugatam 

ene,&  confequcntcr  fuiffe  in  bonis  eius  qui  dicitur  cam  obligaffe ,  cum  fieci 

ncqueat,vt  i ure  obligata  Ht ab  eo  in  cuius  bonis  non  fucric  >  liccc  is  centra 

tiucm  adtio  exercctur  fit  dcbitor,ncc  negarc  pofllic  fe  dcbecc.  Faieor ,  quod 

omncs  adniittuncneceffarium  etia  elfc  vc  qui  agic  hypothccaria  >  dicac  pro- 

b^tque  fibi  debcri,quoniam  ficut  pignoris  &  hypo(hecxobiigatio,non  nifi 

accefforia  cft,ad  obligacionempnncipalcmrlcancchypochecaria  potcft  ftb- 

riftere,nifi  quidiu  vcrum  cft  pccuniam  foluc^  non  ellcaut  aliter  eo  nommc 

fatisfadu  non  fuiflc/.^r^f  15.}.  euam  D.depi^nor.  licct  nonnunquam  eueniat 

vtfublata  quoquc  principali  obligationc  vinculum  pignoris  nihilominus 

durct  l.i.C.de  luit.pt^w.lJehitot  59  D.dd SC,Tt  ebeU,l.pen.  $,  l,  D.  de exctft.rti 

iW/f.dc  quarum  lc^um  fcntentia,  &  rationc  alibi  fcrijpfimus.  Scd  nemo  ta- 

men  idco  dixerit  fufficere  probacionem  debiti  ad  cxerccndahypothecaiia» 

necfi  contra  debitorem  ipfum  aucip/iusharredc  excrceatur-.ciira  nihil  vetec 

dcberi,ncq',  umen  contra(^u  cffe  vincuiu  vUu  pignoris ,  aut  quia  «6  conue- 

ncrit  dc  pignore,vt  in  LArtfio  ^.D,^^  res  fnin,wig.Po/!.wt  quia  is  p<gnorf^. 

deritqui  nexu  faccrc  n6  potuit,ncc  iurc  o^h^ve l.vlt.C,fi*iienjresftgn,ddt^^ 

*'  -  '  »  "  ;  1'    I  ■  „     ■  .  , ,  1  .•■■■^«'' 

JJJ..'  .'V   "  "        ■■         I  ■  ■■•  ■  I  I  1  .  ■! ..    ^  ■     .    .  e.'.- 

'  •  E  R  R  O  R   S  E  C  V  N  D  V  S. 

IDf ficiendts  dehitort  denttnciationibus,  jtd l.debitores  lo.CJe pignor,  ' 
Crl.credttor^.CiiediJlr.fi^ttor. 

SffJW^j;^  Ed  nec  illud  vcrum  cft,quod  tra<flat  Bart««/ d. l,  rem  tiUenam  nit» 
Etiam  probandum  cffcin  hypothecaria  qu6d  debitor  fuerit 
2fev^Jw\in  morafoluendi  debiti  ex Uebttores xcC.de fiinor,Qov\i\zt.v\,tu. 

quoq;  cum  d)c$  penfionis  nontiu  venit,quo  cafu  no  poteft  debi-. 
tot  ellc  in  niora,cum  nuUa  imelligatur  ibi  moratieri  vbi  pctitio  nuIU  eft  IJt 
ptifillfu  127  Je  verh.o6lig.l.mors^%.  de r^egui^itr.  danda  tamC crcditori pignoru 
pcrfecuuonc  iiiedio  i6pore,quia  intcrcft  eius  Vl  cx  Celfo  Vlpianus  kribit  irt 

Kk 
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Lquxfiii4>»  i4.D.</f/»i|wt>»  .Ncceftc©ntrarium,  quod  rexripferum  Impcrato-" 
res  in  (i.UiifiioreSiPrxCcntcs  dcbitores  priiUdcnunciationibus  conuenicn- 
<Ios  cfTe.ld  cnim  ad  cd cafum  pcrtinct,quo  credicorvdit pcrfequi  pignora no 
^antiim  ad  auocandam  eorum  poncfTionem,  acquirendauique  fibi  retcoiio- 
ncm,fed  ctiam  ad  ea  diftrahenda ,  quod  vtique  tacere  non  potcft  nili  prxcc- 
dentc  dcnunciationc  ,  non  foli\m  fi  conuencrat  ne  polFctpignus  diftrahi, 
^uamquam  co  cifu  trinam  dcnunciationcm  pr.-eccdere  oportct ,  l./icontiimi 
j\.D.cle p!^nor.4ci.(ed  eciam  fi  vel  de  pignore  diftrahcndo  nominatim  conuc- 
nerit,verde  eo  nihil  di(ftum  fit.non  quafi  voluntas  cxquirenda  fitdcbitoris 
an  cofentircvelit  diftraftioni  quam  vtiquc  impcdirenullo  modopoteft/.i. 

i.C.(iebit.vencht.pignor.imped,noii  pojl.  quod  autemHeri  potcft  inuico  debi- 
torcjcur  non  ctiam  illo  ignorantc^vH/fl^./.fy/ji  poieft  i6.de  re^ul.tur.Sed  vt  umo 
niaiorc  precio  pignus  diftrahaiur  debitore  emptores  vndiquc  conqucrenfe, 
quorum  licitationibus  fiat  vt  pluris  rcsajftiajcturi  commodo  dcbitoris , qui 
quod  plus  crit  in  precio ,  quam  in  debito  per  adioncm  pignoratitiam  rcpc- 
liturus  eft  ,  ita  vt  ob  cam  caufam  dici  polfit  vcnditio  factadolo  ma\o  qux 
infcio  debitore  fadta  eCil.ircditor  ^  C.dc  dt/lyaJ.pign$r.  l.eunKontru  /^A.Ut.  c 
fiji.  C.jivendit.pi^nor.  a^dt.  Idcoque  ncc  ahter  dcnunciatio  ifta  necellaria  eft 
quam  fi  dcbitor  fic  pra:(cns  d.l.dehitores.  Alioqui  fi  abfens  dcbitor  fiiir,ru/fi- 
cietpuWicoprograminatc  admoneri  cum,vc  &  cxteroscrcditorcs  l.^totem- 
fore  6.1. fi hypothecM  S.C.de  remtjs.pipior .\di\\iQ  cft  quod  ait  d.l.creditcr  ^.iniWis 
yerbistc^iqu Ando Itcet,  te/iModttere  debet.  Nec  enim  arftandus  fuitcrcdiior  ad 
rcm  auc  impoftibilcm  aut  difticilcm  vt  venditio  pignoris  impcdireturquam 
cxcqui  iure  fuo,&  peragcre  crediior  potefh  Cxtcrum  non  fit  hxc  denuncii- 
tio  ad  conftitucndum  debitorcm  in  mora,vt putat  Bai cohis,fcd  pocius  ad  c6- 
ftituendum  creditorem  in bona  fidc,nc  quandoquc  poftit  ci  obiici  a  debito- 
rcfadam  cffc  vcnditionem  dolomaIo&:  pcrgratiam  autcoliufionccrcdi- 
toris d.l.credttor  d.l.^.cr  l.x.C.fi vendit.piznar.aiAt.^Hcc enim dcnunciat crcJi- 
tordebitori,vc  foluar,  quod  ncccfrceilet  fi  id  agcrct  vtconftitueretin  mori 
dehix.oitml.mor4 ii.T).de iffnrJ.TttiA Seio%-j .§ .  vfitraidele^dt.  2.  fed  notamci 
duntaxatfacit  profcriptioncm  pignoris ,  nequid  infcio  fcfadlum  cfTccon- 
flucfi  iurc  pomt.Quare  neccxiftimandum  eft  rcmilTum  hodic  quicquam  cf^ 
fe  de  huiufmodi  folennitate ,  vt  parum  cautc  quidam  exiftimancNam  quod 
lufUnianus  fcribiti»  §.4ippelUmuf  infin.jnji.de aciion.    Nullam  hoc  temporc 
denunciationciu  ficri.ad  hoc  dcnunciationis  gcnus  non  pcrtinecfeda J  cam 
vetcrcm  dcnunciationisformamquam  neccllcerat  prarcedcrcpr/ufquam  a- 
^tio  vlla  perfonalis  excrceri  polfet,  vndc  &  cnndiftioncs  diccbintur  omnef 
pcrfonaJesa(5tiones,qu6dprifca  hngua  cohdtcere rwhA  nifi  dcnunciare  circt 
</.j5.rf/>;?f//iw«j.Ncquc  veroadco  male&  indiftindlc  loquitnr  luftinianus  vt 
dicat  nullam  hodic  fieri  dcnunciationcm,fcd  ad Jit  eo  nowine,id  eft ,  ad  pctfo- 
nalcm  adioncm  proponcndam.Dcnunciatio  auccm  dcqua  agimus  non  tam 
adio  cft  aut  quid  prj paratorium  ad  agendum  qu^m  ccrtiBcacio,&  vt  loquu- 
tur,notificatio  ad  pcragendam  pignoris  vcnditionemrin  coquc  crrant  valdc 
qui.quod  fcriptum  edind./.-fektttrestne cum  Bartolorenciant,fic  interprcta. 
tur  acfi  rcftringciidum  fit  ad  vnum  illum  cafum,quo  conucncrit  inter  debi- 
torcm  Sf  crcditorcm  nepignu$diftraherecur,vt  in  d.l.^^.D.de piinor.adi.c^wod 
^ncnon  ica  eft.Gcncraliccrcnim  lex  loquitur,  necvllum  inlcgctotavcr- 
buxn  cft,  ex  quo  poflic  coniici  de  hoc  potiils  cafu  fcnfilTc  Impcratorcs ,  qui 
-  .  ^  de  iUo 
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dc  illoquo  ni|napa6tio  dc  pignorc  non  diftrahendo  prarceiKit  nifi  fbrt^ 
illud quod  de  dcnunciacionibus  in  plurali  nuuicio  lcx  loquitur »  ci^tn  vnica 
denunciatio  podit  fufliccrc}  practerquam  eo  dcnium  cai  u  quo^COQuenerit  ne 
pignus  difUahi  pofljcquod  cum  accidit|trina>vc  dixi^^f^enundaMondb- 

£as eft.Venim  lcoior  bxc  coniefiun  cft,quam  vt  atQocrc l|uetnqQkba  d!»^ 
oerit.  Ide6  enim  dc  denunciationibus  in  plursli  nomero  loqueniium  fiik» 
qaia& de  debitoribos in  plurali  numero  Imperatores  loqoebantur.  Carte- 
rdmjn  vniusdebitorispcrfona  dcnunciatio  vnafufHcict  nec  multiplcJlcii» 
i;ewr.Scd  b2C  obiter  dioa  iint»vt  iaon  aU  Bartolomxedeamasi. 


HaROR  TE§,T1VS. 

Dt  dekitort  tonutnio  hypoihec4)ia  refertntt  dtminti  qud^ 
Fhwittm  aediion, 

C  S  ergo  fatetur,&  redc  idipfum ,  quod  nos  volumus.  Crcditorc 
ageutem  iiy poihccaria  ctiam  contra  jplum  dcbitorcm  proba- 
dum  habercdoniinium  nuedireiftum,  liue  vtilc  ,  aut  falccm 
quad  domiuium  debicorjs,nec  fufiicere  vt  allcget  poHc^none. 

 Sed  quod  idem  aic  creditort  aUegftnci  dominiom  /acts  efle.vc 

proBet  poHetiioncm^non  aE<^oe  probsre  poflum»quia  quod  dici  folec  cspor- 
leflioneprobari  dorainiumlaltcm  prarrumptiuc  adhanc  fpcciem  nonper-' 
tinctiin  qua  (icuti  dotninium  fundamcntum  ei^  intcntionis  adoris ,  ita  pro- 
baciab  eo  certc  dcbct  ,  necprxfumpriuc  tantijm  ,  fcd  ctiam  concludcn- 
ter  :  licctnolimncgaicpoircmmusplenasdominij  probaiioncs  hoc  cafu 
fuiticcrcquianon  de  dominio  principalicer  agitur  in  hypothccariatfed  inci- 
ilenter :  Aliot|oi fi racio iUs bona cft,qubd ex poffeffionepra^mscor donii* 
nium,cqu^  dicendil  crit^offe  hanc  probationem  polfeffionisfofficere ,  t^ 
nietn  contratertium  poflcflbrem  hypothccaria  exerceatur^qood  tamcn  nec 
Bartolus,nec  alius  quifquam  dixit.Quare  ncc  rationc  hac  mouetur  Bartolus» 
fed  illa  fbla  qux  a  nobis  iam  rclata  cll,qu6d  debicori  non  fit  pcrmittcndum» 
vt  crcditori  (uo  rcfcrat  quxftioncin  dominij,  vt  ncquc  poicft  crcditor  cain 
retcrrc  fuo  dcbitori  pignoraticiam  proponcnti.  Qikc  tamcn  rJtio  ncc  ipfa 
mulco  melior  eft.  Tunc  enimprokibetor  rcos  a&ori  refcrre  quxftionc  do- 
mini)  ciim  es  contraftu  fuo  conacnitot»noe  condoftionjs  8c  locationis  con^ 
tradus  11  lc  Guvt in  l.fqnts  locatMW  15.  cJe  locat,  dat depofitiiaot commodaci 
liomodare  i^.D.Cflww/.Uue etia pignoris p!gnoreii,f^praeioy(ir  ^.ftcredtttit 
DJe  pi^n»r.d6i,At  cilmdebitor  conucnitiir  liypothccaria  licctob  faitum  & 
contra»5lum fuum  conucniatur,non  tamcn  ex  comracfluconucnitur ,  fed  tan- 
qua  pofTefTor^nec  alio  iurc  quim  quo  aliutpolTtllor  t^uilibct  conucniretur^ 
adiooe  fcilicct  inccm>oon  inperronam,qualiSVciqueelIctilla,  qua;  darctar 
ex  cocf  sdo.NihU  ereo  vccat  quomin&s  debicor  credicbri  referre  p^  flit  qu^. 
ftione dominijtcdm  nypochecaria conuenitor.Nam  &  illi  ipfi  qoos  coimat 
dominij  qosemonem  rcferre  non  pofTc  Ci  tamcn  rei  vindicatione  conu&> 
niantur,  vtpuc.iconc^u(5lor,comtnodatarius,dcpofitarius,  crcditor  &a- 
iiJt  huiufmodi  pcrfona:  ,  dominij  qusftionem  refcrre  non  prohiben- 
cor  »  cum  iieri  nequcat  vt  iii  ludicio  viudicatioiiia  aliusobcincat,  qu^ni 
•         •  •      Kk  » 
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qui  lit  &  probetur  cloniinus,vt  idem  Bart.Fatctuc    d.l.dccomnudare  er  fitf^f^  | 
commod,  Quidni  ergo  dcbitorquoqueconuentus  acreditorchypothccana  I 
refcrrc  poterit  dominij  qux-ftioncm  crediton  fuo  hypothccariam  exerccn- 
ti  ?  iii  coquc  nimirum  diffcrcntia  magna  cft,quam  fingit  Bartolus  fc  non  vi- 
dcrc,  intcrpignoratitiam  adioncm  quae  dcbitori  compctit  aduerfus  crcdi- 
torcm  foluto  dcbito,  &  hypothccariamquarcrcditonaducrfus  debjtorcm 
ad  folutionem  debiti  confequcndam.   Pignoratitiacnim  competit  ex  con- 
tradu.idcoquc  non  potcft  i mpediri  ab  eo  qui  contraxit.  Hypoihccaria  ve- 
ro  licctnon  nafcatur  finc  pra:ccdcntcpignonsconucntione,prartcrquam \n 
tn  cafibus  in  quibus  placuit  pignus  vcl  hy  pothccam  tacitc  conirahi ,  non  ta- 
mcn  iinmediaic  nakitur  ex  contradu,  fed  cxhypothecaper  contra(5tum  in- 
duda ,  qus  rem  ita  afticit ,  vt  ctiam  contra  cuni  qui  non  contraxit ,  pcnndc 
hypothecaria  cxcrccri  poflit ,  atque  contra  cum  ipfum  qui  contraxir.  Vndc 
iit  vtqucmadmodumpar &2EquaIciushabct  crcditor  ad  inftituendani  hy- 
pothccariam  aducrfus  qucmUbct  rci  obligatx  pofiefforcm ,  /ca  arquo  &  pari 
iurc  vinci  dcbcat,(iue  aducrfus  debitorcm  ipfum  agat.fiue  aductCustcttiunii 
iidominij  qujcftio  ci  rcfcratur  :  cumdominijcaufam  ncccffariuiTianicce- 
dens  pracccciat  caufam  pignoris.  Quamuis  vbi  fcmcl  p  gnus  redc  ac  vtilitct 
conftitutumeft,nihilhabcatcum  lure  dominijcommunc/.  i.  ^uMmfrxeimm 
ff.Jepi^nor.  Idcnim  eft  quod  Papini.-inusdicebati«/i/'y?« 44.^.«««  *nuut  ff.de 
v/«f.</'.pignoris  pcrfccutionc  nulla  dominij  focictate  coniungi,fcdfo\acon- 
ucntionc  co»ftitui,ob  idquc  ncc  pcrimi  vfucapioncDices  fortaffis,eum  qui 
ipfcconuenit  depignore  tanquim  domjnuscum  non  cflct,improb^  rcllftc- 
rc  ,  quominushypothccariaadiocontra  cummoucatur ,  cum  itafiatvtex 
mendacio  fuo  arguatur,  quomodo  Paulus  ratiocinatur  in  l.rem  jUenMn  41.  in 
fi.D.de pt^norxi.dCLScd  re(|pondeo,poffe  hanc  rationcm  co  dcmi\m  cafu  pro- 
cedcrcquo  isqui  antequam  dominuscffct,conucnitde  p  gnorc,pofteJk  con- 
ucnitur  hypothecaiia  eo  tcmporc  quo  iam  Fa^tus  fit  doniinus «  qiu  cafuscfl 
de  quo  Paul us  tradat  eo  Ioco,ncc  tamcn  habet  rationcm  illam  pro  bona  oi- 
{i  tum  dcmdm  cum  tria  ifta concurrunt  vt  qui  conuenitur  &  debitor  Gt  j  & 
<iomiaus,&  conucneik  dc  pignore:  Sc  rurfum  hisquoque  oinntbus  concur- 
Tcntibu$,hadenus  habet  eam  pro  bona  vt  det  crcditori  viilem  duntaxat  hy- 
pothccariam,nonetiamdircd;am.Ca:icriim  fi  quid  dcfit  vel  vnum  ex  tribus 
fupradiiftis,  non  patitur  Paulus  vt  hypothcratiam  cxerccrepoffitcrcditor, 
ne  quidcni  vtilem,nec  fi  debitor,&  dominus  (it  is,qui  lanquim  poi?'c/]brpi- 
gnorisconucnitur,  quoniam,  inquit,non  fiiftcit  .id  induccndam  vtiicm  hy- 
pothecariam  eundcm  effedominum,qui  etian)  pccuniain  debct,finon  iHud 
qiioquc,fupple,intcnicniat,vt  idem  iplc  conucncrit  dc  pignorc.Qnanto  mi- 
nus  crgo  fufficict  eundemcirc  dcbitoicm  Sc  conucniffede  pignorcfi  non  e« 
tiam  illud  concurrat  vt  idcm  illc  fit  dominus  rei  obligata; ,  lUonimirum 
tcmporc  quo  conucnitur?  Poteft  igitur  dcbitorconucntus  hypothccariarc- 
ferrc  qu^ftionem  domin.j  creditori,non  quidem  vt  ncget  fe  dominum  fuii- 
fc  temp.xe  c6ucntionis,fi  fateatur  fe  dominum  co  temporc  quo  conuenitur, 
ne  X  110  arguatur  mcndacio,fcd  vt  poflit  ncgarc  fc  dominum  circ  timi  cum 
pcr  hypoihecaiiam  conuenitur,licct  non  co  minils  verum  fit  cum  &  deberc, 
Sc  de  pignore  conueniffc.Ac  proinde  non  cft  bona  r.itiocmatio  Barioljjcon- 
ciudentis  Poffe  fufficcre  crcditori  agcnti  hypothccaria  contra  dcbitorem  vt 
probcc  poftcniioncm  fohm  ad  probandum  dorainium  ,  quod  debirorquz- 
fUoiiCQi  doniinij  refcrrc  crcditori  non  poffit.  E  R  R  O  R 
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E  R  R  O  R         A  R  T  V  S. 

QuaUs  dominij ^rJfatto  necefftrta ft  creJitm  dgenti  hypothecarU , 

|£r  V  M  hoc  ipfum quod nos cuni  Bartolodicimus&omnes 
ik:^  hibcnc  pro  vcro  >  agcnci  hypothccaria  crcdicori  neccna- 
Irjani  clTc  probacionem  dominij ,  vercor  nc  alitcr  intcJIigi  dc- 
jhcacquam  vuJg5  intciligattirtvt  veru  vidcri  point.  Namciint 
iupiex  C\t  in  libnsnoftrisdominij  difiercncia^vniusquod  Qui-: 
ricianuin,  ahenus  vero  quod  bonitarium  appcllatur ,  vtfspii^sdocuimus  ex 
Wpianjn FritgmentJt.19.de Mc^ttifif.rerJNoty  puto  verum  eflc  quod  vulgo  crc- 
ditur,  cogendum  creditorcm  vt  probcc  tuillc  debicorcm  rci  obligatz  domi- 
num  iure  Quiritium  »  fed  fuflicercvt  probctfuiflc  icm  in  bonisdcbicoris, 
quod  ipfum  nihil  nifi  bonitarium  dominium  efl.    Sic  enim  loquicur  Caius 
no(kcnn  d,l .cs- qu4t  nondnm  \^»$,eitMdduitur  D.de pirnor.^oii  Papinianum  tnl, 
yeod.  Crcditorem  probarc  dcbcre,rcm  in  bonisdcbicoriseo  ccmporc  fuifle 
quo  pignus  contrahcbatur.  itcmque  Impcratorcs  in  i.cianresyc^  Lqutfrx^ 
difon  6.C\fi.dten,res pf^nor»d4t.//t.  Q^jod  Marcianus  tn  l.anie  dmnia  X^.D.de pro^ 
^j/.ficcxprcflic,  vcdixeric ,  illud«^uoqucprobarecrcdicorempleniflimc& 
implerc  debcrc>rcm  pertinuiflc  ad  debicorem  co  cempore  >  quo  conucnic  dc 
pign®rc,aut  quo  cx  eius  voluntace  hypoihcca  data fit.  Ad  nos cnim  res per- 
tinet  qua:  in  bonis noliris cfl ,  licct  dominium  eius  non  habeamus  : quo  no- 
mincQi^itTitiarium  potius  quam  bonitarium  apud  lurcconfultos  fignificatur» 
quoiies  (implicitcr  profertur ,  quod  dominij  bonitarjj  nomen  magis  practo- 
riumfit,  qnam  ciuile.  Potuitcnim  Piaftorfaccrcrem  in  bonisaUcuius ,  ac 
dominum  faccrc  non  magis  potuic  quam  facerc  lcgcm  ,  cuius authoritas  ne- 
cclfar  ja  cft  ad  dominium  cransferendum,vcVlpianus  fopradidlo  loco  fcribir, 
&  Iu(lin,/w  f.qitos  .wtem  Infi.debonor.fof.iMudt.fMtAnji.dehxred.qttMit.O'  difftr, 
Rem  nimque  in  bonis  fuis  habcre  incelligitur  ,  quifquis  auc  eam  poflidens 
hubccexccptionem  >  auc  amiCtenshabctadlionem  ad  eam  recupcrandam/. 
rem  in  honu  52.  de  dcquir,  rer.  domin.    Vnde  eft  quod  habec  iuris  rcgula, 
id  quod  euincicur  non  cflcinbonis  /.  qttodeuincitur  190.de regul.iur-  Ac- 
qui  folius  Pritoris  eft  &  adioncm  darc  &  exccptioncni  ,  necminilscilm 
adio  ciuilis cft  quam cum prstoria ,  nam  &  ciuiles  adioncs  dat auc  dcnegac 
Prajtor  tanqnhm  miniftcr  &  viua  vox  luris  ciuilis ,  poteft  igitur  Praftor  face- 
rc  vtrcsaliqu.i  tii:,vcl  iion  lic  in  bonis-Quod  ciim  facit,cquidem  hocipfo  fa- 
cit  dominum  cuin  in  cuius  bonis  res  cflc  inopic  l.ftfintt.i  if.  .  IiJian/is  D.de 
d.tmn.ii,fici.(cd  facitfuo  modo,ld  cft,qu.intnm  potcft,ac  proinJc  bonitarinm 
duntaxatdominum»vt  fic  Ioqii3mur,nonetiam  quiritiarium:  talcm  dcniquc 
qui  J.ominus  dici  abrolurc  non  poffit  ,  fcJ  qucni  potius  ei  opponcre  dcbea- 
inusqtM  vcrc  domiiuis  cft,quali  non  Cn  &  ipfcdominus/  l.  ^.i.  D.fi exnox.iI, 
Ctiuf.xptt.iqui  v[inhfruanm  ^.{f.fi  xfu  fr.pet.l.  jrjnm./s-y  f.de  irr.tlcf.  Ex  quibus 
lam  f.ictic  cft  intelligcre  quanj  rationcni  hjbcat  quod  uos  ciicimns:SuriiCcre 
crcditori  vrprobctrcm  obiigaram  in  bonis  fii:irc  dcMcorisco  tcmporcquo 
pignus  contrnlicbatur:  ncinpc  quoniam  adio  ipfa  hypothecaria  praetoria  eft, 
non  ciu)]is,ncc  tanium  hypoihecari  j ,  qux     quari  Scruim.i/cd  &  Scrnnna 
jpfa.^.//f/»  Serui.tna  Ir.fi.de  ^c7i<»»/.Qiiidni  crgo  Pr^tor  ci  dabit  hypotliccarijjn, 
qui  dcbitoris  fui  dominium  bonicarium'^  probare  polfK  f  cilm  ^oi»>invira 
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cimflffeflibidcflibmi  omnilMMdoiDinij  vdVtnibtts  coniuodom.*itavt  JiCK 
dte  veriMD  ficnec  dominium  bonitarium  vUiun  e£&alciimdvmrciliefM|^||ri^ 

riciariotnecquiritiarium  dominum  efTequemquam  i  qui lem  in  bonisDM; 
habear.  Confcqucntcr  pamm  aut  nihil  hodie  refcrt,  an  dicamus ,  Agentem 
hypothecaria  creditorem  probarc  deberc,in  dominio,an  in  bonis  debitoris 
leiu  fuiflc  ,  dummod6  eam  propofitionem  inteiligamus  dcdominio.quod 
hodie  vliicinn<ft)id  e(l>per  quod  iiat  vt  res  fn  ctiam  m  bonjs  debitoris.  Cx- 
tcrdm  ne  huiufinodi  dimndiQmbBs  5c  <luplicifrdominii&  daplicis  iurts  ve- 
teris  fcilicet  ac  noui  indigeamosyloBg^  meiius  eil  vt  eam  loqaendMiitio^peai 
f6tineamus,qua;  anciqujs  prudentibus  iamiliaris  to>&  «|UKnoR  mini^s  ha^ 
^  die  verae(lqu^molim:Ha£lenusonerandum  creditorem, vtprobetinIx>l-> 
nis  debitoris  rem  fuifle.  Nihil  enim  a  lultiniano  autaiio  vllolmperatorc 
fuii  immutacum,  quod  ad  hoc  vt  res  in  bonis  alicuius  eflc  incipiat ,  fcd  tan- 
tilm  quod  ad  dominiorum  nouiina ,  caufaiqucpcrtmct,  ijdcmquepcnitus 
modi  func  hodic  qui plim  focfiliDtlaciendi  rem  tnbonis  •  ac  non  etiam  ac- 
qnif«ii||!Mop|ii;Dij^  fei  tant^i  modis  ab  Vlpiano  rehuis  tList^ 

1 9  .acqutrefaBcor  domihia,Tradicionc,Vrucapione,Manci 
Adiudicatione|in  iure  >  &  Lcge»  coc  (unchodie  modi  ai^uirendt  domini}.e- 
tiam  quiritiarij ,  quot  olimfueruntacquirendi  bonitarij :  qniporro  fiierunt 
varjj,ncc  ccrto  vllo  numero  conftricli,  tanquiim  qui pro  aibiuio  PrxtoruoQ 
cx  ipforiiia  edidis  &  iutifdidione  liuiuccre ncur.         -  ■  ■  j  :  ^  ^t^t^ 


ERROR  SEXTVS. 
MlfuwjrerJm^ 

,  V>c  C(lm  ita  fuu  non  abs rc quis  miretur,quai^  rationem  ha- 
;bear,quodPaolu$fchbit#ji/./4^«  i^.ffMftgnw.Si  ab  eo  ,  qui 
Publiciana  vii  potuit  quia  dominiam  oon  iiabujt  pignori  ac- 
ceperim,  fic  Prattocem  cueri  mc  per  Seruianam»  quemadmo- 
I  dumiebitoramttsetur  pcr  Pttblicianam.  Ciim  enim  ea  Panli. 
fcntentia  enc  videatur  vt  creditorihoccafu  iiontamhypo« 
ihecaria  falrcm  dirc(fca  coinpctat ,  quam  quafi  hypothccaria,qiioracdo  BafW' 
tolusquoque  ad  eum  locum  rcctc  intcrprcratiir,Qirzro,Cur  non  dircda  de-^ 
turfiUifHciatprobari  rcmfuiflc  in  bonisdcbjtorjs?nam  fi  rcm  in  bonisha- 
^beredicitur quifquiseiasnomine habec adioncm ,  vc iupr^ diximus  exd.  L 
rem  in  Iwiu  »  an  nondicenduseftdebitof  inbonishabKeremillam  cuius' 
nomioeiiabeatPublicianam?  Sed  re4>ondendum  eft»ncci»rubtih'termeo- 
iudjcio,neqijeidcd dari  Pubiicianam  bon^ fidei  emptori,quodrem  bona&- 
eir  ptam  inbonis  fuis  habcar,ncqucrurfum  idco  vidcri  eum  rcm  illam  ia- 
bonis  habercqubd  eiusnominc  habcat  Publicianam.Eccnim  cumPublicia- 
nam  is  dcmum  poflit exerccrc  qui  i  cm  a  non  domino  cmit ,  fi  praricrca  illud 
onciirrat  yteueneritbona  huc,appatanon  polfe  ficrj  vt  qui  agitPublicjana^ 
remillam  inbonishabeaiiie^AuilaittrispartepofliC  dominjmn  quod  dixi-i-^ 
nuisbonicarium  ad  eum  pert|nere»qui^nondomino  cauramhabet«id  eftab 
eoq«iiieq«cboottariusquidcm4oniniisfiiit»non^m^    quim  quirttiaa^b^^ 
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PoireHioncmcniinabeo  vcl  habitaniivcl  tranflatam  cfle  vult  pra:tor,^ui 
faltcm  in  bonis  rcni  habucrit ,  vt  incipiat  resin  bonis  eius ficri  qui  poflento- 
ncm  accipit.  Sitjuidcm  id  perpetuo  Prxtor  obferuarjVt  nunquam  nifi  intcr- 
ccdcntc  poircflionis  tranflationc  dominus  quis  fiat  bonirarius,  Pofleflionis 
autcm  tranflatio  tum  quoque  cilm  fit  ez  caufa  habiii  aptaquc  ad  transfcren- 
dum  dominium  non  plus  juris  transfeirt\  in  accipicntem  potefl:,quim  fuerit 
pcnestradcntem./.fr4<<»«o  xo.D.dedcquirirer,  domin.  In  eoquc  niaximc  diffc- 
rcbat  olim  dominium  bonicarium  a  Q<^iiritiario,quod  Qiiiritiariu  fola  lcgis 
potcftatc citra  vlla  tradjtione  iransfcin  poterar,&  hodie  quoq; potcfl  puta 
in  hjrrcditatibus  &  legatis/.i.z»)?./.2.c^  ^.D.depMc.in  rem  43,1.  cum  h^tredes 
25.  D, de dc^uir.fofs.  Xihomizxwxm^  Qoiriiiario  feparatum  necolimpo- 
tcrat  ,  quia  legis  poteftatcm  non  habebat  Pi artor  i.§,fj»os  autem  Inft.de  bonor, 
folfffi.ncc  hodic  poteft,non  folilm  quod  cadem  fuperfit  ratio  iuris  vcteris,fed 
ctiam  quiatale  hodic  nullum  eft.Dixi  bonitjrium  i  quirititrto  fcp.traiumjqun  G. 
(le  co  bonitario  aeas  quod  poft  fupradi^am  luftiniaiii  conft.tucionem  qui- 
ritiariumdici  pomt.id  eft  aquo  nullum  aliud  dominiuni  fciundum  fit,quod 
quiritiarium  fcparatim  dici  dcbcac  ,  poteft  hodieacquiri  fine traditione  fi 
indc  incipiat  vnde  oiim  quiritiarium  incipiebat,ideft a  poteftate Jegis,  vel 
altcriusconftitution;s,qux  parem  legi  vim  habcat,  nonetianifi  vnde  inci- 
piebat  olim  dominiuin  quod  ab  initio  crat  bonitarjum  ,  quanniis  poflet  aii- 
quando  dcgenerarc  in  quiritiarium.Erat  cnim  id  quoqueperpctuun',  vic^vu 
^  Prxtorecoftitutusfueratdominusbonitariusin  quiritiaiium  tandcm  cua- 
dcrct,fipcrlegitima  vfacjpicndi  tempora  rem  po/Tedifl'ct</././^  /f«i/4  \^.f.Ju- 
lt4rius  D.  le  djtnn.infeci.  iun<fb././»-<f/ow  ^.m pnmip.eod.  lit.  vbi  tamcn  corciiptS 
cflc  vulgaremledioncm  arbitror,  ficquereftitucndam  vtIegamus:Pr<(/crt> 
ojjicium  eji  yt  mi(pu  in  prjftfiohem  etidm  per  longi  t^mports  (froiium ,  tujlumdomi' 
nium  CApere  poJi't.  luftum  cnim  dominium  per  vfucipionem  acquiritur 
proptcr  concurrcntem  Icglspoteftatem,  non  ctiam  cum  fola  Practonsauto- 
ritas interucnit ,  quod  fit  in  bonitario  folo  conftiiuendo.Ncc  aliud  vidctur 
fecirte  luftinianus  in  d.l.ynii .C.de  nt<d.iur.Quirtt.t(»llenci.n\(\  quod  domino  bo- 
nitario  rcmifit  neccfljtatcm  implendi  vfucapionis,dato  ei  Ibiim  iurcdomi- 
nijquiritiarij,  quodolim  nifi  complcta  demum  vfucapionc  habcrcnon  po- 
tuiflet.  vt  qucmadmodum  dcfincbac  olim  dominus  efle  quiritiarius  is,qui  an- 
tca  fucrat,cx  quo  nimirum  bonitarius  complcucrat  vfucapionem,ita  confe- 
ftimhodie,  niilloqac  lapfu  temporis  cxpcdbato  fiat  ip(o  iurc  quirifiarius, 
quifquisantc  illam  luftiniani  Icgem  boiiicartustaniCim  futuruscratcitra  v- 
fucapionem.Nihil  cnim  crat  olim  quo  J  Qi^iiritiarij  dominij  iuspolVct  cxtin- 
^uere,prnrterquain  fi  aliusiam  bonitarius  ex  bonicaiio  quiritijrius  fadhis 
lu.lfct  ,  ctjm  duo  ciufdem  rei  domini  quiritiarjj  in  folidnm  non  magis  cflc 
poflbnt,quam  duo  bonitarij.Ergo  qui  a  nodomino  cmit  licci bona  fijc>  bo- 
nitarius  dominus ex  ea  venditionc  Hcri  nullo  modo poteft,quonia  ex  quib. 
caufis  pcr  traditionem  fiidam  iufto  titulo  prxccdentc  dominium  quiritiaritj 
acquiri  no  poteft,cx  iis nec  bonitariu  quoque  acquiritur,ciim  in  hoc  vno  diP- 
ferat  dominium  bonicanfi  iquiritiario,quantum  ad  caufam  acquirendi  pcr- 
tinet,qu6d  quiriciarij  titulum  iuftum  cfle  oportct ,  bonitarij  vero  no  iuftum, 
8c  legitimum,fcd  pr^torium,id  cft  minus  legitimum ,  cfle  fufficit,ncc  Icgi- 
bus  cogn  itum  elfe  ncccirccft,i/./.3.D.^  v/«/^-.  pet.  Poteft  tamcji  hic  qui  a  non 
doiniuocinifficri  doaiinus  qauitiauus;fcd  ioccrcedcnte  demiim  vfucapio* 
•  C  ncnon 
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MC  nonalitcr.Icicoquctamct^i  vidcrit  Prartor  dignumcum  fauore  aliquo/i 
bona  Bdc  emeric i &  adbionc  aiiqu^concra excraneos pon'enores  adiuuandu 
fi  ponedione  fua  citra  Fadum  fuum  cecideritinon  aliccr  camen  ei  fuccurrere 
potuic  quam  indudo  auxilio  a(5bionisPublicianx,qua?ntoque  adioni  colore 
qua(i  rem  illam  polFellbr  iam  vfuccpifrctiquam  camcn  rcuera  ccepcrat  dun^ 
taxat  vfucapcrc  nnyrnjue  Inji.  deaHion.  Quo  coiorc  nil  opus  crar,fi  puiaircc 
Pr^corjtlTe  rem  in  bonis  eius  qui  Publiciana  cxpcriri  vellcc.  Habenc  cnim 
fuo  tufeomnes  domini  bomcarij  rei  vindicationem,  nec tanci\m  vcilem,  fcd 
eciam  direC^am  ,  quac  vc  compccac  facis  cfl  a(florem  dominum  c/Ie  iure  gcH' 
ciuai,!iccc  non  (ic  iurc  ciuili/.i»  nm  i},D.Je  rei  yindic.d.Ldxe  9  C.eod.iWiGt*  * 
d.LqkMwuit  j^.D.deiur.dot.  l.cemmHni  j.$ . pUne /i idm damni  infeBt  *D.  comninn, 
diutd.  Cum  poflic  quilibct  vindicare  id  quod  fuum  potcft  dicere,vc  contr^» 
Nemo  luum  dicere potcft  quod  vindicarc  non  pofllt,/. Q^inius  17.  $.argent§ 
D.de  at4r.<s  'i^gent./c^at.Dominus  autem  fit  iurc  gentium  quifquis  accipit 
rcmadomine  cradcnte  illam  animo  transferendi  doniinij,  iicct  tituius  iu-» 
llus  id  ell  iure  ciutli  habilis  ad  transfcrendum  dominium  quiritiarium  nul<^ 
lus  prxccdacCum  nihil  fit  cam  nacurale  quam  voluntacem  domini  rem  (ui 
in  alium  cransferre  voiencis  racam  haberi  vtdg.  LquA  rati^ne^.  f.ha^uo^ueres 
D.de  dcquir.rer.damiti.ht  confequenccr  pro  doraino  iurc  gcntium  haberi  de- 
bcc  falcem  apnd  Przcorem  qui(quis  accipit  rem  aliquam  Prxcorc  facfbum 
domini  reprarrcntancc  vc  concingic  in  fpccie  dJ.i^.f.ltilt4NUj  D.dedAnm.infecf. 
cr  dtci.  f.i.tn  fin.  D-  fi ex  noxai  cjuf.  a^at.  Dcniquc  quifquis  rcm  qiix  aniea 
fucrac  altena  in  bonis  fuis  haberc  incipic  ,  quem  nosbonitarium  domi- 
numappeliamus:Acpromdedandae(Ihuicvindicatio  ,  &  quidcm  dirc^ca 
qux  dominocuilibcc  accornmodacur:Publiciana  vcro  nondireda  fed  vtilis 
vindicaciu  ell  ,  quia  nec  habctprocaufa  vcram  vfucapioncm  ,  fed  quafi  • 
vfucapionem  ex  praecorit  H(^ionc,ob  arquitacem  &  vtilitatcm  pubiicam  in- 
trodutla.  Ex  quo  intclligimus  non  tllc  bonam  confecutionem  affirmati- 
ue,vc  rcs  omncs  quarum  nomine ,  vel  adionem,  vcl  exceptionem  aliqdam 
liabcmusjco  uinuo  fint  in  bonis  nodris.fed  ncgatiuc  tancilim,vi  Quarum  rc- 
rum  Hominc  nec  a<Sionem  necexcepcionem  habcmuS)Cas  ncc  in  boniscfle 
noflrisdiccrepollimus.  Atqueitahauddubi^  intelligendam  efl  quod  fcri- 
bit  lurec.ind.  Lrem  tn bnnis.  Miocnn  fatendum  eflci  cum  qui  Ptbliciana  cx- 
pcritur  habcrc  in  bonis fuisrem  iliam  de  quaagic  :  quod  fi  ita  eilcc  hocii^ 
pfo  dicecUm  vindicaiioncm  habere  dcberet ,  neque  vtili,  hoc  cft  Publicia- 
naindigcrct  ,  quam  fanc  Practor  dac  non quia  res  quz  vfucapiturcmpcaa 
non  doniino /ic  in  bonis  vfucapientis  antc  complctam  vfucapioncin  ,  fcd 
quafific  inbonis  &verodominio,  idcft,ctiamquiriciario  ,  tamctfi  rci  cra 
ncc  in  dominio,nec  in  bonis  vllo  modo  fic.  Neque  vcro  cxillimandum  cfty 
quemadmodum  fine  poirelTionc  dominiuni  bonitarium  numquam  acquiri- 
tur,icad  contrario  quoties  poffclTioacquiritur  eciam  dominium  bonitariu 
acquiri.Exigicur  enim  illud  practerca  vc  rei  traditio,  poflclTionirq-,  11  aflatio 
fiat  ^  dominoiauc  faltcm  k  magiflratu  domini  vices  fupplcncc,  &  quidem  ea 
mence  vc  res  fiac  in  bonis accipicntis,quod  &  ad  Publicianaai  requiritur  >  /. 
qitJtCttnejueiJ,.$.l.tnfin.D.defu\AK.inremaci.  Nam  ncc  Publiciana  poieft  alij 
dari  quam  qui  polfcdcrit  Lftue  auiem^.o' f^^f^.eod.  licctfufticiat  vcl  mon.en- 
to  poiredifVc  l.Cftm  fjionfuj  ii.in  fin.eod.  Si  excipias  cum  cui  ex  Trebelliano  re- 
fticuiacft  h^reditasnudoverbo  f.  i.eiufd.le^.c^ui^i  qualifcunque  rcftitutio^ 
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duaiinodo  cx  TrebeIl;ano,  fu^ficic  vt  rcsomncshcrcdicaria;  fiani  in  bonis  ■ 
fiJeiConnnifTirii  l.fAtia  6].in  prtncip.  iund.  l.re^iiuta  yj.D.nd SC.Trehell.  In 
quo  maior  cft  poceftasSenaturconfulii  qljkm  iuns  prattorij ,  quia  &  proptus 
acccJitadlegcm  ^.quosdhtem  Debono>\p'^.  Dcnique  fempcr  latnis  patec 
poflVfTionis  nomen&caura,quam  dominij,huebonitarij,riuequiritjarjj;auc 
quafi  djmmij,quia  ficiluisclt  vtpoficlVio  &  acqujratur,&:amittatur ,  quJkm 
domin  u  aut  quaf*  dominium  :  E.rgo  li  isqui  rcm  alicnam  bona  Hdc  emerac 
Cilm  elfcc  m  c Jrfu  vfucapienduac  proindc  Publiciana  expcriri  poircr,rcm  il- 
la>n  intcrim  pig-Kiri  Jcdencnoji  pocefk  ipfo  jurc  valcre  datio  pjgnorjs,quia 
vcrum  cft  non  faiilc  rem  in  bonis debitoris  co  temporc quo  dabatur  pigno- 
ri:fed  camcn,quoniain  iilud  quoquc  verum  c(l,dacam  fuiircabcocui  Prxtor 
non  dcnegarerPabltcianam,  vtilcmqucrei  vindtcationcmeocolore  quafi 
rem  illam  in  bonis  haberccadeocjuc  tn  domiiiio  quiriciario  ,  iil  eflquaii  v- 
fucaptam,omnino  confcquens  eft  vt  creditorcm  cui  ea  rcs  pignori  data  eft, 
pcii  vie  tueri  dehcac  Praetor  data  ciScruiana  adionc,  atquc  jpfiusautorcm 
eundcmque  dcbitorc  n  pcr  Pubiicianam  tucrctur.QuJE  ratio  fic  fcntcniia  eft 
A.I'Jt  .tb  eo  iS.D.tie piinor.  j 


ERROR  SEPTIMVS. 

De  rdtione  (jr  fententid  l,  fi  inter  ii.f.i.D.de  pionor. 

Ad e  m  ferc  Vlpiani  fcnccncia  cft  in  l.fiinter  ii.^.i.eoJMt^depi' 
^nor.  vbi  aif,Si  dcbicor  fcruum  qucm  a  non  domino  bona  fide 
cmerat,&pignoraaic,tencat,Seruianxlocuin  enc.Racioenim 
%  p^5^^^  dubitandi  nonaliacrac,  quim  c^mx  in  dd.fi jbto ,  quoddata 
$Sr^T^^i  cflct  rcs  picnori  ab  eo',qui  non  habebat  illam  in  bonis:  Dcci- 


dcndi  ver6,qu6d  non  minustuenda  hc  ca  pignorisconuencio  pcr  Prsttore, 
quam  C\  a  domino  fada cffet, cum  fada  fit ab  co  qucm  Prsetor  quaH  pro  do- 
mino  habuit,  &  cui  unquam  domino  vindicationcm  vti]em,id  cHPublicia- 
nam  faerat  concelTurus.  Diccs  non^lTc  in  hac  rpecic  cradari  dc  Publicia- 
natcum  debitor  ipfe  idcnaque hoRX fidei cmptor,rcin  tcneat.  Copetit  enim 
Publiciana  bonx  hdci  emptori  contra  cxcraneum  pofTenbrcm  ,  nunquam- 
vcro  ei  qui  ipfc  poflSdct,vc  ncquc  vindicatio  aut  alia  in  rcra  adio  $.t.  Infi,  dt' 
ttBion.l.^tiacun^ue  ij.w  princip.c pdJ?.D.de  Vt^hliciMn.inrem  45?.Re/pondcbo, 
Ob  id  nimirum  non  fic  Vlpianum  fcribercquomodo  fcribit  Paulusind. 
iA>  eoiVi  dicar,ica  tucndum  elTe  hoc  cafu  creditorem  per  Seruianam,  quomo* 
do  debitorcm  ipfum  tucrctur  perPublicianam,redhoc  tanti^m  ait,Seruian«^ 
locum  cfTc.  Quaigiturratione?  Ncmpequia  perabfurdum  eifec  difficilius 
dar i  a  pr.Ttorc  adioncm  creditori  aduerfus  debitorem ,  qui  ipfc  conuencric 
depignorcquam  daturus  efletcontratertium  quemlibetpoflrefTorcm.  Vt 
cniiT)  Seruianam  habere  creditor  pofllt,  fufHcic  datam  fuiHc  rcm  pignori  ab 
eo  qui  Publiciana  expcriri  poitcc  ti  non  poflideret  ,|  ncc  illfd  cciam  rcquiri- 
tur,vt  Pubiicianam  habere  poiTicfi  aliud  nihil  impediac ,  ni/i  quia  pouldct» 
cilm  hoc  ipfo  quod  poflidct  plus  ioris  habeat  quim  Ci  non  po(Ijdcrct,quan- 
to  plus  autcm  iuris  habet  in  ca re  aut  in cam  retn  quam  pignori  dedit,  canto 
magis  Fauc  nJu  cfl  crcditori  qui  ab  co  caufam  habet,omnium  maxime  verb  Ct 
oontraxlebitore  ipfum  cxperiacuriqai  fanc  d^Io  facic  Ci  agcnci  Seruiana  cre- 
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(litoci  obiiciat  excepcionc  n«n  doniinij  qux  folet  Seruianz  obiici>n6  minus 
qu^m  dominij  exceptioPublician^'  Lpert,^  vlt.ff.tieVMic.inrnn 4^if.Idquc  eft 
meo  iudicio  quod  addit  idc  Vlpianus  in  d.LjUnter  $  .i.i js  veibis :  Et  fi  Adnerfus 
ewn  dgattrei/ncrjolirepliiattbne  excepiioneelititt.Qutim  enim  aliam  cxceptionc 
crcditori  obiicercpollct  dcbiior?  Contra  ver6,cxccptio  dominij  quic  obftac 
Publicijoar,  obftat  etjam  Seruianz ,  fed  eo  demum  cafu  quo  obftaret  etiam 
Publicianartid  eft  Ci  nonempcor  ipfe  bonx  Hde[,idcmque  debitorifcd  extra- 
neyspo/Teirorconucniretur-.fcilicecaiius  quamdcbitor)  fed  qui  tamendo- 
minus  edctjfuiirctque  iam  eo  temporctquo  pignus  dabatur  Jllud  tamen  mi- 
rum  videtur  quod  Vlpianus  tn  d.l.fitnter  j^.i.non  de  alio  loquitur  qu^m  de  eo 
qui  bona  tide  a  non  domino  cmerit.  Nam  cum  de  Scruiana  tantum  tradec» 
non  etiamdePubliciana>  ipfofciLcet  debicore  poflidentc>  nccminilsdo- 
lo  malo  faciat  debitor  qui  eacipic  de  non  dominjo  aduerfus  creditorcm 
cui  rem  alienaia  mala  Hde  empcam  pignorauit  ,  Qu:d  attincbat  pone- 
rc  emptam  rem  a  non  domino  bona  fidc    Aut  cur  non  dixit  Vlpianus ,  illo 
ctiamcaruquopignoridataritalienares  a  malac  fidciemptore  pcrjnde  rc- 
pellendAm  cftedoii  replicatione  debitoriscxccptionem  fi  excipiat  pignus  a 
non  domino  ncc  redc  confticutum  enc  ?  An  Forte  fauorabilior  cft  dcbitot) 
qui  maia  tidc  euiir,aut  odiofior  creditor «  qui  vtroque  cafu  dccr ptus  acccpic 
bona  Hde  pignori  cam  rem,quam  putabat  eifc  debjtoris  ?  Sed  refpondcndu 
cft  ad  id  refpcxilfe  Vlpianu,  qubd  licct  vtroqi  cafu  dolo  maJo  fiaciat  dcbitoi 
qut  cxcipic  de  non  dominio  aduerfus  propp/ica  Seruianam,prius  tam6  cft  yt 
Seruianx  locus  fit,quim  vt  vel  decxccptionc  non  dominij,vcl  dc  doii  rcpii- 
cationetradari  pollit,fiquidem  quemadmodu  replicatio  omnis  prxruppo- 
niccxceptionem aliquam  prxcedcniem,itaomnis  cxceptio  adionem  U\.D. 
de  except,   Atqui  Scruianx  a<^^joni  locus  nullus  eire  potcft  ciim  rcs  aliena  pi- 
'    gnoci  daca  cft  ab  eo  qui  mala  iide  illam  cmerac:  Non  quia  hoc  cafu  nec  locus 
'      lic  Publicianat  ( nam  ncquc  locus  ciTcCjtamctfi  dcbitor  bona  fidc  comparaf- 
fct.Cum  ponamusdebicorcm  ipium  poftiderc^rcd  quiacafustalis  eft,  in  quo 
~    nec  fi  no  poiTideret  dcbicor,PubIicianam  lamc  hubcre  polTctjquippe  qui  ccr 
tii  lic  folibonxfidcicmptoncompctcrcpollc.ficu!     folusille  pro  emptorc 
poteft  vfucaporcqui  bonafidecompaiau  t.  Vt  er^o  rc  alicna  pignori  data 
Scruianx  locuscilcpofsit,n6futficita»:ccptum  fuiflcbona  fide  pignus  a  crc- 
ditorcquod  ipfum  tamen  neccirarium  idc6  eft,quia  non  fit  digi  us  crcditor 
'fi  rcmalienam  fcienspignori  acccpcrit,  qucm  Prictor  perSeruianatueatuc 
fed  illud  prxterea  rcquiritur  vc  debicor  qui  pignus  dedti,  bonx  fidei  empcoc 
k'ucTit,&  lalis  qui  Publicianam  aduerfus  extianeum  quemcunque  poncflor6 
habcre  pollct  fi  non  ipfe  pofsideret ,  quoniam  creditori  pcrfequcnti  p:gnus 
rei  alienz  non  aliter  Prxcor  Seruianam  accommoddt ,  quatn  fi  pignus  acce- 
pcrit  ab  eo  qui  Publiciana  vti  potuit.  Non  dico  tjut  PtthUuua  ytt  nut.e pefht 
necenim  viipotell  qui  ipfc  pofsidet ,  fed^^i  vft  peruit,  fi  fortepoflcfsionem 
aliquomodo  amiliftcc.  Qiiod  cnim  bonx  fidei  cmptor  idcmquc  pofleiToc 
Publicianam  excrccrc  non  potcft.non  fit  dcfcilu  iuris,fcd  defcdii  materixi 
quia  non  habctcocafuadtio  dc  qua  re ,  ncccontraqucmpioponatur.  £x 
quo  inteJligimus  >  quam  vci^wm  fit ,  qiiod  nos  difputauimtis  in  prxccilcn- 
Cibus,  nunqujmfufHcerecreditori  Seruianam  exctcenti  ctiaaiiucrfus  ipfum 
dcbicorem  ,  vt  probct  poirefsioncm  debitoris  ,  fed  illud  quoquc  necefla- 
riumeifc  >  vtprobccdcbit(»iem  hAbuiftercmiliaminbonis ,  auc  falccm 
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in  fa  caufa  fuifle  illum  vt  Praftor  vtilcm  eiadioncm  inrem  ficvindicatio" 
nem,  vt  putaPublicianam  daturusfuent  fiamifliflccilicpolTcflionem  :  noo. 
quia  rcs  illa  in  bonis  dcbitoris  vllomGdo  fucrit ,  fed  quafi  fuerit,  ncc  foliicn 
in  bonis,fcd  ctiam  in  dominio  quiritiario  pcr  vfucapioncm  acquifito,qucm- 
admodum  cxplicauimus.Qu^id? An  non  faltcm  hodic  poft  jnduftam  ex  Prx- 
toris  cJtfto  Ptiblicianam  admittcndum  erit,in  bonis debitoris  vcrc  cifc  rem 
iliam  cuius  nominc  non  modo  aflioncm  aliquam  habcat ,  fed  ctiam  vtilcm 
rei  vinJicationc ,  quafi  dominus?vt  proinde  valeat  ipfo  lurc  datio  pignoris, 
fi  bonx  fiJci  emptot  rcm  a  fc  emptam  pignori  dcdcrit,ncc  fpcciali  vlla  Pr{- 
toris  tuicione  opus  fit  ad  huiufraodi  pignusdefcndcndum.  Minimcvc- 
rb.  Non  tam  cnim  infpiciendum  eft  ,  qubd  Publicianahoccafu  compc- 
tat  ,  quam  quo  iure  aut  potius  colorc  competat.  Porro  non  co  iure-' 
datur  quod  ca  rcs  fit  in  bonisacloris  ,  fcdco  colotc  tantum  quafi  fitiam 
vfucapia  &  confcqucntcr  quafi  iit  non  roliim  in  bonis  ,  fcd  ciiam  iii 
do.nmio  quiritiario  vfucapicntis.  Vndc  cft  quod  ncc aliter  compctcre Pn- 
bliciana  vel  Jari  potcft  ,  quam  fi  prxccdat  caufa  aliqua  luAa  dominij  acqui- 
rendi  d.  LquAcmqHe.  id  ci^  tahs  qux  eflct  habilis  ad  transfcrcndum  pcr  tradi- 
tionem  dominium,  fi traditio  a  vcro  domino  fada  proponcrctur,vt  cxplicat 
&  fubiungit  Caius  ibid.dummodb  illud  ctiam  addas  vt  rcs  talis  Ci  quam  ne- 
quc  lcx,neque  conftitntio  alicnari  prohibcat,quia  his  cafibus  nemincm  tue- 
tur  Prxtor.nc  contra  legcs  faciat/.t;rw  (Jxmjuf  u.  f.firestalhfiteod.  lit,  Non 
ergo  poteft  faccrc  Publiciana  ,  rtrcsbonafidc  emptavidcridcbcatcfrcin 
bonis  cmptoris ,  cum  e  contrario  fupponat  non  cflb,  &  ob  hoc  ipfum  fu  nc- 
ccfTaria  quoniam  direda  vindicatio  compcterenon  potcft  bonaefideicm- 
ptori  rcm  illara  in  bonis  non  habcnti. 

■  *i  '  

ERROROCTAVVS. 

De  ojipigneydiione  f>r^dij  veiiigdlu  yei  eiufhyteuticdrij  •ptl ft^fter^cidrif, 
''^^:^RiCDii  fiue  ve(Sigalis,/iueemphytcuticarij,veIfuperficjV 
'rij  aliaratioefl  ,  quam  fitfundibona  fide  comparati  cum  de 
^inrepignorisqua:ritur.  Vc^igalcm  enim  fundum  &  emphy- 
kcuticarium  itapoflcpignorari  vt  valeat  ipfo  iure  pignus,tan- 
%M-^>^v^-sv-^l  quam  rc6te  conftitutum,apparct  cx  refponfo  illo  Scaeuolap  cc- 
leberrimo  quod  extat  in  l.lex  ve^tgMi fundo  ji.  ^\ depigner.  &  apcrtiils  Paulus 
noller  in  l.tutor  i^.f.rlt.f.depigntr.nCi.fcTWikhthm  vcdigalc  prfdium  pigno- 
ri dari  poflc:quo  fanc  vcrbo poteftas  iuris ciuilis  non  auxiJium  fubfidianum 
Practoris fignificatur,cum  pignoris  obligatio  fit ciuiJis  &  iufta,id cft,iuri  ci- 
uili  ac  legibus  cognita,quamuis  noR  fit  habilis  ad  dominium  transfcrendum 
Lqudeunque  Ij.  ^.i.jf.  de  Vuhlic.in  rem  dB.  Ncc  quod  adio  Scruiana  vcl  quafi 
Seruiana>  quarpropignorisperfccutionedatur,  vndc&  pignoracitiaintcr- 
dum  appellatur,fit  prxtoria,ad  leni  fiacit.NanKum  pignHS  proprie  fit,  qucd 
jnancnteproprietate  debitoris  folam  po(feflioncm  tianifert  ad  creditorcm  /. 
ttm cr [wtu 35.i^.i .ff.de pignordt,d6i, in  quo  maximc  differt ab hypotheca,  quae 
t^m  contrahi  dicitur,  cum  ncc pofl"eflbo  tranfit  ad  crcditorcm  l.f  remnlienam 
^.f.proprteeod.tit.  Non  putauerat  ciuilis  legiflator  ncccflariam  cflTe  a^lioncm 
vUaincreditoripignoLatitio,  c|uia  fiue  ispoflidcret ,  nnllaei  peflcta(f^io  in 
rcm  competcrejcx  rcgula  f^qut  Infi,  de  d^iw.  c?^  /.i.  fUnterdi^nm  sutem jf.  wi 
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fo[/idS\\ic  poflellioncm  cafu  aliquo  Aut  cx  iniufta  caiifa  amifiirct,  habcrct 
liquc  interdida  ordinaria  ad  cam  rccupcrandam  ,  quippcquarccriumcft 
compeicre pignoratitiocreditori  cuilibct,tanqu^m  libi  &  ad  propriam  vti- 
'  litaicni  poUidtntiinomnibus  ,  praetcrquimquodad  caufam  vfucapionis/. 
ferui  nomne  i6.f.t/evft4C4p.  In  quo  plus  iuris  habcnt  creditorcs  pignoratJtij 
quimqui  i  prartorccuftodiic  tantilm  caufainpofleflioncm  mjfli  luiit,  quia 
illi  non  po(hdentl.i.$.iyeMtor€sff.vt$fof/niet,  Benc  tamcn  vidic  Pra^tor  viihus 
forc fi  adio aJiqua  dc pignore  darctur ,  non  foliim  ii  quo cafu  crcdicor pof- 
fcflionem  pignoris  amiliflcc  vt  m  l.paedttcr  iS.ff.iie pi^n«r4t.4Si,  Scd  etiam  ft 
contcntus  pignoris  conucntionc  crcdjtor  polTcflloncm  in  fc  pignoris  tranf- 
fcrri  noncucairet,  quo  cafu  nonpignus  fed  hypoihccacontra<I:tacflet,ciim 
faciliuscflctcrcdicori  pacifci  depignorc,quam  ciuspoflcflioncm  fibiacqui» 
rerc:  Contrahitur cnnu  hypoihcca  per  nudum  padlum  conuentum,  quod  c- 
tiam  intcr  abfcntes  &  de  rc  abfcmc  ficri  poicft  /.4.  D.defigvor.l.  4.  D.  defid, 
injlrum.winci.l.l.jf.de paci.l.^ui aulem  l^,$.\lt.ffdeconfi.peiun,  Atpoflcfliio  fi- 
cuci  non  potcft  transtcrri  quin  traditio  interccdac  ,  auc  quid  aliud  aequipoU 
lcns  quod  fit  traditionis  vicc,  ita  ncr  mfi  intcr  prxfcntcs&rci  prarfcotis,  fiue 
a  pedibus.-fiue  a  fcdibus  di(flam  eam  velis  >  idcoquc  Scruianam  &  quafi  Scr- 
uianam  aclionembcneatquc  vtilitcrmduxitPrxtor  ,  quar  &  hypothccaria 
idcirco  appcllatur,qu6d  pro  hypothecis  prinnim  noiipro  pignoribus  intro- 
du((^a  facric  ,  quamuis  potcftas  ipfius  adpignoraquoquc  cxtcndatur  jF.i/^m 
Struiand  lnffie  dcifn.^tx^tmm  poftquam  placuilinter  pignus,  hypoihc- 
cam  nomiuis  duntaxat  fonum  difl"crrc  ,  vifcriptum  cftiw/.rfj/jy^t/Arr/f 
i.ff.  depignof.  quod  ad  formulam  fcilicet  hypoihccariam,  vt  ciuslcgisinfcri- 
pcio  dcmonftcat.Ciim  igitur  pignoris  obligatio  fit  iufta,id  cft  iuri  ac  legibus 
cognita,&:  habilis  ad  rem  afticicndam  citra  vlium  auxilium  Prartoris,apparcc 
id  quod  fcriptum  cft d.l.tutor  \6.  f.yh.  depignordt.aii,  etiara  vc^ligalc  prnr- 
diutn  pignori  dari  pofle ,  aon  aiitcr  accipi  deberc  quam  vt  ca  pignoris  datio 
iurc  ipfo  fubfiftat  >  ncc  indigeac  tuitionc  practoria.Addit  Paulu$,fcd  &  fupcr» 
ficiarium  prafdium  pignori  poflc  dzru  ^uiaiinquitjbedte  ytiles dCiitmesfuperfi-^i 
aarif^  djmur.Cuius  rationis cum  fcnfus  illc  fir,  vt  non  minus  valeat  hodic  pi« 
gnus  prxdij  fupcrficiarij  quam  vcdl^igalis^quod  hodicnonminiiscompctac 
'    vtilis  rci  vindicatio  pro  fuperficic  quim  pro  vc<5ligalj  fundo  l,in (jiecialt  7j. 
l.er  l.fetf  .ff.de rei  wW.Confcquens  vidctur  fi  bona  ratiocinatio  elt,vt  non  a- 
liud  ius  conftitui  dcbcat  in  ea  rc  quam  bonarfidci  emptorpignori  dcderic> 
fiquidc  pcrindc  dat  pratcor  bonx  Hdei  cmptori  vcilc  in  rcm  a<5lione,dando  ei) 
Publicianam  qiiinihilnifi  vtilis  rci  vindicjtio  cft.  Ettamenhoc  ipfum  efl 
Quod  nos  ncgauimus  capitc  fuperiore,cum  probauimus  pignusquod  4  bonv 
hdeicmpcoreconftitutum  fic,non  vaicrc  ipfo  iurefed  indigcrcauxiho  Prx«s 
toris  vcdcfendatur  ,quia  bonx  fidei  emptor  qui  ^  non  domino  emic,nul!o 
jnodo  dici  poicft  habere  rcm  in  bonis. Augetur  dubicacio  ex  co,  quod  idcm 
Pa ulus  fcribit  in  l.cHm  (pmfuj  li.f.in  ve^liga/ibus ff.de puUu  .in  rem  aci. In  vc<5li- 
galibus&ahjs  prxdijs  qua:  vfucapi  non  poflunt,  Publicianam  nihilominus 
compctcre fifortcbonafide  mibi  tradita  fint:ide'n.quceflceifi fuperficiaria 
infula  i  non  domino  bona  fide  cmero.His  namque  verbis  innuitPauluj  non 
obfcurc  diflicilius  efle,vt  pro  huiufmodi prxdijs  ve<fligalibus &  fopcrficiarijs 
Publiciana  detur.quim  pro  cxtcris.  Et  fanc  ita  cft.  Ciim  cnim  vfucapi  noit 
poflint  >  vt  lcx  aitjmimm  cft  dari  corum  noniinc  Publicianam ,  quam  toiie* 
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dixinius  co  colorc  folo  clari,quafi  res  dc  qua  agitur  iam  Cit  vfucapta  LpueAutem 
9. 9.  hac  d^ito  eod.  tii.  Quj  crgo  fieri  poicft  >  vt  facilius  recipi  debucrjt  oppi- 
gnoratio  pra;diorum  vcdigalium  &c  fupcrfici.Triorum  >  quim  cstcrorum 
pro  quibus  datur  faci!i;\s  PublicianaPScd  refpondendum  cft  >  idco  plus  iuris 
habcrciilum  qui  vcctjgalem  fundum  >  vcl  (upcrficiarium  a  domino  acccpit, 
vt  eius  pignorandi  iusliabeat  >  quodnon  habct  lineprxtoris  auxiiio  isqui 
fundum  a  non  doiiiino  emit ,  quamuis  bona  fide  >  quia &  a domino  ipfo  ius 
habct,  &  tale  iushabet  quod  nec  ipfedominus  eiauH-crre  poiIit>  dummodo 
vedigalauttributum  aut  folarium  foluatur  /.i.ciT  i.D.fi4gerve6ii^.tl.petMt.eiJ. 
in  fpeaali  Ceq.ff^.de  rei  ytitdic.  l.i.C-de  fund.patrim.  Ub.ii.   Vndc  fit  vt 

quamuis  per  hzc  gencri  contradluum  non  fiant  domini,placuerit  tamen ,  ex 
prudentum  fcilicct,  vt arbitror ,  authoricatC)  compctcre  ijs  in  rcm  adioncm 
ac(i  domini elfent)  nectantum  aduerfus  cxtrancospoirciroic.squollibct,  fcd 
etiam  aducrfusdominum  ijpCumd.l.i.tn  fin.fi  aoerveciig.  Ncmpcquianegari 
non  potcd qiiin  huiufmodi  pivedia fint  in  bonisponefforis, pro  quibus  nimi- 
rum  habeanc  illi  adionem  in  lem  non  fotum  inuito  doinino,fcd  etiamcoii'. 
tra  dominum,  quod  in  prardijs  bona  fide  empcis  a  non  domino,  non  contiii- 
^xid.l.pen.O'  vlt.ff.de  Vublictan.iti  rema^i. 


ERRORNONVS. 

De  diffirentia fundi  ve^iiMu  a- fi*p^ficiani ,  O"  Mciim/s qus  de  futtio  ite&iiali  cr 

tiiis  ^ux  de  fuferfitie  datur» 

N  quo  tamen  obfciuari  vcllem  ditferentiam  quam  netm> 
>>-^obfcruat,intcrvcftigalcm  fundum,&fupcificiarium.  Nam 
J*^!]!^  qucmadmodum  in  codiffcruntqiiodvcdigalcsagrinonnifi 
"■^^  ciuitatum  agri  funt  &  pubhci,  fupcrficianj  vero  funt  priuato- 
!^j5k  rum,  itcmque  in  co  quod  ve£^igales  ij  maxinie  dicuniur  qui  in 
perpctaum  iocatur,Saperficiarij  vcro  etiam  qui  ad  temfus  fiuc  modicum,fi- 
ue  non  modicum  d.  L  i.  w princtp.  D.  fi ager  veciig,  Lcotein  11.  $,uD.de publtCMn. 
fjr  veciigaL  L  i.  $.  qt*od ait  Vrxttr  D.  de  fupeific.    Ita  &  in  hoc  maximc ,  qudd 
adio  in  rcm  qux  datur  vcdigalis  praedjj  poffeffori  >  dircda  inccinadio 
eft»non  vt dis «autfahein  ciailis non  prjrtoria>Iicct  non  tamfuinmo  iurc,  ve 
videtur  competat  ,  quam  recepro  &  a  prudcntibus  conftituto.  Id  enim  c[i 
jd^o  iudicio  quod  Paulusfignificat  ind.Li.      (i t^erye&ig,  ijsverbis  toineti 
placuit  co  nfttere  ets  tn  rem  «((Sitffff/n.PIacuifrcenim  pruicntcs  notiri  fimpliciter 
dicunt,quod  vcl  prudentibus  ipfis,vci  imperatoribuspIacuit,non  quod  Prz- 
tori,&  fimiliter  coaipcterc  a<5tionem  qux  ipfo  iure  compcti',non  qux  danda 
eft  a  Prztorc.  At  in  cem  adio  illa  qu2  ffiperficiario  acc6modarur»non  dircda 
cft  fed  vtilis,  ncc  ciuiUs  fed  prztorja  d.L\.D.def  perftiJtCi.Liu fpeiiali  yj.  cum 
ilu4b.fe^<f,  D.  de  rei  vindic.  ob  idqae  aimirum  non  competere  dicicur  fcd  da- 
u  din.  Li.  $*  tfuod att prxttar  didi.  L  tutor  16.  $.  vltim.  de pt^norai.  aciim.  L  ?r<e- 
ter  7^,D'tle  reivindicat.    Idcb  fctlicet  qu6d  numquam  patituriusciaile  vt 
contradu  tcmporali  dominium  ret  aut  immutctur  ,  autafHciatur,  a- 
4c6que  npc  vc  res  m  bonis  cuiufquam  fiac  >  fcd  caufain  perpctaam  cequjrit  /• 

»vbi 
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l.vbi  Cuiac.notat  iunft.  lujnamun  75  ff\<le  iHr.dot,   Ncc  rurfus  vt  dominiuni 
rupcrticiei  fcparctur  ^  domino  foli  LnumquMm  i6.f,de  yfkc^p.  Cur  autcm  mi- 
nus  frequcntcr dctur (upcrficics in  pcrpetuani  locRtionem  quam  fundus vc- 
Aigjlis  >  ratio  H  quis earn  quzrat  illa  vidaur  adfern  poflc , quod  fcrc  inutilc 
folutncnctabrccilentcfcnjpervtilitatcfupcifiLiei  ,  quomodo  folcmusrc- 
fpondcrc  cilm  quaeritur  quare  non  fir  pcrpctuus  vfusfrudus  ciuitati  rcli<5tus- 
l,4n yfuifi-H.  Ihs  56  fj  Je  v^ufrMfi  ^fus^nHiu  ^,fJe  vfufj  JegJt.Ciim  tamen  fuper- 
ficics  ncccfTario  foli  caufam  &c  dominium  rcc|uatur  non  minib  naturali 
quhii  ciuili  rationc  l,iJUk  fMpe>fic.  Itcm  quia  contradus  ille  propcmodum 
cmphyieuticusciret  noirTupcrticiariusi  li  quis  priuatus  folum  fuuni  alteri  in 
perpctuuin  fn  cnJuin  locarct  qucmadmodum  cflct  fundus  vcctigalis^  fi  qua 
ciuitas  vcl  rcfpublica  contradam  talcni  inirct,  nec  enim  djftcrunt  pcnc  in  a- 
iio  fundus  vc(^igjlis&  fundus  emphyteuticarius  qiiam  c^uud  jlicpublicus  cft 
ti.I.  otem  ^.uc^  (U.i.fi a^er^veSii^.hiQ  veio  priuatus^  liue  (ic  priuati  hominis,fi- 
uc  fifcj  J.l  \.C.ciefuri(i.f'M'rim,}th,ii,}^cc^i>e  vero  tam  tacilc  rcpcriebantur  olim 
ex  priuatts  hoininibas^qui  vcllcnt  fandos  fuos  in  perpctuum  locarCi  quouf- 
q>ie  Zeno  contrafluai  illum  cmphyteuticum  induxit>ccrtaque  forma  dona- 
tum  voiuir  ne  quxrendum  ellcc  vt  antca  quxrcbatur  inter  lureconfultos  >  an 
locjcio  iila  dicendj  c(K.t,an  venditio^an  ctiam  focietas  $,aJeo  hfi.delv  st.Q\x- 
ius  quarflionis  cffe<ftus  ille  crat  ncccfTarius  ,  vt  c]ui  talcm  contradum  vcndi- 
tioncm  circ  dcFendeb  mt,  non  dubitarcnt  quin  cx  eo  c6cr3(5bu  dominium  c- 
ttam  quiritiarium  ficut  cx  alia  vcnditioncqualjbet  quam  verusdominusf^- 
cifTctjin  accipientcm  iransfierrctur,ideoqucdire(5Vam  habercipfcdcbcrctrei 
viHdicarionem,  qui  vero  contendebant  cfle  iocationem  canium  ,  illi  adlio- 
ncaiiiirem  nuila  n  accipienciaccommodarenc »  fcd  tancilm  perfonalem  cx 
condu(f%o  aduerrus  locacorem ,  cxcmplo  eius  iuris  quod  jn  locata  fupcrficic 
■  ante  ^rztoris  cdidluin  Dc  ruperficicbusobtinuin'ctc(laturVipianus/n</./.i. 
ff.de  fuferfic.    Cur  cnim  contrahentes  tamfaciicgenusiIludcontra(5tu$ 
cIcgifTentjCuius  natura  vel  cum  adhuc  nullaerat,vcl  quznam  cfTct  ignoraba- 
turr  idquefatisapcrtc  PauIu$docccw</./.f./'  M^eryeClig.  cum  ait,  Vc(ftjgalcs 
fundos eos  dici  qui  in  pcrpctuum  locantur  >  non  ve(5^igales  autem  cos  qui  a 
duitatibus  dantur  ita  coIendi,vt  priuatim  agros  noflros  coIendos,inquit,da- 
rc  folcmus  Quibus  enim  apertioribus  verbispotui/Tct  exprimercvix  priua- 
tuni  qucmquain  cfle  qui  fuiidos  fuos  in  pcrpctuum  det  coIendos.Vnde  eft  vt 
cx tot  prudentum  rciiquijs  quz  in  Pande(5bis  cxtant, nuilus fuperfit locus  qui 
(ic  iure  emphyteucico,  contra(fliique  ifto  cmph;^cuticario  Ioquatur,fed  oni- 
nes  fint  vel  de  veifligalibus  fundis,vcl  dc  fuperficiarijs,  nS\  quod  Tribonia- 
nas  refpicicns  ad  Zcnonis  6c  poftcriorum  Impcratorum  conftitutioncs  addi- 
ditdc  fuo,vt  aib:tror  in  dt6i,l.ciim  fponftu  12.  f.in  recHgMtitM ff.de  Vuhhc.in  rem 
vcrba  illa  CiT  4/»/»  crcdo  vi  bona  emphytcuticaria  comprehcndcret,&  ac- 
cepi t  pro  fynonimis  Agrum  vc(5tigalem  &  emphyreuticarium  in  Tit.fffiaoer 
yecijf^.  id  cft,inquit,cmphytcutic3riuspctatur.  Vtanobisiamobfcruatum 
^{{.lilf.  10.  Conieci,c4pit.\\.  vbi  mulca,  icnpfimus  fatis  noua  nec  inclcgantia 
dc  diftin(5Vionc  dominiorum  bonitarij  &  Quiriciarij,  itc^^uc  dircfti  &  vti- 
lis,ac  longc  alitcr  qoim  a czteris  intcrprctibus  traaencur:  Sed  illud  camca 
malc,vtnobisnuncvidctur  ,  quod  diflfcrcntiam  quam  mod6  interfiindum 
Ycaigalein  &  fupcrficiarium  conftitumius  ,  nullam  tunc  aguofcebamus. 
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Quali  non  miuiis  viilis  flc  a(f^io  in  rcm  quz  fundi  vcdtigalis  condu«ftori  da-  i 
tur ,  quam  quac  fupcrficiario.Dcniquc  quafi  vuaquc  fic  prajtona ,  ncutra  ci- 
uilis.Quod  nc  vcrum  cfic  putcm  «  moucc  me  illud  primum  quod  iam  dixi-  • 
mus  a  Paulo  ica  fcriptum  Futfrc  i» d.  /.  i.$.i./i.i^er  veciig.  pl.Huit  cowpetere  ets in  ' 
rtin  d^ionem:  qux  verba  fi  non  probant  nccclfario  cfic  illam  a^Stioncm  dire- 
d:am(ncccnim  nouuinell  vt  vtilisadio  aliqua  fit.quxtamen  iltetia  ciuilis, 
tortc  induvila  authoritatc  prudcntum  cx  fola  xquiratc  cuni  ftndli  luris  ratio  • 
dcficcretjVt  in  l.i.§,ttrm  Vnrus  yerf^c^HdmqHAm  in  jin.D.de  atjua  ffr  nqux plHu.ar- 
€enJ.5c  in  plcrifquc  adionibus  infadum  dc  quibusjp  tit.de pr/efcr .verb.ltcit  . 
non  quemadmodum  a(5lioncs  omnes  in  faitum  funt  fubfidiariac,fiuc  ciuilcf 
finCjfiuc pra:toria:,ita  etiam  vtilcs  omRcs  dici  poflint )  Probant  tamcn  opti- 
mc  non  clFc  practoriam  fcd  ciuilcm.  Kcque  cnim  vtiles  a(5lioncs  prxtoria: 
competere  vnquam  dicuntur  fcd  dari,vt  iam  diximus.  Dircfta:  quidcm  prx- 
toriacpoffontdici  competcrc,fcilicctex  cdi(5bo  prxtoris&  exipfisverbisc- 
difti  >  portquam  Prjctor  edixitfca(^tionemexeacaufadaturum  vtccrnerc 
cft  in  Publiciana /.1.3.6.9.1  i.^.2./.r5.  crp.ifi.  D.  depuUtc.tnrem  dcf.  fcd  vtilci 
prxtorix  non  iccm.  Ncc  rurfus  Je  dire(5li  pra^toria  qux  compctcrct  cx  edi-  ' 
<fto  ita  vnquam  loqucrcntur  lurcconfulii  vt  (hcQrct\x.pUcmt competere at{ton7, 
Quid  cnim  attincret  qu^-ci  crc  an  pUcui(fct  prudeniiDus  id  ius  quod  Prartor 
edicfto  conftitui(rec;S:quiJem  non  aprudentum  auihoritate  ius  illudpotc-  . 
ftatcm  3ccipit,fi:d  i  magiftratuum  honore  ac  dignitatc ,  vnde  &  prartorium 
honorarium  appellatur.  Et  hxc  fccunda  ratio  cft  qu^  me  mouet,vt  a(f^io- 
iicm  hanc  quae  pro  vcdtigali  Fando  m  rem  compctii ,  non  putem  dici  polfe 
|)nctoriam:quianullumPrartorijedi(ftamcftq'iohu!ufmodi  adio  vcl  de- 
feratur  vel  promittaturrqu.T  tamcn  omnium  niinime  pr^termittenda  crat,  fi 
nullaiureciiiili  compcti-Ucc,  Ctlm  vc<ft'galium  fiindoruin  ius  inRon>ana 
rcpublica&frcqucntilTimumfiierit,  &antiquin[iinum  vt  explcrjfque  Mar-  • 
ci  Tullij  &  Titi  Liuij  locisconftar.  Ptito  qu6J  ad  reipuWicx  viilitaccm  per- 
tincre  maximc crcderctur ,  vt  cffent  qui  Fundos  publicos  conduccrc  in  per- 
petuuih  vcllcntprxftico  annuofalario  ,  quod  reipublicxpcrpctui  lucri  loco 
efTcc  ,  acinmcmoriamrcrum  aliquando  pro  rcpuLlica  benc  acfclicitcrge^' 
ftarum.Qiiis  vcro  ea  lcgc  voluiflet  acccdcrc  ad  pcrpetuam  fundorum  publi- 
corum  conduftioncm  (1  ius  itafuilfct  ,  vceosfundos  non  magisinbonis, 
qu^m  in  dominio  fuo  condu(5l;orcs  habercnt,nulldmque  pro  iisa^ttioncni  iir 
rcm  excrcere  poficm?Ecfi  cnimfubnixi  crant  ciuili  adionc  in  perfonam  ex 
contrac^u  locacionis.quomodo  dc  fuperficiario  fcribic  VIp.  irtl.  i.  $■  i.d^fu^ 
ferfic.^Qmo  tamcn  dubitat  quin  iis  longc  fucrit  vtilius  ftiturum ,  fi  polfidc- ' 
rcnc  ob  cair.quc  caufam  in  rcm  agercnt,quam  fi  in  pcrfonam  expcrirentur. 
Qua etiam  racione  Vlpianus  mocum  ajc  fui(fepra:rorcm  in d.  $.  i.vc  &  intcr- 
diaum  proponcrct&  cjuafi  in  rcm  a(5lionem  lupcrficiario  polliccrctur.  Et 
vcrb  fi  qua  vlla  alia  praerorij  cdi(fti  partcdedifTct  prfftora(3:ioncm  pro  vc(fli- 
gali  fundo^dedilfct  vtique  co  ipfo  cdi(io  ciuo  adtioncm  irt  rcm  De  fupcrficie 
poliicicus  ert.aut  faltcm  quam  cdi(flo  iilo  dcdit  a(5tionem  fupcrfici.irio  dixif- 
fetdarcfeadexcmglum  illiusqiumdc  veftigali  fundoantcadcdiirct.  Ac 
neutrum  horum  fa(5tum  cft>quia  nihil  coramunc  aut  fimile  h.ibcnt  hr  a^ftio-» 
ne$,quarum  fcilicct vna  cinilis  eft,altera  prxtoria.Ncc  cftimprobabilc ,  ha- 
bituramfuifte  a(5lionem  De  fundo  ve(5tigali  nomcn  aliquod  proprium  ^ 
Prxcorc  fi  quis  fuiircc,^ui  cam  indu.xificc,quomodo  habcnt,PubItciana,  Scr- 
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iriina.PauUana»Se  alw  plcr^  juc  o  Dcfuperiic-ic  nullum  habcat.  1« 

4c6que  Papinianus  noiler  dc  iiac  tradans  a6ljonc&  iiinilitei  dc  Publiciana 
*cScruianaiii/.//o<'«  Vi  ttdim  66.  nyim  ip.7),Je  tutCi.  fimpliciter  ita  fcnbit: 
yel  f4  Aclioneqtut  th  f     vcLifa  :  pt  /'  ^i-i '  /?  fciljcec  ^  prudcntibus  cjuoru  pri- 
muin  ac  prarcipuum  munus  illud  iuu  vt  JCt.oncs  componercnc  >  quzpolica 
^propuiua:fucrunc,&cuui^aic /.  l,  f.i^etnJeex  hiilegAm  crJe^Je m^ikr* 
Acfaji^aiJiil  «aofz  erac  curciuilis  lcgtflator  umdiligens  dletiodaiMaa<«> 
€t\ont  in  rem  pco  fupcriicictquam  fuit  in  proponenda  a^bione  De  vediga- 
li  fundotHasc  eoiai  a  i  p  blicam  vtilitatem  pertinebat  vtdiximust  hsc  vcro 
Defupcrficic  non  nif»  adpriuit.im  corum  qui  folum  alicnum-nd  ccitumtc- 
pusjaut  einufcuc »  auc  condux  Jfcnt.  Q  la  dc  cauf.i  ncc  I^r.xtorcs  ip/i  nili  po- 
ftcnores  prouiJerLini  fi  pcrficurio  d.ua  ei  vtili  in  rcin  a<Slionc,  quod  aptiiC- 
fiic  Pauiuscxpnniic iiK/././nrr  i<$.  ji.Wf.^Dt^^irg/ior.ifc/. cum  poflquani  dixite- 
tiain  ve^igaie  prardium  pignori dari  pc^ifc ,  Tubiuiigit:Sed & rupcrficlarimn 
pode^^M^A  niquit « Mte  yttl-sMtMesjtiptrfiimifseLitHiar.  Vc  intelligamusaU* 
quod&iffii  tcmput  quo  nuUjm  in  rcmaclioncm  habcbat  fuperficiariust 
quamuistaintum  neiuo  dubii3rct,(.jUin  dc  vc&igali  fundo  agere  in  reni  li- 
ccrec.Atque  ioco  maioicm  fu  fl..*  c  lioncm  dubitandi  in  pr^Jiofupcrficiario 
quoininuspignort  dari  ponc  vidcrctur,  ]uiin  in  ve<ftigali,quod  coi^at  ctiam 
exL^re^e  lyp.^in  fupi/(utArns  DMp>^w,  &  cxLeiiaM  fi$perfictes  15.  D.^uip§- 
tisr^»  piin»rMi.qmhva  in  loeia  noo  ni(i  de  rupcrficiei  ptgnc>rc  agicur » taqu^ 
de  re  quc  fit  maionsdubic  irionii.   Nam  nec  ablblute  ac  fimpljciter  veruoi; 
cft»hodic  vc  lcs  adioncs  fupcrficiario  dari  fcd  tantdm  caufa  cognica</./.^r4»« 
Hry%iimdu4b.pr^ced.  D,Je  mifmdk»  id  eft  ica  demum  fi  non  ad  modicum 
tcmpus  conda(5l.i  fupcrficics  proponatur.ln  hoc  cnim  duntaxat  caufa:  cogni- 
tio  vcrtitur,vt  li  qais  ad  tempus  fupcrficicin  conduxcric,in  rcm  aitio  ci  dc- 
negccur.Qucmaduiodum  Vlp.  cxplicatM  ddA.p.quod  MtVrdtir Dejuper/ic, 


ERRORDECIMVS. 

Sid  fuperficiArio  qni  .td  modtmn  tempus  covduxerdttpiffHH  (esifiiuimi^ 
/it,MtskveBii^!i*fundip(ffelloreadtempmremMkemf> 

JPfe?^^  V  A  etidin  lationc ,  puto  non  improbabilitcr  dcfcndi  pofle ,  non 
yff:i}^^k\^  alij  fupcrficiario  pcimittendum  ciTe  vtfupaficicu)  dct pignorj» 
c]uam  ci  qui  fuperficiem  non  ad  modicnm  ccnipita  •cooduxerit^ 
_  atque  ita  intdligendum  cfle  quod  generatiter  &  indiftrndd 

finJ*  i^ejfin  fnperfid^sSc  in  d.  l.  etum  fupcrpcies.  Cum  non 
{tO^firerquam  valeredebeatiwiufmodi  j^ignus  liceta  nondo- 
minoconiraiuris  regulam  conftitutum  ,  quam  quoJ  hodie  fuperficiario 
quoque vtilcsa&iones  dencur  ,  tancjuam  liabcnti  iuperficicm  in  bonisiu- 
rcfuo  ,  &ex  ipfo  contra{Su,&  in  co  plusiurisqu^mliabcat  bon^fiiiei  cm- 
ptor,qoi  non  ide6  habet  Pubiicianain  quod  rem  emcrit  t  camque  m  bonif 
luis  pcr  cmiftionem  habere  coeperit'»  fed  quia  perinde  habeatur  a  Prartoire  •€ 
fi eaia  rcm sam vibeepiflet  i  quamuis  nondiKD vfuceperit #•  nempteh^4fi 
4fif«W«  Cartenlm  quemadmodum  fi  a^  eo  s  qoi  Ptiblidaoa  vu  potuir» 
quiadominium  non  habuit>  pignori  accepcrim,nonaIitcr  tuctur  meper 
^cuianaui  Praecoi>i2,uaiB  quooiodo  ddNtorcmipfiuu  pciPubiiciaoa  (ucrc- 
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tur  Lfi 4b  eo  iS.D.de  pignor.lti  ncc  cxiftimamlum  cft  alio  vUo  cafu  polfe  defcn 
di  pic;tius  in  rupcrficic  conftitutum  ^  fuperficiario ,  cjuam  quo  Prator  datu- 
r js  lit  a(flionctii  in  rcm  fjperficiariojnc  aliocjui  cueniat>vt  cx  coniradu  ini- 
tocum  fuperliciario  acquiratur  crcditori  iusagendi  in  reni,quod  fuperficia- 
rius  ipfc  non  lubercr.  Quae  tamcn  diftinflio  non  cadit  in  fundi  vcdrigahs 
oppigncraiioneni.Gcneraliter  cnim  &c  indjflinctc  vcrum  cft>Vc<ftigalc  pra: 
diu;n  pignori  d.ui  pollejio  adhibita  diftintf^ionc  illa ,  vtrum  in  pcrpetuu  aut 
ad  tcmpus,ncc  i  Lirfjm  an  in  loni;aiii  tenipus  lit  iocatum  an  in  modicu.Quia 
nec  diiiindioni  huiciocuscflciimcjUa:ritur,Andc  vcAigali  fundo  in  rem 
aJlio  competat  conductori,fcd  gsncraliter  &  indiftindeplacuit  compcterc 
in  rem  aflioncin  ex  hac  caufanon  folum  adjcrfus  qiicmuispofleflorcm,  fcd 
&  aducrfus  ipfos  niunicipes,nec  t.intum  fi  in  perpctuum  fruendum  fundum 
conduxerint  ^  municipibiis  ,  fcd  ctiam  Ci  ad  tenipus  habucrint  condu^lum, 
dumne  tc.npusconductionis6nitumfit  l.vlt.D./i.tgerveciig.vbi  quod  vul- 
go  notaiit,ita  ciTc  accipicnda  vciba  lila  aH  teihpio  vt  tamen  modicum  teni- 
puscxcludaturf.ve/./.i  .)^.y«o<rf  4//  (fe  fiiperfn:  ncque  lcgem  habct  ncque  ratio- 
ncni,nifi  duCto  malc  argumcnto  a  fupcrficiario  fundo  ad  vcdigalcm.  Nam 
cum  vedtjgaics  fundi  non  dcntur  nifi  ob  pubhcam  vtihtatcm  ,  &  quatcnus 
pubiica  vrilitascxigit,nondcbuitah3  dctcriorquc  cffc  condicio  fundoruni 
rcipublica:  qui  ad  modicuni  tcmpus  conducfli  effcnt  ,  quianec  idvnquam 
ficbat  njfi  cx  vtiHtatc  ciuitatis  &  rcipublica?,cum  vel  vtilius  vidcbatur,vcl  a- 
.  litcr,id  ett  in  perpctuum  fieri  condudio  non  potuerat.  Itaquc  quod  Paulus 
fcribit«o«/./.i.Z>./i*grr  wt7/f.non  ita  eft  accipicndum,  quafi  non  veftigalcs 
fundi  fint  omncs  illi  qui  noii  in perpctuum  locantur,fed  ita  potiils,  vt  vcdi- 
galcs  fint  qui  locantur  ca  Iegc,vt  quandiu  pro  his  vcetigal  pcndatur,  tandiu 
ncque  ipfis  qui  conduxerint,ncquc  his  qui  in  locum  corum  fucccfferint  auf- 
ferri  eosliceat(fic  cnim  apud  Paulum  legcndum  cft)Non  vcctigalcs  vcro  illi 
qui  ita  colcndi  dantur  vt  priuatim  agros  noftros  colendos  darc  folcmus ,  id 
cit  non  ca  lcgc  fed  ccria  mcrccde  qux  non  vcdigalis  &  tributi  loco  fit ,  fed 
fruduum  inodo  refpondcat,fi  colonus  fit  nummarius ,  aut  ad  certam  partcm 
fruftuum  ficolonus  fitpartiarius.  Altcro  enim  ex  hisduobus  modispriuati 
omnes  locarc  agros  folcnt,non  ctiam  ita  vt  quandiu  penfio  foluctur,  non  \u 
ccatlocatori  rcni  fuam  auftcrre  condudori.Ca:tcri\m  fiuc  in  pcrpetuum,fi- 
nc  ad  tcmpus  agri  ciuitatis  locati  fint  fub  lege  pendendi  vcdbigahs &  tr ibuti, 
atquc ita  nc  interim  expclli  conduftor poflit  crunt  haud  dubic  ve<fligalcs  fi- 
ue  in  pcrpetuum  locati  fint,fiue  ad  tempus,vt  conftat  cx  coniuncSionc r/.  /.  i. 
cumLylt,eod,  Quanquam  frequentiuscrat.vt  in  perpetuumlocarcntur,  Ra- 
rius  vero  vt  ai  tcmpus,ncc  alitcr  vtputo,quam  cum  non  rcpericbantur ,  qni 
conducerc  in  pcrpctuuni  vellcnt.  Eft igitur  neccflTario  duplcx  admittcnda 
hxc  uiftercntia  inter  vcdtigalcni fundum,&  rupcrficiarium,qu6d  pro  vedi- 
^alifundo  datur  in  rcmactioetiamfiadtempus  modicum  facfla  condu^lio 
Jit,& confcquentcr  valct  omnimodo,&  omni cafu  fundi  vcftigalis  oppigne- 
ratio,etiam  citra  tuitionem  prxtoris,at  pro  fundo  fiipcrfici  irio  nec  datur  in 
rem  aftio  nificaufa  cognita,id  eftnifi  ad  non  modicuiii  tcmpusfii<5lalocatio 
iiCncc  proindc  valet  oppigncratio  fupcrficici  nifi  co  dcmuni  cafu  quo  dcbi- 
tor  cjui  cam  dat  pignori  conduftor  fit  ad  longuni  tcmpus,quo  «tiam  cafu  no 
ipfo  iure  valet  oppigneratio,fed  tuitionc  tantum  prxtoria.  vt  dc  fcruitutib. 
i  fupcrficiario  conftitutisfcriptutii  eft  in  dJ.i.§Mt.de  fi^erfic. "  ^ 

ANT. 


d  by  Gopgle 


DECAD.  LXIV.  ERROR  I. 


i7i 


ANTONII  FABRI 

LC  SEB  VS  I ANL  S  E- 

NATORIS  SABAVDIEN' 

SIS,-ETIN  GEBENNENSIS 
D  V  C  A  T  V  S  A  V  D  I  T  OR  I  O 

P       AE  t   I  »  I  S, 

DE  ERROR.  PRAGMAT.  ETINTERPR.  IVR, 

*D  E  C  A  S     LX  m  I. 

ErROR  PRIMVS. 

Df  TubUci4fj4  tjua ^Yo  fundis  -veBigdlihui  c  fuferfiiuriis  cmfeut. 

^^c^^  Xplicandvm  illud  fupcreftjquod  fupcriore  Decade  obicci- 
'l^C^V;^^^musc\i.<.Hth  (ponfus  ii.jl.m  vecti^ahhu>  D.tlepubiHi^n.tnieni  ^61. 
^c^<l^. vbi  Pjulusfcrjb  tin  vcdigalibus,&  in  alitsprjcdiis,tji)ar  vfuca- 
ri^^s^^^P^  non  pofluiit,  Publicianamcompctcrefi  tortebonafidc  ii:ihi 
|tJT-=^?9^*tradita  funr,idcn)que  ellc  fuperficianam  infuiam  ^  non  domi- 
no  bona  iiJc  cmero.   D  tHcilc  liquidcni  vidctur  intciligcre  cur  pra^diorum 
vecligaliuin,&:  fuperficiariorum  facilius  reccpta  fic  opp  gncratio,quaiii  pr^- 
dij  boiia  fidc  empti  cuius  nomjncPublicianacompciit  cum  ^ contiario  dif- 
ficiiius  fic  vt  pro  fundis  vcdigalibus  &  fupcrficianjsdctui  Publioanaquatn 
pro  c^teiis^.Difficiliuscniin  dari  Publicianampro  fundis  vedigalib.&.  fuper- 
ficiariis,  cx  eo  apparct  quod  vfucapi  nullomodo  poflunt.   Obltanie  lcilicct 
malafidc,&  fcicnciareialien2C,cumisqui  Fundum  vedtigoleni  auifuperfi' 
ciariiHn  conduc]t,alicnum  clle  /ciac^non  minus  quam  qui  accipic  pigi.cri,dc 
quo/>;  ipi^nort  i^.D.iie  vfui4p.  ccfi  in  fuperficiario  prxdio  alia  fpcc  alior  ratio 
ellinempcquia/upcrficiesfine  folo  capi  longo  cempotc  nunquam  poteil; 
LnMtiquuut  xG.D.cU  v/uc.ip.iti  vc  fi  qua  rationc  vfucapi  lolum  non  poflit  ,  ncc 
fu^cificics  v(ncapjatur/.yJ"'Wpw}9.       Porr6  non  daturalio  coiore  Publi- 
cianavquam  quan  iam  vfucnpta  iit  earcs  de  qua  agitur  p.narr.tjvc  hji.<le  A^Iion. 
Indcqucnimirutii  crt  quod  ea  a6tio  in  his  rtbus  qua:  vfucapi  non  poflijnc, 
puta  in furiiuisjautin  feruo  fugiciuo  locum  non  habtt  l./;uvai»tem  ^.p.h^ec  d- 
cho  D,deVublki<a.in rem  act.  Cur  non  crgo  fjcilius  ptrmittitur  oppignoratio 
rei  bona  fidecBiptacquam  fundi  vcctigalis  aut  fHpcrficiarij?  Sed  facilis  re- 
fponfio  cft  ciusdc-numfundi  vciftigalis  aut  fMptihtiarij  opp  gnerationcm 
ipfo  iurc  vaicrc,qu6dotninusipfclocaiicric,coiidu£lor  veio  oppigi.crauerit» 
noneiinn  vt  fundus  rc  vcra  ve^Sigal.s  fit ,  autf  perficiarius,  fi.ffic  tconJu- 
ftamcumcfle  huc  inpcrpetuutnjliueadccnipusaut  longum  aut  niodicum, 
Cedillud  primum  ac  maxiiiic rcquiricur  ,  vt  donnnus  vtic  fucricillc qui 
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locauiCi  alioquicertum  cfk,ab  co  qui  dominui  ipfe  uon  fit,  funduin  vcdfgau 
leiN  auc  fiiperficiarium  ficri nullo  modo  polfc ,  quaniuis  nihil  vctcjt  ahcnani 
quoqiic  rcm  a  nondominolocariperindeac  vcnJi.    Pluscnim  cft  dicere 
tundatn  vedigalcm,  aucruperficiarium  cju^;n  condudum,  quia  non  qucm- 
admodum  quifquis  reftigalis  &  fuperhciarius  idcm  &  conductus  cll  ,  ica 
polTit  quis  c  contrario  diccrc  ve^ftigalcm  aut  fupcrfic^anum  eircfundum 
onincm,qui  conduftiisfit,  hquidcm  vcdigaleni,aiitrupcrficia»siim  fundnm 
circ,  rcalc  aliquid  eil ,  &  talc,  quod  afticitrem  ipfamf-ciiquc  vt  taljsdcno- 
minet(ir,cum  lit  iiisprjedij/.^«i«.t//«<^  S6.</everb.^-nt(ic,    Ac  proindcdomi- 
num  clle  nccclFc  cft  cum  qui  rcm  vclit  afticcrc.Nam  &  indc  cft  quod  ncxum 
pracdiorimi,non  alia  pcrfona  facit ,  quim  qu«  iurc  potuit  obligjrc ,  inqiiit  /. 
ylt.C.fiJihcn.res ptgnoi  .d.u.fit-i  cuj  conlcqucns  cll ,  vt  ll  quis  fundun)  ^  domino 
conduxcrit  in  vcdi^alcm  aut  i*upcrficiarium,non  indigcatPubliciana  ad  rcm 
vindicandamjcijiij  luo  nominc  habcat  in  rcm  adtioncm,  &  quidcm  ciuiicm 
4c  fundo  vc6tigali ,  Prartoriam  vcro  de  fupcrficiario  ,  vt  oftcndimus  capitc 
prxccdcnte,  fcilicct  quia  caufam  habct  a  vcro  domino,  qui  ius  in  rc  conlb- 
tuerc  potuit :  contra  vcr6,is  qui  cmit  i  non  domino,  ficuii  ius  nullum  in  rc 
habcc  ita  neque  advoncm  aliam  habcrcpoteftquim  Publicianam  ad  auo- 
candam  polfcllionemjfi  quo  cafu  cam  amilcrit.Attum  Paulus  noftcr  /cribit  * 
in  d.l.cum  PfWnfn^  12.^  .in  ve&igu/^jM ff.de  ptiblician.in rem  .itV.ln  vcdligalibus  3c 
alijs  prxdijs  qux  vfucapi  non  ponuiic,  Pnblicianam  coinpctcre,de  ijs  prxdi js 
intciiigic  qux  fint  quidem  verc  vedigalia.  fed  qux  cmpta  fint  non  tanquam 
ve<^igalia,fcd  tanqu^m  propria  vendicoris,id eU,r3nqunm  ^  domino,ctliM  ta- 
mcQ  rcucradominusnon  fucritis  qui  vcndidit,  fcd  vcl  iilc  ipfc  qui  vcdbiga-  ^ 
lem  (unduni  a  ciuitatis  adminifiracorc  conduxcrat,vel  alius.  idcoquc  bene 
addit  Paulus/I/or/c  botAfide  mihi  tradita  fnt ,  id  efl ,  fi  ea  cmerim  &  per  tradi- 
tioncm  acccperim  bonafide,  exiflimanspcr  crrorern ,  elFc  illapropriamei 
venditoris.ac  i^noras  effe  vcdigalia.  Si  cnim  fcirem  cllc  vedligalia,hoc  ipfo 
cfrcm  in  mala  hdcqnia  fciicm  clle  alicna,  &  conlcquentcr  non  rantilm  vfu-j, 
capio  impedirctur ,  qux  omnimodo  &  omni  cafii  impcditur  iic  pofTcflio  Sc 
ncgligcntia  conducioris  noce.u  ciuitati  cui  nihil  pcnitus  impuiari  potcflj' 
fedetiamPubhciana,  qux  non  potcft  compjctcrc  bona  fide  ,  &  quidcm 
quaeduobus  temporibus  intcrucncrii,contr.iftus,6c  iTadixionis ifed et/i 7.4- 
lihl.eHm  tji\i  ^ .yt  tgitur  1:^  fcq.eod^ui.  Scd  cilm  puto  prxdia  cfle  mei  vcnditoris 
licctreucra  fint  ve£t'gilia,vfucapio  quidcm  impcditur,quiapr{dioruroipfb- 
rumnon  vjcium  ,  fcdqualitasimpcditnc  vfjcapipofiint^liccribonarfidci 
emptorepo{lidcantur,  nifi  ix  quando  ipforum  municipuinfjdum  &  necii- 
gcnciacaufam  dct  vfucapioni  ,  quemadmodum  in  fpccie I^/ifinit.t  15.  $.fide 
ycCi'g4lih mff.de  d.tm.i.  trifroi.  de  cuius  fcntentia  &  ratione  aducrfus  onmium 
intcrpretum  noftrorum  fcntcntias  fcripfimus  Itb.io.  CohteCi,c>ip.\i.  At  Pubii- 
ciana tamen  haud  dub  c  L-ompetit,pcrindc acfi  vcdigalia  pi ^-Jia  non  effeori^ 
quoniaui  ouinia  hicconcuuuntquxadinduccndam  Pubiicianam  funt  nc- 
ccffaria ,  nili  q;iod  cam  non  folcat  dari  aiio  colorc,  vt  diximus,  qiiam  quafi' 
rcs  iam  fit  vrucapta,non  ridcbatur  poflf  aptari  ad  ca  prxdiaqux  quiarcucra^ 
funt Vw*<!!liga[ia ,  vfucapi  nulloaiodo  pofibat.    £t  hoc  nimirum  vnum  illud 
cft  ,  propccr  quod  nccclTc  fuic  >  moncrc  Paulum  in  his  quoquc  prxdijt 
\cd'galibiis  ,  fupcrficiarijs  S>l  a'iis  huiufmodi  fi  qtia  funt fin. ilia  ,  Publi- 
ciaoaui  iocum  habcre  >  cdm  iuris  coinmunis  leguia  rcfificre  vidcrc^- 
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;  tur .   Ratio  auccm  iuris  huius  >  noo  alia  quatrcoda  cft » qu^m  «qtf*- 
{bpradido  Ca^inf  Aunnun  locoallatafuir^qu^d  ncque  ip/ius  prx(!i),ncque 
.j^cibrae  po^cntisvicio&odiofiatncvriicapipofliBt  >  nccrurfusobali- 

Jioani lcgisprohibitionem ,  qua! hullaccrt^ cudc fundo. iive vcdtgali»riue 
uperficiarioalien.indo,fcd  folofaiiorc  ciuitatis,  cu  us  intcrcfi  qudni  ma\i-*- 
n»cfundosvc«i:iigalcs  habcrc,  5:quan)  tanicnpericlitaii  nonoportctcx  fa- 
cco ,  &  negligcntia  condu^loris  ,  ti  tortc  is  vedligaiem  funduni  uoJo  nialo 
vcndideijc ,  auc  pcr  nimis  latam  i^pinaiiiquc  ncgligcntiam  ab  alio  podidcri 
ig^vt&tt  Bon  imermifla  tamcn  annui  iQiSkf|a]is  foiacionei  quaBtQinnlt  bo» 
'  lum  fidem  liabuerit  p  oflcflbr.    Add&nmmtiermilfM  mnm  i!t&tgdtu  fdutme» 

2ui3  fi  ponercs  fuifk  miuiidpes  negligentcs  in  vcdigafe  cxJgcndo»iam  pol^ 
t  ijsimputaripropria  ncgIigentia»quapproinc]e  vfucapionilocumfacetetf 
quandoqui.^em  toJlerct  fauorcm  illumcuiusroJiUsrationc  ita  rcctptiim  cfle 
diximus  vt  tundi  vcdigalcs  vftcapi  non  pofllm.Ncc  cnini  abfoiutc  vcra  cft 
propefitio  fi  quis  dicac,Fuiidos  vc(^.gales  vfucapi  non  pollc,fcd  ita  dcmuni 
li  addatcpndicioocm  fi  muniiifilm  $mfnlmmbilf«f//t  vt  conllatcx^/.  j./</r 
cfii/Uibt^$f0itimfunn  portd  ijs  co  dcmnm  ca(u  nibil  poteft  qtio  nonlWt^ 
rintncgligentesadeaOtt)niafacicnda,quz  iuritfiiiconicroanaigTatiaface-  • 
re  debuer  int,inter  qttar  pifiaBcipaum  illud  c(l,vt  non  ceirent  cxigere  ve^galii 
annui  foliitioDem,  quia  vcftigalium  fundorum  pcrpetua  illalex &  condieio 
cft ,  vtquantJio  pro  ijs  vcdigai  pend.itur,tamdiu  ncc^uc  his  qui  condnxerint» 
nequc  ]js  qui  in  iocum  coiuni  fucccllcrint^auffcrri  resiurcpcflTtf/./.i,j^!/94i|<r 
m^i.^.Vndc  fit,quod  ad  rcm  noflrammaximc  pertinct,vt  qui  cniit  a  vcdiga- 
li(  fund^i  condl^ore  perinde  tutus  fit  adoer  Aif  munic  ipcs  ipfos  flue  agcrc  ve- 
ltt>(iue  cid^i^  adcoquc  licdt  fondum  vedigalcm  cfle  rciueribatoueii  ipfe 
fundum  vc(iigalcmconduxiiIet,quiacondudlorisIoco  cftjquodfuocitvtde 
.vedigali  fondo agerc pofTit  </.§./ r/r (f?/f W*^«/ ,  dummodo  non ccfTctur  in 
canomsanmii  folutione,fiuc  pcndatur  vcfligal  ab  eO  ipfo  quiconduxit,  Qn^ 
ab  co  qui  in  locum  eius  fucccfferii  Ucx  vcciii*li  jtmdo  f.de  fignor,  Ih  qub 
plus  lutishabetveifkigalisfundicondud^orjquam  ciaiphyteutj  qui  ^  prinato 
itindum  in  cmphyteufim  accepitJlicenfm  non  poteUrem  alicnaic  irrcqui- 
^todomino»  alioquioaditresi0commi(ram/.>i!r.Ciri^/ar.f»//'i^j/.  Solusille 
fui  emphytcurtm  ^fifcoacccpit,iushabettransfercnd2i]lios  iiicxtraneQm 
jro  arbitrio  etiam  per  donationcm  >  irrequiiito  oon  foliim  fifco^fcd  etiam 
iudice  >  dummod6.fui$quibufquctemporibiisca  qr.T  nfcopraftandaftoii 
rcpr«rentct,itique  cjt  nou.i  Conlhntmi  ImperatorlscQnflitutioncqu^exSr 
'  IJkXJtjund patrtm.u  fultuenf.hb,\i  jit.6\.  Idco  Fort3Uc,qu6d  in  alijsplerif- 
i^^mi^mfoicac  efle caufa  fircij&  reipublica',iiut  ciuitatis,vi  inl.bevii>  yendt" 

JI0^'i»C*t^f  r«ii//f igiw.propiufquc acccdit  ios fi/a ad  ioi  dni». 
ti$,cniiiTt(ia^iiefit  pobiicum,quiim  ad  iusprjuati.  £x  quo  apparet,yt  hoc^ 
quoque  objicrmoncamus.qoikB  errent  grauitcr,qui  tundum  vedim|ems&; 

emphytcLiricarmm  pro  codem  accipiunt,qaomodo  acccpit  ea  pro  fynonimi^ 
liuc  Tribonianus,  fiue  intcrprcs  alius  quifquis  fuit  qui  T itulum  Pandcai^" 
rum  fic  conc^it*j«r  veatg.td eft  emphyteutH.t>eut.  Cum  ca  faltcm  differen- 
tia»<nia0  moj&drimius,agnofcenda  fit  inter  hacc  contra^kuuffiJ|flflPfeao« 
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ERROR  SECVNDVS. 

^tffiuUeyifimdvum  ye&igdimhfMjd  yfiKdfUnHf, 

i^TERVM  qucmadmodum  non  porTunt  municipcscondu^io- 
rem  fundi  vet^igalis  cxpellere  adeoque  ncc  eum  qui  in  condu- 
(^orit  loeom  » uae  viiittcr^ali^  iioe  fiDgulari  tittno  {ncceiferic». 

 Jonmioclbpronitfliiin  ve^tigai  peodttnrtiuftattm  atquc  ceflao-.^ 

tetantcondoAoreqawipofrclTorc  in  folucione  vecligalismunicipesnihilo  ; 
magts  ius  fauni  exequuntur ,  incipit  eife  aliquid  quod  podic  ijs  impntati » 6Cf, 
quod  proindc  faccre  dcbeat  >  nc  vllo  fauorc  digni  fintpropier  qucm  im- 
pediri  dcbcac  vfucapio.    Ncc  cft  quod  quis  dicac  fecundum  Kanc  fenten- 
tiam  Heci  vt  parum  aut  nihii  priuilegij  habcanc  ciuicaccs  pro  fundis  ve<fliga>  ' 
libus  Ci  non  aiicer  eoruin  yfucapio  impeditur»  qnam  eo  demum  cafu  quo  vc- 
Siealabaliquo  pcndator»  cdoi  nulla  ijspoffit  impatari  ncgIigentia,quandio 
veaigal  exigant>nonfoleatautem  vfucapio  nocerenifi  negligentibusa<lucr<* 
fiiaqilosfolos  comparata  cft.Nam  im^  verb  priuilcgiumineomaximum 
lucet,  quod  in  prluatorum  fundorum  condu<^ionibus  Inngc  sliter  obrerua- 
tur,nam  Ci  cum  haberem  vfumfru(5lum  fundi  Cornclian>,eum  fLindum  pro- 
priecacius  ime  conduxerit  ,  poftca  vendidericScio  non  deciudo  vfiifiuv5lui 
placuitpcudentibus  non  poile  me  vfumfrudtum  per  einptorem  rctinece,  fed 
CDOi  anittfrcnon  vteDdo»lic^  propriecariuf  mihi  peniioneni  qootannis  (bk 
uecitiinquit  Vlpianoa  ex  Pomponijieacl^cta  »  L^mfomus  i^.jffMih.nuJ.tf^  ■ 
ftujr.dmitt .\h\  rubijcit  rationcm  perelegantemtfcd qoam  ex  pragmatlcis  no- 
ilris  pauci  &  inquirerenc  &  probarent  ii  non  ab  Vipiano  expreiui  cITct,  q«i^^ 
ln<\u\unonmeo ntmineyftd  fHofi-Mtuf  fj} emptvr.  Quactiam  rationc  (ubiunglc  i- 
bidcm  Vlpianus,  fi  imcfruclj.irio  condudum  vfiimfiu(5i:um  quis     j  loca-  • 
uerit,reiineri  quidcm  vfumfrudam  ,  quia  fcilicet  fecundus  conductor  folet 
podidere  eius  nominc  cuius  &  primus,  fed  li  proprietarius  idemque  conuu-^ 
€tot  eom  locaflet  alij  foo^iomint  di^^^dbtt,^  vfumfiruftum  perindeamii^ 
ti:Non  enimineo  nomine  fruicureolonas,fed  eius  ^  quo  conduxit^qui  porro 
nftmeoyfed  fiio  nominclocauir.SeJ  ctlijinquitjvfumfru^umamecmptumL  , 
proprietarius  vendidilTct  ,  arqucamittercmvrumfru(5lum ,  quoniam&hic  . 
non  vc  ^  me  empco ,  fed  vt  f;io  huitur  fiindj  emptor  :  Ec  raciohuiusrationis  ' 
illa  eft  >  quia  ius  vfucapionisnon  foliim  ad  punicndam  dominorum  ncgli- 
genciam  comparaca  cft,  fcd  cciam  ac  potidimum  fauore  bonipublici,  bona:- . 
qi*|$ilef  poirefrafit»/.i.D.</f  vfncip.  Secondiim  ^uam  r  ipy  qjiidfecndom 
let«Eciam  yenigalis  pratdg  permittcndamefeyfiMulplyHinutfaltcm  loi 
temporii  pofreflioncm  >  umetfi  anapmm.ve^gi^fitaquaqQedieroluci^ 
proDaretur,nifi  ciuitatum  fauor  ctiam  publicus  contrarium  nu  cxtoriiiTet^S 
non  priils  polTent  fnndi  vectigalcs  vfucapi,  quam  aljqua  niiinicipibus  negll 
gcncia  imputan  pairct,ncccampo(rcflbristitulus&  bona  ritics,cuam  muni- 
cipuni  culpa  &  focordia  inrpiccrecucKgupd  in  cxcci  is  diucrfuin  clL  AMjl^. 
iliam  ius  iil ucioontap  aliquo  uoitt|livi^dio  >  quam  fol<rciuitatu^iPS^ 
itt£i^^i^$ifrmffam  bonac  fidei  emptori  ctiaia 

pgo  i^ipSfundo>quamuii  vrucapere  illttra  non  TO(nc>quon|in  Pidrf^ 
fiani^^nfudomiattmexcrceturvc  vfupapio  t  (tdxoAmimtiiaim  pof- 
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fcflbrcm  qui  fioe  bonam,fiuc  malain  fidcm  habeat,nullo  ccrt^  fauorc  dignus 
vidcri  potcft  contra  eum,qui  prior  bonx  fidci  po(Tcflbrfuit,^UCm^ucmhil 
impediKt  vfucapcre  ii  iauor  ciuitaus  non  prohibcrec 


E.RROR  TERTIYS. 


Dt  rdtiottt  qu*  m^fdit  yJtif4fioNem fundi fuperfidftrif^  de  'JPidilid^n  qnx  . 

Vr  E R F I ci A R 1 1  prxdij liac quoquc partc raiio alia  cft.Eius e- 
nimvfucapio  impcdjtar  nonfauorc  aliijuo  jllius  aui  fupcriicicm 
tiit  veildliiijt«ttit  )iocaut»vt  ncque  odio  vUo  bona  nde  poireflbris» 
-  V         ^edratione merincceirariatquia numqaamfliperficiesfinc^ulo 
V  fucnpbaut  longo  tempore  acquiri  potclti/J.  ntmqum  26.  cr  d.},fi  fdum  ^9»/. 
e/e  v./xK^f/^.fiquidcm  &  ciuili  &  naturali  ratione  omnino  ncccflc  clt  >  vt  ad  cum 
fcmper  fpcdet  ruperficjcs ad  qucm  & (oluml.i.DJe pipetf^c.  Qiia  dc  caula, 
difhcilius  vidcri  potcrat,vt  pro  fundo  fupcrhciano  Publiciana  poflct  conipc- 
tcreicum  pcr  ipfam  rci  naturam  fiac,vt  fupcrficici  pofl'cflbr,quantvmuif  bo- 
nam  fidem ,  &  iuftum  titiilutn  habeat » vfocaper*  tamcn  foperficiem  noni- 
quatn  poflit :  fcd  umen  quia  idcm  fiiuor  cfi  bonc  fidei  pollcflbris  hoc  cafu» 
qui  eflet  fi  de  vedigali  fundo  agereturjnec  fauorabilior  videri  potcfl  qui  fu- 
pcrficiariom  fiindu  cphn  qui  vedigalem  pofildctynon  inimerito  placuit  idS 
rtiris  in  vtroque  pr;rcfij  gcncrcconftltui,  vtpro  vtroqucPublicianadctur*.  ci 
vidclicet  qui  fupcriicicm  cmit  a  non  domino,  qucni  dominum  cflcarbitra- 
bntur :  hoc  cnim  fempcr  rcquiritur  ad  induccndam  Publicianam  >  vt  aftor 
rem  acquifiuerit  botia  fidcj  id  cflj  ab  co  qu^^putabac  cfle  dominum ,  &  eo 
animo  nadus  fit  poflieffionem  vt  creda|j6m^i!SH6^  ^.i.io 
/fo JT>. (fe PMcJtt rem  aH.  Quod  cum' Inftt» non potcft mco iudiclo dcfcndt  i 
quod  Accurflus  voIuitDariPublicianamnoncitantumquifuperficiemc- 
jncritjvel  conduxcrit  ab  illo  quem  dominum  cflecrcdcbat^fed  ci  quoque  qoi 
emcrit  vel  conduxerit  ab  illo  quem  fupcrficiarium  cncarbiirabaarcin 
non  eflet.Ncc  cnim  fieri  poflct  vc  fc  don.mum  crcdcret  is ,  qui  ab  co  acqui- 
rcret  qucm  fjpctHcurium  clic  putarct,cum  ncmo  nefciac  fupetficiarium  non 
modo  non  cife  dominum  $  fed  nec  fieri  vnquara  poflc  quamdju  fupcrficia- 
Tuijl|i|anct.Ergo  nec  ficri  poteft  vtPublicianam.liabeat  empt<ar  qui  tanquito 
iToMtficiario  comparauic,'non  tam  qubd  fuperficiem  vfucapere  nBnmnam 
pomt ,  quam  cpbd  ip/ius  vicio  &maJafideaccidac  ne  vfucapcrepoffitS«i 
ictilcetquamicit  cfle  alicnam,hoc  ipfo  qubdcrcdit  cfle  fuperficjariam.Quo 
cxempIo,ncciHud  qiiocjuc  poirum  admittcre.vt  Publicianahafccrc  is  dcb^ 
•  Sudbrei*?*^^"^'"  ^^'^^  eo  qucm  vcajgalisfandi  con- 


^      pcrindc  iu  mala  l^dc  cft,qui  rcra  «on 

n  eflct)ftdctwnr^piafralienaro,&conf€qoentcrponTO 
minum  poflit  crcdere,nififupina  plane  ftuUiqtie  iuris  imp^ij|1^pSfa«.C5ui 
ergo  <  IsdemumagcrcPubIicianapote{ldetundove<aisaHantlVperficia^ 
»«q,ui  ^  flon  domino  quidcm ,  id  cft  9  si  veftigalis  fiitfdi  conduOloro 
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auc  a  fupcrHciario.  auc  etiam  ab  alio  H  voies prxdium  comparaucrit  quod  re 
vcra  vcdigilcfuicaut  fuperficiarium,fed  non  tanquam  vccligalc  aui  fupcr- 
iiciarium^cjuod  citra  malam  hdcm  Beri  non  pofrcc, At  bona  tidc,id  cU  tan- 
quarn  przdium  quoJ ad  vendicorem  iure  dominij  pertinerct.  Nam  fi  quis 
cmcrit  tundum  vcdigalcm  tanquani  vc(5i:igalcm>id  cft>  ab  co  ipfo  quem  /cic  » 
bat  clTe  con Ju(flijrcm,(lcuti  Publicianam  habcrc  non  potctt,oblUntc  ei  fua 
mala  fidc,vt  diximuj,  ita  ncque  Piibliciana  indigct,  cilm  habcat  fuo  iure  ,& 
mcro  iurea(5lioncm  in  rcm  quac  de  Fundo  vc(5bigahpropofita.cflnon  mmds  , 
quam'fi  ille  vclaCiuitateconduxi(Ict,  Siquidemhacpartenihilomninoin- 
tcrcllan  tundumquis  aciuitatccGnduxerit,an  vcro  in  condu(5toris  Jocum  .- 
fuccelTerit. d.l.\.D.(iJiger  yeciii^.d.lJex  yevii^alt 51.  D. de pi^mrJ. l.fifintu  15.  f, 
fide  yeciif  tUlMs.D.  deddmn.tnjeil.  Qubd  uquisfundum  tanquam  ve(5tjgalc 
emerit  ab  eo  qui  neq>  adminifirator  ciuitaticncquc  condu(%or  crat ,  nuliam 
isaftioncm  habcrc  potcll,neque  Pubhcianam  proptcrmalam  fidcm,ncque 
aflioncm  dc  vc(5kig.ili  fundo ,  quia  vcrum  cft ,  veditigalcm  fundum  non  clTc. 
Abfurdum  autcm  lit  diccre  a<fbioncm  qu3c  non  nilide  tundo  vcdi^gali  pro- 
pofita  cfb ,  ctiam  pro  non  ve(5ligali  vcl  compctcre  vcl  dari:  ncc  aliud  tamcn 
crititamcifi  rcucra  vc<fligalis fnndus  fucrit,  lcd  ab  co  venditus  qui  ncq;  con- 
du(5loripfc  fueritjncque  acondu(5torccaufam  habuciic.  Vtcnimadiodc 
fundo  vcifligali  cojnpctat,non  fufKcit  vedligalem  hindum  cflc,  fcd  prarrcrca 
nccclTe  cfl  cum  qui  agcrc  vclit,vcl  condu6torem  ipfum  cHc  vcl  faltcm  a  c6- 
dudlorc  caufam  aut  medijtam  aut  jmmcdiacam  hjbcrc.  Eadcmque  rntio  fa- 
cit  vt  nequc  illi  polTit  aliqua  ac^lio  CQmpcrcrc  qui  rcm  alicnam  emit  lanqua 
fuperficiariam  S>c  tanquam  a  fupcrficiario,qui  tamcn  fupcrficiarius  non  crat, 
fiuefupcrficiaria  infula  fucritjfiuc  non  fucrit.   N ^n  cnim  plusiuris  haberc 
potell  is  qui  prsdium  emit  tanq  lam  fupcrficiarium  qukm  qi:i  tanquam  ve« 
dligj|c,fiuc  dc  Publiciana tra'ftctur,fiuc  dc propria a(:lionc  qua:  dc  vcdigali 
fundo  propofitac'l  iureciuili,ancdcfupcrHcieapra:tort  promilTa.  Nam& 
hxc  qiijc  dc  fupcrfioe  darur,in  co  min.is  iui  is  habct  qi.am  illaqi  5  dc  tun- 
do  ve(5ligaliconipctit,qu6d  illa  no  tantilmcompetit  &  qu;dcm  mrc  ciflili, 
hacc  vcrj^datur  tantdai  ncc  nifi  iurc  praitorio,  fcd  ctiam  ita  compctit  ilJa  vc 
propofita  fit  hoc  cft  omnibus  agcre  volcnt  bjs  expofita  dumiuodo  ca  con- 
currant.quar  proximc  diximus.  Hapc  vcrh  de  fnpc  rficic  non  tam  proponitur 
quam  promirtitur,ncc  tam  datur  ex  cdido  pracor  $  mortui,vt  noflri  loquu- 
tur,quam  dcccrniturapra?rorc  viuoquia  non  ni(i  caufacognitadaturr/. /.  r. 
4nprtncip.(^  f.juod  ait pr^i(n  *DJe/7'perfic, 

E  R  R  O  R  CtV  A  R  T  V  S. 

^pefententid  cr  emenclatione  l.i.f.juidantem  D.de  fuperfc, 

Vando  dc  fuperficie  tam  muhadiccre  cocpimus ,  poftulat 
inllituti  noflri  ratie  ,  vt  nc  quid  prartcrniittamus  corum  om- 
nium,qnar  j</T/r.Dc//<pcr/?f.pertinent,fiquidiit,  quod  intcr- 
prctatione  &  c.nendatioiic  noilra  iiidigcrc  vidcatur.  Nihil 
iutcm  in  toto  eo  titulo  tam  ditficilc  cft,quam  quod  fttiptuai 
lcgiuJUS/«  l.i.$.c]ui4autem ,  h;s  veibis  Qi^iaMi  tet»  etiam  tnrem 
f'e ftiberfictc daltitt4r,petiiori  cjnoifue  tnfiperficiem  dMt  ^quafi  yfttmfihCiuwt 
I  /fne 
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'jtue  ^fum  quendam  enue{fe  dr  cdnflitki poffe  per  ytiles  adiones  credendum  e[l,  Et/i 
Barcoius  nout  noiuam  cilcJocum  hunc  difficilem  ob  aliquam  concraxicta- 
ccm>  quaai  cju6d  (itin  fc  incricatus.  Ego  vcro  non  tam  intncaium  iudico^ 
quaat  lis  vcrbisapcrtiflinic  conccptum,  cx  quibus  clici  fcnfus  bonus  vix  vl- 
lus  poffit:Nam  cilm  prima  illa  vcrba,Ort/4  autem  etiam  m  rem  acito  de  fpptrfi-^ 
eie  dubiturnon  alio  fcnlu  donari  poflint,quam  vc  aflio  in  rcm  Dc  fupcrficie 
dctur  fupcrficjario,  fccundilm  id  quod  paullo  antca  vcrbis  apcrtiflim»  idcm 


iilud  ipfum  quod  lam  di^tum  fuerat,infuls^  ac  linc  cau(a  rcpctatur:Cijui  ta- 
men  nihil  manifcftius  ficquam  vidcre  Vlpianum  fupradidis  verbis  id  age-» 
rc  vc  noui  aliquid  interat  cx  prsccdcncibus.  Dcindc  quid  aiiud  obftcro  cfl 
dari  adioncm  in  rem  dc  fupcrficicquim  dari  at^ioncin  fupcrficiario  in  fu- 
perficiem  ipfam?NulIum  crgo  auc  non  nifi  ridiculum  fcnfum  habcrc  pollunt 
ycvb\  \\h pentoriqm^uein  juper/jciem  ddt  iNt  mirum  non  fic  Accurfium  no- 
Ihu  m  iis  cxplicandis  adco  laborarc  ,  nec  poflc  excricare  fc ,  qui  &  ad  verbu 
dMTt  nouc,  cius  verbi  fenfum  illum  cfle  Supcrficiario  dari  vc  &  habcrc  &  fe- 
cerepofHccaomniaquac  inco>.fcquuntur,  Habcre  fciliccc  quafi  vfumfru- 
^lum  fiuc  vfum  quendam  fupcrficici,  coflicucre  vcro  al  j  fupcrficic  & trade- 
rcSclegare  «kdonarc.  Qjatn  in  fcnicntiam  &  interpretationcmmouitctii 
Accurfium  vulgata  ledtio  qua:  fic  liabct  vfkm^uendum  imjfe»^xo  co  quod  in 
Pand.Horcnt.  mulco  melius  lcgitur  vfum  /juendum  eiiu  ejji  yaut  vfitm  quendam 
''//f^ircumclufalnicisdii^lionc  p//w,quam  camcn  retmeri  commodius  vide- 
tur.Locum  cflc  corcuptum  ncgari  mco  iudicio  nuUo  modo  potcfl  >  ncc  dc 
hoc  dubitaflent  auc  vcccres  aut  reccnciores  inccrprcces,  fi  vcram  emendandi 
racion«m  inucnircpocuiircnttquaccamcn  mihi  non  difficilis  valde  vidcCur. 
Illud  cnim  duntaxat  emcndandum  efl,  vc  ^ro petitori  \cf^3.m\ispignon\nccin 
fuperfiLtemt  fcdquixquc  tacilis  &  lubricuscrror  fuit,o~  fuperfictemt\nh\inc 
nioduu):^Ki4  xutem  eitum  tn  rem  aciu  de  fiipet  ficie  dabttur , pi^nori  tjuoijue  cr /;<- 
per^iiemeiurt ,      qMsfi  vfiimfiuciumfiue  -vfnm  cjuendum  t  iuj  ejjt      confitiut  pojfe 
fet  vttles  aciioHes^iredendume(].Qvii\c6tione6c  cmcndatiouc  adn  ilfa  mirum 
cftqium  bcllc  omnia  conueniant.Iam  dixcrat  VlpianuSiPractorem  co  cdidlo 
nontaiiCuin  inccrdidum  polliccrifupcrficiario,  icdctiam  aeLioncn!  in  rcni 
dcfuperficic  quamuis  non  nifi  caufacognita,idcft>icadcmuni  fi  vel  mpcr- 
pciuum,vei  lalccm  ad  non  modicum  tcmpus  fuperficiem  quis  conduxerit 
» '^•(•quoddit prator.hx  co  vcro  nunc  muhainferc :  illud  iniprimis  vt  pignori 
*  S^oqucfopcrficicsdari  poflicJSonaenimcolicdio  cft,  ncc  d.fllmilisci  qua 
Paulus  vtitur  w  /.//</or  iS.^.-plf.D.de  ptptor.  dtt.  vbi  ait ,  non  folum  vc<^jgalc 
pr^dium  pignori  dari  polfc  fcd  cciam  fupcrficjarium,quia  hodic,inquit,vci- 
Ics adliones  fupcrficiariis  Jantur.ldem  verb  Vlpianus  noftct/r;  Lwproutncid- 
"  ^.^.pcnult.DM  efer.mut  nunciai.  tra(5lans  qua:ftioncm  illam ,  Virum  fupcr- 
nciarius  pollit  opus  nouum  vicino  nunciare ,  poftcaquam  duhitandi  ralion6 
eam  atculit,quodqu3fiinquilinuseflc  videatur,3C proindc nunciandi  iusno 
-4iabcrc  ,  quodnccfrucluariushabccfuo  nomine,  tamcili  plusiurishabcac 
qaam  inquiiinus  /.i.^.W/.f«/.fa/.ConcIudiccamcn  &  f  ruitutum  caula  adio- 
ncm  ci  dari  dcberc,&  opcris  noui  nunciacioncm  conccdi,  ob  hanc  ipf.im  ra- 
^  tioncm  quod  Prartor ci  dct  vcilcm  in  rcm  adioncm.Fuit  autcm  addcnda  co - 
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pula>ar  in  d.f.quid  4«/pm,elcgantiae  5c  connexiutis  caufa  cum  in  proxim^  fe- 
quentibus  facpius  cfTetrcpctita.  Scquitur  cnim  cr  qudfi  yfmifrnciumfiue  yfum 
quend.iin  tius  ejfe  zj  conflnui  fojfe',  Ht  paullb  jpod  fed  cr  fradi  pojfe  intelligendum 
eJiyVt  iegurt  don*ri pofi.ty  nifi  quis  nialit  fcripfifle  Vlpianum  im  pcr  m  pro 
cdm  vctcre  loquenJi  &  fcrjbendi  modo>  quod  tamcn  minils  probabilc  mi- 
hi  videtur,  cum  ea  loqaendi  fcribendlquc  ratio  Vlpiani  icmponbus  iam  c- 
xolcuinet,m  cuiusrelponliscacteris  nihiltalelcgimus,  vt  nec  apudcsetcros 
prudcntes.quibus  nihil  familiarius  eft  quim  vt  tcrfo  &  vfitato  fcrmonc  via- 
tur,Hon  ignorStesTubcroni  male  cemflc,  quod  fcrmonc  antiquo  vfus  fcri- 
berc  aftcctairct,propter  quod  miniis  grati  cms  libri  habebantur,  quos  com- 
pKires  reliqucrat  dc  viroquc  iure  tam  publico  quam  priuato,  vt  Pomponius 
refertin  I,i,$.p<>/1  bos  queque  Tubero  ^6.ae  ori^jur. 

ERR  O  R  CLVINTV  S.  ' 

2)^  qu4^  yfufiuCfu  per  fuperfiiurium  ctnfiitutOyC  de  lr4ditione  ah  e» 
/Ma  yei  don4tiene  yel  iegdto, 

Ed  quid  illud  eft  quod  fubiungit  Vlpj»  d.f, quijdutein  quaft  yfum>» 
fru^umftKe  rfum  quenddm  eius  rJe^An  quod  vult  Accurfius,fupcrficia- 
riumhabcrcquafivfumfru^tum  vcl  quafi  vfumquendam  eius  prz- 
dij  in  quo  habet  fuperfici6?Ita  vidcri  fortafTe  poflit ,  vel  ob  hoc  ipfum  quod 
modb  diximus ,  Etiam  fuperficiarium  prxdium  pignon  dari  poflfe:  Nam  & 
frudus  rci  eft  pignori  darc  licerc  l.ylt.  D.de  v/wr.  Sed  non  puto  hunc  Vlpiani 
fenfum  eflc:  Nec  enim  dc  £rudu  loquitur ,  fed  de  vfufructu  ,  cuius  long^ 
alia  fignificatio  eft  l.ydcc^  emptor  ^^.D.de  euiH.l.fi  yfu^fi-HctM  Cs.D.deiur.doP^ 
Dicendum  igitur  cft  nihil  aliud  his  vcrbisVipianum  fibi  velle  nifi  vt  fuperfi- 
ciariusquemadniodumfupcriiciempignoridarepoteft  ,  ita  &quafivfum- 
frudlum  fiue  vfum  quendam  in  ca  conftituere  poflit.  Vna  enim  dutaxat  pe- 
riodus&conftru(^io  eft  ad  ilia  vfque  verba  credendum  (flyncc  feparanda  funt 
quomodo  ab  Accurfio  &  aliis  vulgo  feparantur  vcrba,illa ejfe,(^  confiitif,c[v.^ 
amborcgunturafequeDtitertioinfinitiuo^p//r  ,  Acfi  fcriptum  cflct,  Poftc 

2uafi  vfumfrudum  fiue  vfum  quddani  efle  in  fupcrficic  Si  conftitui  a  fupcr- 
ciario,id  eftpofleefrc,  pcr  conftitutioncm  a  fuperficiario  fa<ftam ,  Hanc 
vcr6  conftitutioncm  ficri  per  vtiles  adiones,dadas  fcilicet  ^  prztore  iis  om- 
nibus  qui  a  fuperficiario  ius  habcat,  non  minus  qu^m  ipfi  fuperficiario:qiio-  - 
modo  dicimus  remedio  caotionis  introdudum  ruifle  Senatufconfulto  quafi 
vfumfru^um  earum  rerum  quac  vfu  confumuntur  A  2.  &  feqq.D.ili.tit.Dt ». 
fufr.e4r.rer.qu^  yfu  confum.  Cur  vcro  ait  Vlpianus  Poflc  a  fupcrficiario  con- 
Hituiquafi vfunifru6kum,non  autem  vfumfrucftum  abfblute,&  cur  vfum 
quendam  aon  etiam  vfum  fimpliciter  ?  Qoidni  cnim  pofllitille  vcrumv- 
fumfrudkum,  verdmque  vfum  conftituerein  fupcrficic,quam  ctiam  vende-  . 
re  quod  longc  plus  cft,&  donarc  poteft^Ratio  aperta  eft,quia  ius  vfusfrudus 
non  ab  alio  conftitut  poteft  quam  ^  vero  domino  vt  nec  verus  vfus  /.  6.  Z>. 
deyfujr.zdeh  vt  quod  ad  multas caufas  pertinet  pars  dominij  eflc  vfusfruflus 
intelligatur /.4.^ o.Supcrficiar ius  aute  nuUo  modo  dominus  eft,&  idco  quauis 
inuito  ctiam  dominofupcrficiem  habcre  ac  retinere  poflit ,  non  tamen  po- 
tefl  cuiquiius  verum  confticuere  alicna  re  vtendi  frucndi  >  fed  hoc  tantum 
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faccrcvt  pcrmodumquan  vfusfruduscodcm  itlrcfit  fupcrficies  pcncsaliu 
quo  futura  erat  pcncs  lupcrficiarium  ipfum.Nam  ncc  aliud  pratflat  fi  prxdiu 
fupcrficiarikim>vcndat,aut  dGnet,aut  legct ,  nifi  vt  codcm  iurc  fit  ruperficies 
pencs cmptorcm  aut  donatatiumiaut  lcgatarium  ,  quo  pcncs  fupci  hciarium 
fuiiVetjVt  /w  l.fifinitM  i^.p.ftcte  yeciigAtbtti  D.de  damn.tnfe^.1,  lex ye&igalt  tvndo 
y.D.depignor,i.peto  69.  ^.fyadtum  de  leg.  2.  Idque  cft  quod  /equitur  apud  VI- 
pianum  fed cr  tt  adi pojje  tntvUtztndum  efitrt     iegari  c  dcriAri.  Jn  quo  obfer- 
uanduni  efi:  non  de  vcnditionc  aut  dc  ccflGonc  locutum  elle  VlpianiJm ,  fcd 
dc  traditioncquia  traditionii  nomen  latiiis  patet,cum  podit  fieri  traditio  cx 
variis  caufis,quarum  aliar  juftz  fint  &  lcgitimaj,aiiaj  non  iufta:  &  illcgitimar, 
id  cft  iuri     legibus  incognitae/.yw.ftftw^A^  13.  ^.h^D.deVublic.in  rem  aci  J.nuri' 
^M4tm  nuda  -ji.D .dt  .nqutr.t  er  domtn.Ll.D.fi  yfmjr.pet.  Y^&.i  autcm  traditionis 
mcntio  coegic  Vlpianum  addcrc  verba  i\\z,y  1  o"  donari     legaritad  cxprimc- 
dam  elcgantem  antichefim)CX  eo  dcdu<5tam,qu6d  ncque  ad  lcgandum,  ncq; 
ad  donandum  neccfrariatraJitio  cft>Non  ad  lcgandum  quia  rci  legats  do' 
minium  citra  vUam  traditioiicm  tranfit  ipfo  iure  in  lcgatarium  /.i.  tn  fin,D.de 
publti.in  rem  aB.l.legdtum  ^o,deleg.i.l,a  Tttio  64. iw  fin.D.de  fui  t.  Non  ad  do- 
nandum,quia  &  donationes  quxdam  funt  quac  ad  exemplum  lcgacorum  ca- 
piontur,ntc  projnde  trjditJoncm  vllam  exigunt,de  quibus  tn  l.2,D.de pi<bli- 
danJ,  ^JMnnelliis  lyietfi debitor  17. Utlud ^J.D-  de  mort.catifdonat,  Aljaf  vero 
qua:  pcr  ftipulatiooem  non  pertradicioneni  fiunt/.  PMpint.inuj putabai  13.  l.fi 
JttpuUtAii,  iuii^, /,i.$.fitendumD.dedon4t.int,ytr,firyxor.  Ex  quo  intelligi- 
nius  niaic  quoquc  ita  /criptum  ellc  apud  Vlpianum,  vr  cr  le^ari  er  donnrt pof- 
fit  delcndamque  di(5iioncm pnf^it  tanquam  irrcptitiam  &:  ab  impetito  aliquo 
intcrpretc  additam  qui  exiftiiijabat  non  aliter  polle  perfedum  fcnfum  pia:- 
cedcntibus  verbis  conftare:qui  tamen  rctcnta  ca  inepta  futurus  fit,  Quid  e- 
nim  ncccirc  eft,PolIc  tradi  fuperficiem  vt  &  Icgari  &:  donari  pofTlt,  ciim  nc- 
quelcgatum,  neque donatio  quac  aut  ad  inftar  icgati  capjt«r  aut  fola  ft ipu-- 
lationc  perficitur,vllam  cxigat  tradjtioncm?lmb  exira  has  caufas  traditio  ad 
alias  fcrcomncsnccedaria  dXyulg.l.tradttionibM lo.C.de paci .  Add.t  Vlpianus 
fi diidjus fit  t9iimmrii^iefiam  ytilecommuni dtuidttndo  iudn$umd..lf.  tur.  Cur  vcrb 
vtilc  non  direcHiUm^Ncmpcquia  iudicium  comii-.uni  diuidundo-  ficut  &  fa- 
milia:  crcifcunda;,  &  finium  regundoruni  ad^ropuctatis&:  dominij  ,  non 
ad  pofrcflioniscaufam  pertinent  /.  i.  z,(^paf^,  D.  famtl.  erctfc.  l.  4  pafl.D. 
cammun.diuid.  Dominium  autcm  nullum  communc  habcnt : j  ,  quibus  foia 
rupeificies  ccmmunis  cft.    Habcnc  tarocn  vtilc  itidiciun.  Communi  diui- 
dundo,inuicem  non  dircdum  ,  quomodo  habcrcnt  pro  fundo  ve(5tigali/. 
communi "] .in  prmcip.D.commun.diutd .{iiz&.zt  enim  initiun»  illiuslcgisdc  iu- 
dicio  dirciSko  communi  djuidundo  non  dc  vtili  ,  \{c^\Qd.dp.txejuilufuam) 
quia  non  foliim  aducrf  us  cxtrancum  quemlibct,  fcd  ctiam  contra  dominum 
jpfum  hibcrcnt  vtilem  in  rcm  adioncm  non  dire^lam.   Proindc  non  alitcr 
dandum  iis crit  vlile  hoc  iudiciunj,qvam  fi  fupctficicm  vel  cmerint  vel  non 
ad  longum  tcmpus  conduxcrinc.  Nec  cnim  alitcr  darctur  lis  actio  viiiis  3 
Prxtorc  dt&.f  cjhodait^Prator. 


ERRORSEXTVS. 

De  feruittitib/a  a  ftfper/ktmo  C0hfiitutis,O'     $•  yL.d.Ll.D.de  fcper/ic» 

Nn  z 


« 


Digitized  by  Google 


ANT.  FABRI  DE  ERROR.  PRAGMAT. 

Eqvitvr  i«'^.Wf.^./.i.Scruitutes  quoquc  prjctorio  lurccon^i? 
ftitui  a  fr perficiario^&ipfas  ad  cxempluu)  carum  quz  ipfo  iu. 
re conllitutz  funt  vtilibus  adbionibus  peti.  Eadem  prorf us ra- 
tionci  quia  licet  non  pofTit  vaicre  ipfo  iure  feruitus  ab  eo  con- 
(lituta  qui  dominus  non  efl,  ci\m  pcr  rcruitutem  res  ipfa  affi- 
ciaturper  quam  tit  prorciium  aut  dominas  autferuiens  l.^uiti  Aliud  S6  je  yerb, 
/rgmpc.l.u$.i.Lvlt.cr  p^JJ.ff.romwiin.pritd.Ciuc  iQrolOtfiue  in  fupcrficie  feruitu- 
tes  confiftant  Li,.ff.de  ferHU.ifen<tiutes(ina  tn  fiipt  rficif  lo.ff, vrijtn  frxd.z^tb  vt 
ncc  vnus  ex  dominiscommunuun  aedium  feruitutcm  imponere  iure  poflit/. 
i.jj.de  Cet  uii. C\\m  tamen  fupcrhciarium  tueatur  Prjtor  data  ei  vtili  in  rem  a- 
itione  cia.ii  aducrfus  dominum,confequcnsomnmo  cfltVtfcruitutcsquo- 
quciiue  ci.  fiuc  ab  co  contliiutas  tueaturt  datis  ci  &:  in  cum  vtilibus  a(5liom'' 
bus  pcr  quas  eiufmodi  fcruitutcs  petantur.  Nam  &  alias  llmilitcr  eucnit pie- 
rumquC)  vt  reruituccs  etia  a  domino  fic  conflituaCur,vt  ipfb  iurc  non  valeanr* 
&  tamcn  pcr  Practorem  dcfendantur.  Quo  cafuKiicuntur  conftitui>non  ipfo 
iure,fed  tuitionc  pi ^toriatputa  fi  ad  teiiipus,vcl  ex  tempore.vel  fub condicio< 
ne  Uferuittttes  ^.D.de  /<r«/f.Mult6  magis  diccndum  cft  in  ea  caufa  cflc  iilas  qug 
a  non  domino  confticuuntur,de  quibus w  L\.  ff.qiub.mod,v($*sfr.  amttt.  Lfi  v/«/- 
JrMciuj  9.^.1  j^v/«^.o«ff».i4«f4f.Addit  Vlpianus/»  d.Lx.de fkperfic,in  fin,  Sed (ff 
interdtiinm  dehts  vtile  coinpetet.PotcH  cnim  fupcrficiarij  inlcreffc,aut  cius,qui  ^ 
a  fuperiiciario  ius  lubct,  vt  interdido  exporiatur  potius  qu^m  vtili  in  rcm  a- 
^tioncaut  exccptionc^quia  Ijccc  vtrumquc  rcmedium  pcrtineat  ad  pofleflio- 
ncm ,  vel  retinendam  vcl  recupcrandam , dj.i.f.qui fuperfiiiem eod.  commo- 
dius  tamcn  eft,intcrdi(ftum  proponcre,quoniam  in  intcrdidbo  de  fola  poflcf- 
fione  quajritur :  In  adlionc  vcro,  aut  cxceptjone  illa  in  rcm  vtili ,  de  lurc  fu- 
perficiei  conftitucar  >  quemadmodum  in  dircd^a  vindicatione  dc  dominio  a- 
£eretur,&  in  Pubiiciana  de  qua(i  dominio.Notari  auc£  volotquod  Vlpianus 
Idgc  alitcr  loquitur de  adione,aIiter  dc  intcrdi6to.4//^//(>,inquicy</4^/>Ar^yf/ io' 
terdi.lum  vtile competet,Kim\r\im quiaadio  noproponitur  fimplicitcr  verbis 
edi(5ti,  fcd  promittitur  cum  hac  adic<5bione  caufa  co^nita,lnurdi6iu  ver5  iim- . 
pliciter  &  aWoIutc  proponitur,idcoque  competit  omnimodojiiuc  ad  modi-  " 
cumjfiuc  ad  non  modicum  tcmpus  fupcrficics condu(fla  fit.  Caetcra  qua  VI- 
pianus  ponit  ind.l.i.  facisexpliiatafunt  in  prarceiientibus ,  ncc  vllam  habent 
dubitatione,nift  fortaffc  illud  quod  fcribit  in  $,fifoli ,  St  foli poffeffori  ri'peyficies 
euincatnr  /tqutffimum  effe  fubuenire  «,  vel exfiipulatu  de  eui^tone ,  vel  certe  ex  empto 
tf^/offr.HaDet  enim  id  dupliccm  interpretationcm  apud  Accurfium^quarutn 
prior  tamen  vt  veriftima ,  fic  &  indubitata  cft,  intelligendom  Vlpianum  dc 
eo  pofTeftbre  qui  cum  folum  &  fuperficiem  fimul  emiffet  ,  paflui  con- 
trouerfiain  poircffionis  ab  eo  cui  pcr  anteriorem  contra<5lum  fuerat 
fupcrficies  conftituta  ,  fupcrflcicm  amiferac  :  De  quo  dubitari  poterat» 
an  aliqua  ci  actionc  fubucnicndum  ctrct  ,  fiue  cx  ftipulatu  dc  eui(ftio- 
fie,(iuccx  cropro  rquafi  niiiil  cui(flum  videreturroia  fupcrficiceui^la  ,  cum 
non  e(reteui(ium  folum.Supcrficicmverbncccflc  lit  folo  cedcre,adeb  vt&  , 
ciuili  &  naturali  iurc  non  ad  alium  po/Iit  pertincrc  propr letas  &  dominium 
fuperficicijquim  ad eum  cuius  cft,&:  folum l,i,eod.tttJeluperfic,Scdtamcn  a- 
liud  Vlpiani  iudicium  eft  j  ex  .^quiiatc  fubucniendum  cflc  huic  pofFcflbri  ci- 
dcmqucemptorijtanqu^m  cui  parsrciabfit.cum  abeft  ci  vtjIitasfupcrfKie;> 
quam  fi  vclit  vindicare  quafidominwfoliifuturum  fir,vt  rcpcllatur  per  vti- 
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icm  excepuonem  accfiinoihiMhm  riimcf6citf io»cin  criainfi  b6  peflUcrctia*  > 
aioiiaii  mfcmdacctPrfCeradneritlt ipfuiD qnoque (oli  itominum  ad  po^ 
fdfionein  iierum  ei  aufkrendam.EuiAa  enim  res  videtur,cilm  fpes  habendi 
§n^  abfciffa  eft  /.  emBi^  JS.  IJ>ahere  Ucere  $7.  ff.  de  eui&.  ad coqu c  c um  al iquid 
minuitur  cx  iurc  quod  cn^ptor  antc  habuit,  puta  fi  fortc  non  cfc  proprietate, 
fed  dc  poflcf/ionc  nuda  controucrriam  quis  ci  fcccrif,vcl  dc  vrutriidtu,  vel  de 
vfu,vcl  dc  quoaho  iure  cius  quod  diftradum  cft,  l.JhpMUut  tJiA ^S.  $  .//forieff* 
de  >e,  U .  ovlt^,  Quid  enim  foli  domino  prodeft  quod  inuico  etiam  Praetore» 
aat  poti^s  U  YCriibiPi«tQrc  quooue  confciiticiitc  babcat  dominioro  fuper- 
fidd»  fi  non  eo  magUfictifiitcft  nfupcrficicmaatretincats  autpeiicqiia^ 
nrinoitofiipcrfidario? 


ERRORSEPTIMVS. 

I)tftiperfioMr$94umfM(ieul€piftrfd^vmm.  \ 

T  mimm  pleriique  illadvidetiirqaodtanicnVlpiawtff*^ 
penc  fcntit  ind A,i4,^uU  ^tmff.  dt  /afcrlSirvVt/ifperficiaiiQa 

ali  um  fuperficiarium  fiiccrc  poflit.  Nec  immeriio  fan^,  natn 
cilm  caufx  cognitto  quam  Prxtor  adhibet  in  daiida  fuperfi-  ^ 
ciario  a£tionc  in  rcm  (1  qua  de  fupcrficic  poftulctur  jn  iioc 
maxime  vertatur,  vtcidcmiimdare  illaniPra'torvclit,qui  ; 
fuperficicm  vei  emcric,  vcl raiccmnonadroodicum cempujconduxcric ,  vt 
fcripcum  c{kmdJj.$,ua^  ^^«0tf4r>ft^(iei»^confequcncvidecar>nqui  afupcc- 
fician  o  cmltinoliam  dc  rimerficic  aAionem  liabcre  poffityciim  in  noc  minib  1 
iorisliabcacqn^m  veriisidperficiarias,non,vtille^domino  iu»^habecUcdal» 
caqaem  fcioicdominnniion  efle.  Qoisenim  ferattaiitondcaiurisnancifisi 
eum  c|uiJknondomino,quannlmist^ui^vcrodomino  iu^habcat?Cur  noii 
fatisclicdcbeatpoftcriorifupcrficiario, qutid  ptiorcmiiabcat  obligatum  tx 
contradu&aduersuseum  perfonali  a^tione  lit  rubnixus?Nam  &c]us  pcrfo-» 
nalis  adionis  poteftate  a^itqui  poteil,  vt  cogatur  prior  fuperficiarius  adiooe 
lUa  in  rcBi  vtm  ci  ccdcrc  qoam  habcrcc  cada  cognica  cs  edi€to»fi  vcUet  iple 
'  agere>fiueconrrstertlumpaileilorcin>fiaefomradomioi}m  ipfum.  <^mm 
modo  ancepropofitam  aPrartorecdidumDefupcrficicbusliquo-cafupro<^ 
hibcbator  fuperficiarius  ab  alioqu^madominofoli  nefuperhciefruipoA 
fet  ,  non  ad  aliud  agere  poieratcontra  dominum  foli  ,  qu^m  vtaf^ionea  '  , 

fuas  prxfttrct  &ccdcrct  d.Li.§.\.  nut  vc  agcrc  ipfcfi  malletcogerctur,  vt  in  /»      .  . 
shHMflures6o.$.rneffem§JtUiJJulianuJi0.fenuh,D,de4iiim.(Mpt.Ad(\unt 
^iBlcipcccestVcdubitandi  rationem  augeanc,Vfofiuduarium  non  po/re  aljum 
firuOoarlom  conftimcie  |.i6nVariiv>^^^ 

Cur  crgo  magis  licebit  fupCrficiariosVt  alium  fu^rhciarium  conftitttac?Prtfi*  , 
fertim  cum  {linterpretibuscredimBs  >  foperficiariuaquafi  vfumiTu^WttiH 

fupcrficichabcrcintelljgatur  Sic  cnim  illi  imtelligunt  quodfcriptum  eftmi^  ' 
l.i.^.qui.i auiem ,  Superficici  quafi  vfumfrudum  &  vfum  qucndam  crtc  poflVr 
quam  intcrpretationcmnosfupri  rcfiitauimus.  Ob;jciunt  poftremo  noflri 
poflBart.4</  d^f.^od  4i«/crn,SupcrBciariu  pcrfimilcm  effe  eiijphy  tciKft^queiia 
priuatoa^confticocriuEiiphycaiitam  anccm  pofie  qotdem  bsruuinl|Martff8t 
jegSTc»ac  ngtt  tiipcn  vcijirn  itjliiljiio  Incqutfito.  EtjugiwanUonftitiyio; 
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ne  tn  /.)>//. vbi  Glor.&:  alij  Cdeiur.emphyt.  Curcrgo  magis  licebic  fiipcrficia^ 
rio  1  vt  per  iHpcrficiei  venditionem  alium  rupcrficiarium  conftituat  Tauti 
monicti  hxc  poftrcma  obie(flio  effc  vilaeft,  vtab  caineipiamus,vt  non 
dubicaucritBartolusadniittcrc  ,  intelligendum  Vlpianum  cftccx  luftiniani 
conftitutione,  vtfupcrhciarius  donare  cjuidcm  &  lcgarcluperficicm  pofl:t, 
ar  non  etiam  vcndere,3dcoquc  ncc  locarc  nifi  eo  modo  quo  ipfc  habct  ficut 
cmphyteuta,  inquic,  alium  cmphytcutam  facit  ^.adeolnftitJc locat.  njfi  quod 
fubindcdjftinguitBartolusduplicem  fupcrficiarium ,  Vnum  qui  cmitfupcr- 
ficiem  ncc  ad  aliquain  pra:ftationcm  tcnctur  t  &  ifte ,  inquit ,  poteft  ccdere 
quocunquetitulo  vult ,  &  itavulc  intclligi  VJpianum ,  quem  ncgarc  non 
potcft  in  eae<Te  fcnccniia  ,  vtadmittatfupcificicmquocunqucticulotradi 
po-llc^fuperficiario.  Alius  vcro eft fupcrficiarius  >  inquit,  qui  fupcrficicm 
fub  ccrta  annua  praeftatione  conduxic.  Ec  inifto  pucat  idem  omnjnoiuris 
cife  quod  in  emphyccuta ,  vt  co  dcmum  cafu  polTit  vcndcrc  vcl  alicnarc  quo 
cmphytcuta  potclt  ,  ita  vt  lcxVIp/ani  pcrlcgcmluftinianideccrminctur, 
maximd  vcrS,  inquit,  fi  dc  co  tradcmus,  quiabEtclcfia  velfupcrfieiem 
conduxit,  vcl  aliqiiid  incmphyccufim  rcccpic.  Tales  cnim  nuUo  ,  inquit, 
titulo  ius fuum  in  alium  transterrc  polfunt  irrcquifica  Eccicfia /.l.  Gtieret  io- 
nnnic.ycl:etnflor.  Ego  illud  primum  probare  non  poflum,quod  vult  Barfo- 
lus ,  fic  inielligciidum  Vlpianum  ,  vt  faperficiarius  donare  quidcm  vcl  le^a- 
re  fupcrficicm  poftic  ,  ac  vcndcrc  non  poftit.  Generalia  enjm  funt  Vlpiani 
vcrba  ,  &  generalis  fcntcncia  ,  vt  podic  fupcrficiarius  ius  fuum  inalium 
transferrc,  iiue  cranflatiopertcaiitionem  facicndafit  ,  vtcuenicincontra- 
dlibus, qui  fiunt  intcr viuos,  fiuecicfatraditionem  vt  in lcgato,  &  donatio- 
nccaufamorcis  ,  quemadmodum  fupcriore  capiccinterprctati  fumus  >  id- 
qttc  omnino  confequens  eft  verbis  &  fentcntia;  cdidi.   Nam  ex  quo a:- 
torinduxic  ,  vt  fuperficiarius  plerifquccafibus  vtilem  in  rcm  adionem  ha- 
bcre poflic ,  non  tanqu^m  dominus ,  fiue dire(5lus ,  fiue  vcilis ,  quomodo  in- 
terpretcs  loquuncur  ,  fcd  quomodo  loqui  dcbucrunc  ,  pcnndcacfi  domi- 
iius ,  autquaii  dominus cilcc ,  cctpit  etiam  ad  ofticium  cius pcccincrc ,  vc  pa- 
jftioncs  omncs  a  fupcrficiario  fadas  dum  nc  contra  legem  contradtusfui, 
pcrinde  tucatur  ,  acfi  a  domino  ipfo  fada  circnt ,  nec  minus  cius  qui  cuni 
luperficiario  quoquomodo  contraxit  ,  aut  qui  ab  eo  ius  habet  quocun- 
quccitulo  ,  qiiam  ipfius  fuperficiari)  perfonam  intucatur  ,  vt  non  obfcu- 
ic  ratiocinatur  VJpianus  »«^.'t7.  $.qi<ta  4utein  ,  dc^au\usiHl.tutori6.  fi.vl- 
tim,  D.  de pigmr.it.  .iLl.  ncc  valdc  didimilitcr  Marcianus  in  l.file^dtMin  D, 
^nib,  mod.  yOujrucl.  amiit.  Fit  cnim  hoc  non  tam  in  fauorem  poftcrioris  fu- 
pcrficiarij  quam  in  vtilitatemprioris  ,  qui  vtiquc  icapofito  iurcpcr  Prac- 
torcm  )  fjciliiis  inucnturus  elt  cum  quibus  ad  commodum  fuuin  contra- 
hac  quim  fi  ius  fuum  in  alium  cransfcrrc  proHjberciur  :  itcmquc  in  confc- 
qucnciam  iliius  iioui  iuris  quod  Pra:cor  profupcrficiario  induxit  ,  cuinon 
pocuit  fanc  vtilcm  a(il:ioncm  polliceri  >  quin  cum  qujfi  domini  locohabc- 
ri  volucric  ,  quo  admiflo  neccftc  eft  vtquarcunque  ab  eo  bona  fidcgcrun- 
tur  ncc  rcluftaiue  lege  locationis  perindehabcaCiacfiadomino  geftacf- 
fcr>c  >  hac  fola  diftcrentia  quod  vtilcs  in  cam  rcm  adlioncs  accominodcti 
ccfl^antibus  directis  qua:  competcrcnt  fi  fupcrficiarius  Icgitimum  ius  habc- 
rec*  Nec  quemadiiioduin  caufazcognitionemadhibecPrxcoradhocvca- 
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Aionem  vtilem  in  rem  dec  primofuperficiario,  (iue  contra  doninnm  ipfum» 
/iue  contra  extraneum  ,  itacaufarcognitio  vUaneccilariaed,  vc  fuperficia- 
riofecundo  &ijs  qui  cum  primo  concraxerunt  fubueniatur  ,  nifi  illa  ipfii 
quam  pro  primo  fuperficiario  adhiberi  eporteret  fi  agere  ipfe  vellet.  Sem- 
per  enim  iilud  inrpiciendum  eft  »  ancondudio  fadla  C\t  adlongumcem- 
pus  necne  ,  iiue  primus  fuperficiariusagecevelit,{juealiusquifquisabeo 
caufam  habet ,  aliud  vero  prxcerea  nihil  niH  vt  ne  quid ,  /iuc  i  priore ,  fiue 
a  po/leriore  fuperficiario  coatra  legem  locationis  fiat/.  i.f.vliim.  D.  deloco 
ftibltStfrueml»  Neque  debet  polteciori  nocere  ,  cjued  cuni  co  contrghens 
quem  fuperficiarium  fciuit  ,  videatur  prudcns  &  fciens  contraxifle  cum 
non  domino ,  atque  ita  malam  fidem  habcrc.  Quid  enim  poffis ei  imputa- 
re  qui  cum  eo  contraxit  quem  fciukaPrxtorehaberilocodomini  quan- 
tum  ad  fuperficiem ,  vt  ea  omnia  facere  poffit  tuitione  praetoria  ,  qux  fi  ef- 
fec  dominus  faccre  ipfoiurepofTet  ?  Annonfub  authocitateiurispraEtorij 
deciperetur  hicquifiedidumPrztorisnon  vidiffec ,  nunquamcumfuper- 
ficiario  fuerat  concradurus  ?  nec  rurfum  quod  ciuili  adionefubnixusfic 
aduerfusprimumfuperficiariumcum  quocontraxic  ,  noccre  ci  debet  quo- 
minils  ipfius  fdperhciari)  iure  vti  pouit  ad  proprium  iustuendum  ,  iicuti 
nec  priori  fuperficiario  ob  id  mmils  fuccurrendum  putauitprztor  ,  quod 
habebat  iUe  fuo  iure  ciuilem  adienem  contrafolidominumquifupcrfi-: 
ciem  conflituiffet  dtSl.  1. 1.  j^.i.  D,  de  fuperfie,  Prarfertim  cum  prioris  luper- 
ficiarij  internc  qu^m  maximc  vt  fuperHciarium  fecundum  pollit condicue- 
rc  qui  ius  habeat  apud  Prctorem  ea  omnia  faciendi  qu£  primus  polfct.  Ne- 
que  enim  ciuilis  adio  tollit  aut  impedic  prartoriam  >  nifi  ciim  praetoria  eiuf- 
dem  tanium  non  etiam  maioris  effet  vtilitatis  vt  in  l.i.  D.  de  Phblkian.  in  retn 
d&.  Ataui  valde  intereft  fecundi  fuperficiarij ,  vt  cafdem  vtilesin  rcma- 
dtiones  habeat  quas  primus  haberet ,  idcmqueinterdidum  De  fuperficie- 
bus ,  nifi quod  prion  (uperficiario  in(erdi(^um  competit  diredum  ,  Pofte- 
riori  vero  vtile  dt^Lt.  iofin.  De fuferfit,  cum  interuccuiuflibet  in  rem  po- 
tius » quam  in  perfonam  expefiiiui./.i.^j. 


ERROR  OCTAVVS. 

Si  fn^trfiairitu  qui  ddlen^um  temfHS  cendttxit  nuilit 
M^ere  interdt&o* 

Va  ctiam  ntioncfofeo  improbare ,  quod  quafi  a  Bart.(cri- 
ptum  ad  d.  $.fnod AttVr^tor  num.^.  Mcnochius  probatr^- 
me(l.^.rettrt.polf.nnni.^^.lL\  qui  fuperticiem  ad  longum  tcmpus 
conduxic>  non  clTe  coiicedendum  intcrdidum  Dciupcrficic- 
bui  ,  propterca  quod  adlioncm  jn  rcm  habere  vtileui  porilt 
proptcr  ius  quod  m  rc  habet.  Quici  cnim  ei  obUare  dcbcc 
qubd  vtiicm  adioncm  habcat  ,  quominus  pofllc  ctiam  habcrc  intcrdi- 
ftum  ?  An  non  fempercommodius  eft  agcreintcrdi(5to,quim  vtih  in  rem  a- 
flionc  ?  Tcl  ob  id  potiffimum  >  quod  adio  illa  vtilisnonn;ficaufacogni- 
ta  >  Interdiduin  vcro  etiam  caufa  non  cognicapromictatur  ?  lccm  c^ued 
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z6t\o  illainretn  vtilishauddubictituli  allegatioiicm  &  probationcm  cxi- 
gac  «  cum  ad  exemplum  vindicationis  conccdatur,  fiue  illam  fupcrficiarius 
contra  dominum  exercerc  vclit,fiuc  contra  tcrtium,at  inicrdidum  fola  pof- 
fefnonisallcgittone  &  probationc  contentum  fit  d.l.  i.  $.i>rofjomtt4ri  vbiaic 
Vlp.Pr^torem  tucri  hunc  qui  fuperficiem  pctit,vcluti  Imcvdi^to  f  'tt  f>e/su/e- 
//.f,necjuc  cxigere  ab  eo  quam  caufam  poflidendi  habeat,red  hoc  vnum  dun- 
taxac  requircre  ne  fortc  vi  aut  clain,aut  precario  ab  aducrfario  poflidcat. 
Neque  vero  Bartolus  alitcr  (cnntdici.nuM./^.  vbi  tantum  ait,Eum  qui  con- 
duxi^fuperficicm  ad  longum  tempus  habcre  vtilcm  in  rcm  adioncm ,  quod 
etiam  lcx  aic.Sed  non  negat,vt  neque  Vlpianus  ipfc  dandum  ctiarailliefre 
intcrdiclum,nccui  plusdamus,dcncgcmu$quod  cfl  minus.  Plusfiquideni 
efl  habcrc  in  rcm  aiiioncm  viilem  ,  adeoque  difHcilius  quam  habcrc  intcr- 
di(Cbum.Ettamen  interdidi  vfus  plcrgmqnc  commodior  cft  ,  ob  camquc 
caufam  multo  minus  denegandus  ei  qui  vel  in  pcrpciuum,vcl  ad  non  mo- 
dicum  tempusfupcrficicm  c6Juxic:A.lioqui  melioris  hac  parte  condicionis 
efiet  qui  ad  modicum  tempuscondiixiflct.  Ac  qucmadmodum  nonalitcr  a- 
dtionem  vcilcm  in  rem  De  fupcrfijie  dat  Prartor  quim  caufa  priuscognita, 
ica  ncque  intcrdicl  jm  darctur  jiifipriccdcntc  caufaccognitionc :  caufar  au- 
teni  cognitio  qu.T  pollulata  in  rem  udione  in co  maximc  vcrfatur  vt condu- 
(^ori  dcneganJa  (it,fi  ad  modicum  tcmpus  conduxerir,tota  c  contracio  in  eo 
vcrfarctur  poftulaio  intcrdidlo,vt  ei  qui  inperpetuum,aucfaltcm  ad  longu 
cempus  conduxiirct,intcrdid:um  dcncgari  oporterct:  quacomnia  non  folum 
averbis  edidi  *  fcdcciam^  iuris  prxcorij  ratione  &  xquicacc  prorfus  a- 
liena  func. 


ERROR  NONVS. 
ytrHfn fu^syficimtis  dgetis  prob.tre  debeat  caujsm  itfjltm 

Ll  a  fane  dlftinftio  placcc  BarcoIo,cum  quacritur,  vtrij  fuperfi- 
ciarius  probare  debcat  caufam  iufta  fuae  pofieffionis  necnei'  An 
fupcrficiariusconiradominum  foli  agat  an  contratcrtium?  Vc 

 prjorecafudebcatprobarccaufamfu5poftefnonis,qi!iacotrafc 

■habcac  prxrumptioncm  qux  m  dubio  facit  pro  domino  foli  cui  fuperficies 
natu rahtcr  coh.r rct  l.ohl^gJtioiiti m fe>  ^  ^^.^.pUcet  ni  fin,  DM  ibli^.O'  "^^f'  Po- 
llcriorc  vcro  non  ircm.Lamque  diftmClioncm  probari  putac  Bart.cx  vcrbis 
fiicl.l.i.iufi  intip.o-  ^./'ro^<»?>/>«r.Nam  quod  legisinitiofcriptum  cft,A  iexU' 
leconcfiiU.onisfiiperficie^rjHAde  agttur  nec  v^nec  {.hniynec  frecArto  .iltcr  ab  altera 
f  uimini ,  quominusfr.tantim  vim  fieri  mo,rcfcrt  Bartolus  ad  cum  calum  quo  in- 
terdidum aduersils ipfum  foli  dominum  pctatur a  fupcrficiano.  Et  hoc re- 
dtc,nifi  quod  idem  admitcendum  putcctiamfi  non  contra  dominum  agaiur, 
fcd  contra  cum  taracn  qui  quafi  oominus  cum  non  cflet,vendiderit  fuperfi- 
ciem  vc!  locaucrit.Nihil  enim  rcfeit  an  dominus  foli  fuerit  necne  is  qui  co- 
ucnitur  intei^difiicfi  modo  contraxcrit  cum  eo ,  qui  fc  fupcrficiarium  dicit. 
Quod  autcmfcriptumcftin</.iJ.^ro/»<?mfftr  ,Pr«torcmtueri  eum  qui  fu^er- 
ficicm  petit  veluti  interdjdo  Vti  pofliidetis,nec  ab  co  exigere  quam  poflidc- 
di  caufaiu  habcat>rcfert  Barcad  eum  cafuni  qno  pctacur  interdi^um  aducr- 

susex- 
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iuifin  t9  f:dc  iUo  IfCo  intercIi(flo,(Je  quo  verba  edi^i  rctulem  mitso  lc^^ 
neeAttnn)  cafuni  quam  illum  ipfum  qui  verbis  edi&i continetur.  Et sSfo 
poftcaquJim  dixit  Pia:torcm  non  cxigerc  a  fupcrficiario  ,  quam  pofliciendi 
canCiiii  Jiabcac/iibiuncitjt/WM/w  iant^  mreqi  trit  nh}nfoitcvt  >int  Li.wtaut  preiAi  i* 
nb  AdHe)fntopojiidcat.  Vbinaiii  vcr6  geatium  id  Pr.ctor  rcquirit  nili  iis  jpiis 
cdidi  verbis>qLix  nos  C9tuHiuas ^  nte  yiueciUm  tiec  freeart» aUe/ db  dtero  fiue^ 
mM  yiiiis  ergo  tantilm  cafas  cft  ad  qncm  gg  toiinn  cdidwn  fle  toty  c<iidt 
interpreutio  apcart  podirttUe  nimirtam  quo  rHPer^ici^lios  contra  don^jjpuiii 

-  fo/i  auc  aiiam a qoo  tanquam  ^  domino  ruperncicn;i,vcl  emit»  Tcl  conduxit» 
intcrdi<5to  expcriatur.  Hftenim  pcrfonale  interdiAum  vtex  verbisedi<5ti 
apparctjficut  &  cartcra  fcrc  oinnia  inccidi^fla  lA.^.feunlt.D.dc  ;/;/rr</.nccpro- 
indcdaturcontratcrtiuafpoircllbrein  ,  cui  fcilicct  non  poniint  conuenirc 
^erbailla  cdicli  ^rfA-rf/j^^/iWo/iv.iw//.  Ob  idquc  ninutuin  non  tuit  Prartou 
(:oi>fcntusinterdidamedi^o  proponerc»  fcd  addiditaianiadtoncm  vdl£  , 
jiiKm*^94icct.contr«  ipCam  quoqueibli  domiiiumiktjv*  >  exemplo  lUnli  * 

jquic  deronilo  iredUgali  propoma  elt,tamcn  pra(CW0$€O«tra  tertiumpodcf- 
^orem  promittendai&  cooiparaiida  fuit  d}^2,\j»]mji^^tr  ^^tf^tanqoam^ 
qua;  mmus  ncccfriria  cllct  contra  Ibli  dominum,  qucm  fatiscflc  poterac 
tcncri  &  pcrionali  aclionccx  fuo contra^u,&:  interciicto.Cacicium  in  vtro- 
que  crrat  Iiartolus,&  m  eo  quod  prarfupponcns  dari  intcrdjctum  etiam  cpn-  . 
tra  tecciumivuic  non  tcneri  eum  probarc  ticulura  iuj;  polVc(noiuj  «  &  co 
.  quoiLvalccogi  eumdotere  dc€8u(a&  iore  Gm  piflleilicmicl»  contra  mm, 
ipfum  agaciqoo  /iiperficics  confiititta  efi.NjeucnHD  «nim  verum  edac  (up- 
pofito  eciam  eo  quodnps  negamus  j  vt  interd2dum1i<K  fupcrficiario  com- 
pctaf,adacrfasaljum>quam  aducrfiiseumquifupcrficicmconflituit  ,  illud  /. 
tamcnfempcr  vcrum  cllctnonalitcrfuturumvtcompctcrct,quain  fi  fu- 
pcrficiarium  fe  probarctjid  eft  vend«ani  fjbifupcifKicin^  vello.C4;aiij  >  fi-  . 
quidem  non  alij  quim  lupcrfi^^$»JP^|fC<irMw4i<avn^ 
f  iario,inquamtid  cft  ei  qui  fupeffid^3Siili^d<|tMil6«  ^  ab  co  qnomiKN 
oikium  Cmi  puiabati  v^cimerit,vcl  conduxcri^Probanda  igicur  nut&KM^ 
qvaikasiUaefi^iloniam  quifi]uisfiuea&ione,fiucintcididco  expcriturta^  ' 
quiMB  talisaintc  omnia  talcm  fc  probarc  dci>ct»  Qu^d  ipftlm  nihil  aliud  cri^ 

-  quaiT)  probari  ab  illo  titulum  fuar  po(fc{fionis.  Plane  non  ilhid  ctiam  ab  eo 
Practor  cxigct ,  vt  probct  fupcrficiem  iureconllitutam  clle  j  Ijoc  cftabco 
quiiushabucritconilituendi,rcu  quod  idcmeft,qui  dooiinusfueritfQli.  id 
miim eiret  non  ticulum,fed  caufani}  iSciuspoffcil^oois  ab  eo  «xigCcc  ».  quod 

ficri  noi^^ttCumrcgalariccr  iAiiitcrdiifitis  6paQca«kck^  •' 
^Trnninrtip^  fi il  i  [i  1 1 ill  (Ti 1 1 nr    Su^cit  Mtem  prascori  Uipcrfi(lcm  qu<ie 
quomOi^^liQilntamcire  vt  dcc  incerdidum  De  fuperiictci>tta^f|dllC)^(^ 
eum  qui/u^K^q|iaiip{ccon(lituitquafidominus,nucfucritdominus,fiue 
jion.SiCut&inimcrdi^fco  SaIuiano,itcmquc  dc  migrandojContcntus  eftPr^-. 
cor  pact ione  pigQorisad  illatas  rcs  oblii!;andas ,  qiianuiis  dominus  non  fuc- 
ric  j$  qui  conucn^|fe(^^ignorc /. i.p.pea.  D.  de  mtgr.tnd.  $, interdicittm  Quoftf^ 
hBJemimd*  .Bjli^i^iS^Uiirratio  facit »  vtii  fuperficiar*uj  cxpcriatujr ini*tt«r 
dido  concra  excjran^m  ^ljtCttium  po&flbcem  »  pcciiide  ^m^i^ 
^  probcc  fe  Aiperficiafium^  itf  «amq»e  rcm  Crc^G^  jnftiai^fiacim» 
ptiooiiiautlocatipni$,vcl  ot^iwcipfun^w  OjiiiUili^tf  y«j 
^  Oo 
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imptionisfraidebcatfiiperfidafiat  adeum  ino<iaiii  >  quem  comprehendi 
•Tnu  interdido.  Sed  non  eo  magis  tamen  cogetar  docere  de  iure  foo ,  td 

cftquodruperficieiconftitiiendaBiushabuerit  is  qui  tanqoam  dominus  vel 
vendiditfaperficiem^veUocauit.  Habet  enim  ea  rcs impltcitam  quzllio- 
ncmdominij  ,  dc quo tiim  demum  qLi.Tri  oportcc,cilm  vtilisiarema&io 
de  fupetiicie>noncuaviiv>c  inccrdidum  excrcctui;. 

ERRORDECIMVS. 

Ik  CM^cc^iuone  ^diter  Atque  aliter  adbi  bendu  m  aciiorte  CT  in  ntnt' 

dt^o  De  frferficiehus, 

Tqn'B  itaaccipiendumeft^quodfupradiximus ,  idionem 
illam  vtilcm  inrcm  non  daria  Pra?tore  nifi  caufa  cognita, 
Vcnimirum  caufai^cognitio  no  in  lioc  tanuWi  adhibeatur, 
an  ad  longum  tcmpus,an  admodicum  hOii.  condudtio  ric> 
vt  Vttlg6  aeditor » fed  in  hoc  etiam  vtrum  fuperficiem  qoit 
habeat  ^  domino,an  ^  noo  domino » vt  fi  ^  domioo»non  fit 
eidencgandaioremvtiltSstecuf  veroH  4non  domino,quo  tamen  cafu  pe- 
rindecompetitincerdiftum  ,  atque  fi  a  domino  facflacflct  venditio,  vcl  lo- 
catio,dummod6  dc  venditioncjaut  locatiohc  conftcr,  quia  in  interdifto  n6 
dc  aljo  quacriturjnifi  an  yi,aut  clam,aut  precarib  polTederit,  is  qui  intcrdiflu 
impetrauic,&  an  exiorma  locationis,an  contra  eam  aliquid  pollulctur ,  oec 
rminiksficbntralolldomimim »  quamficohtri  eitraneomaliqucmpetatur 
tnterdidnm.Itaqoc«o]i  illadiftmdioadhibendaeft «  quamadhibet  Bart. 
aaciDdtradominom  ft>Ii,an  contra  tcrtium  poflcnbrem  interdi&o^quisex- 
pcristur,vt  vno  cafu  magismiourve  quam  alio  probatione  ooereturtfed  iUa 
potius  An  intcrdiflo  expeririTOalit,an  vtili  in  rem  a<5>ione.    Qrn?  &  in  eo 
maximcdiflfcrtab  intcrdi(3:o,qu6d  quifquisagit  hoc  intcrdiclo  dicit/cpof- 
lcirorem^non  miniis quifii  qui  intcrdicto  Vci  pofriJetis,  llquidcm  virumq; 
inccrdiAum duplcxxjitam  quo J  prxtoris edido De  ruperticic,  qu^m  quod 
cs  jUacdtdi  pactc  (^/^/at  proponitur>vt  fcilicet  vtesque  litigator  in  v- 
troque  interdido  i^J&otAtem  exiftimetu  tJJ.i^f^frefmtmr  DJe  f»fnikm 
Qui  ver6  agic  vcili  iarcmadioocDe  rapccficic,  is  aduerfarium  vtique  fate- 
tur  ponefrorem,ficuteucnitin  aliisomnibos,fiue  diredtis^  fiuc  vtibbus in  rc 
adionibus;vtexhocquoqucfecile  fic  vidcrc  quamcommodius  /itexperiri 
lioc  intcrdido  quam  adionc  in  rem  viili  l.ts  qui deftinauit  24.  D,  de  rei  Wn- 
Jif*$xmmdHmlnfJe  tnterd.lWxxd  queqgc  obferuatiQ^ |ion  indignumeft» 
cam  diftinaionem  <]oam  dhimus  tol^re  adhibeii  timmitc  in  concedcnda 
de  fi^rficie  vtili  in  rem  adione)  AgiCgiiABaitiafeei-fictei  ad  modicfi  cem-  . 
pusianadloogom  £ada  fir»QonfimiIiters^Mfft^/rc  ad  eum  cafum,qao  fin 
perficieaveo&afitfion  locaca.  Nec  enim  venditio  Bcri  foiec  adtcmpusi 
quotiesid  agitur  vtper  venditioncmtransfirraiurdominium,  quod  ex  tem- 
porah  cauratrnnsfcrri  nunquam  folcC.   Qiiamqnam  autcm  fupci  ficiei  do- 
minium  fuperiiciario  acquiri  nonmagis  pcr  venditioncm  quiin  pcr  loca- 
tionem  potcft,obftattenamrarei  qncnon  patitur ,  vc  (iuc  per  cradit  oocm,- 
finc  per  vrucapioncm  domtniiim  fnperficiei  fine.  domioio  foli  acqoiracor  « 
tMifim     P«  4/r  v/MT^fp.  /.  «hli^tmm feri  44.  §tfi4€9t  h  fii,  D*  de  tMig,  er 
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it/.Vt  tamcn  adio  in  rem  vtilis  dc  fupcrficic  coropetat ,  fic  initum  vcndi- 
tionis  concradum  elTe  oportct>vt  quia  id  gcnus  concca^lus  pcr  fe  habilc  cft 
adtcansiercndiimdomiamm  incenienieute  tcadicioQe  fi  ca  pcr  domiotiin 
fit  >  potacrtt  ex  ea  venditioiie  tnmifarri  domiiiivin  nt  eoo^o  nt* 
tora  tel  vendiae  obftitiiicc.  £x  ▼cnditione  porro  rei  quaototnlibct  aJicnabl* 
lianonalitcr  tranilerri  dominium  po(rec>aujim  iiemptioinperpctniiin»iioii 
adtempusfkdaproponerctur.Quadecauu  mirarietiamquis  nonimmert-' 
th  pofliccur  ergo  detur  vtilis  adtio  in  rem  fuperiiciario  qui  fupcrficicm  con- 
duxjcad  longum  ccmpuS)  cum  ncmo  nefciat  >  exlocacione  quancicumque 
cemporis  JominiumcransierrinuUomodoPofre  >  nec  fi  locatio  fafia  fic  ^ 
domii^>nifidift&diooemi^|am4ominijdiicdt&vtiliaa«Unim  >  ouam 
nottam  farpc  iam  cxpIolSmai*  Sed  rcrpondendum  eft  indttdom  id  cfle  cw 
xemplo  aftionis  quac  de  vedigali  ftindo  propQnitiir*qoam  piacoit  etdarrqol 
fundam  ve^bgalcm^municipibatcondnxerit,  atnonetlam  >  quodmagic 
mirere>ei  qui  cment.Hoc  iplum  vcro cnr  ita  ?  Ncmpc,  quia  cx  vcnditione 
fundi  vec^igalis«  quam  admmidrator  municipum  fcciffeCi  dominium  quirt^ 
tiacium^fundicransfenccur>^ec  ailioncuvIIaDe  vedigali  fundo  indigeret 
is  quicaoqaafiA<Nrili|^Qitira  ytndicationcm  iiabcrc  po(^ 

fec>  Vt  ptoinde  lioii  poffi»  idcw  fieri  qoarftioiitDe  fiiocb  vc^Hfali  >  aot  de 
a^ionc  eo  nomine  comjpoiaiakotftcmii  vedtgalis  fundus  locacus  eft  ,  n<Mi 
vcnditus*  Nec  enlm  qai€i|iiam  cfb  quod  impedlat >  vt  in^enditione  fopet- 
ficici ,  quominoadominiumfoodive&igalisexVenditjonciOvaicci^lnM^ 
transferacur.  ^  • 


ANTONII  FABRI 

10  SEB  VS  lANISE- 

NATOR  IS  S  ABA:L|blENr 

*IS,  ET  IN  GEBEnWnsIS 
D  V  CA  T  V  S  A  V  D  I  T  Oft.  I  O 

^  -  P«ASSI*It> 

D£  ERR.OR.  PR  AGMAT.  ET  INTERPR.  I  Vllij 

E  A  11  O  R  P  R  i-ai  T  s. 

De  yjkpnQn  c^a&itiito  infundo  veciiyitivel  [u^nfiimoyyel 

^LVENDA  rupcrcftilia  obirdio  ,  quam  proximaDecade  diximus 
tieri  ab  Jiiteiprcubus  nolkis  cuiu  tradant  dc  iecuudo  fupeifi' 
ciario  pcr  prinium  conHicuto  ;  lU  enim  ne  pollint  Mli  fibi 
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pcrfiuilcrc,iTiouentur  excoquod  iure ciuili  ficcompaiatmn  vidcni,  vt  vfu- 
tViiCtuariiis  tru<5tuariuni  conuituere nonpoflGt  l.ftvtu.'fiuCius  Sb.^D.  n,y 
Jot.$>.fin'.fHr  InflJe  yjufi:  Accurliusdijcilitatis  rationcm  illam  attulit ,  quoJ" 
v/lisFiudusobcineat  inftar  doi\mM]J.TtrtvJrucfuJ  ^,D.Je  rfhfr.l.cMnfiliHj  7^, 
fjomwttt  Je h^t,  1.  ficri  autcm  necjucat  vt  ciufdcni  rei  plurcs  domixii  in  fo- 
iidunj  cfle  pofliint  n./^.  l./i  rt  cerfo  5.  p.fitlucLut  yihuiilt  ti'  D.  Lutnmod.  l.  dt  /;e-  * 
rnlitAtc  19.  ^.p^ter  D.dei.a(lrenf.fenii.  Sed  Bartolus  iinprobat ,  quoniam,  in- 
quit,  &  pcr  contraClum  fupeificiarium  vtile  dominiun)  tr.in*feitur,  cum  fu- 
perficiarius  tanquamdominusvtiljs  (  fic  enim  loquunturomnes&' ratioci- 
nantur )  vtilem  liabcat  in  rcm  adioncm.   Et  tamen  fupcrficiarij  plties  cfle 
poflfunt  fi  Accurlio  credjnius,d<^  /.u« i>ritiC.D.de  ju\ytrfii .  vbj  facicns  iwerprc- 
tationcm  verborum  cdidi  Jiotat  polfc  locum  clle  cdi<fto  non  tantilm  fi  int^r 
foli  dommum  &:  fupcrficiariuna  proponatur  interd  dum>  fcd  etfi  intci  plu- 
res  fuperficiarijs,  quali  Sc  ijs  oprimc  poilmt  comicnire  veiba  iila  l^xxtonsaU 
ler  ah  .iUersfrutmiut.  Bartolus  vei  b  aliam  adfcrtrationera  »  quod  vfusfi-udus 
perfona.*  cohxrcat ,  ncc  ab  ea  feparari  vllomodo  poflit ,  indcque  fiat  vt  fi  c--- 
go  &  Titjus  vfumfiudlum  f^ipulemur  ,  non  pollinuis  conftiiui  duo  rci  fti-" 
pubndi,  qu!ainfingiilorumperfonispropriusinteI|igilur/.y//W tjticJ i^. ff. de  • 
diiob.reii.^on  malc.Ciim  cniuJ  quxrimus  dc  vfutiudu  qucm  vfufrudu.-iriu$ 
conftituerit  ,  non  dc  illo  dub;tamus  ,  An  po(Ti;eaconftiiuiio  vfusfru*5ius 
fccunda  llc  ficri ,  vt  ambo  firujfluarij  habeant  vfumtrudum ,  quod  ccrtum  cft 
ficri  nuilomodo  poflc  >  feddchocipfoquxrimus  ,  An  vfusfruiflusqui  pe- 
nes  priorem  frudtnarium  fuit,  fic  ab  co  pofllt  abfccdcre ,  vt  in  alium  transfc- 
ratur ,  quod  nc  pcr  vcnditioncm  ficri  poflit,  illa  tantum  ratio  impedit  quod 
vfusfrudus  fitmcre  pcrfonalis  ,  aliiifquc  futurusfitqui  infccundifruirtuaf  . 
rij ,  alius  \'cth  qui  in  primi  pcrfona  tucrit  conftitutus.    Nemo  auicm  iifj.. 
aiium  transferre  poflit  vfumhu^lum  qucm  ipfe  non  habeat ,  njficofenfa. 
quo  idipfuni  contra  fcriptiim  cft  m  l.qucd tt  fh-tot.  6^,.  D.dryfpjru^.  tft  eniin 
^rptior  illa  ratio  omittcndi  vfusfrudus  quini  coBftitucndi  »  dummodoccwi.  • 
datur  proprietario dici.l.^ vfusjrticitu  66.  D.  de  tur.  dui.    C.irtcrum  ita  yei>- 
di  vfumfrudum  vt  ftuatur  emptor  non  cx  perfona  fua  tanqua«i  fit  ipfc (ru^ 
£tuarius,  fed  expcrfonafrucluarij  ,  mhil  prohibct  ,  iiquidem  frudtuariu»  ' 
manet  is  quifiuitui*pcccioq<.iod  ex  vcnditii.nc  rt  c';  c  t  ,  tuniqaoque  ciiin 
cmptor  nonfrujtur  rc  vcndita  Lai  honbtisii.  $.r  .      ^  itarn  s  l.  t.o/tyiinir  ^S,  *  * 
cutfiL  rcq.  D.ffeyfnfrtici.  Solaquc  ccflio  iHa  cft  ,  quas  fjceie  poilct  ,  vt  cef- 
fus  vfusfructus  aiiiisiti  perfonli  vfufruftuarr}cffc  vicfererur ,  quia  nori  poffci 
videri  vrumfru(fliim  retinercqni  ipfcceflGflet»   At  cum  fnpcrficiailus  !i  pc|^ 
ficiariurnconftituit ,  a!ius  quidem  contr.idusefV,  fcd  tamcn  flipcrficics  espf 
dem>  rKctpcrplurium  perfon.is  ambulet ,  quia  nonperlonale  quiddam 
'     fedreale  ,  verior  tameiuatio  proptcr  qiiam  fruiluariusfrii(fliiar)um  ccnfti- 
tuere  ncqueat  non  alia  qu.xrcnda  cft  qliam  quia  fcruitntis  fcruitus  cflc  num- 
quam  poteft  i.i.  D.  de  yfffr.fe^.  Vfumfi udum  autcm  fciuitiitcm  eflc  &  <j|«- 
dem  pcrfonalcm  nemo  ncfcit.    Nectamcn  illa  Accurlijl|:ntcntia&  intcr- 
pretatio  recipi  ootcft  ,•  quam  adfert  inter  cartcras  .id diJ.  1. 1.  D.  de  fuperfic.  vt 
eiufdcmfuperfivjei  plurcsfuperficiarijcflepoOint  ,  quafi  fcnfui  ille/iied^- 
&.[  practoris  in  illis  vrrbis  fltersib.dtero  fruinitni.  Htfi  enim  admirtimuspofTc  «k. 
fuperficiario  quoquc  conftitui  fiipcrficiarium  ,  piua  (i  prior  fupcrficiariu&^  * 
^.Ycndat  alij  fuperticicm  ,  non  tamcn  illud  zquc  admitti  po^ft ,  eiuidem  rci.^* 


plame^dcm  tcinpore  <;nc  poiTe  Itiperficiinor»  non  magis  qu^tu  pfurts V» 
fuFiutfluirios  )  (itte  <^u6<il  iuperficies  non  niinus  quatn  vfuifruAu^^MM" 

nij  inftar  habeat  ,  cum  CfDofatncnium  rei  pcrc  totum  contincat 
MjtHUi^  66.  /r/«j/o  de  hgjit*  z.  iunfta  (HciaU^.  drn  i<Ui  s  76.  domtim$ 
rcf/.  Siue  ai.j6iJ  rupci-ficiarius  iion  ille  clicatiir  cui  iupcrricics  aliqi:an- 
do  fuic  conllituta  ,  lcd  isUcmuni  Qui  lupcrficicm  nuac  habct  iiu  Ij  uu- 
It  73. if.  I.  cr  i'i-  ftquin*  !>•  Jvi')iAi«c4<.quani  potro  p4urcseodem  cetnpoH 
le  aon  £iciliBs Jiabere  pofluot ,  quam  plutics  caacieni  xcm  polVidere  /.).  ^,9x 
£»irtiwi§ DM M^iiir.pcJfeJJJ.iiuo  infUtjfah  19  .D.Ji  fmar.  Sicut  nec  illud  quo- 
(jueprobabilc  cii  c|uoci  i4cm  Accurirus  nofler  fupradidacdidi  vciba  Hcii^ 
ttlligic  t  qual:  pofiic  vnus  vti  lljpci ficic  rcfpcftu  vfusfrudtiis ,  Aliui  vcro  rc- 
fpcctu  vfus,  aut  c]ua(i  pluici  lluc  ,  ouoniu.  cjuiljbct  liabcai  liipcrficcm  pro 
aite  proindiuifo  %  qux*  aiia  ad  cuui  locum  ii.ic;|nciaiio  clt  ,  ildPrarroris 
aud  dubic  fcnfus  illeeil  >  vtfi  dcfupcrficiccunientiqncinterdb&nnum, 
4e  fuperficiarium  ,  proinbeacPrfCor njgi  vis  fiat  quoouniu  alccirab  alcero  C\c 
^acartquomodo  aot^^firuitQseft|^oiiyi>nooclainiuonprccari&*  Quid^ 
'N(Mrl^imer (hp^cjari^»  intctdidlini  «^nj^tc^ 2  ytique >.  pcrincii; at- 
cjuc  cilm  intcrdommum  &  fupcrficiarium  ccntcnditur.  Fingc  dc  fuperfi- 
cic  difccptdri  iiucr  priorcni  fupcrficiarium  .  &  cum  cui  poftea  is  fupcrficicm 
candeni  \  endidcrit,  Contcndtntc  viioquc  Tc  fupcijicicm  pofllderc:  At  noii 
jdeo  caiucn  plurcscruntfiiypcrficiarij,  fcdpluresgui  fc  dicencfuperiicianos, 
«oec  msoi^sad  hunc  cafiim  terba  cdidiaptabuntilr « quam  fid^  lupetficic  in- 
ter/iiperficiariom»j&  dominum  )pfimiconcenderecur.£nimucipis/bIus&- 
ric  fiiperficiaritts  qui  fijpcrfici^m  habere probabic  >  non  qnj  Iiabtti{re. 
Nutnquam  autcm  cuenict  vc  plurcs  codcm  tcmporefupcificiem  candcm 
babcre  ,  vd  po(i(int,  vcl  videauiur :  nec  vt  Hnt  plurcsfiip crficiarii, quotiesv^- 
na  tanium  cl\  fupcihtics.  An  non  vcrb  ctK.m  in liuuio  fuf  ernciario  con- 
ftitui  vlusfrucruspoccil?Equidcm>  /icut  6>:  in  fur.do  vccligali.  Atita  ,  vt 
ncutro  cafu  valcat  conftitmio  ipfo jurc  ,  lcd  caniumtuiiioiieprarioria  ,  iu- 
«uit  Vlpjanus in  /«i.  in prim  ip»  D,  tjui^fuuJ,yf$isfr^aintii,  ncmpe  quia  ciin)  v- 
;uisfru6tiT«.tit  fcruitus ,  non  ab  alio  \  tiquc  confiitui  potcfi  qu^m  ab  eo  qui^t 
^om<nus  rixdij  de  cuius  vfiifiu&tttra6kaciir;Q£irquisautcmrimdumvc- 
Aigalcm  ijjbctaiu  fupcrficiarium,is  dom:nium  cius  hindi  non  h.>bct, vcto- 
cuinuis  iii  piJL-cedcmibiis.  Ergo  ncquc  lUSConlb.tLiendi  vfuM  fiudlum  ,  fcd 
tanncn  c]Uoniam  vtcrque  domini  iococft ,  apud  l^ia:roicm  prafcmin  c]uic- 


tiam  fuperhciario  «iat  vtilcm  in  rem  adjoncin »  iliud  ctiam  ficnnecc(l"c  c^ 
^r^ios  contlicutioncm  vfg&fiuduf»  i7u^2£|^0Csfiucab  illo  couliitutus  u(f 
Ibegb^ud  iccus  quam  fii  domiiio  comSiQtUs  elTec.  . 


^^RROR  S£CVNDYS. 


^  Ndb  tl W  ecSfi  fiti^tod  {cribic  V Iptanos  in  iJjun^fi4ji»\j. . 
|'^/V/.Cuin  qua(citur,anyfitsfiruftu«.capici$minu^M^b^^j^  * 
tamikn  vfusfirudtts  >  iiBdetiam  tdtio  dc  "mSfV^SJv^r  Tt^^ir*  v- 
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trum  iurc  lit  conrtitutus  vfusffuclus ,  an  tuitionc  prartoris.  Subindcquc  pro- 
poncfts  cxcmpla  vfusfrudlus ,  non  iurcfcd  tuitionc  prxtoria  conftituii,  fub- 
iun^it  'Protfide  trAtlitM  qnoqHe  y[i4^u6lujj  tiem  in  futido  ^eBtgalt  vel  fuperficim* 
mn  tMreconJittutMc  tpius  mtnuttone  amittitur.   In  quibus  tamcn  vcrbis  illud  cx- 
plicatu  difficilc  cft.quod  liabent  dc  tradito  vfufrudu.    Qnafi  vero  non  ipfo 
xurc,  fcd  Pfxtorjstancum  tuitioncconftituatur  vfusfruflusqui  pcr  traditio- 
nem  conftitujtur.   Niin  dc  vfufcuda  qui  iurc  i^jfo  conftitutus  fic,  quid  atti- 
nebit  cxcmpla  darc  cilm  paflim  occurraw;  ?  Qii^nam  vcr6  aut  frcqucntiora, 
aut  aptiora  ,  quim  dc  vfufruflu  conftituto  pcr  traditioncm  ex  caufa  vendi- 
tionis,fortafIc  aut  alciius  huiufmodi  conira(ius  ,  qui  iurc  ciuili  fit  aJproba- 
tusfSiccnim  ca  yerba  Accurfius  noftcr  intcrprctatur.  Tradi  porrb  vfusfru- 
tliis  inteiligitur,ci\m  induciturfruduarius  in  fundi  pofrclfionem,eiinivcpa- 
titur  propnctarius  vtifrui  /.5.  ifipnncif.D.de  vjufr.  Etfi  autcm  Jtgati  ius pro- 
priuin  liludcft ,  vtacqujratur  legatario  fine  traditionc/.  i,  D.  df  ptiltcMrem 
^51.  Llegaium  ^o.de  Ifg.i.  L.t  Tiuq  6^.tn  (in.D.defurt.  vfusfrudus  tamen  ctiaiu 
lcgatus  non  nifi  pcr fupradi«5tam  traditionis  Ipeciem  lcgatario  acquit  1  potcft, 
quia  fcilicct  facl o  aliquo  licrc Jis  ,  ficut  &  cuiufiibet  proprictarij  opus  eft  ad 
conftituendum  vfumfrudum  qui  non  nifi  pcr  rcj  arationcm  conftituitur, 
LvfMsfi-uQuj pluribfu mojfs  6.cj  l.fetjuen.  O.  de  vfufruci.  quiquc  iiumquamfuit 
teftatoris  ,  cum  neminircsfua  fcruiac  /.  <}u$dnoflrum  65.  eod.  vt  proindc  non 
pollit  a  leftatorc  rc(fla  via  tranfirc  in  lci»atarium  ,  quomodo  dcalijs  lcgaiis 
fcriptum  eft  in  dici.l.k  Tttio  ^  dici.Lle^Mum  ,  led  &  quod  fequitur  apud  VI- 
pianuin  htnt  in  fmdo  vecJigMiveifuperlicijrtononiuiecoriflitutM  ofXeadit  mi' 
tiileftc  non  dc  alio  vfufruftu  tradlari  co  loco  quam  de  illo  qui  non  iurc  con- 
ftitutus  fit  ,  quod  &  dictio^/o;«<<t'dcmonftrat  ,  &  articulus^//o^w*  fi  rcti- 
neatur,candcm  proculdubio  fuadct  intcrprctationcm.    lllacio  namquc  illa 
cft ,  cx  co  qiiod  proximc  dii^lum  f jerat  ,  parui  referrc  ad  amittcndum  capi- 
tis  minutionc  vfumfruftum  ,  an  ipfo  iurc  conftitutus  fit  vfusfru6lus,an  prx- 
toris  luitionc  ?  Quis  cnim  dubitarct  amitti  capitis  niinucione  vfumfru- 
<Sum  qui  iurc  conftitutus  elf;.t  ?  Aut  quis  ,  obfccro  vfusfruflus  ,  fiue 
capitis  minutionc  ,  fiue  quo  alio  modo  amittctur  ,  fi  non  illc,  qui  iu- 
rc  conftiiutuscft  ,  amittitur  ?  At  dc.vfufructu  non  iure  conftitutodubi- 
tari  elcgantcr  potcrat  ,  ciim  amitii  non  poffe  vidcatur  ,  qui  ncc  vllus  ef- 
fc  iijtciliqitur  vtin    t.di^i.Lu  nifi  ratio  illacontrarium  fuadcrel,  quod  ab- 
furdum  (icobid  amitti  difticilius  vfumfru<Sturo  ,  quiafit  infirmior ,  nullcS- 
||ue  iuris  vinculo  fubnixus.    Exeniplo  cius  quod  in  fpecie  non  di(fiinili  tra- 
Oat  lulianus  w  /.  (jui  v^itn.frncluw  3.  D./i  vfu.tfruci.petet.    Eum  qui  vfumfru- 
£tiim  traditum  fibi  cx  caufj  fidcicommifli  dcfijt  in  vfii  haberc  tanto  tcmpo- 
rc  quanco  fi  legitime  cius  faiftus  clTet  amiflurus  cum  fucrit ,  adioncm  ad  rc- 
ftituendum  eum  habcrc  non  debcrc:  quodabfurdum  fit  plus  iuriscos  habe-' 
rc  qui  pofTcfiionem  duntaxat  vfusffudVus  quam  qui  doniinium  adept»  funt; 
Quid  ergo  fibi  vult  Vlpianus  ,  cumtradansdc  vfufrudu  non  lureconfli- 
tuto  ,  loquitur  dc  vfufroctu  quoquc  tradito  ^  Locus  fanc  mcndofusapcr- 
tecft  ,  atque  itarcfticuendus»  nifallor  »  vtpro.y/<  que  \cg3m\is cfu«mod  cntt-' 
oue  ,  Nito  .  vt  credibile  cft  crrorc  ex  morc  fci  ibcnji  contractius  di<5tio- 
ncs  longiores  qualis  illa  eft  efuomodvc  {^ue  j  quam  tamcn  non|»^ftjsconcra- 
^idsfcriberc  ,  quam  fi  duas  laniijm  fyllabas  primain  ac poftremamrcti- 
ncas  ,  pro  cxcciis  fupeilincam  inducas  in  hunc  modum^«p^ftf.  Scnfus  au- 

4^  *  tcm 
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feiSliMi  »  Amitti  capitis  difnlmittone  ttadimm  quoquomm»  iiVSnifitftt 
'IBtum  >  id  cft  i  ez  (|oacitnqae  caiifa  cniditiis  fit ,  (lue  ex  ea  quz  £t  iofia  8c  le* 
gitimvuri  fcilicct  aclegtbus  cognita ,  qiio  cafu  non  dubitator  qu/h  vfusftu-  " 
dkus &  iure conditutus  (it  j  &non  vtcndo  amittatur  ,  nueexcaufa  illcgiti- 
ma  nec  iurc  adprobata  ,  foiteex  caulb  hJc;Comnii(Ii ,  vt  in  fpccie  ^//t7. /,  3. 
D.  fi  -pfHif  uci. pt  t.(fr     leiatum^.  D.qwb.mcd.  v^nsfyuEl.  amttf.  vbi  tradans ac- 
que  Marcianus  Jc  vfufruAu  legaco  quideni  i  fcdquemlegacaiius  alijrcAi- 
'  tncre  rogacus  fit>  Ait  Prctorcm  id  agcre  debcre  >  vt  cx  fidctcomiiufla- 
ri/per/bnafbagisquamcxlcgatarijvfusfruduspcrtat  :  Nioiram  quia  ficn- 
ti  iegacus  vfusfrndus  iurc  connitutnsdicicuc  ,  ita  quiaIegatarioperfiil|)it 
commiiTum  relidus  cft  alteri  non  aliud  qu^m  Prnrtoris  auxilium  habc^- 
re  poteft  ,  cilm  ficieicommifTa  omnia  iuris  viribiis  dcftituta  non  nifi  cx  Prx- 
toris  (ideicommiffanj  iurifdi»5lioncccnfcruentur  ,  &  confc^ucntcr  infpc- 
^lo  fumnio  iiirc dcberct  liic  vfusfrudusocriic  ,  fiucmortei  liue capitis di- 
nvnucione,  fiuc  non  vcendo  cx  pcrronalcg.uarij ,  non  cxpcribna  ficfeicom^ 
miflarij  ,'(i  non  ad  officium  Praetorispertinerct  vtqucmadmodampotio-- 
rem  facit  €ai<&m*fideicomWirarij  qulimlcgatarii  >  ita  &  fidcicommi^ari) 
potuls  ao^nk^egatarij  perronaminfpiciiubcrct.  Cur  vcr6  traditioni*  me* 
minit  Vlpianus//;  dicf.  /.t.  D.^itiib.wcJ.vfujfru^.amiit.   An  quia  non  poflit  V- 
fuifrudlus  iiircconihtiii  traditione  intcrucnicntc  ?  Aitjui  iam  dixinuis  Te- 
llamento  tj.iidcm  iure  lcgati  poflCe  vfumfru^lum  conlhtui  ,  aut  cxtra  tefta- 
memum  padliooibus id  6c ilipulaiionibus  ficri  ucberc,vt  /criptuni  cHitidtdi, 
L  )•  I» pnmip,D.Ji>fifrM&.  Scd  tamcn  ijs  quoque  cafibiisneccflariam  cA 
ic  traditionem  >  ad  babendumetiamcxcaufalegati  vrum&oSoBi  %  muk6 
snaglsfi  patflio  tanti\m  &  ftipulacio  interucnerint  ,  quaeminoris  rontpotc- 
ftatis  diiiJ,uD,de puhliaM,  Scd  de  tradito  vfufrui^lu  loquitur  VlpiaOHS»non 
folum  ,  qniafinetraditionc  non  poftit  vfusfrudus  vllus  conftitui  iurc  prar- 
torio  ,  quod  devfufruftu  quiiure  ciuili  conftitus  ficiqu^  dici  potcft  ,  fcd 
ob  id  maxime  qubd  cuni  vfuafruAtuxuictonepr2toriaconftituitur  ,  lUud 
unttUn  re^rimoi  »  ytipditosiit »  ncf  illud  prxterca  inquirimus  1  qua  ex 
tcaa(a  tradttio  Ai^i^Mvit»  id  efttan  ei  iafta  &  legitinia »  an  ei  lU^tlnuu- 
Oafam  quidem  diqnara  fiibcffe  oportct» vt  ciufmodlconfiiaitro  vfosfra- 
ftas  tttitionem  Prctotis  mereatur  >  ncc  cnim  foJet  Prxtor  autdebcteam 
rcm  tueri  quam  (Ine  caufa  faciam  videat  ,  nctuinquidem  >  cumresilla 
■  tal Is  cft  qua?  iure  ipfo  fub!iftat  /.1.  §.(ircA  D.  de  ddi  mali except  jMrif^eniium  7;. 
fidcum  r.uH*  ff.de p.icl.  Scd  qualifcumquc  caufa  fufficit ,  qua:  modo  non  mt 
iiiitatcdeftituia,liccc  vinculo  iuris  dcftitu^cur.Icaque  non  cantum  ex  caufa 
^^kofliijqiifli  potcrit  vfusfirudbis  conftiiai-iurc  prarcorio,vt  in  d,l,^.ecd,iit,d. 

M  etiamesalijs omnllnMeaunscx^ailwsfiilcrPnrtor 
facerc  «tuibonisalicuius  id  fiat  quod  alioqoi  6ltiiitimmy9tmJ,i^f.>lt,f./?ex- 
mx4i.c4iffii^fil^f^  idc6  vcl  ob  hoc  ipfuro  necciTaria  traditio  eft  ad  vfun^». 
<Sum  iure  qu6qucprztorioconftituendum,quianecpatitar  vnquamPraetor 
vt  Inictraditionedominium  bonitaiium  cuiquam  acquiratur»  quemadmo- 
dum  in  pixccdtmibus  docuinius.  Sufticit  Jgitur  traJitum  elle  quomodo*- 
cunquc &  cx  qualdMtC^i^  vfuinfrudum.vc  cujcionc  pra*coria  conftituatur»« 
At  non  fittilliter ^iltoii^pf|jC)jita^  pofiitftonc  cnim  nccj^^i^fivm  eft, 

«c  conftituendi  ao&tt^t^^at,.£utavcaditioii^ 
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ERROk  TERTIVS. 
f}t.4Cl  'me  ia  vfm  ^ud  defi  ndo  veciigdt  d4tur,^d  im  ft 

vcroquiavfusfrudVusin  fundo  vciSigali  non  magis  con» 
ilitui  pctcll:  line  cuitionc  prn:tori5,quam  in  fundo  fupcrficia- 
rio>  conrc.jiicns  cric  vtaCtiom  rem  qua-  dc  flinJo  vcdiqali 
datur,periinle  lit  prxcoria ,  atque  ca  qux  dacur  dc  fupcrficje? 

^  Mnimd  ver^  Raiio  cnim  publicac  vtiliutis  fuafit,vt  dcfua» 

dovcdigalUd^to  iare  ciuili  aliqtii  propooeretur»  Nc  alioqui  non  ^cili  iii-''^ 
uenireotar qatfaQdos  vcdigales  u  rep ublica coiKfucerc  veUenc ,  qucmacL/' 
itt^^^^xiinastnruperior.bus.  Non  fitnjlitcr,  vc  de  fundis  fu^r/icianist 
tancjaaniqooniinius  nonriin  n  1  p  ib!::.: m  ,  quam  adpriuatam  (mguloruiir 
vtilitarcmpcrtincat.  Ncquc  tanicn  xque  pocuit  ea  ratio  facere  vt  vfusfra- 
ftusconllirario  a  vccbig^^iis  hmdi  poHclIbre  fada  valerct  ipfo  iurc,cui-n  ne- 
quc  a  clomino  facla  ciret»aequc  vaiiditas  Ciusad  vtiiitatcm  publicam^fcd  ad 
poilclibris  &'frucluarijCOmmo<iiiinperttnerec.  Et  fanc  credibiic  ei\  {i  qu^ 
vlla  edici  I  p  j  r te  Practor  adkionem  de  fiindo  vedigal  i  propofiHflet»  foifle  jU^ ' 
tdm  maximc  propoficuruscikm  intcrdixit  De  loco  publico  firaendo>ficot8b 
a(5lioncinrc*Dv*fuperficicproporuit  cum  interdixicDc  fuperficicb.  Intcr* 
didu  cnim  illu  J  De  loco  pubbco  frucdo  coflat  propofitu  cfTc  publica:  vtili-^ 
tacis  caura  ad  tucnda  vcdligalia publica  du  prohibetur  quis  vim  faccrc  ci  qu» 
publicil  vcdjgalti  ucndij  conduxit  locaq^  illapublica  in  quib.  vc(fligaliu  e-i 
xaclio  &  folutio  fieritoietjvt  Iacob.Cuiac./«/'^rj/#//i>  ur/  tttuiu      De  loiopu^ 
hlico fruido  intcrpretatur.Etfi  vcro  aliud  cft dc  vc<5tigalib.publicis,  ajmd  vcr^f"* 
de  fimdis  vedigalibus  difputare  >  aliud  dc  publicanis  veaigalium  pubticorii' 
condudoribastalittd  de  priediorum  vcfil^um  poflcflbribui  >  aui  vtiq;  n6 
fantpabIicaoi)Vtromqac  tamen  hocgenuscontraduum ,  &  pcftoiiarum,3d 
publicam  vtilitatcm  arqnc  fpcLlar,ex  qua  partc  angent  rcditum  rcipublic^f' 
VndcSc  agri  publici  3ppcil.uKur,qui  funt  vcfljgalcs/.ci/r;»  w.^a.  D.dc pubi$i\ 
C^-z/ft^r.i/.qunnuiis  non  hniilitcr  poflint  dici  ioca  publica.  Promdc  nih.l  a- 
l«cnam  \  propohco  fuo  fcciirct  Pra:tor,fi  eodem  edido  qiio  proponcbat  in-? 
tcrJidumdelocopubllcofraendo''*  adlionem  quociue  de  v«^^j^li fundod^ 
prop3(oi(ret;fecifl6tqac  hauddobie  finoUa  iamancealia  pQS|««^Mfiw 
cuios  tamen  cdtm  .nulla  cxtent  vcdigia  in  toto  prattoris  cHi^.flliprpofruni^ 
viderecur  adioncm  haocpraetoriamcllcintcrprercs volg^Cet^^ntAl  gifquc. , 
iniror  C[\\o  \  vidco  Cuiacium  in paritltles 4citftnm'M,  St*^iervecIi^,  r/n-f 
fhyf.pct.n^.  fcntircfibiquc  nc  nobis  rn  gcrcformulam  cdidi,qaatt  propolira'^ 
fitiPra:corchis  vcrbis,  ft'i:p-  vttl^Mtf  ^eutnf  onifd  cognit.t  ittduv  nt  ddi>o,^ 
QiiaiB  fonnulam  fumpfiL  illc  proculdubip,Cjcj^erb»ediai  Dc  fopc.  ficicbui^ 
nec  aniraaduertit  caoiz  fcffiniti^oet^i;  qo^^^  potaoit  Pnetor  iii 

danda  vtili  in  tem^^f^l^^^M^^^^dhiberi  non  dcbere,ciim  adio  de' 
vcAigalifiindo  poilma^^plm^mm  efl  omnimodo  omniquc  cafu  co^ 
pctcrc  I  Ai^netontra  formam  locationis&r  condudionis  poltulctur:(5j  i- 
dcb  ni^nSrnm  compctcrc  dicitur  non  dari  /V/  d. !.  i.  D.  fn^er  vtaig.  pi '.  Kec 
quod  formi  locitionis  fcruandi  fit  potcfl  inducerc  ncccfiitatcm  ccgnitioniS 
ji^crponcadjc,Alioquiciiamdcimcrdi(5to  quod  prxtorpropofuitDe  fu- 

'  pcifide^ 


Digitized  by  Google 


DECAD.  LXV.  ERROR  IIII^  195 

perficlcbus  \dcm  dici  debcrct,  lion  dari  iilud  nifi  caufa  cognita ,  fiqnlclcm  i- 
'pfa interdiCli  vcrba  ortenduiit ,  noii  alitcr  dari  quam  v/i  ex le^c  Im/uivfiu  fue 
conduciionu  fnper/iaeijtu  de  4^irurjuec  yt,nec  d^m ,  nec  precArio  aiter  ah  aher» fini- 
ttu  e/il.i.tlI,nt.De  fupofic.Et  tamen  conftat  intcrdidum  illud  nulla  cau'^  co- 
gnitioneexigcre,in  coqi  djffcrrc  ab  vtili  in  r^a^ionc.De  fuperficieqna  co- 
dcm  cdi^flopropofuit  Prajtor  iJcoquc  nec  dari dicitur  fcd  compcterc,tuin 
quoque  ctlm  vtilc  tantum  cft  non  dircdum  ei.l»i.$.vlt.Sicut  ncc  intcrdidum 
dc  locopublico  frucndo  vlljm  caufa:  cognitionem  cxigit  vt  competat  vcl 
'  deturquamuis  non  co  miniiscxigat  Practor  vtelocationislegc  fi  uidelidc- 
retur.Vl:raIcgemcnim  vclcontralcgem  nondebet  auJiri  qui  fruidcddc- 
rat  inquit  VIp.  in l.i.§.vlt. D.de loL.public.fi uCnd.  Ninurum  intcrdida on^nia 
caufa:  cogniiioncm  aliquam  exigunt,atnon  vtimpctrcntiir,cilm  ipliseditfti 
verbis  proponanturjfcd  vt  bcnc  iinpetraca  pronuiicicntur.  Fadi  cnim  qiix- 
/bionem  remper,noniiunquam  ctiam  iiiris impliciram  Iijbcnt,dequa  pro- 
inJecognofcendum  fcp.i^ier  &:  pronunciandum  eft.  C.iufie  ver6cogn,tio 
quam  no^nccelTariam  cllc  negair.us  illa  cft  quxprjrced.it  impetrationcni 
interdidifuie  Dc  fuperficicbus ,  luic  Dc  loco  publico  trucndo ,  ciuomodo 
pr^cedit  jlla^quam  adhibcn  neccflc  clt.cilm  viilis  in  rcm adioDc  lupcrficic 
polKiIatnrjquatn  idcirco  ncc  proponit  prxtor,  vi  iiucrdiftum  ,  fedpollicc- 
tur  d.l.\.§  i.  Dejuperfic.  Similitcrigitur  adioncm  dc  hmdo  veftigali  aio  c6- 
pctercipfo  iiire,  ncc  vllamcaufx  cognitioncm  aj  cam  inftituendam  requi- 
ri,qu£  nccciTaria  efb ad  inftituendam  <3c  impetrandam  vtilem  in  rcm  atftio-'' 
ncin  De  fupcrficicquanaujs  non  ncgein  cxpediri  aftionem  illam,  vt  ad  fcn- 
tcntiam  pcrueniatur  linc  caufa:  cognitionc  non  pofTc.Cognitio  autcm  in  eo 
potiiTimum  adhibenda  cft  vt  mucltigcturan  municipum  fundusfit&  ab  iis 
locatusisqui  pctitur  tanquamvccttgalis.  Ncc  cnim  alitcr  vccligalis  cft, 
quim  fi  cius  proprietasad  municipcs  pcrtincat,&locatio  ab  ipfis  municipi- 
bus,id  cft  a  municipij  adminiftratoribus  faAa  fit. 

ERROR  QVARTVS; 

De  diffet  entid  yecH^alu aori  ^  emphyteuiicirij, 

N  quo  ritffum  fallitur  mco  iudicio  Cuiacius ,  qui  fupradifto 
'loconotat  in  iurc  noftro  agrum  vcftigalcm  fcmper  eile  a- 
grum  cmphytcuticariunijid  eft,vt  illc  fubinde  diltinit,  qvem 
dominusquilibct  in  perpctuum  vcl  in  plurcsannos  tranftu- 
lit  in  .iljuin  ca  lcge  vt  id  mcliui,  cultiufque  rcddcret  conftt- 
tutapcnfione  ccrta.  Nuni  imovcrovedigalesfundosnunquam  lureconfulti 
noftrialiosclfc  dixcrunr,quam  qui  funt  pgri  ciuitatum,quonmi  fumnia  di- 
uifioilla  cft,vtalij  vcvtigalcs  vocentur,r^lij  non  vc^bigalcs,  quomodo  fcri- 
p/it  Paulusin^/./.  i.y/  A^tryeSlg.  pft.  vbi  rcpetenda  clldidliorPc7/^«/<'J  &  bis  , 
fcribenda ,  qui  fcmcl  tantum  icripta  cft  poft  ncgationera  in  hunc  modtm: 
altf  non  yc^iz-tles.  yicii^alesyocantitr-y  nato  errore  cx  eo  quod  vcteres  hbrari) 
litcras,fyIIaDas  &:  didiones  rcpctcndas ,  fcmel  tantiim  fcd  maiufculii  cara- 
dleribus  fcnbcrefolcrcnt  qui  pcrperuus  mos eft  librarij  Florentini  &  cx  que 
mdta  in  libfis  noftris  menda  i^uxcrunt  a  nobis  aliis  prout  fcfc  occafto  ob- 
tulit  obfcruatJ.Aliud  cnim  cft  dicerc  non  omncs  agros  ciuiiatum  ellcve- 
ftigaIes:AIiud  vero.EfTe  quofjam  qui  dicantur  non  vcdigalcs.  Etideo  fub- 
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iicit  Paulus  in  fcqucntibus  non  ve6l'gdles  funt.    Deniquc  propriccatcm  mu- 
n icipum  circ  nccclR:  cft  &  locationcra  ab  iis  fadam,vc fundus  vcdipalis  di- 
ci  podit  c/J.i.p.ylt.l.fi finitd \^,$.ft  df  veciigAlihus  D.dedamn.injeH.  /.  cum  ffon- 
fus  II.  §.  in  vf&i^4dihus  D.  de  Puhlic.in  rem      rbi  ciim  tradctur  dc  vciftigali- 
busprardiisqux  vfucapi  nonpoflunt,apparci  nondealiis  poHc  idintc-Iligi 
quam  quxruntrcipublica:  &  ciuitatis.  Neccnimvllo  iuris  loco  proditum 
cftfundos  cmphyreuticarios^  priuaris  locatos  talc  priuilegium  habcre  vt 
vfucapi  non  polhnt  fi  fortc  quis  cos  bona  fidc  acquifiuerjt  tanquam  non 
emphytcuticarios:  Etiamfi  ponas/olutum  canoncm  annuum  proprictario> 
qucm  hodic  doniinnm  direflum  appel!amus,quia  non  cominus  vcrutn  cft 
nbi  fiioquc  nominc  podcdiflc  bonar  fidci  cmptorcm  pcr  conftitucum  tcm- 
pus,quod  fiUfic.tfemperquc  potuit  fiifticcrc  ad  vfijcapiendum /.  7J«w^wi/>/ 
x9.D.(fMih.mod.vfiofir.jmtu,  Infiim-na  fundusctnphytcuticariuscft  qui  a  pri- 
natis  Ijcaturadcum  modumquo  fiDlcbant  olim  locari  a  municipibusngri 
ciuitatum,i J  cft  ca  lcge  vt  qua-^diu  ccrta  penfio  (oluatur  >  non  ponit  auffcrri 
fundusconduflori.Irundi  vcro  vccligalcsprorfus  c  contrario  qui4  ciuicati- 
bus&  municipibus,fiueinp:rpctuum,huc  ad  tcmpus  itafrucdilocabanmr, 
quomodo  pnuatim  a£;ros  luos  locarc  vix  quifquam  folebatohm,cum  Pau- 
lus  fcribatdifertis  vcrbiswf/./.i.NoH  vcctigalcs  fundos  cos  cflcqui  ita  co- 
lendi  dantur  vt  priuatim  agros  noihos  colcndos  daic  folcmus.Tancum  ab- 
cft  vt  apta  ad  lurifprudentiain  noftram  inteipretationcpotuerit.<f//?r.5/  .f^cr 
yecii^.petet.  illa  fubiici  cxpofitio  quam  fiucTribonianus,  fiue  aliusquiuis 
malus  intcrpresfubiccit,iW<'j?fw/>/;3'/w/(;<y><i5rcrpiciens  ad  Zcnonis  &  lufti- 
niani  confticptioncs  Dc  iure  cmphytcutico  latas,antequas  ciim  planc  incer- 
tum  cflet,  quinam  aftio  contra  dominum  ipfum  cx  contracf^u  cmphytcuti- 
co  dari  debcrccciiius  ipfa  etiam  natura  ignorabatur,vt  diximus  in  fiipcrio- 
ribus  &:  libr. lo.Cometi.cap .u.wcmo  vtiquc  probabilitcr  dixcrit  aiftioncm  dc 
veifligalitundocuius  in  libris  nolbris  mcntiofic,ineamrcm  fuilfccontra 
tertium  comparatam  vcl  accommodatam ;  longeque  probabllius  cft  confij- 
luiflb  prudcntesfi  quanJo  taliscaruscmcrgcret,qui  tamcn  rariflimc  contin- 
gcbat,  vt  adlio  praffcriptis  vcrbiscontradominum  infiitucrctur.  Cuius  tiim 
xnaxime  necellarius &  follcnnis  vfus  crat  cum  ignorabatur  auc  dubitabacuc 
quarna  aftio  ccrto  copctcret  /.3.0"  4.  l.fi ^ratutt.uin-;.  cr  f  4/?  D.  df  pr^tjcript, 
yerb.Scd  ca  aclio  in  pcrfiDnS  tatiim  erat  no  in  rc  vt  &  adio  ex  vcdiro  qua  ex 
illo  cocraCtu  nonulli  auc  ex  codudo  qua  al jj  dadi exiftimabant  4de9lnjl.de 
/tff-</.  Ncq;  vero  ipfae  ecia  Zenonis  auc  luftiniani  conftitutiones  vlla  in  re  a- 
^tionc  cinphytcutacdederutjfed  pcrfonalc  fola  cx  iplo  cotraclujcuins  pcrfo- 
nalis adlionis  potcftate fibi  fatis cofulerc  polcrat  cmphyrcuia,  dominu  vrgii. 
do  vt cederet  &  prjcftarct aftionc  in  rc  quatii  aducrfiis  tei tiu  quclibec poA 
fcflbre  habcbar,qucadmoduin  fupcrficiario  antc  propofiiu  k  prxiorc  inccr- 
"diclii  Dc  fupcrficieobferuarifoiittifiiiflc  tcftatur  \][^.in d.l.i.$.i.De  fuptrfit» 
Ac  de  vc<5tigali  fudo  actio  tota  in  rc  erat  fiuc.cotra  municipcs  jpfos,fiue  con- 
.  tra  tcrtiu  poflcflorc  exerceretur ,  qu.T  cum  ab  initio  copcticrit  cx  pi-ud6timi 
^Utoricace  iurifijue  ciuilisratione  Fueritq",  multo  comodior  &  vtifJorquim 
adio  in  perfonam  qua:Iibct ,  vt  raiiocinatur  Vlp.iw  d.l.\.f.  i.  D^ttferfic.  Indc 
.  jiimiru  fcbrtafle  faftii  fuit  vt  nulla  in  libris  noftris  vcftigia  cxtct  vcteris  qux^ 
ilionis,quam  legimus  agitatam  tuiflc,qu.tnam  pcrfonalii  a<5lio  ex  locati«nc 
.fijJi  vedigalis  danda  cflct  poflclTori:  Quafi  fiiperuacua  futura  cflet  ea  quac- 
4io  &iiiutilis  ci  qui  parauin  habcrcc  conua  quciiiljbecinremadionem: 
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Ex  qtloinferri  a  conirario/cnfuporcfl,  ciim  tantis  contctionibustantosiue 
tcmporc  controucrfiim  Cit  inter  vctercs  ad  Zcnonis  vfcjuc  tcnipora  qu^n.Kn 
a^kio cx  cotractu  emphytcut  co  compctcrc  pofTct, app.uerc  vtl  co  niaximc» 
xiulUm  enaphyccutxadtioneai  in  rem  competiinci  ncquc  dire(^a>ncquc  vti-b 
lein.Tantiim  abcft  vtadio  de  vcAigali  fiiiMo  ei  acconioiodari  ootiieritpro 
fbndj  qui  vccligalisno  cflct.Fuit  enim  adio  ilTa  propria  defondo  v^Aigali» 
&adiiocFundorum  genus  rp^dalitcraccommodatacilm  anteriorcsonines 
inreiaa^^ionesnucdirccV^,  liuc  vtilcsco  cafu  dciicerent^ncut&  fuperB- 
ciariumproprio  intcrdidtopropriaqueaclione  dc  fuperficic  tueturprxtor, 
quod  ncque  pji'  interdicftum  Vti  pollidctis  >  ncque  pci  aliam  vllara  fpccicm 
actjonis  in  rcuj  etiam  vcilis  fubucniri  ci  poircc,  /.       feaji/t.py4  D.  vii^ifiitl^ 
Qye  rcs  (acit  vt  quemadmoduoi  rupcrfidarius  potior  eft  d6miao'  foli  in  j)B«. 
ctrdido  De  fuperficie  fine  quo  haud  dubid  fiiCfcuberet  in  iotcrdifto  Vti  po{. 
fidetis>aoiaetiaaii.ittrepraEtorio  Coperficies  ceditfolosidcdque  vinccret  do» 
niinus  lAi  ccja  n  apudprztoremuiurccommuni  3gerccjrpcrinterdiduin 
Vti  poflidctisif/.    fcd  If  Mpru.  Ica  condu^lor  fundi  vcctigalis  vinccrc  dcbeat 
polTcirorein  i.]ucmlibet  ctiam  dotninij  ipianijNon  agcndo  vindicaiionc^qug 
noa  dacur  nili  eiiqui  dominus  llt  iurc  gentium  vci  ciuili>  /.  inretn  13.  cr  f-ifi* 
DJtrei  v/W/f.ncquc agcndo  Publiciana quaeliiecdire^bain  readio  Htprg- 
fQriasContra  domioum  umen  regulariter  non  «|icur  /.  penulL^De  f§Atk*  inrem 
4i^.Sed^endo  propria  tfta  a^  iooc,  qux  dicitiir  t>e  6indb  vedigalt  (bmpto- 
nonuneamateria:Qjx  aclio  ncuci  propiiaeftliuius  ncgocij,nc&propriam 
habcc  n  itura  cxcotiaclu  ipfo  dcfccdctcm»quarcfticit  vt  no  miniis  imbtanto 
«i3gisc6pctatcotr."i  do  ninu  qtn  contraxit ,  quam  conrratcrtiu  pofTefrdrcm 
qui  noii  cotruxit,  duinodo  Icgi  cotraclui'  pareatur.Hoc  .11.  omnino  rcquirl- 
mus,tiim  quoq*,  cdm  iikcc  actso  cotra  ccrc.u  poiicnbrc  cxcrcetur.In  quo  mi. 
ra  Cmi  cft  notus  a^onis  narnra  qu^  (tc  cx  cotra6tu  defcedtt  vt  umi  m  re  Ctt, 
9i  lic in  r€efl  vt  tam5 ex c6tra&a defcedat:  quod vix  de alia  vUa ciuili nCdo^ 
ne  fim  Iitcr  pofTis  dicrrctAt  ncc  dc  vl!a  pritoria,(i  cacxc»pta8dcq"rtrl|itai|i 
mulca  rcripiimusiDe  fupci  Bcic.Na  &  iila  dcfcfdit  ex  cdtra^^OjSr  cdpecit 
ritcr  in  t  e  -  tia  cotra  iloimnu d.l  u$,{.^  2.  De  fuf^et^.  lideb  vtraiji  propriafut  • 
negotij  adio  cft,nec  tamc  idcirco  vtraqi  aucciuilis  aut  pixtori.i.  Sed  ilL  ci- 
uiljs,lia.'C  praccoria,vc  vcl  iixcipfahuiufmodiaftLonu  (nnilitudo  dcnioftrat. 
^iquacnim  cdidifui  parccPrzcor  adion£dc  vcdigali  tundo  propofui^rcc» 
ytprxdij  veAigaliscododori  profpicerctsCojtn^a^uuc  profpexifletruperfi-» 
etario,cadcm  u  no  a&ioncfaltcm  cdi(^i  par^c^Aut  n  fortc  dcc  incurja  omif- ' 
fum  id  fuiirec.Aa  no  potui^etprftoirad  cxeroplu  a^ionis  de  vctrcigalifundo 
Cti&vttjktn  dc  fupcrncic  in  rem  a£bioricra,veluti  dc  vc^ligali  Funuo,[|ropo- 
nerc?Quomodo  dc  ad  excmplu  interdicli  Vti  poffidctis.  quod  fiiperhciario 
vcilcelfefto  pocerat  propofuit  interdiiSlu  propriu  Dc  fi.pcrficic  velut  inter- 
di<5bu Vtipo^eciSjinquic  Vlpianus. Nam &fimiliccrpUc<.c Cu.a^io inter« 
di€tu  disfiS^llifebusxqud  accommodandom  efle  ctiam  eftiphyreuticario 
dc£!udatario».(^||Sois  dc  folo  fuperficiariodtxerit  prattor.  Sed non  potott» 

nfuh 
.Q.ic 

-iatijfcntentij  exifliroitis  intcrdidiu  illud  de  fupc-  ficiebus,ctiaeirphytcut« 
acieudatario  af  commodaud^  cffc.An  non  cHct  expcdjiiu$permdc4cc6nio- 
^iiu^illis  yciicm  adionem  dc  fupciHcie  qo^m  a^ionem  de  veftigaliftiii^ 
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E  R  R  O  R  Q^V  1  N  TV  S. 

YAthue  ^  necffttAteinterdtcii  De  fuperficiebus,C7'  dccomtreUri 
fojiit  em^hyteut^:  jeudatjno, 

Tt  a mf.n  nec  illud  vcrum  puto  quod  vult  Cuiacius  Intcrdi- 
(flum  dc  fupetiiciebus  accommodjrj  emphytcuticario  qno- 
quc  &  feudatario.  Quidcniii»  ncccfleclteo  intcrdidto  jplis 
confulercquod  fuperficianj  proprium  elt ,  ciim  poflTini  illud 
__  habcrequod omnibiispollclloribus  communccfb,/'//  pcju- 
dett.}  Nam  cur  non  habeant ,  ciim  iint  vcrc  pofTcffores ,  Sc  quidcm  ad  pro- 
priam  vnlitatcm?  Sicuc  &  crcditorcsomiics  tjui  incunibunt  pignori }  li  cos 
cxcipias  qui  cuftodiac  tantilm  caufa  in  polTeflionem  nnfTi  funt ,  quos  v  tiquc 
conftatnon  poflidcrCjincoqucdiflfcrrci  crtcris  crcditoribusp/gnoraiitiis 
qui  vcre  poflident  &  ribiin  omnibusprarterqu^m  a.d  vfucapionis  cauiam  /. 
qiii pigpon  i6,D.de  m tjuir,poJ?.L  ^crin  tioinine  26 .  D.dc  yfki 4^. iu n dt./. 5.  j> .crr^  lores 
D.vti poJIid.Dices  Emphyieutam  eflc  conduftorcm,  Condudorcs  autcm  o- 
mnesdomino  ^idenKjue  locatori  pofliderc  non  ilbi-ob  idque  non  tam  pof- 
iiderc  intcli  gi  quam  cfle  in  pofle»rione/./^A*j  a  nc  io.§.\,D.deACqut'r,  foji. 
Non  poirc  igitur  ficrj,vt  colono  aducrfus  iocatorem  corapctat  intcrdidun> 
Vti  poflldctis,  /cd  tantiim  locatori  aduerfuscoionum  aut  ahuin  qucmhbet 
id  agcntem  vt  locatocis  pofltflioncm  turbct/.j.^.  um  intjHilinns.iunOL.  d.  l,  i. 
f.tnterdiBum  ditteiti,T),vti poJIidJ.ojfjciuttt        de  rei  vindu.  Scd  tacihs  rcfpon- 
fio  eft.lonj;e aham  efle  rationcm  cniiphyteuta:,aliam  fimpliciscoloni  &  con- 
duAoris.  Emphytcuta  nanaquc  pofndct  qutJcm  rcm  aJienam,cuiusncc  di- 
rcdusipfe  dominuseftncc  viiUs,&  quidcm  fcicns,idc6quc  ncc  vllotcmpo- 
rc  pcr  poflreirioncm  acquircrc  illam  libi  potcft ,  qiiia  id  citra  malam  fidcm 
facerc  non  poflet  l.x.C.de  pr^fir.^Q.vel         0, ,  Scd  tamen  poffidct  fibi  non 
domino ,  ciim  ita  rcm  tcneat  vt  quandiu  pcnfioncm  annu.iin  prxftabit,  non 
pofTitci  dominus  inuito  rem  auferrc  q  lod  in  cxtcris  conduftoribus  dif/i- 
niilc  eft  <i./.i.cr  x.D./t  a^ervecii^.  Rcpl:cab:&  Ea  lcm  rationcm  in  fupcrficia- 
f  io  quoq-,  locum  habere  l.in  fpnt  th  yy^.i.a  l  /  7  dJi  ret  vtt.dic,  neque  tan  c 
dubitari  quin  fupcrficiario  inuiilc  fit  interdictiim  viipf>(i:dtU)\QmnnccQ{Xt 
fucrit  ei  fubucniri  pcr  pixpiiuii)  intcrdiLium  Dc  fupcrfi  :icbus,  nc  np^r  in- 
tcrdidlu  Vti  poniJctis ,  .qtioinodo  Accurf.mclc  inierpictJturft'.^.5.^k/«W//y«- 
frji  D.ytip  Jsd.  RcfponJcbo  ,  conucpirc  qiiidcm  fupci  ficiaripm  &:cmphy- 
tcutam  in  eo  quod  funt  condu6torcs  pra:Hi j  nlicni,  &  ca  tan  cn  kge  vt  quo- 
ad  penfio  fohiatur,  aufcrri  res  iis  non  p.Tilt.Scd  d.flcrrc  in  co,qrud  cn.phy- 
teuta  non  tantiim  fijpcrficici  condu(5tor  cft,  fcd  ctiam  fidi  coJcmquc  iurt 
foluni  cpio  fupcr ficicni  tcnct,  Supc i fici.irius  vci 6  \  cl  iiilu  5  fnpc i  ficici  con- 
dudorcftjvcl  fi  cti.-im  foIi,non  tainen  niH  pioptcr  fupci{ic:cni,  Vncc&'fu- 
pcrfici.  riusappcllatur.  Itaque  non  pctcft  irs  hipei^ficjarij  impcJirequomi- 
riis  pofTcfl^or  foli.mancat  don  inus  ,  qui  poiro  poflidtrc  folum  non  porcft 
quin  hoc  ipfo  poffidcat  fiiperficicni :  Cuni  cttam  quod  ad  caurampoflcffio- 
xiis  non  minus  qnim  quotl  a:^  c.iiTaindoniinij  rupcificicsccdatrolo  ncc  mi- 
nils  praitorio  iurt  qwam  ciuih  d,  l.^.^.ftcijt fupra  D.  v/;  pQjs^d.  Nifi  ciim  fupcr- 
ficics  tahs  cft  cuius  poflfcffio  fcparata  cflc  polfit :  Vt  puta  fi  ad  fi.i£cruis  coma- 
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€ifliiiii-ft^ttusfitaliqi^scx^tib!ico>&diaiicle  cju^m  persiiElesiiiletlofesV^fli 
d^f.fed y? pifriiAt  ius  eiDpfayteutse  qai  totmn  pv«di)corpns  fibi  habet  itope- 
dit  ne  isqui  emphfteaiim  conceilitpoflulereqoicc|uam  cx  eare  did  pojtll^ 

Proai.ic  nihil  habct,i$  ,qui  fundum  in  cmphyiculun  dcdit  ,  propccr  quod 
ncg.iri  poflitcmphytcutam  verc  nc  propric  podidcrc':  Ncqiie  hoc  ntgabut 
nobis  iurcrprctcs  qui  adco  cmphyrcut*  tnbuunt  vt  dcni  ei,  &  quidcm  tau- 
qujni  vtilidominoetiam  vtilem  in  rema&ioncD)  quam  nos  denegamBs» 
Quid  enim  illt  prpdeflet  habere  btiidniodi  aAioncinia  rem  »  fietiaui  po- 
Aaqu^polfe{ltonefnnsduseflet>adhae  taoMn  non  poflideret?Annoii> 
¥er6t*acitiuse(l,vtpo(refGonem quam  vt  dominiuni  habere extftiuieioff»< 
quod  vciqucdifiiciliiu&acquiritur&  tmittitur.Quid?  An  non  Prsctoctue* 
tur  ctiam  ruperficiirioitttanquam  poflcflbremf^Mmimc  vci6j  fcd  tanquam 
fupcrficiariuii) ,  ideo  c:im  no  poiretci  proJclTc  intcidiLtum  Vti  polfidc- 
tis,quod  tamen  oninibus ioli  pollcfronbus  prodeft,nccc iraiuim  fuit  vtpro- 
rpiccrctur  ipfi  propcio  intcrdtcto  Dc  rupei  ficicbusjvt  diximus.Dicat  aliquis 
inirain  non  ene  quod  infeerdiftum  Vti  pofilideililii^coiirpetat  fi^crficit^ 
.riotoec  fi  fatcamur  ruperficicm  ab  eoMffifliywpiy^li^i^ 
polVclTohbusfolkAliud  verbfitfuperncicmyatittafoittmpofiidctc.Kon  ef- ' 
fc  igitur  bonam  confccurioncm  fi  quis  cx  co  infirrac  ,Supcrficicmilfuperfi« 
ciario  non  pofudrri.  Vctum  facilc  ci\  animaduertcrenonaliadc  cauiaibli 
p  jrrcHor.bus  iluntaxat  accoinmodatum  iliud  intcrdidlu  quam  quod  in  cau- 
ii  polVcftionis  non  pofricrcpacari  ruperficies  k  foio  nuo  magis  qu^m  in  cau« 
laproprretatis  ,  Vndc6tvrntinquani  rupet&iesfineiblo  vfucapipoffit/.- 
nun^nam  i6J.fi filttm  }9.D»4ievfkc/p,  quomodo  poncthaoddobi^uunelbio' 
podi  ^eri  poflfet, 

E  R  R  O  R  S  E  X  T  V,S.         .  ' 

^  ^  rurfus  ( fl  quod  quis  dicat  non  eflc  nouum  vtqoispof-' 
\;|['  fl  icai  rcm  loli  &  iinmcbilcin  cuiustamcn  nomincnopof- 
j  lit  expc  rin  >  intcrJiif^o  Vti  pollidctisfortc  fi  dc  ca  re  agatur  . 
^  quaui  ai:us  qi  oqiic  poflidc;it ,  quod  iiKcidum  eucnirt  con- 
j  itdt  vtinjpecieillaquam  Vlpianustraclatiff</./.i.jJ.</fWi  W- 
^jlcamm  D,  yiipofitd»  %\  proie^o  fupra  vicini  foluni  non  iore 
-  r^catur.In  q ua  j^ecie  ait  ex  Ca/fio intcrdidum  Vti  poflidetis  fi  imer- 
eotpctamr»vtrique  cllc  mutilcquia,  inquit. ,  altcr  folum  porndct,&  confe* 
qucnter  quicqui.l  fupra  folum  cftad  calum  vfquc/.W/.jJ.^i».  D.  ejucd  viaut 
f/.WJ.AH^Vei6  cum  xdiSusfupeificicm  Qii^o  excmp!o,nniilitcr  igitur  &:in 
propofitopbfUtqu's  tfntarc  iiKinlc  eiTe  intcrd:i5luni  Vti  poffidctis  fupcrfi- 
ciarioaduccfuidominuin,non  qiiia  ruptriiciarius  non  ponidcatjfed  quiac-- 
liam  domiiiaHQli|K>fridet  fupcrficiem  hic  cum  foio ,  illc  finc  folo.  Cum  au« 
tem  vtcrquc  pbDl^  cei tum  cft  ncotrum  poflfc  vincere»  Ne  alioqui  necefie. 
cflTct  vt  vterque  vincerei ,  quod  imponibilcm  fiiceretibdicati  cxccutioncnK 
Sednonitacac  »  vtob  hanc  caufam  fupcrficiario  dcncgctur  intcrthcturn 
qnod  vcerquepoflideatoiicnditfatisidcm  Vlpian.  in  d.  §.  fcd fi [^'f"'**^  vbi 
diicrtilcr^bicd^minuiafoU  tam  adoecfus^  fuperficiarium  ipfum ,  ^u^madr 
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nerfusalu  qufiiibct  co  inccrdi<flo  potiorcm  fotc.Ko  cnim  potior  cffc  poffet, 
ji  ctiam  fupcrficiarius  oolTidcret.lino  vcr6  ncutcrco  cafu  vincctcc  >  ncutcr 
vincci  ctur.^^.j^.//fm  v/rtf.»/m/y ,  Cuius  fcntcnciam  Sc  rationeni  maJcpercepic 
virdoctiilimus  lacobus  Cuijcius  cum  ccstuni  cmcnJauicin  iliis  vcrbis  vtri- 
qut  effeinutilesx.  pro  imiiile  rcponcrct  >f;/f.Bcne  m  eo  notatus  a  loannc  Ro- 
bcrco,  fcd  mala  rationc  ,  Q^j6cl,int]uic,proic(!ium  non  fiait  fupcrflcics  cc- 
datfolo.  Propofitio  ciiitn  talfa  crt  vc  bcnc  Cuiacius  rcplicauir,  exd.  l.  vlt. 
^enuiHod  vi.t«/f/.fw.Co!le»ftio  autcm  incpta,  quonian)  i\  dominus  foli  fupra 
quod  proicdbuin  cft  non  polfidcrct  fuperficicm  ad  ratam  foli  fui  porcio- 
nem,faccndum  clfct  forc  vc  alius  folus  poffidcrct,3c  pro.ndc  vc  ci  dcbcret  v- 
tilc  effc  intcrdidtu  qiiod  tamen  vcriquc  inutilc  c(fc  habct  vulgata  lcdio  qua 
&  Robcrtus  dcffedit,&  nos tuemur.Scd  labitur  in  co  l-crciiui  Cuiacius  ,  quod 
racionc  VJpiani  mala  &  incpta  cfle  audct  diccrc,qi:^'  tamc  vtoptima  fit  con- 
cludentiirima  cftiSupponit  cnim  pro  veco  &  alluinit ,  quod  ncc  Cuiacius  i- 
gnorauit  quiid  ipfum  docuit/;i».  s.-^.^r.crf/Mz.  quotics  vtcrquc  pofle/for  cll 
nec  alius  ab  aliopoiridct  ncutrum  poifc  auc  vincauc  vinceic  intcrdidlo  Vti 
pofli  Jctis.Huic  (iquidcm  propofitioni  nccelTaiio  confcqucns  clt  quod  vulc 
Vlpianusvth  duo  fint  quorum  al;cr  folum^alter  fupernciciii  cum  ardibus 
polfidcatjVtrique  fit  inutilcinccrdiclum  ,  quia  dici  ncqueat  vtcr  poliit  auc 
dcbeac  vinccrc.Quod  vci6  idcm  Cuiaciusaddit  in  pollcrioiibus  O^fitiAt. 
Itb.ij .C4p.i.  vt  vetcrcm  Cuum  errorem  mordicas  tucJtur ,  dcberc  pr^etorciu 
in  co  intcrdido  fuam  cuiqucpoflenTioncm  tuerijprorfus  incptum  cil.  Quo- 
modo  cnim  cucrctur  quin  faccrct  vc  vtcrquc  vinccrcc  ?Auc  quomodo  f.icc- 
rct  vc  vccrquc  vinccrecq  jwi  illuJetia  n  cjcnirct ,  vc  vterque  vinccreturf 
Aut  quandp  locum  habcbic  quod  nos  cum  Cuiacio  diximus,Vtroquc  pofli- 
dcntc  ncutrum  vinccrc  dcberc,fi  fuamcuiquc  poficfiioncm  lucri  dcbct  Prx- 
torPNonncgo  fuifTc cx ainiquis prudcntibus  plcrofque  quiputarcnt  pofie 
duoseandcnrrcm  in  foiidumeodcm  tcir.pore  poflidcrc^diuerfo  tame  pof- 
reffionisgencrc  vnum  iurtc,alium  iniuflc  ,  vnum  naturaliter  alterum  ciuili- 
ter.Scdqui  tlixcritpoirevcrumqucpoffciforem  ^'dcbcrc  vinccrc  fi  con- 
gredianturincerdido  Vtiponjdctisncmo  vnquam  fuit- 


E  RR  O  R  S  EPTIMV  S.  . 

De  ^caiyffj  ^  Bjmli  traditionii>ui  .id  d.f.fedft  fnpr^y^  d.l.i.i, 

^uu  atftem  D.de  fu^trfic. 

J|  /4-crcr6  omnia  Accurfius  quoqujc  &  Bartolus  malc  cjc- 
^  plic^nt,Non  ineofolumquod^^t/.^ •/«•</ /p/jy.i  ,noianipof 
^    ■        ^  fidcre  fupcrficiafium  qai  habct  coenaculum  dandiunquc  ei  in 
^  terdiftuin  Vti  poffidctis^fiuccccnaculum  habe.ic  adituin  ex 
yt>^J^i  publico  fiuc  non  habeat,  contra  quam  difcrtc  fcnptnm  (it  in.  * 
"^erpc.rKterHm  e»d.(,  Sed  &  in  illo  ctiam,qu6d  in  cmphyccuta  &  fupcrficiario 
priuati  ad  diftcrenn.im  cius.qui  iciuitatc  conduxit ,  idem  lurts  conftifuunt. 
Sicenim  B  irt.add.l.i.  f.^uid  untem  D.  de  Itperfic.^Nec  cas  agnofcunt  diftcrcn-  ^ 
tiasqnas  n<^sin  f.ipcrioribus  obferuauimus.  Q^jod  ii  verumeft  vtcft    cm-  . 
phytcttum  habcrc  fuo  iurc  jntcrdi^^um  Yti  pollidetis  etiam  aducrfus  domi- 


nuin 


Digitized  by  Google 


decad;  lxv.  error  vin. 

imlii  ttit  vtnon  eg«at  tKo  hicatSi^  qood  ruperfichrliitft  p<4jHym  cT- 
'fePr«tbr  volitit',  Qgaotd  magis  (ateiuhl  eft  id6  imecdidft  Vti  pbflllliKer 
'coniinodnipoire  Sc  dcberc  pofTenbri  (undi vedlgalisad  tuendam  cbntrl  h 
.  pfamqttOifBedoniinumfuani  poffenionem ,  c|uam  fi«aon  habercc , ecfani 

pcr  ciullcm  m  rcm  adioncm  recuperare  pofletrSumma  rei  hxc  eft.  De  ve- 
^jgaii  fundo  con.pctcrc  cx  prudentum  autoritatcciuilcm  inrcm  adlionem, 
quarproprium  nomen  habet  De^undo  vedigali,  Cumpctere  iteni  prx- 
torisediJiloimerdidum  Vti  poilidetis  ad  reunendan^poircfiioncm  >  yt  Sc 
jnkodiAa^rcftitacoriaad  eandc  pofTeftionCii  amifla  fit  rccoperan^dMHfr^ 
dirio  neque  ciul!6adionemcdpcterencqacimcrdidfifiuedjreddflKili 
vtile^/i/^^T^/V/f/» /edaltudproprium  quod  dicitm  DerupetHcic  ad  cxcmplfi 
illius     pojsicletif  comparatum.Itcmc|uc pritoriam  vtilcm  in  rem dc fuper'* 
ficica<fl:ioncm  rupcificjario  dari  polle  Tcd  nonnificum  caufx  cognitionc. 
Emphyteutx  denjque  nullam  ciuilem  aut  prxtoriam  in  rem  acljoncni  vn- 
Quaiu  cumpetiiHc  nec  hodic  competerci  ncquc  dari  debcrc  eiiam  cum  cau. 
ue  cogmrione  9  leiHbttbB  imerdiftttiii  vtr  poffidetit  caeterique  imeuii^ 
poffeiTona  fi  certet  de  poflefiiMie  iamdai»itd|B^  pesfoalem  adioaem 
cx  contraAu  illim  i|uam  primus  Zeno  formauit,  &  introduzif.Vc  plus  iuris 
habeat  enipHytcuta  qu^m  fuperficiarius  in  cauia  poffef)ioniS}minvavcr6ad 
agcndum  in  rem.  Vterque  vero  tam  in  caufa  poffcffionis  qu^m  quod  ad  in 
rem  a<flioncm  minusqu^m  pofrelTor  fundi  vcdigalisJicctnon  magishjcdo 
minus  iit  quam  ca'tcri,q(iibus  vc  videri  fauorabiliordebcatfacit  foJus  fauor 
daitatis  k  qua  ius  habet,  cihb  carteri  hibeanr  ipriuato*.  At  quid  dc  fcudata- 
rio?Plos  Hle  certi  ioris  hsbet  quiim  cMri  oamca  ciim  per  tradftioiiem  Sat- 
di  domsntfitrantfemtmloiccipiciitemqaamniinon  niii  ccrtis  legibmjqui- 
bus  ii  non  pareatur  ad  concedcntcm  reuertitur.Sed  latior  plancquc  diuerfiis 
tra&atus  illc  cft,dcquo  in  poftrcmaChiliadispartc  plura,Deoi^uente,rcri- 
bcrcftatuimusjfcd  quibus  tamcn  non  paruam  lucem  illa  adferent  qu^  in  hac 
Dccadc  a  nobis  difputata  funt  Dc  v^i|gaU iaQUo,ip^£effi«^^o.^  de 
emphyccuticario.^  »       -         v?  ^  M  '^.  ..  n^^^^ 
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r£  t  if  o  N  s  I  huius  fifntemitm  ii«ipr:Hb^  videntor^ttei^ 

piiTe  interpretcs:  Rationempc^lliOaperceperunr.  Putant 

enim,A2onem&  Accuilijmfccmi, hcredcra ik muliere  in- 
ftitutum  fuilTc  nepotcm  cx  filio  pndctijndo  rogatiimquc  il- 
lum  vt  matri  iux  ciJcmquc  tcllr.tncis  lujri  i  herecJi- 
tatem  purcrcftitucrct, Ruiiumquc  rogatam  nurum  vt  fi* 
iio  fuo  eidemque  heredi  eandcm  hereditatcra  redd^rct.y  3n  qua  /pc-; 
cie;voIunt  rcfponfam  fui^  jLSczuofib^  a)m  quatrctctaiE«bftatim  fidct^ 
^ffmtti^um  reilicuemiifM^debeccti.aopo^  ♦ 


joo  ANT.  FABt;t  IjE  ER*6R.  f  RAGMAT.  - 

Apddom  dSk  fiJcicominifluin  9d  td  tcQipus  quo  nitmsinoreretur.  Aciji»^ 
niam  vidcncrepugnarc  rationcm  iuii>-)  qax  nc!cicomminum  neqae  die»nt^ 
qtie  condicioDeTUa  rufpenfum  ftai^m  pracftari  iubet  /.  i.D.  de  condi^.c^  de»-. 
mmflr.l .legdtierat ^\.4,ylt.dehat.-:,.\ivm,  fpecii.li  rationcmotumfuiffcSca^ 
uolamvtitarcfpondcrct,Qu<3d  lldcicoinminLim  illi  ipfiperfonar  pr^ftan- 
dumcfl'etiquapaul6antc  pracftitumFucrat,ici  cft  nepoti  tcftatricis ,  qucm 
illa  heredem  inUitutum  &  ftdeicotiimiiToheredicacisonerauerat,&:  fubindc 
alio  fideicommiflb  fittfdcm  heredicatishoncrauerat.  Hoc  enun  cafii  no^ 
dubiuntrationem  inrh  (acere  vrnonftatfan  fed  poft  fecutam  demumgrj^ 
uati  mortem  fideicommiffum  przftandum  nr.Nealioquieueniat,inquiuoc»  ^ 
vtiltinutile  inperfonaprioris  fideicommiirarij  H  poltqu^m  fidcicomQii£^ 
fum  ab  Iicrede  acccpit  ftatim  illud  ipfum  ,  Sc  omnc  cjuod  priorc  fideicom- 
miflb  continebatur,eidem  a  quoaccepitrcft-tucrc  tcneatur.  Ideoque Barto- 
lusnon  aliani  huiusrcfponri  lummani  clVe  aibitratur,quam  vtiideicomraii^ 
ruiuilli  ipfi  rcfticuendum^quoacceptumfuittnon  nt(ifM^g^auacipo(le«^ 
'  riorts  mdrtem  refticni  debeat  oe  fic  inutile»  In  quo  non  iold»  diuinant  im»' ' 
fupplendo  multaqttznunquamScaroola  fuppleuiiTetyCuimortseratnon  ad 
alnMDefppnderequam  ad  ea  quz  ex  fado  pfoponcbicur  vt  ne09Oiiercit*j(ed. 
eciam  violant  aperciflime  iuris  rationem,dum  id  agunt  quai^nim  pofTunt^ne 
illamoflfcnderc  vide.intur.  Den  que  non  obfcruant  vnn  ik  proprictatcm 
vcrborum,quibus  vfa  tcftatrixfuerat ,  &:  quoiuni  poiulcie  r.iptum  Swxuo- 
lam dubttandum  noncll  ita  rcfpondjilc.  DiuinanCDnuium ^clupplcnLma- 
U^infticucum  fuiflc  l  tcftatticenepotcm  queni  haoebacvx  filiopfaBdefiinNr 
£b9^ec|H4  enim  id  expofuecac^QiScacuolam  confolebat  9  fed  hoctantiim»*. 
Hercdem  a  muIiereinKitutum  rogatiim  fiiifie  vt  hercditaterefticuecet»noi|,'. 
eneeiroeoquifnam  heresilleeflet,  vt  appareretquimpardm  referret  quis 
eflct,  an  nepos  ilie  an  alius  quilibct  dnmmod6 capax. Ncquc  vcrb  credibilc 
eft  inftitutum  fuilFc  cum  ipfum  ncuotcm  quetn  ttftatrix  poftcnorem  fidci- 
commilXarium  fccerat.Non  ob  id  foliiin  quod  intcr^uctibi^s  phtcct/iJturam 
exeo  inutiietii&  abfurdam  tam  inibtuciunctn ,  quam  prioicm  fabilicutiaj, 
iiem»Rogaconepoce  il!9:Vt.hesedhacemmacriiiif  ftatim  redderet.vicifiim^ 
oa^l^ilf^  nracee^  fitio  fuo  ^  quo  acceperat  ftjcim  reft.cucret 

^ipl#fniiffVtfHtatisaini^mfticocioneadnepoeem)  autad  nurum  ex  f^dei« 
commiffo  pertincrec  rcftitacaperytrumque  Q|ti||§f;Sini^e^^  Trcbcliiano  he|^ 
rcditatef  JScdetiam  cjuialcgis  vcrba  repugnare  qnodamn[\odo  vidcntur,, 
Tantum  abcft  vt  huic  intcrprctationi  p.itrocinctitur.  Sic  enim  locj'  iiii* 
^dencpotc  ci\m  tiaclanc  dc  tidcicommiiTo, quod eianurpj)r.'Ep..;n  tcfta- 
trix  voluerat  >  vc  eun»  ipfura  hcrcdem  inftitutom^fie  ncquc  ponjnr^ 
ncquc  fupponaot  t  ficuC  jieque  mcktuum  fitttmi  ll^fmni^  ex  quo  ncpos 
ille  fufccptus  erat.  Atqui  >  inquies>»|iec  illud  probabile  cft  >  mi^icrcia:^ 
in  ea  fpeeiefuifie  inftituturam  t\tff0^tti^§^^^l^$m  fuperfticem  habuifTcl^' 
Neqnc  rurfiim  prTdefundofiljo    fupcrlli^  nepote  ,  alium  illam  qu^iii 
ncporem  heredcm  cledluram. .  Ideirco  ,  inquam,  probabilius  cft  inllWu- 
lum  fuiile  filium  primi  gradus  ,  potius  quam  ncpotctn  ,  Aut  ft  vehs  fii;»^^ 
eere  cum  iQtC(^|tibiis  ^fXmo|t4ium  filiuti^  t  vel  etiam  tlc  matrefivaf  . 
les  canbmal^lAl^tln?  Yt  ab^^S&^el  prasteriri  vel  exheredari  dcbucrit»>< 
C^d  vecac|KMiereinl!^^^^  pociili  oiariMim  auc  alium  dentouc  quctii.'' 
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Hogata  fubindc  nuru  ipCi  ,  vt  filio  fuo  cjndcm  harreditatcm  rcilitueiei^ 
^      Condateniin  licolimtrcqucnmisobicriian  fohtum^vcproba  quarqucmu* 
lier  maiitum  hcredcm  fci  iDi^-rct  nun  folum  adfedttonis  intuitu  &  tanquam 
liberis  omnibus  chjriorcmtfcd  ei iam  proptmodum  cx  ncccflitate>Cum  vi- 
dcrent  matres  *qucfuturum  vt  mllitutis  libcris  cnrum  bonaperucnircntad 
maritosiurcpatnarpo-cfbris  &aditapcr  libcroshcrcditate  ,  Scilicct  antc 
Connancini  icecm  quar  primainduxitvtbonorum  matcrnorum  proprictas 
■d  communes  iibcrospertincrct,rolo  vfufructu  patri  Yc\i€tol.i.C.iiebon.m4h- 
tirn.  Nifi  foitc  vcllent  illiC  liberos  inftituere  lubca  condicione,  (i  i  pattc 
cmanciparcntur,  Aut  ft  mortc  patns  vel  quo  alio  modo  cfFcdi  eflent  fui  iuv' 
ris,  Qjar  fatis f. cquent  erat  formula  inilitucionis cilm  filiusfamilias  aliquif 
ab  extranco  hcrcs  fcribcbatur.Sed  patribus  tamcn  inuifa,  qui  ea  dc  caufa  fa- 
ciic  in  rufpic  oncm  vcnicbant  futurum  vt  cofjm  mGricm  captarcnt  libcri 
/pcflcaujditatcnimiaobtincndai  hzredjtatis  vt  Loni^ztrx l.(jui(/4)n c.  m  filitim 
fMmilifS  ^G.D.dehered.xr.jir.l fimi  iefjtwtt  yi.cr  fetj.D.tie  condit.  C"  demonflr. 
i.fHiiitfimilUsiij^  f.fed Jt li^eros de le^.4f.u\ilc6<\uc  rarius  erat  vt  ea  inftitutio- 

•  nis  formuli  matrcs  vtcrcmur,  quasarqauu)  crat  modis  omnibus  profpiccre, 
ne  curn  maritorum  ofFcnfa hbcris  taucrcnt  in  quos fciebant  datam  patribus 
vita:  ncciTquc  potcftacem.  Qua  cadem  ratione  ficbat  vt  tiim  quoque  ciim 
marito/^hercdcs  fcribcrcnt  vix  rogarent  eos  dc  rcftjtucnda  libcris  hcreditt- 
tc:Nccrpurc,quod  fuiflct  illuforium  quia  hcreiJitatis,per  patrcmfcftitutarfi- 
liocommodu  totum  ad  patrcm  rci'ij/retiurcpotcftatis,ni(i  fipatcr  adircre- 
cufaflet  l.co^i  i6  f.fipAfer D.^d SC-TrebelJ.  Ncc  fub  condicionc  cmancipatio- 
nis,aut in  dic  mortis,Nc ciofmodj  adicdionc mariti  cftcndcrcntur , quibus 
haud  dub  e prima  condicio  crat  inuifa  proptcr  ladura  patriar  potcftatis, AI- 
tcrapcricuIofa&  plenamaliominutrilafq-,euctus  vt  loquitur/.W/.C</f />4^7. 
vtraquc  odiofa.  Et  ob  eam  nimirum  cairfam  poflet  quis  non  improbabiliicr 
coniiccre&fufpictri,Inca  fpecic  quam  exScaruoIa  tradamusfuiflc  maritfi 
hercdem  infticutum.Sed  prcbabilius  tamcn  vidclur  vt  filium  ipfum  inftini- 
tum  ponamus  ,  (cur  cHim  praffumercmus  vel  prarmortuwm  fuiffc,  vcl  ex- 
hcrcdatumjvcl,  quod  cffcdu  idcm  eft,  practeritum  fiuc  tanquam  mgratutn, 
fiuc  nulla  dc  caufa?)&  rogatu  vc  hcrcditatcm  rcftitucrct  non  ncpoti  cx  filio 
illo  adhuc  rupcrftitc  quia  lurc  po^ftacisrcdiiflct  co  cafu  hcrcditas  ad  patrc 
aut  ad  auum  patcrnum  fi  tiim  quoquc  is  viueret ,  fcd  nurui  rux,id  cft  vxori 
lilij  cx  quo  fufccptus  erat  ncpos  retentus  in  poteftate.  Tum  roeatam  nurum 
vt  eadc  hcrcdjtaccm  faccrct  peruenire  ad  filium  fuum ,  cundcmquc  ncpotc 
tcftatricis.Quo  itaconftitutoapparctccflarc  rationcm  illam  qwa  noilri  vo- 

'       lunt  motum  fuifle  Sc^uolam  vt  rcfpondcrct  aptandum  cfl^t  fidcicommilfum 
I       ad  tempus quo  nurus  morcrctur.  Ncc  co  minus  Camcn  vcrum  cft  quod  illc 
refpondit,non  ftatim  dcberc  nurum  hercdicatcm  rcftituci  c,  fed  poft  mort^ 
dcmumfuam.Sicutccontrarionihilabfurdicft  duobusi  tcftatorcfadis  fi- 
'^'  dcicommiflarijs  hcrcditatem  reftitui  a  primo  ftatim  atque  l\jif  ci ab  hercde 
. ^  rcftituta,  licct  iu  futurunl  lit  vt  nullum  lucrum  &  commodum  ex  ca  prima 
Tcftitutioncpcncsipfuin  remancat.  Quodnec  interprctes  noftii  nrgmt,(i 

*  modi)  fidcicommiflarius  fccundus  alius  fit  quim  qui  fidciconimiflo  priorc 
obftridus  fuit ,  puta  fi  teftator  fic  dixcritjT tttusheres  ifioAs  o Ttu  yr/wreJi' 
Utem  reftttttd  s  Sempraniot^ogo  te  Semproni  vt  ednJe  hireditatemr^ftitk^s  t^Ixuit: 
U,§Je  ilU  ^Mritnr  $.tnde  Heratkts,L ft ^Mrwiy^^.f.tjui ftJeKmmijjjm  D.  Ad $€• 
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Tr-r^.^y.  Cii  n  erg.)tarcintaroiTiiies  hoc  cafu  dcbcre  Setnpronium  ftatini 
Mtaio  rC(l-tuerc  noQ  cxpcdatotcpore  inortis,  cur  aliud  iurisconftituar 
muscciunliMjeuiushic  proponatur&  hcres inftieutus,  &  primus  ipfcean- 
dc.n  hcreditatem  Sempronio  relhtucrc  rogatusPNempe  vohmtas  teftatorjs 
in  ommbus (cquenda cft.Ncc  dicihic  poteft,quod  ahas  plerumcjuc  cuc- 
nit,  vccircu  tns  vjtanJi  gratia  herediias  vcl  habcaturpro  reftituta  ft  jdem  fic 
hercsSf  poftcnorfideicommiirir.us,vel  rc<::ta  rcftituaturpcrhcrcdc  poftc- 
riorj  HdeicommifTaiio  li  alius  (it  qui  pnori  hdeicommjflario,  &ahuscui 
prior  fideicoinm  (1' rius  reftitucrc  juiius  tuit.  Nara  priorc  cafu  non  poteft 
ncies  lecufare  quommiis  hereditaicm  rcftituacci,  cuitcftator  rcftitui  luflit, 
q.icm  id  noduiu  ncc  (idcicommiirji  ius  vc  camftaCim  reddatheredi  pcriii- 
deacli  non  hercd:  fed  aljjcuilibctreftituere  iuftus  clfct.Nifiquod  non  indi- 
get  hic  hcres  puft  fecundam  rcftitutioncm  vtilibus  adcionibus  quibus  alius 
iud  gerctjcum  poiFmt  ci  fuFHccre  diredx  l.f  hrres  •jo.D.tid SC.TrebelL  Nec 
potcit  ob  iccre  doli  exceptionem  fidcicommifTario  quafi  petcnti  id^pfum 
quod  ftatim  rctliiuturus  cft  ex  volg./,</ti/o/iic//  8.  dc  rrg.  iur.  l.in  condenmatione 
ijj.if.i/A/VfrrgM/./wr.  Noncnim  rcftituctquafi  cidcm,(cd  quafi  alteri,hoc 
eft  non  qaati  hercdi  !ed  quafi  hdeicommi(rario,quod  fuificit  vcahapef/bna 
e(Ic  V \  lctiiiK  l. /i pMerfamilus  §  i.D.deaJopt.  Idque  adcb  vcrum  eft  vx /icuti 
adioncs  vt.lcs  non  poffcnc  dari  fccundo  fidcicommftrario  nifi  rcfticuta  hc- 
red.tace  c^  tcftamcnto  &:  eo  ipfo  modo  quo  refticiti  cam  tcftator  voluit/.i. 
Lfed  etfi  Aio  loco  ^.jj  v//.er  l.feq.D.^J  SC.TreMl.ifimuiier  <)^,§.exaQe  D.  deiur, 
i/.r.Ita  nequc  hoc  cafu  poffent  copeieredircflac  eft^icaccs  fi  non  haberct  hcrcs 
Kercditatem  ex  co  iurcquo  habcrc  illum  tcftacor  voluic,  id  cftiure  fidci- 
commi(ri.Nam  licct  ncque  Senatufconnilti  TrebcHiani,ncquc  Praetoris  au- 
xilio  ind.gcat  hcres  vt  habeac  dircdas  adtioncs  cciam  poftreftitu- 
cam  hereditaccm  ,  camcn  vc  iiabcac  cas  efticaces  poft  rcftitucioncm 
quam  fcccrit  aut  facerc  dcbuerit,non  magis  ficri  potcft  (inc  auxiho  Scnatuf- 
confulti  &  prztoris ,  qu^m  vt  habcat  vtiles ,  quandoquidem  potcftatis  eiuf. 
dem  eft  faccrc  vc  poft  reftiiucionem  pofterior  fideicommiiranus  habcat  vci- 
Ics  a(flioncs,&  vc  habeac  diredas  cfficaccs ,  Ciim  dircdlac  iWx  efticaccs  fint 
veiuti  loco  vcilium.  nec  alia  de caufa  cxciudanc  vtiles^  quam  quia  jpfx  dire- 
fta:cx  inefticacibusfadac  finc  cfficaces.  Poftcriore  autem  cafu  qucm  fupri 
diximus,  id  eft  fi  prior  fideicomminariusftigatus  fit  hcrcditatenj  rcfticucre 
nonhcocciiaquoacccpicfedalji  inone^minus  ncceflarius  eft  ille  circui- 
cus,vt  per  manus  prioris  fideicommifl*arij  hcredicas  pcrucniat  ad  fecundLint 
quod  nihil  cx  hcreditatc  remanfiirum  fit  pcncs  priorcm  fideicommjflarium, 
quia  non  ahter  poircnc  cranfirc  adliones  in  fccimdum  fidcicommiflariuni 
quam  fi  reftituta  cflTet  hcreditas  a  primo  ex  ludicio  &  voluncace  teftatoris  & 
iuxta  formam  ab  co  prarfcriptam.  Quod  vtiquc  non  euenirct  fi  ncquepriori 
fidcicommifrario  hcrcdicaccm  rcftituerct  hcres,  fcd  fccundo,  nequehercdi- 
latem  fecundus  fidcicommiflarius  habcret  ^  prim©  fcd  ab  hcicdc.  Circaiius- 
crgo  hic  neccflarius  cft  vt  teftairicis  voluntati  fatisfiat,  nec  inuiilis  dici  po- 
tclt qiii talcm t5iumquc erfc^um habet. Itaqucaha ratio  quacrcnda eft qux 
nioucritScsuolam  infpccic  propofita  vc  fideicomiiTijm  quod  nurui  purc 
kniunflum  viicbatur,non  nifi  poftnurus  mortem  prjcftandu  cilc  rcfpondc- 
rit.Eaverorationonaliuiidcpcccndacltquamcx  vcrbis  qujbus  tcftacrix 
wCi  proponebatur.  Non  cnim  pra:ccpcrat  nquji  vt  heicdicatcm  rcfticucrct 
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pirum  ,  ficconfcquemer  ftatim  prgftandum</.i.T4t.<» 
iiw»/?/-.fed  vcfaccrcc  Jiereditatcm  aU  filjuin  pcruenirc.Quibus  verb  is  faina-' 
luratradum  teinporis,vt  nemo  non  vidct,habcntibus,faiis  declarancrat  nol 
le  (c  vt  bcredjtos  nepoti  ftatini  rcftituerctur,quoniam  ii  ca  rcilitutio  ftatim 
iierec  nefoci»  oon  um  aU  nepotciu  ipfumjquam  vel  ad  auum  pacernum»  vel 
.adfiUammd^iP^aemviKuoi  boaapcraeoireQi:>uiK  fcilicct  polcftidi. 
.  Ahenttnim  fiqiiiiieai  9i  iopecftiieni'  eo  temporct  8r  hetedeai  isdftitaciim 
.fiitdiE^nianidiKti^usineccIiaribponeiiilamdl.  Q^em  eiiiiir.ittiiif  pcM|er 
mancum  autfilium  hcrcdcm  fcribere  po(ut0ec  acprae£errenepocii^AaCcac 
credamusadcomifenn^  fuifTe  ccftatricein  vt  viua  &  maritum  aminffcCt&fi- 
-flium>cum  ncutrum  cxprelliilec  is,  qui  Sczuolani  confulcbat  ?  Nani  &  inde 
.  illud  cciam  eft,quod  vbi  purc  Hdeicomniiirum  dacum  cft,  &  adicdum  ^6g§ 
Jesfili^tuo Jaii.tjquc  vta.iiuiit  pirHeniiH^e(^(f(\i,mi\xn  viden  iidcicomuuiiuui 
«dsMMD  fllio  ifi  id  tcinpus  quo  capcrcpoflic id^eft  qvo  /iii iurif  fitt  /•  Ttlnfmi 
'  ISM»  fftfimhQ^^  SC.Trebeii.  quopiam  dioqiii  non  pcnienirct  hercdicasAd 
^Viim ifHliii.pi>tr riTi  i1i  ri^T  f  r;  mirjiim  fili)>perfonam.  Pcrueniflejum^ 
accipimus  cum  c|6B^^Vt  ini  l^f^^Mife^pJehered.TfeUci.yenditddimti^it 
oft  fi  tcftacor  ioilerit  vt  p.iter  rclinmiat  hho ,  vel  hi$  veibis.^o/o  eitm  hdhen: 
vcl  volo  .tci etvn  pcrtincre  l.fidmommiffi  n.f,fifiUo.cielegd,}.Dkcs:^on  ergoxle' 
builfeSc.ca  j!ain  rcfpondcicquod  refpondet,Aptandum  elle  hdcicommif- 
faoi  ad  cenipu^  ^uo  nafiis»  moiCLCCuri  fed  potius.edid  tempus  quo  neposil|^ 
.Jciai  iucisnuft^r^c.  AtJ^ve  obid  Riiiiiciim  fojent.nqAri  oppohere  ScaDilo»* 
Ix iiuQdCccii^wn^i»'l4'Vbi»0'd,f'fi/^t%^^  iniiiccm  pugneBiu 

.£c.vxS0DcUiati9i^  adfec9nc»re/poodcmtfuiiiRr;6ynnie«iid6ii9ie  fi^^ 
.cqi^minarium  in  po$eiji^,r  rogaci.  Ac  non  ctiam  apud  ScaNloliuh»cdmmat- 
Jlronon habeant liberosin  poceftacc.  Veriiminhoc  ipfb emnc ' qttod :po- 
_;|narc  putantlocos  iftos  qui  canieu  optintd  confentiunt.  Probantenimo- 
.umcs  ponefreftatim  rellitucndum  fideicoo^iifum  pvopcervctba  iiiatradu 
„fcmporis  vcdi)tiha)pcn(ia/iiCMi^frM<mirciqttod  alioqui  ftacim  ceftituoudum 
^dec.  D$  jUyio  t^cmi  ^ri  pow  » i  Si  viinoiinincpjM  litc  dc  patriafnl-aat 
jiot  patcroi  poteftatc  cxiiiref :  An  ideo  ftadm  rcftitiicffe  iUa  fidcicommiifiim 
.debcret*  Qgid  cnim  refierc  .An  dtnepos  in grauati  potcfta^e an  non(d? 
S^xim  vtroqtiecafuid  videacaj^.voloifte  acftatrix  vtv  fideicommiffario  pnft- 
ilaretui  fiJeicomnuftum  cotcmporequoefTetfui  iuris?  Ant  ricum  ipatre 
*  iideicoinmil]um  prxftindamcft  Hlioqucm  habuitin  potcftatc,placuitnon 
vidcritogatuiu  parrcm  vt  leftituat  hercditatemnifipoit  mortcm  fuam^ob- 
i^fci^niquod  habuithlium  tn  potcftatc  qui  moriemc  deuiilm  pauc  fui 

pcriodcaptamni^dcoinai|0ttm  iniundom  iuimi  ad 


ccmpiiif|i||j|^  (it  vtfiUaceios  cepcn*. 

tur  lui  iurij?]^^oc  nimirum  eft  quod  iniiiiicer^-  noftri  interpretei ,  &  cx- 
plicaredeUieniiKj  Rcfpondcndum  eft,vtego  quidcm  arbitror»£tuii  (M|i 
rogatur  hercdiiatem  rcftitucic  filiofamihasaiieno  his  verb)$  additis ,  vt tt- 
ciat  hcrcditatcm  ad  cum  pcrucnirc, non  tamvideri  iuflum  vt heredjta- 
teni ei  rcftituat  ftatipiiatque fui  lutiS  crit ,  quiiii  -prohibitum  nc  pnOs  rcfti- 
tuat,qji^mi!]ief^li^i|^#^sfiierit.  Aliud  vcro  cifcfi  patcr  rogacuspto- 
j^nacur.  Tuoc  cniiii  ftli^uin^map^ipet»  hoc  ipfo  videcur  iam  tdm  vcUe 
ti^a^cce  volitatati  tdUtoriiii^  aliam  ob  caufam^pMt^gfapefilium  quluti 
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vtcmincipando&ciathcrcditatcmadcum  peruenire :  Sicuti  c  contrario 
'diciiiius  Rogatum  patrcm  vc  filiun)  emancipct,riquc  fidcicommifTum  prar- 
fter,(i  moram  cmaricipationi  Fecci  jr,hoc  ipfo  vidcn  ctjam  facerc  moram  fi- 
dcico\Dm\([e dJ.fi iin  leg4ihm  9x.ifi  fin.D.ilc («ndiC .      tieuion?lr.  Adeoquc  fi 
folummod6  rogatus  ik patcr  vt  filium  cohcredcni  fibi  dstnm  cmancipet,ita 
vtcuratorcsaPra:torcnlmsaccipcret,patrisfidcicommi/riim  vjdcri,vt  hliu  » 
fai  iuris  conftitutun?  ad  hcrcditatcm  peruenirc  patiatur.  Sic  enim  Papinia> 
aus  rcrpondit/w/./M.f/^r  93.  f «/.♦;/.  Quod  nonfimjliter  dicipoteft  cumalius 
quam  patcrrogatuscft  fideicommiirum  darcquamuis  filiofamilias.  Nam 
pater  quidem  i\  filjum  hunc  alicnum  emanciptt ,  facit  vt  bona  pofTint  ad  il- 
lumperuenirCjAtnonidciicopottft  obligarc  grauatum  tjuj  nihil  faciC)VC 
ihtim  rcftituat,  nc  fit  in  vnius  poteftatc  cfficcrc ,  vt  fidcicommiftum  ciiiiis 
ab alio  grauato prillctur.  Scd  hic  illa  fupercft  difficilior  harfiiat!o,Cur  cr- 
go  fidcicommiirum  prarOandum  fit  poft  monem  nurus  cum  pcr  cam  mor- 
tem  nihilomagjsfiac  vtbona  peruenircad  filiumpoflTint.  Puto  rationem 
illam  cCfccjuod  co  inftanti  qu«  nurus  moritur  definjt  polFc  amplius  facere 
vt  hcrcditas  ad  filiumfam/Iiasmagis  pcrueniat.  Quid  cnim  praitcre^  facier» 
ci\uj  crit  mortua?Proinde  altcruirum  cucnire  neceire  eft.vc  vel  cofidtem  io- 
ftanti  dies  fidcicommi/Ti  ccdat,  vcl  numquam.Ncc  enim  ponimus  reiiifium 
eflcfidcicommiflum  etiam  ab  heredc  nurus,  qucm  nequefpcrandum  crat 
alium  forc  quam  ipfiusfiiium  fi  tum  fiipcrcfl"ct.  Cum  ergo  ipfa  etiam  bona 
patcrnaneceflefit  fiuecxtcftamcto,fiueab  jnteftatoadfiliu  cius  peruenire» 
nififiiccililleauttacitc  aut  cxprefl^^  exheredatus.  Quid  abfiirdi  cft  etia  bona 
caeccra  qux  fideicomiflri  oncre  aflfc^fla  finc.rcftitui  filio  ,Jicct  ex  eo  futuru  fit 
vtnon  taad  fiiiu  quim  ad  patrc  ipfiuspcrueniant  pcr  nicdia  pcrfona  filij  fiuc 
prxtcritiabauia.fiuccxheredatijfiue  inftitutj  ?Nam  &  cumgrauatus  infti- 
tuit  hercdcm  fidcicommifl^jrium  ca  inftitutio  pro  fideicommifli  rcftitifiio- 
nc  c(i  l.Utuus  M^.de  legatit  r.   Quidigitur  fi  nurus  expreflim  crauata  ftiif- 
fcthcreditaicm  reftituerc  filiocilm  fui  iurisfa<ftuseflet?  An  fi  filium  hcrc- 
dcm  inftitoerit  videbitiir  perindc  vtilitcr  hereditatem  rcftituiflc,quafi  re- 
przfcntato  fidcicomniiflo?Minimc,quia  nec  it^ficere  potuit ,  citra  ncpotis 
fideicommiflarjj  ini-iDaiUjCuiusinterfuitnon  priiis  fitri  rcftitutioncm  fi- 
deicc»mmifli»q!ia:n  eipore  ipfc  poflct  </./.>xorf»i    Sfmm  wdrtiwnie  Ugnt.  5, 
Adcoqucquod  m.  ri?  m»rcie,nec  fi  reftitntioni  iprcconfenfiflet /./?// /.j/tm». 
h.*s  114  §.DitH  I  Dp /"i^ur.i.Longcque  diffimile  eft  quod  refcnprcrunr  Impp^ 
tn  l.pofl  tno,  *eni  \i.C.(ic  hilete.eixm  c^KU^od  morteni  fuam  'rcftituere  rogacus  . 
eft  dcfunAi  iui'icio  poffc  (atisfacercctiam  pnufquam  faii  niunus  inijplcat 
fivclit,  vt  cxiisronfljtquatnosdeilHus  loci  fenicntia  fcripfimus  in  hbris 
Gonicfturarum.Proindcnonacquircntur  bonaifta  patri  pcr  filium  ,  nec 
rurfus  filio,qu3tnuis  ♦nftituto  ,  nifi  tanquam  materna ,at  non  etiam  tanqui 
fidcicommifljria.Ciii.isdiftinaionisefltdusineo  crit,  infpeftafcilicetia- 
ris  vctcrisrjtione  vtnor.  poffintca  bona  pcrpatrem  alicnari  ,  ficuti  mater- 
na  carrcra,  quominus  filins  fi<flus  fui  iuris  ca  viodicct  acfi  nunquam  filio  qu^ 
fita  fuifleni  nec  pnri  pcr  filium ,  Q;iod  non  .Tquc  contingerct  fi  fidcicom- 
jjiilfum  proptci  inftitutioftcm  habcndum clTct  pro  rcftituto.Sm  filiuni  prar- 
tcrijf>vclexhercdauit  nurus  harc  dcqua  agimus  alio  herede  mftiiuto  ,  noiv  ' 
cogetur  heresille  fideicommiflum  priiis  prxftare  quam  filius  fadus  fit  fui 
iurif »  fiue  pcr  mgrtem  patiisjfiuc  £cr  eniaacipatioacm  auc  quo  alio  modo 
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Ijnnlier  ii.in  pri/i(ip.7).4// SC  TreyelL  d,  l.  fideicommip        (uidelezM.  j,  /.  fi 
itAeQet  is»*D*rjmjind.d$es  le^Mt»ced.\rncrin\  jgiturctiam  mortua  nuru  recinc- 
bit  hercditatcm  tcftatoris  «juafi  dicsiidcicominiflj  nondum  ccflcric ,  Rclti- 
tuturuspofteanquandoquccontingacfiliimi  effici  fuar  potcllatis.  Naru& 
abhcrcdegrauatilicct  nequcrogatusipfc  fit,ne^ue  Scnaturconfulti  Trc- 
bclliani  vcrb:s  comprehcnfus  hcrcditatcm  rcftitui  poflc  certum  el\ I,  quam- 
uu  ^o.i.i.^.xd 5C.7rrfc.Qu6d  li  accidcrct  mori  filiuni,anicquam  lui  jurjs  fa- 
duscfTetjVtiquc rcmancret  Bdcicommiflum  pcnes  hercdcm  nurus,quafi 
dcficiente perfona  cui  rcflitui  ponTic  &  debeat  winl.Stattut  Florus ^i.^.Corne 
hsFeltct  D.de  tttr.fi fi.MAc  aucem  Accurliusad  hoc  Scnruolac  rcfponfum  no- 
tat  limile  cfTc  quod  ex  Paulo  /criptum  eft  in  l.fi U^at^rius  ^.$.v(fim.de  legdt.  3. 
Cumitapetiiircctcftatorvtquicqujdex  bonis  ciusad  patrcnj  pcrucnillcr, 
pater  tiha:fuarficreftitueret,vt  eoamphus  haberct  filjaquam  cxbonis  pa- 
ternishabituracfrct,  Diuum  Pjum  reftripfiflc  maniFcftum  cflcdcco  tem- 
porefcnrifleteftatorem,tiu6dpoft  mortctti  patris  futurum  eflct.  Jd  cnim 
rationetn  aJiam  habecplancque  diuerfam,  Nempe  quod  tcftaior  tidcicom- 
mifti  prxftationcm  rctuhflet  ad  tempus  illud  quo  tiUapariem  fuam  eflct ha- 
b/tura  cx  bonispaternis,  in  quibustamen  ccrtum  eratnihiJ  habcrcillam  nof- 
fe  viuo  patrc  l.i.^.^ tmpibcre.  D.de  colbt.bonor,  At  in  co  cafu  qucm  tradlat 
Scaruola  nihil  cftex  quoconiici  poffit  collatum  fuilfc  fideicommifTum  in 
tcmpus  quo patcr  fideicommiffarjj  moiereiur.  Quare  nec  rcfpondet  Sca- 
uoIa,Aptan Jum  cfle  fldcicommiflum  ad  tempus,  quo  paicr,fcd  ad  iliud  quo 
nurusmoricrur.  i^ptillimc  vcr6.;?rW/ vcrbo  vfus  cft  Scxuola  quia  fii  hoc 
Pctintcrpretationcm  verborum  illorum  faiiasddfi/mm peruenireciax id  nul- 
lum  tempus  ccrtum  rclatarunt,&  idcircocommodiflfimc  intcrprctntionem 
iJJam  recipiunt,vt  aprentur  ad  tcmpus mortis  nuru8,qoafi  relidto  fideicom- 
niiflo  non  quidcm  (ub  condicioncfed  in  diem  ince^um,  per  vetba  haben- 
tia  tradii  tfiporis  inccrti,  qu^  cum  porfint  cxtendiin  tempu8,quo  nurus  mo- 
-rierur  non  priiheaniobligant,vtreftituathereditatem,  quim  ipfa  deceflc- 
ric,  Cum  quandiu  viujt,por<lt  faccrc  vt  bona  pcrucniant  ad  fiJium, Tum  vc- 
vcro  acfina^  poflir  faccrc  cum  ipfa  montur  :  Vt  proindc  nihil  ci  noccre  de- 
bcat  V  t  fidcicommiirum  citius  prarftare  cogatur,  quod  filius  antc  fn^us  fit  fui 
iuns.SurHcit  enim  vt  quandoquc  voJuntati  tcftatoris  fatisfaciar,  dum  ne  tar- 
didsquamteftatorvoluit.Nonfccus  acfi  datum  efict  fideiconimi^romf^iw 
Wr/:quo  cafu  ccnfetur  vtiqucdatum  poft  mortem  d.I.  vxorem  f  .ScatteU  prn, 
Wf /rr.j.Quarc  nec  aJiud  refponfuru  fuiirc  Scatuolam  putarem  ctiamli  ponel 
rcs  ncque  patrc,  ncqucauum  vJlum  paternum  huic  teftatricisnepoii  fijpet- 
cflc,incuiu8elfccilicpoteftatc.  . 


ERRORNONVS.     >  "V-  ^  . 
DrememlAtime  cr  fententid  l.fiheres  infittuttts  yo.D.tid SC.TrehelL ; 


■  Vod  video  tam  coBftanter  placcrc  inr  crprctibus  noftris  JnutiJc  ef- 
hdcicommifrum  quo  quis  obftringitur  crga  eum,  qui  3c  ipfc  ro- 
^te.^  gatus  fit  candem  hcrcdiiatcm  eidem  pcrfonz  a  qua  acc rperat  purc 
ftaiijn^ucrcdd<fc,idcdqucbcnigna  imcrprctationc  fic  accipiendumpoAc^ 

Q3   i  ^ 


1 


p6  ANT.  FABRI  DE   ERROR.  PRAGMAT. 

t  jus  vt  VI Jeatar  prior  fiJeicominiirarius  rogatus  dc  refticucndo  poft  mortem 
decniim  fjainfA;  /.  ei>i(loUmj<y.§ .i.D.acI SC.  Trebell.  dc  cuius  fencentia  proxj- 
medixiinus.  Facile  mouet  mc  vt  rufpiccr  corruptum  fuilFe  ab  aliquo  jnccr- 

fuete  textum  Potnpomj  iti  Lfi heres  tnjiitHtus  70.  w  princip.  eod.  tit.  vbi  fcriptu 
cgimus,Si  hercs  inltitutus  rogacus  Fucni  hercdiiatc  icilitucrc  Titio,  6c  rur- 
fuin  Titius  hcrcdi  poft  teinpus,fufticerc,dirc(Sias  adiones  hcrcdi.  Cur  enim 
addidilFct  Pomponius  verba  AUpoJlie/npas}  \n  quod  aliud  luris  efTc  putauc- 
ritjiiTiiius  fiJcuoiniflji  ius  hereditatcm  hcrcdi  rcflitucrc  non  poft  ccmpus, 
fcd  pure  rog  itus  fiifNa  &  ita  CAftrenlis  noftcr  ad  cum  locum  intcrpretatur. 
Atqui  non  puto  dubicandu,qu;n  hoc  cafu  diredor  a^lioncs  fufticiant  hcredi» 
ncc  ei  ncccirarif  llnt  vciles,quas  ncc  habcre  potcflqui  dircdas  habci ,  cum 
in  eade  pcibna  &  eode  rcfpcAu  diicd^  8d  vtilcs  ncqucant  confiflcre  :  Prx- 
ualentibus  fcilicet  dirc61:is,qua:  fi  poft:  vcilcs  acquilicas  fupcruenircnt ,  vtiJcs 
cxtingucrct  tanqua  vtilibus digniorcs  &  potcntiorcs.Eo  niniirum  iurc,  quo 
raaior  &:  principalior  obligatio  tollitminorem  l.fneus  15.  D.  dedHob.  reis.  i  p. 
dno  c)-,'t,er(.f!d etfi reus.D  de  folut.  Sunt  jgitur  vcrba  illa  vcl  finccftedu,  vel  ab 
jntcrprete  addita^qui  cxiftiinabac idipsu  quod  c.rteri,Non  pofle  valcre  fidei- 
comifsuquod  qiiisci  prafftarc  iubcatur,aquo  iliud  ip(um  llatim  rcccpturus 
rit,tamu  quod  no  nili  momcto  eflct  duraturu  vt  CaltrenfisIoquitur,txcpIo 
fbrtaflis  cius,quod  dici  foIet^No  alicnari  numos  qui  fic  dancur  vc  ftatim  rcci 
piatur,Etcum,qui  /ic  foluit  vtftatim  rcopiacminimc  liberari /.yft/yrf/(7//i/ 53. 
eod.tt/.De ftliu.Ka.  fi  primu  fidccomillijm  non*valeret,vtiqucnccfccundum 
valcrepoflet,  quodi  priorc  fidcicoiniflario  pra^flari  ttftator  voluit^  diic- 
Qix adioncsquar  in  perfona hercdis  inllituti  ciufdcuique  fccundi  fidcicom- 
mifl^ari)  rcmaliflcnt,  cflicaccs  quide  cflcnt.at  non  tam  ex  vi  &  potcilate  po- 
ftcrioris  fidcicommifllj  quod  cuanefccret  fanc  primo  no  rubfiftcnte,  quam 
quia  nunquam  dcfiiirem  illa:  cfficaccs  clfc  per  rcllitutionc  facliaTitio  ex  fi- 
dcicomillo  inutilirReftitutionc  cnim  vtilitcr  &  cx  Trcbcliiano  fada  cflc  ne 
cclTc  cft.vt  iura  omnia  dirc<5la  lam  acliua  quam  palViua  remancanc  ineffica* 
cia  propccrtranflatas  iii  tidcicomiflarium  vtilesadiones/.i./.  ita  'dmen  27. jf. 
nnt  ex  Trclfdt.  c^p.tji.  D.dd ScTrebell.  At  Poponiusctim  ait  diredas  adiones 
fuflfiicerc  hercdi,haud  dubic  fic  intelligit  vt  fufliciant  poft  rcftjtutioncm  et 
ta^amaTitio,fuppomtqucrcftitutim  fuiircTitiohcrcditaicab  hcrede  in- 
ftitutOjA:  cx  ca  rcllitutione  iraflatas  fuiflc  in  Titiii  vtilcs  adioncs  Scnatufco 
fulci  poteftate.  Alioqui  qu.rna  obfccro  dubitadi  ratioadfcrri  poftct.propter 
qtia  no  vidcrctur  fufticere dircclf  qux  & ab  initio  efticaccsfuifl'cnt,ifc  nuqua 
cflcdcfiiflcntf^Supponit  igitur  valcrc  prius  fideicomifsu  itcmquc  pofterius, 
cum  li  altcrutru  cflct  inutilc  nullus  qua:ftioni  iocus  rclinqucrctur.  In  coque 
coucnitmihi  cu  intcrpretibuscxtcrisomnibus.-Scd  non  in  co  quod  addunt 
ncceflario  poncndu  clfc cj;  rogatus  fit  Titius dc rcftituenda  hcrcdi  inftitiito 
hereditatepoft  tcmpus  vtfi  leicomifsu  Titio  rclijflu  valerc  poffit.  Vcriffi- 
mum  cnim  eftquod  pr^iicdcnti  capice  ^bauimus,Pcrindc  vnlcrc  fideicomif 
su  reh(fluTjtio,  ctiafi  Tiriuscaiichcrcditate  jicrcdi  ipfi  purc  icftituercro- 
gatus  fit^arquc  fi  poft  ccpus  reftitucrc  iuflus  cflet.Qoid  cnim  cft  quod  poffic 
impcdiri?  An  quod  Caftrcf.ait  cx  cxterorum  fcntcntia  momcnto  dimtaxat 
duraturu  cflct  in  pcrfona  Titij?Hoc  vcro  primum  f.ilfum  cft .  Dur.ibit  cnini 
tanto  tcporc  quantu  mtercedcre  continget  intcr  rcftitutionc  facU  Titio  ,  & 
ca  qua  a Ticio  Heci  oportebit.  Quod  tcpuspleruque  longucft  ,fiucproptcr 
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negligentu  poftcrioris  fiJeicomniinarij  non  pctcntis  dd  eicomifsun)  quam> 
visipxxlentidic  ditUyVt  t»  f.tnulier  11.  f.fi heres.D.eoif. vhi  additnr  cjuod  mag  s 
el\>tTuft*iiicdjo  illo  icporc  pcrceptos  ^  grauato  vfquc  ade6  ei  acquiri  vt  ncc 
imput£tur  in  Trebellianicijquari  ^  no  ex  iudicio  tefbtoriS)red  ex  fola  iicgli- 
gencja  no  petentjspercepti  fincfiue  propter  coniumacia  hercdis  aut  alicrius 
grauaii  latjtatis  ncc  paiicmis  fecum  agi  dc  fideicomiilo  vt  in  l.famtmus  fe.[itd 
^«.C.r/^^.Siucdeniqiicalia  qualibct  raiionc  fiat  netamcito  pracftctur  ridci- 
comilfiim.PolluHt  cnim  vari^  caufae  intcrucnire^e  pracrtctur  jncotincti  qua 
uispiirefitrelidu.Proptcrquas  prudctibusseper  placuit,cttam  de  prxfcntj 
Jcgdco  &:  ftdeicomido  locu  habcre  fatirdationem  iila  prarcoriam  quarprar- 
ftanda  eft  cx  illa  partc  cdidi  qua  Pr^torcdicit  vt  legatoru  feu  fidcicomiHoru 
nominc  caucatui  /.«•r/rf  15.1«  frtn.ttt.ti.ytle^nt.fcufidetc.nom.LaHe/tt.Wvidc^txz 
daratioeft  cius quod ScxuoJa rcrpddit/w /.  VA'«»rm 41.^.  ylt.de legdt.i.  Ciim 
qnishcrcdjsfcrjpti  fidcicdmifinct  vtSciar  vxori  vniucrsarcftitucrct  hercdi- 
tatc,&  vxorisrurfum  fidci  in  hafc  vciba  c6n)i(ilTct  i^te  Seidpeloyt  c^uiujuid 
ad  le  ex  hereditaie  tnea  ^eruenerit  reddM^yrfftituM  irtf  Miti me^  duUtffin)^ .Atjua  Seia 
fatis  exiz,i  vetoycum  f  tae4m petihs  re  au^iuraejUMfn detnmento futttra.potte  Maru ia 
ftatim  ndcicommiflum  a  Scia  pctcrc,ncc  quicquam  proponi  cur  no  poffir. 
Cotranfi  enim  fiiadcrc  illud  videbatur  quod  ii  Seia  rogai* fatiscxigi  tc(1:ator 
vetucrac ,  &  caufam  adieccratjcuiod  fcirct  eam  potius  rcm  au6uram.  Quo- 
modo  cnim  augerc  poflet  qui-  hdcicommifrum  conFcftim  &  incotincnti  rc- 
ftituerc  debcrct?Sed  bcnc  vidit  Scauola  nihil  rcpugnarcquominus  ctiam 
purc  d-ato  fi JcicomilTo  vcrba  illa  aptari  pofhntjcuin  ctiam  pro  puro  Icg.ito 
&  fidcicomiftb  fatifdan  ex  cdido  debc3t</./.  f/wwjquod  ncc  Accurfius  ncc 
Bartolus  ignorarunt.Falfum  igitur  eft  quod  pro  vero  noftri  habcnt,Non  ni 
fi  momenio  duraturu  fidcicomilTum  quod  'l  itio  rclidu  eft'ct,rogato  &  ipft 
pure  vt  hcredi  reftituerct,ob  idq;efle  inutile.cum  ncccflarioduraturii  fit  in 
eu  vfquc  dic  quo  no  folum  petatur.fed  etiS  rcftituatur.  Erat  .n.  fidclcomiffi 
reftitutio  neceflaria  omni  cafu  icporib.  Sc^uol*  fiue  re,  fiuc  verbo,rcftiruere 
xmhc-rcd'n2sl.rfftitiif4^7.l.jjciM  G^.in  frinc.D  dd SC.Treit .ncc  miniis  fi  primus 
fideic6mifsarius,quim  fi  hcrcs  ;pfe  rogatus  cfsct  vt  altcn  hcrcditatc  rcftituc 
retiVC  tnl.i.f.de  ^lo  (ju/tritur     ^.it.de  NerattusJ.fipatreni^^.f.qui^dcic.ec  So- 
lumqide  illo  dubitabacur  quomodo  pofsec  eo  cafu  fieri  tranilalio  adionu  a 
fideicommifsario  in  fideic6mif$3riu,cum  prior  fideicomifsarius  non  h:ibc- 
ret  nifi  vcilcs,  ncc  dc  alio  locutu  efset  Senatufi:6fiiliu  Trcbcllianu,  quam  dc 
eo  cui  heres  fcriptus  hercditaic  rcftitucre  rogaius  efset.  Idec^que  dtbitatio- 
nishuiustollendargratia  luftinianus  tandem  conftiruit/wi^./.frw.C.ro*/.  vi  ca 
tranflatioadionu  ipfo  iurc  fiat  hoccafu^qucmadinodum  &  ci\m  hcres  ro- 
^atus  laiiut,aut  dcccffii  abfquc  hcrcde.  Cattcrum  non  c6  minus  pctendLm 
fjdcicomifsuii)  eft.quia  etfi  ndcicommiffi  rcftitutio  non  tantilm  folutio  fir, 
fed  ctiam  fuccefno,quac  fidcicoinmifsarium  oblig.;t  acri  alicno  l.noneniw  58. 
2).co//.  eueniretalioquin  vt  jgnorans  &  inuitus  quisobligarctur  cx  fidei- 
commifsoquodadfepeitinerenollet:  Quod  adcoabfurdum  cfscr,  vtnec  fi 
fcruo  mco  iufsus  aliquisfit  hereditatcm  reftitucrct,  pofiit  tamcn  earefti.»'  « 
tutio  ficri  mc  inuito  autignorantc  l.feruc  6^.inp}inci[>.etd.  Ne  fciJicetarri  a.^ 
lieno  pcr  feruum  mcum  obliger  vel  inuitus,  vel  ij;norans/.'^#  in  nlietiM  6.' 
D.de Mjuirend.herec'tf.Vxo\ndczdicvnf\onj^cn\uct  fiquis  obiiciar,Non  a- 
lienarinummosqui  ficdantur  vt  ftatim  recjpiantur,  ncquecx  folutionc  fic 
fiidaljbcrationcm  contiiJgcrc</./.g/</^f  yi/w>  J5.  D,  de  folut,  Ncc  cnina. 
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heres  qui  dc  hcrcditate  Ticio  rellitucnda  rogatus  cft  eam  icgeni  rellitutio- 
nipotcftdiccrcvtcadcmhereditas  fibi  ftacim  rcftituatur,  quamuis  xquc 
Titiusdecadcin  hcreditttc  cidcm  Titio  rcftituenda  purc  grauatus  fuerict 
Tcd  fideicommiftum  afe  rcln^umpurcrcddcrcdcbet»  pctituruspoftca  illud 
quod  libi  quoquc  pure  dcbitum  elle  contendat,  vt  voluntati  teftatoris  in  o- 
mnibus,&  per  omnia  fatisfiat.Tantumquc  diftat  vt  verc  dici  poftit  quod 
voluntinterpretcs»Ex  pofteriorc  fideicomminb  auod  Titius  ncredi  purc 
rcdderc  dcbcat,impediri  viliditatem  primi,quod  ao  hcjjedc  primum  Titio 
prafftari  tcftatorvoluit,  vt  nonaliter  poflit  fccundum  valcrc  quim  fi  pri- 
mumvaleat.  Quoa^iodo  enimpolTct  Titius  reftitucrc  id  quod  numquam 
habuiflei?  Aut  quomodo  ficri  aciionum  tranflatio  a  pcrfona  pritTii  fideico- 
miffariiin  pcrfonam  fccundi  fiadiones  nuilxprimi  in  pcrfona  vnquam 
conftitiircnt?Rurfumquomodoconftitiflcntex  tnutiii  fidcicommiflb?  Ciim 
ncque  fuFficerc  poffit  ad  adioouin  tranflationcm  vt  fidcicommiflum  vtili- 
tcrdatu  fitinifietiam  illudcocurrat  vtfuerit  vtilitcr  reftituiu^/./TmK/MT  S9*^* 
fx  affc  DJtiur.  dot.  Ergovelob  hoc  ipfiim  vt  poftenus  fideicommiflum 
valcat> de  quo  nec  dubitant  noftri  quin  valerc dcbcat,  fatendum  ncccflario 
cftprius  quoquevalcre  vta6tionumtranflj»tio  fieri  poflHt,  fipoftcrioi  fidei- 
commiflarius  alius  fitqtiam  ille  ipfe  qui  priore  fideicommiflb  grauatus  cft 
vcl  haberi  pro  fj<fbidire€lis  adtionibus  efficaciam  fuam  rcfiimcntibus  qua 
amiferant  per  tcftjtutionc.Tam  cnim  difficilc  eft  vt  dircftx  adioncs qua:  in 
perfona  hcrcdis  graaati  rcn)afera,nt  fiant  cx  inetficacibus  cfhcaccs  poft  prio- 
rcmreftitutionein,quam  vtexfccundo  fideicommifFo  transfcramur:  vtilcs 
in  pcrfonam  aiceriirs  fidcicommiflrarijcuiuflibcc.  £t  vtroqtic  cafu  ucccflc  eft 
vtrumquc fidcicommifl^um  valcrc, ^ cx  vtroque  ficri  dupliccm  rcftiiutio- 
ncm,auchabcri  (altcm  pro fjda:Quamuis  minus  fit  dicere  adioncm  cfle  ef- 
ficacem  qu^m  vtilcm<.quoties  aliqua  fubcft  iniquitas  quz  cfficaciam  adio> 
nis rciundcre  dcbcat;Qiigfi  cfficax  adio  aeftimanda  fic  cx  iuris potcftatc.V- 
tilis  vero  exeffc(5tu,&  vtilitatc  quam  adfcrt  jj.i.  cr  f.prafcrea  dtbit  r  Inft.de 
exctpt.  Scd  cifi  vcrum  illud  eflct ,  Non  nifi  momento  durarc  polTc  fidcicom' 
millumquod  quisherediaquo  iam  acccpit,fubiode  ftatiniquc  rcftiiucre 
tencatur,Eadcm  ratio  faccrc  deberct  vt  pcrinde  inutilc  h.ibcndum  cfsct,ia- 
mctfi  no  illi  ipfiaqMopr^ftitutuirsctrcddiid  oportcrcr,fed  alij  cuiIibct.Cum 
nihilpoffit  rcferrecui  rcftituatur  fidcicominifsum,quod  ofmnimodo&  om 
ni  cafupurc  ftatimque  reftituenduw  cft,ncc  co  magispoffit  durarc  in  pcr- 
fona  prioris  fidcicommifsarij,  quod  alij  reftitucndum  lit,  qnam  ci  qui  pnor 
dedit.Et  tamen  non  eft  cx  inicrprccibus,  qui  non  fatcatur  valcre fideicorn- 
mifsumquamuispurcrclid^uni  abcoquiabalio  illud  acccpcrit  ,  adco  vc 
ncc  tacita  vllam  dilationem  &  condicioneni  cx  ca  caufi  fumcre  dcbcut.cilro 
ex  verbis  fitpurum  >  qaod  &  nominatim  fatetur  CsLdrcnC.ad d.l.heres  exi.  i. 
D,de  C9ndtc.(y  dtmenjlr,  Qnod  veropro  crroris  fui  confirmationc  noftri  ad- 
fcrunttexl.epiftolAii»y<y.f.i.D.^dSC,Trebell.  quamahfurau  fit,  lam  docuinius 
capite  fupcriore.Nec  mlnil?  miror  quod  tradit  Caftr.4</ W.jf.i.alios eflc  duos 
calus  in  quibus  fideicommiflum  purc  reliflumnon  tamen  nifi  poft  morrcin 
deberi  intclligitur  :  Vnum  w/.  Ptunp)nlo^f).inprithif>.de leg.  ^./Jlin-um  in  /.v- 
xtrem  4.  f.ylt.  fa</.quod  fanc  falfum  eft.Nam  in  diBJ.Pamph$lo  non  quacritui 
an  fideicommifl^um  purc  datum  fit  an  poft  mortem ,  fcd  aa  aliquod  induci 
poflicexillis  wcthiitSciofimniAt^MtibtVamfhtlereUaquo  adfilios  meosperuen- 

turM» 
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•fjw*^.  Cumquc  rcfpondifTctScaruoli  prxcisc  nullum  cx  iis  vcrbisfidfiCQiH» 
inifTum  dcbcri>  Tribonianusdunorem  cam  fciitcnpam  cllc  arbjtratuiVfic 
iinmucauic  refpoofum  Si^itoic  >  vt  ex  vcrbis  c^uideiu  nuUum  ^dc^gig^^.,^ 
fttm  Pamphilo  iiMUtMb  «tibam 

tta t<Ai^ofi^y1S»h9plo  eivs  qaod  tttfpeddfiiiilli »  ve ouiilem  Triboni 

potaCjfed  vt  iios  arbitramtrr  omniiio  aiflimiliXaiper.  Marcusrefcripfityc 
qua  inl.yanmexfamilU  67.?.V''^'i'^/-grfM.  Totom  cnim  Sczuolz  re(ponruai 
ilUidaTriboniano  deprauatum  fuiffcccrtum  eft,r)equc  dubTtabit  qui  ealc- 
gcnt t]Ujt  nos  in  cara  rcm  contra  Tribonianum  rciipfimus  in  libr;s  Conie- 
durarum.  Hoc  auccm  admiiro  vt  in  fuprarcripta  fpccic  fuleicommiiTum  ali- 
quodinducaturfiuecx  vcrbis»£ueex/emeDtia*tmatoris  ,  Micum  non  cft 
^uod  poftPtmphili  duncaxat  mortem  debeatur*  qtria  non  pur^datom  vlde«'. 
ri  poccft»(cd  io  diem  propter  verba  iViklchperuenturd  quar  rra&um  temjpo-'* 
tb  liab  ^ n c  .jrg;.  lffi(/eiCon$mifiiil»$.hi(c  verbuo"  feq.de  tegM,  3.  non  m  ii^tls  quiin  ' 
ca  qiiibus  v/a  rertatrix  fucrat  itKLl.epijlai^m  f.  \.f4cia4f>trucmec\k\w  ad  im- 
plcniam  voluntatcm  teftancis  qiii  ccrtum  tem'pus  nuilurn  prxfLnpfit,  vt  bo- 
i\i  quanJocunquc  pcrucniancad  fidcicoramifrarium.Satis  crgo  crit  fi  pcruc- 
niaiu  poil  :narcem  rogati  qiicmadmodum  ii  rogacus  efTct^^uere  hercdi- 
Ureoi  (km  veSet  H  ad  njpe|-iorf  t  capitif  finefti  o^^tiiiilSjtttjl^  /.  loccrem  f, 
penultScd  qttod  aliudeicdiplam  pctit  Caihi^^^iBf./l^n^r^  qaaiS'^ 
ea  fpccie  hieicommitrum  poridatum,po(hwtcqmn1^n  prardandimi  ftt, 
omnino  improbabilecft.Apertaenim  runcverbaScaeuolxyStatim  rcdden^' 
duai  Maruiar  fi  lcicommifTum.quodaScia  rclifbum  fucrat,  ciicn  de  hoc  ipfo** 
qua:rcrecur  an  ftatim  rcddendtuu  cl£cc>aii  poft  oiortcm  dcinum  Seiar>  vtfu- 
^  cKj^iicauimus.  .  •     .     *  '  ^ 
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tnrbR  iJriciM vs. 

£  cillud  farrus^vevnfii  ei^yquod  Caftrenfis  fentit  ad  ihfiht*  > 
rfffinallt  e^cbpMii^ftifWiaiift^vt  a^Hofiei  dhete  qiue  r«» 
man/erunt  jp«|il9*lieiild«li'  regatum  de  tcftitiiendi'Till9  . 
licredititc,nanarficK^iyiidcicommiflo»yqTicUi»*fyiJ 

hcredcm  ipfiim  oneraiUf^fiiittNcouidcm  fntpe^^o  eo  iure, 
quod  luftinianusconftitiiit  tni.  l.  ^neimui.  Ecfi  cnim  fccit 
co^l^olmperacor  vtipfoiuretranfcanc  adiones  in  iecuncium  fideicom- 
n]iiiii^um,non  idcb  cumen  icci^  vt  nultareftiCutioneopusfic.Caufam  tiqui- 
ii|p[fe^08f^p>ofticuC]omdfldkvctiiaqua(boioter  ipfos  quoque  prudeotcc 
•^>»^4«iWill»Qo^  non  dc  ilbew,Ari%iertaiuiflbh»^iti<<rt».' 

ideicommifTum  reflicucre  deberctiautan'ltii*reftiti^^ 
tione tranareT^a^^lones pofrct, fcd  an  rcilitucndo transCnvetadiones, VT* 
con  ftat  ex  Vlpiaoo  tj»  l.i.f.de  tUo  qnaritur  D.ad  SC.TrebelL  quem  refert  luftin-  ' 
in  d.  l.  fdncim Mivhi  nec  de  reftitucionc  loquicur  Imp.  fcd  dc  tranflationea— 
dionam,quam  vdt  ip{o  lurefieri.id  eft  fola  iiliu$Iegi$potcftate,Potiii»«^ 
«luaro  vi  rcllitotiooi^C.(|(^iHlMadubitarccur,ncca    re>an  poi^'^  f  eftitM^io'' 
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vim  habcrcvt  ia  fccundum  fideicommiflarium  transfcrrctadioncs:  Ncni^ 
pequoniamScnaiuscx  cuiusauthoritatc  translationcm  illam  ficri  ncccflc 
cftjdc  ca  tantum  rcflituiionc  locutus  fucrat  qu.x  tadla  cflec  pcr  hcrcdcmt 
non  dc  ea  qui  per  fidcicommiflarium>vt  ex  ScnatufconfuUi  vcrbis  apparct! 
Itcm  c]u6d  prior  fidcicommiflaiius  cum  non  fit  ipfc  hercs  fcd  tantum  hcrc- 
dis  loco  non  tam  vidctur  rogai  i  poflc  vt  hcrcditdtcm  rcftituat ,  quim  vi  rcs 
ipfas  hcrednarias  :c|uomodo  loquitur  lulbn.iw  r/.  /.pnfimwi.  Qnodtanicn 
Ion};c  diucifum  cfl>Ciim  cx  fingulaium  rcrvim  rcftitutionc  afbioncs  tranfire 
non  poirmt /.tog/  i6.p.i.  vcr/.  C7 §,etityaitter  D.  eed.  Imo  vcio  vtTrcbcliiano 
locus  lit  non  fuflicji  rog.ituu)  qucm  cflc  dc  rclhtiicnda  hcrcditatc»nifi  etiam 
iJIud  tonciii  iai  vt  rog.uus  fit  quafi  hcies /.w^/if/  iz.^.v/r.r-ct/.  Scd  tamcn  iam 
oliiu  &:  antc  fopradiciani  lnftiniani  cooflitutioncm  obtincbat ,  vt  pcr  rcfti-. 
tutioncm  quam  primi  s  hdcicommiirarius  fccundo  faccrct)  afliones  tranf- 
fcrrcntur,tflctqiic  in  hnc  ctiau»  /pei.icTrcbeIhano  locus,qu^/i  parum  refc- 
r.it  ad  ind-uccndiin»  Trtbcli:anum,3n  quis  fogatus  f:t  t Jnquam  hercs,an  tan- 
<juam  is  c|^iii  lit  hcicdjs  \oco d.i.\.§ .bohcruvi.^ d.^ Me tlL (jUirritMr  ^  int'iKe- 
raitus  eiu((I.l.\.c$-  ifi ^atrom  55     qutficleitomn>!fi..m  D.  aJ SC.  T reheli.  Ncc  co 
niiniU  tamcn  veruin  eft  nouum  ius  facflum  clfc  a  hiftiniano:Non  in  eo  qui- 
dem  quod  conftituit  vt  adioncs  tranfeant  a  primo  fidcicommifl^ario  in  fc-' 
cundum  ,  fcd  in  co  quod  fecit  vt  tranfcant  ipfo  iurc:ld  cft  non  vt  intcrprctcs 
vu!g6  cxplicant,  finc  vlla  rcftitutione ,  fcd  fola  Icgis  non  ,  vt  antca , rcftitu- 
tionis  potcftate  ,  quanmis rcftitutjonem  perindc  atque  olim  ficri  hodic  nc- 
ccffe  fit :  Quidni  enim  fiat  cum  fieri  commodc  pofliif*  In  cciquc  differc  hic 
cafus  ab  aliis  duobus  qui  eadcm  luftiniani  conftitutione  comprchendun- 
tur,  quorum  vnuseftfiquishcrcditatcm  rcftituerc  iuflusfit,  &dolomalo  , 
/iue  poft  litemconteftatam,fiuc  antea  fcfc  contumacitcr  celaucrit :  Alter  cft ' 
Sifuppofitus  fidcicommiirariae  reftirutioni  antcquam  reflituerct  hcredita-'" 
tem  ab  hac  luec  fit  fubtradus  nuUo  hcrcdc  vcl  fucccfVorc  reli61:o.  Nec  quod 
hos  tres  c.ifus  luftiniani  conftitutio  iungat ,  quafi  in  omnibus  idem  iuscofv.' 
ftituatur,adrempcrtinct.  lungunturenim  vtfimiles  fiant  in  eo,quod  inj^ 
©mnibus  tranfl.itio  fit  adionum  ipfo  iurc  ,  at  non  in  co  fimilitcr,  vc  nulia  fit 
«pusreftitutione.Nani  infupradidisquidcm  cafibus  nulla  rcftitutioncor. 
pus  cft,quia  deficit  periona  qu.t  poflit  tcftituere,ncc  idc6  tamcn  fideicom-  ♦ 
iniflum  intcrcidcreoportet.  At  in  tcitio  &  vltimo  cafu  ct»m  fidcicommifla-'' 
rkiscui  rcftitutacftcx  Trcbellianofcnatufconfulto  hercditas>a]ijper  fidei- 
comiflum  iuflus fuitreftitucrc  rcs  hcreditarias,  nihil  cft  quod  impcd/at  quo 
Hiimls  rcftiturio  fiat:  Nccproindc  cau/ar  quicquam  fuit  curreftitutionis  ne- 
ccflltatem  luftinianus  tollcrct ,  fcd  ci\m  poflet  dubitari &  dubitarctur  quo- 
modo  pcrcam  reftiiutioncm  poflctfferi  tranflatio  aiaiontini ,  luftinianus, 
\t  dubitationcm  omncm  tolicrcc,conftituit  vt  hoc  qHoquc  cafu  non  min?\s-' 
quaiH  caricris  duobustranslatjo  illaficrctipfoiurc,  fed  non  codcm  modo. 
Hoc  enim  cafu  rcftitutioncm  intcruenirc  ncccfle  cft,non  tanquam  caufani 
cflicientem  vtoljm,fcd  tanquam  condicioncm  finc  qua  non,aliis  vcro  ca- 
fibusnullarcftitutioneceffariacft;  Deniqucnullo  iftorum  cafitum  iranslt- 
tjo  fit  opc  &c auxilio  reftitutionis  fcd  ipfo  iurc ,  non  tamcn  fine  reftituiione 
lertio  cafu.Ec  idcircocaut^  Tribonianus  tnd.l.fnndmus,  non  dc  rcftieufionC''. 
loquicur  I  Tcd  tantuai  dc  iwttslacione  aitionuin.   FcfclJic  intcrpretcs 


'6iio^putaruntpacia  eile  ifta  iVanj&q-iadioncs  ipfo  iure>&  Trai^rri 

^Maoe  f<!fticiiriffig»iii»^  di'tl  tmwftf amut  ipfauiPf e»  cdt»  im|||»nr- 

$er  fegis  potdk^imj^aod  poffit  fupplere  hGtum  homini»/.  v/r.  C.  5i  <mr^ 
mfittTtdienw  'SocMi  £iiiilitere.conarar!odici  potedtquoties  adibiMttp 
tcan?Iatio  fitipfo  iiire ,  non  cfl*cnece(rarium  fadliMn  hominis ,  in  licrec^itate 
rc!?itucr)da.  Cur  non  cnimpatiaturicx&requirat  interucnirc  fav5bum  ho- 
niinis,cum  iii  ^icri  commode  pote(l?  Auc  quij non  videc  luflinianum  in d,L 
j^rmMiJioctantikmagere  vtius  ve£iis»Iiac  ^arte  augeac»&certum  faciac 
'  qnniiM^^m  aedebat«r«  M  itfin  vt cjMrigat  quoii  tewUiMftoClW  .•gbwli 
jicfnoviiattaipexpfttdeiidbi»<kiW&auki)m  hoc  cafii  jiideffe  emtloterr 
nfnirerc(ti{ucioiicinuErgo  nequeii  Iu{liniaaus  abfogaoit,  vc  nodri  valg^ 
male  pucant^qurquod  fcriptum  cdtn  d.    de  tUo  qHxritpry  hodje  in  hoccor- 
reflum  volunt.  MjIc  qaoc][i!c  Accurfitis  noftcrad</. /.  fihern  putit  redire 
atflioncs  vtjlcsadhercdem  pollrciiitutionemeiiaftam  ^  Hdcicommiiririo, 
^uaii  de  illo  tantdm  auaeccndum  fit  An  rcdcaiu  rublata  ipfo  lurc  cxccptio- 
ne^iisi;fl^Mcb4t&»i9iiuleS)4fi  op^  repli&lioaii^Non  cnioi  rcoMI^ 

lcxaic.  ReaiiAt|^ilt$ii(j»eU^  Caftreniis>atifia^ie»1INii  Vtilitttt 

aAionum  pro  eaciim  tranGtu  eHc  ait.  Caecerdm  quemadmodiim  adio-' 
ncs  vt  les  non  transferrentur  ^  pmno  tideicomminario  in  fecundum  Hne- 
reftitutione,vrdiximus  ,  ita  ncqucadioncs  illxdircifla:  quat  pencs  hcrerJ'^ 
dem  rcmanrcraiic  >  ptiusfi^ci  poiTunt  &  reddi  cfii\.accs»qu^meircftitu«  . 
^  iit  hereditas  ^  fidcicoiiuni(l^iab.aii  ^ior  ilierefticucrat^Alioqui  pauU 
^ti^c&tandeni  aliinfditatis  4ecttf4iiiMfes»vttnlioc'q|(ii  craflslaHi  iitto^- 
^i|ii9.-imclligantur        ^o  iure>     neqae  fidcicbn^pMtfuQi  ^  neccfle 
^.1^^g64         diccrcc ,»  £>CBi^.¥ri%ie.fi4cicommiflarhim.  aoQ  «leiM^. 
jgnorantem*  led  ctiam  inurtum  »  &  confcaucmer  obftriaam  jirri  &!ic- 
no.  In  coquc  hallucinatus  vldctur  Bald.  ad  d.  L  pnt.  f.  i.  mnf*.  5.  in  fin.  cum 
aicJn  tideicommiirario  -vniueciaU  ittgaco  Cufi&ccrc  non  U^m  quamlibec 
xntcr^cUationcm  .excraiuikialeintico  cciai»  {blum^ici  lapruro  vel  coo« 
*icioiii$  cttencttcn.i:  ail  eonftcaeiiliiin  m  liicHHk^^commiiltflttm^roigih^t 
:  Qttod  etti<lcncer  ceite  falfum  cft  ».  cdm  piobabiliter  poilfir  jgoo- 
primus  fidetcontq||(^itfup| ja  lec^^  fideicommilfum 
etfam  cuiusdicsvcl  condicioiam  venerk  quandiu  fecundus  fideicommir- 
farius  voluntatcm  fuam  non  dcclarauit  arg. /.^  fibt  hem»^.  f.iMn  ferimi 
de  le  1^,1.1. i/i  pcfulMte  6y.cf  ^afi.  D.  4flSc.TrelfelL  Cnm  igitur  neceHc 
iid^^^oromifrarium  voluncacem  iuaiiv declarare  >  qubd  velit  efle  fidei- 
Taj^ius>tum  quoque  cum  pc^i^  nulia  eft  a  quapeter;f  fi^cic^Aimii^ 
"^^ycrbdcdarationi^aiiaMfcfl^t^T^^perrectttio^i^ 
ji|toaqpacfidercommi(ru>n  prafftare  ac  rcftitilerc  qucaife')lA4 
non  prbrjArapequens  cd  vt  ficri  neceiTarib  debcac  refticutio>  olm  ficri 
commodi^potcft^  Ncquc  enim  lcx  vnquam  fiijpplci  fadum  hominis  nifi  elc 
necciTitatc, oitUD^r^^a nulla eft . qui poffit facere id quod  ncceflario  fa- 
cicndum  eft.  ^l^l^ciuio  ,  quam  iupradido  loco  adtert  Baldus,  vc  pro- 
|;c^icattoi;i^^>|^|^a{a^iiecc0i^iam  non  cise    o.tni^io  iiic|i^:e% 
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Aii  cnim  cum  prior  fideicommiiranus  rogatus  eft  vt  hereditatem  aiij  re<^i; 
ftitiiat  pu/Cjnon  videri  ele<5lun)  jllum  nifi  ton<)uam  nuniftrum      idcb  nul-- 
lumdebcrc  commodum  apuJ  ipfum  rcniancre>tx  l.^:\umx  S^vho^lof.de  aliw»' 
cr  ub.^r. lca.it,  l.fi qurs  Jitio  17.  cic  /«'^^f.  x.  Nim  li  ita  cflct  j  confcqucns  ficrct  vt-r 
nulLc  adtioncs  inpriorcm  Hdcicomnuflarium  tranlircnt  ex  rcftitutionc£aw 
(fla  pcr  hcrcdcn),quia  non  in  alium  tianfirc  poffunt  cx  Senatufc6fulto,quiiTi 
incumqui  fit  fiJcicommiirariuj ,  quique  poft  rcltitutionem  pollit  eflc  lic- 
rcdis  loco /.i.tv'  i.cr pj^.D..t(li>C  TrtlfelL  Adeoque  ncc  pcrmiiicrctur  ci  pc- 
tcrc  ii  icicou)m;iruin,(i  nudus  minifter  »5:  cxccutor  eirei  l.Luuus-j%.  f,  i.eiJ» 
Dcniquc  nullo  cafu  poiretcommodum  vllum  cx  hereditace  rctinere,quod 
tanu  n  talfumcft.Quartam  cnim  dcduccie  pottft,  li  fortc  hcres  rcftitncnt  cl 
hcrcd.taiem  non  rctcnta*quarca  vt  cifoli  faucrctr/./.i    iWe Nn-4/iM/. Idco- 
qnc  dubitatum  cft  apud  Papinianum,  An  fi  prior  iilc  lideicommiflarius  hc.. 
rcdcin  qui  lulpecbm  dicebat  adirc  coegcrit,  otquc  iia  cxTrebelhanoherc* 
ditatcm  totam  rcccpcrjt,  totam  quoquc  rcftitucrc  tcncacurpoltcrion  fidei- 
commiflario  (Ll.flp.ttrom  55. ^.^w/  fnfetcothwijum  D.ecd.  Cui  tanicn  quacftioni 
locusnullusrclinqucrctut  hpriorcm  fidcicomm.irarium  non  nili  pronu- 
niftrohabcrioportcret :  Sicuci  nec  illud  vcrum  eflctqnod  jn  codem  jj.sit 
Papiniaiu5S,priorcm  liunc  Hdcicommiliarium  tcncrj  vt  prarftct  lcgata,idQuc 
iion  vltradoJranieni  &:quidcm  cx  pcrfona  hercdis ,  tencri  vcr6  vtfccundo 
fideicoinmifl^ario  pr.xftet  fidcicommiirum,tanquam  proprio  noniinc  prccl- 
bus  dcfun<fti  ad  id  obftridlus;Sed  ccfi  vcrum  cflcr,  quod  vult  Baluiis  nihil  c6- 
modi  rcmanerc  pencs  illum  deberc ,  ncque  habcndum  cum  nifi  pro  mini- 
ftro,perinde  tamen  tadum  cius& miniftcrium  neceflarium  efletinrcfti- 
tuendaalteri  hetcditatc,  vt  hcrcditas  reftituerctur  ex  tcftamenio&  co  ipfa- 
modo  quo  teftator  rcftitui  voluiflcf:  Alioqui  ac^ioncstrltferri  non  poflcntf^ 
in  fccundmn Lfeci/ialio  9.!$.yl(.a- l/cfj.eod.  tit.L/imulicr^^.f.exMjft  D.deitiri.  ■ 
«'of.Non  cnim  perucnirct  hercditas  .id  fccundum  fidcicommiflarium  co  mo-  . 
do  quo  tcftator  voluit  li  non  pcr  miniflri  manus  pcrueniret.  Eadcmque  ra-'f 
tjo  tacic  vt  verumeflenon  pofljt,quod  cx  loanne  rcribitBart.Wr/.^.r/^>/i7,C9u 
dcmum  cafu  reftituiionem  fidcicommilft  ncceflariam  cife  ad  adionestras45 
ferendas,quo  rogatus  fit  prior  fidcicon.uiiflarius  herediiatwn  ahcri  rcftituc- 
rc  indicm  vel  fub  condicionc,  &  reftiuiere  illam  vclitantcdici  lapfum  vel 
condicionis  cucntum.Nam  nec  fi  hcrcs  ipfe  rogatus  eflet  hcrcditatcm  fimi*  ' 
litcr  in  dicm  vcl  fub condicionc  rcftituercquicquam  tamcn  agerct  rcftitui- 
ilo  ante  dicm  vcl  condicioncm  /  fidfi ante  lO.^^e^.ijuia  fcilicct  non  reftitucrct 
eo  ipfo  modo  quo  tcftatorrcftitui  voIuir,vt  bcnc  Caftrenfis  contra  glollarn 
Uifputat  in  d.  Ljuncimuj  in/in.  Non  crgo  poteft  de  hoc  cafu  fenfiffc  V Ipianui 
#W.^.rf^/7/f,Cumfcribitpriorcm  fidcicommifsarium  rcftitucndo  poftcric^- 
ritransferrcad/oncs.  Ncqucrurfus  verum  cft^quod  ibidcm  BaJtolus  piflb*^ 
glofsim  trad)t:Tunc  non  efse  necefsariam  rcftitutionem,  &  tranfirc  adio- 
ncsabfqi7crcftituticne,cum  pfiorfidcicommifsariusfuit  in  mora  rcftituen- 
i\  exd.l.fui.ciihiu:  Quafi  difJercntia  inierheredem  &  fiJcicommifsarium 
cumqo.TriturdctransfercudiscxTrebclliano  citra  reftitutionem  a^^ioni- 
bus,tota  in  co  fir,quod  heredis  non  tanium  moram  exigimus,fcd  etiam  ab- 
fcntiam,  Fidcicommifsanjvero  moram  foJam  licet ipfcfitprz^en*.  Nain 
priter  id  quod  luflinianusiw  d.  Lfjncimin  $.  1.  nihjl  de  prioris  fidcicommif- 
/irij  mora  cxprimit,tamum  abcft  vt  cam  rcquirat.Ccaum  «Ainor  am  fidei-- 


*  •     '  ^DECAb.  LXV^  BRROR   X.  ^ 

Commiflarij  faccrc  potius  debcre  vt  icfl.tucrc  cogi  JcbcaU  Cum  etiim  tfotx 
pollit'circ  in  mora  rcftituendi  njli  habcat  priiis  reliitucndi  facul(atem/. 
fciendum luD.dt  vfnr. nuijaccrte  tat;o clkfur ei poft luoram  faucamusf  no^ 

.  .licreile^rcontunjaciaDi  abfcnte  i  aucdcfundo  finerttCceflortaftiontstpA» 
iaretranrcant  in  (ideicoirir.ifTarium  &fine  re(iitutione»qtlkin  quia  noi\itt-' 
cocafupcrfonaaliqua  qi».r  pofTitrcftituere.  Quo  cxcmplo  non  dub.tarem 
f\  prior  cjuoque  lideicoiimiiliarius  aiit  per  contumaciam  abfcns,  auc  linc 
/ucccffferc  dcfujwflus  proponeictur,  idcm  iuris  admittcndum  eilein  priore 
fideicommiilario  qnod  in  beredc»  Vc  tran(!f cnt  ififo  iurea&joncs  in  poilc- 
Hbi^)  6<lcicoiiimiflaiium  ftbTqiie  reftniiioiie»  .Qgoiiism  fadeioMe  liibei^ 
ftt  iiecciljtat  iurit  nooi  td  hanc  quo9.ue  ctfmn  estendtadi  9  Gdm  refttttttib 

*  ^vi^ed  fafU  ^  pr.TfcDtiam  &  ifjdlum  omnimodo  rcquiraiTcius  qui debet: 
rcAititcrc  1  Acquum  autem  non  Cn  ex  dolo  &c  contiimtcit  &ic  lictcdit  finc' 
priotisfidcicommifrarij  damnum  pati  cum  ad  qucm  teftaior  hereciitate.m 
luampecuenire  voluir,quodnequcficri  pofiet  citrainiiinam  defunfti,cuius. 
voluncashaud  dubjic(eruaDcU  &  implendaeil>quimtum  fieri  poteiL  Itaque 
non  eft  rcptrandot  kleptrieprior  ndelcoiS^lBi^ab  hercde,  quomodo 

.   noft  ri  maK  kf^Mt  >  fe»iirpiaraedi  funr  primdai  ddi»  ij  k  ^ibnt  liiilla  dp»^ 
tcl\  ficrireditutib.deficicntc^criTona  c|uarpo(&reftituere,abillis)n^OiBii^^ 
rellicutio  fieri  commod^  poflit.  Vc  in  iliis  non  ttmumipfoittrefrtnfcanc a— 
dhones,  fcdeti.im  /ine  rcditutibnc,  Porteriorc  vero  coiu  tranfeantqaidim 
scqi  e  ipfo  iurcTcd  per  mcdism  rtfiitbtionemjQ^amuisnon  vircfiitutionis, 
fcd  potelhtcconftitutioirisluftiniani  ifn^J.ftncimm $.hciimc]\m  ca  transla— 
tion^TjctvireAitutioniscx  teccptiore  prudentjim  fcntentia  ,  quam  licec 
fiorrlgcrc  SttfflWMt  ft4«krk ,  quit  tMieii  fidhtlM^  o^  litnc  qusrfi^O' 
11M  comrcNieifmxi^^lM^norttiulJi  c 

rniineifiifmodi  jftatenils  vllam  itbrisnoflriscx^at)  Senttul  _     ^  .  , 
bellianura, iiiKjac dc  hoc cafu  locbtum  efTc,  ncoue  ad  hunt iafui!hi ^^ragt< 
pofle,  Dabitationistoiiustollcndae  gratjaconAltuitviiproiurehoc  eiiara 
j  c.ifu  cranrcantaSioriCSC^xTrehelliano.  Ergonon  Ijnc  rcOitutionc  :Ncce- 
'  niii)  potcfiasSenatufconfuiticxcludicrcAituticnemhcrcditatis,  quam  cco-- 
-   I^ioinneceflaiiumtmeccdcnspra^rupponith  OmniV^iaujdcma^ioniiin  * 
Wift^tioinfidcicoinmlir^^^  '  • 

^^nf^uthoritarefieri-|)meft«itt  ncque  a)itn  *  '  ' 

"^'      iflitercconuerfoamDiSrcftitutio  bereditatis  fii^acx  teftamcntOf>  % 

tco  ipfo  modoquo  leftator  voluic, fufficiens  eft  ad  induccndam 
tttn^fatioQcm  adionum ,  li  iion  pra-terci  concurrat  authoritas  fcrwtufcoii-'  ;  * 

•  /ulU.Q^porr6  in  propofita  fpecic  dcficcrc  vidcbatur  dcficieniibus  veibis  . 
qurb^^^^m^tim erat nili dc hcredcrogato>&dcadioiiibus  ab  here. 

linm.  iikd^^li!Ml^  cdn  necciltrit  vifa  fit  ilit .coiil6tnciolD  fto<^ni i  ^ 
.  iK>npr)mi>.i«ill0^tt|^fiieacomiiiiff^  «.  • 

r  Sfnatufconralto:  Et  in  hoc viio  ponenda  difterenda  eli  imer Iiercdem3£#- 

,dcfcommilIariiimgrauat<>8,qu6dlic^t  vterqiiecogfdusritrcftitacrcyfiprj^^^   .      •    *  .  ' 
fens  fit&reAituendi  habcttKicultatem,RciHtucio  tamenqox.^abherede 

•       .      ^      ♦  .  '  ' 

•     »•   V.  '    ■     •  -       •  • 

i  •*•*•■•«  .  .  .  >.   .  I 
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IuftinianejE,cila>fiat  cxauthoritatc  Scnatufconfulti  qiix  nullum  dubiratio-  i 

ni  locuin  rcIinquit.Rcftitutio  autcm  qux  fit  i  priore  lideicommiirarlo,c|ina 

non  lubcc  taro  apcrte  comitcm  auilioritaccm  Scnaturconrulti  noncftpec 

fc  furticiens  ad  transfcrcnJas  ailionesii  lulliniano  crccJimus  qui  idciico 

conftituit  vtetiamfi  prior  liJcicommiirJuu.s  hcrcJiutcm  rcfl:tacret,  non 

umen  tranlifcntaftjoncs  vi  relbtutionis  fcd  ipfo  iurc.  Contra  tjuim  pru- 

dcntibusolinj  vifumcircCquidubitandi  caufam  qu:dcm  aliquam  rubcrte 

hic  vidcbant  ,fcd  tamcn  niagisprobabanc  vt  in  hnc  quoLjuc  fpecic  Trebel- 

liano  locus  clTet,  ac  proindc  vt  non  tninils  hoc  calu  transfcrrencur  a(ft;oncs 

vi  &  potcftate  rcftitucionisquam  fi  ab  hcrde  ipfo fada  clTet  rellitutio:  Si- 

cuc  &  Scnatuiconfultum  illud  Trcbcllianum  licc:  c'c  ciuilibus  cantum  a- 

dlionibiistransfcrcndislocutumcfretjfictamcnab  iifdcm  prudcntibus  ac- 

ceptum  ctl ,  vt  non  miniis  honoraria?  adioncs,adct>,|ue  nacuralcs  obligacio- 

•nes  tranfcant  in  fldcicommiflarium./.  (juMmuts  40. / n«< ip,  D.  eoJ.  £r  fane 

quamuis  verum  cffet  quod  luftinianus  ait  1«  </./.  fai:ctiniu,  Vifara  cllc  V/pia- 

no  hancrem  d)gnam  dc  qua  iiis  ccrtum  i  Principc  conilituercfUr,  dc  c^uo 

tamcn  nihiltalc,3ut<«  iL$ .d:'  fllo  ^turitftrtCiut  alibi  jb  Vlpiano  fcripium  lcgl- 

musjDcbucrat  lui^tniano  fittseire  vc  iuliani ,  Papiniani  >  Mxciaui  &ip(ius 

quoquc  Vlpinnilbntcntiam  probarct, qui au  Hunc  quoque  cafum  vcrba& 

nicntcm  Scnatus  poircxcrancncccrac  ncccfTeconrtitucrc,  quod  iilc  conf^i- 

tuit.vtin  hac  fpccicaflionesipfo  iurctransFcrantur.  Ex  co  namque  abfur- 

ditm  illudfct]uitur,vtt3uorabilior  &  potior  vidcntur  hodiccaufi  fidcicotn- 

milTarij  pritni  quamhcrcdisaut  fidcicommilTirijfccundi  quam  primi»n« 

qaidwncocafuqMohcrcditaspcrhcrcdcm  reftituitur  priori  lidcicommifr  * 

fario,nunquamtranfeunta6lioncs  ipfo  iuie,fcd  vi.rcflitutionis  ium^la  Scnii-  ^l^ 

tufconfulciauthoritatc.  Proindc  ncgari  nonpoteftquin  hacpartcius  vctus 

imnuitatum  fiti  luftiniano,  at  non  in  coquod  re{litucnv'a-  hcrcditatisne- 

ccllicatcm  fuftuleiit.priorique  fidcicommillarioremircrit,  vcputancintcr- 

prctcs ,  fed  in  eo  potJus,qu6d  nolucrit  .ignofccrc ,  tantam  vim  elTc  hoc  cafu 

facc.r  pcf  fideicommilTari^um  rcfbitutioDis  quantam  vctcrcs  a^nofcebanr» 

qui  adionum  tranflationcm  ex  huiufmodi  quoque  rcftitutionc  fieri  admic- 

tcbant.ElTcc  vcr6  hoc  ius  nouum  &:  iurtini^ineum  longc  abfurdius  ll  Ck  ac- 

cipcretur  vtnulla  rcftitutionc  hodic  indigcat  fccundus  ridcicommilTarlus  i 

quaprimusonmimodo  indigctcxtraduos  illoscafuslivclabfens  &contu> 

maxlithcres,vclabfqucfucce^orcmnrtuus.  Tanto  magis  cnim  noua  ilU 

luftinianl  conftitutio  ^  iure  vetcre  abhorrcrct,  adcc>quc  ob  Vlpiani  fcntcn-  ' 

tia  quac  cxtat;  in  d.  $.  Je  tllo  qu,(yitKr ,  quam  tamen  fatctur  luftinianus  nou» 

huic  conftitutioni  caufam  dcdilTc  ,  3c  ex  qua  idcb  dubitanduin  non  cft  quia  ' 

luftinianiconftitutio  intcrprctanda  fit.Ncc  fanc  vllo  cafu  admififlent  vcre-r  ^ 

rcsrieri  tranftationcma^tionum  fine  rcftitutione,  non  mnc;isquam  vt  | 
ficrct  linc  authoritateScnatufconruliiTrebcUiani  /.  rcjiitnta^j. 

/./j(??.<63, /«^r#nr.ro</^///.Potiiifquc  admififlentjvtaliquo 
cafuduplexreftitutionecelTuriaeflctquam  vt  nulla,vt  .r"^' 
in  fpecic /.P^^/Wawj  45w/> /iw.f  o</.de  cuiu$ 
loci  fcntcntia  alibi  fcri- 
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E  R  R  O  R    P  R  I  M  T  S.     *  ^ 

EcATARios  intcdamcnto  adhibcri  tcftcs  polTcjIicredciii 
ver6  non  polTc  fcriptum  cft  apcrtiflim^ in  /.  qni tejtamento  20, 
in  prin(ip.  D^^jui  teftMin  ficer.poJS.z^  h  /.  di&MtihHs  21.  C.  de  te~ 
ftain.  Sed  diucrfitatishuiusratiofubobfcuranonimmeritb  vi ' 

 fa  cft  interprctibus>  ci\m  cx  iuris  rcgula  ricmo  in  rc  fua  teftis 

fit  idoncus  vulgat./.»w»/t«J  ioX^de  te/iib  l.  nulksio,  D.  eed.  Tcftis  verb  in  re 
faa effe  videatur tegatariuscpi  in teftcm  adhibetur  ioteftamento ,  non  mi^  ~ 
nus  cjuJim  iicrc$,c|uippc  oui  !uo  teftimonio  non  poflit  fidcm  teftamcntoadv' 
ftrucie  pro  hcredc,quia  hoc  ipfo  lucrum&Tcommoduai  lcgati  confcquatur»  • 
<juoJ  alircr  valere  non  poflct ,  rcddit  tamen  Tribonianus  ratioiiem  diuer/i- 
tatis in  §.le^4tjriis  lnfi.iye  /(•/w/».or</i>7.cju6ti,inquit,Iegatarius nou  C\X  iuris  Aic- 
ceffor, qualis efthcrcs  hue exaflc,fiuccxpartc  fcriptus proponatur.  Ratio 
qoidem  vcra  cft^quialcgat.irios,  fi  iusamiquum  infpicimus  «conft.itiuni 
lucccflbres  non  eflc  l.quddAm  9 .§>mhil  inttrefi.  D.  de  eaend.  ideoque  a<5fcioni- 
bas hcrcditariis  ncc age^e,ncc  conucniri  pofle Uylt.C.de hered.alLStd  tamen " 
inin^aptam  &  gcnuinam  eam  efle,vcl  ex  hoc  maxime  coniicere  licet,quo(i 
dubitandicaufam  non  tollit.  Eifi  enim  legatarius  iuris  fucceflbr  non  cft,  > 
quis  tamen  exeo  inferat,  Poircigitur  iJlum  in  caufafua  idoneum.tcft6cflc? 
RcfpondentinterpretesproTribonianojMultu  intercflcan  de  legatoprin-  * 
cipaliter  pertcftamentarios  tcftcs  probando  agatur ,  an  de  ipfo  teltamento:  ' 
Priorc  cafu  non  eflr  admittcndum  lcgatarij  tcftimonium ,  nein  caufx  pro- 
pria  teflis  efle  videatur*  Polteriore  vero  admitti  pofle  ,  quafi  non  tam  fibi 

5uam  teftatori  &  hcredi  teftimouium  dicat ,  quamuis  eucniac  vt  ex  fuo  te--^ 
imonioctiamipfecoromodum  confcquatur.  Id  cnim  non' principaiiier 
euenityinquiuntifcd  pcr  confequentiam  duntaxac '  Non  folenc  aucem  m  at- 
lendi  quae  non  fiunt  nifi  pcr  confcqucntias  l.\.l.quod  dicitnr  7.  D.  dednthor. 

t—  ~  " 
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vctcium  piudcntum  traditionibus  oninino/ic  alicna.  Nara  pr.Ttcr  idquoci 
gcneialitei  &: indiftin(5lc  Tribonianus  loc]iiitur,niud  ctiani  ccrcum  cft  non 
inagjs  pcfmitti  cuiquam  dcbcrc  vt  cx  proprfo  tcftimonio  commoduin  fc  n- 
tiat  pcr  confcqnCiUias.qiiain  vt  principaiitcr ,  Cum  vcroquecafu  xquc  fu- 
fpc»^a  lit  Hdcs  ciusqui  omnimodo  fuum  ncgotiuni  gcr.t,  Nec  mnitfs  pio- 
priacaufa  dici  polllt  qux  aliquc;n  pcr  confcqueiiti.is  tantum  cocingitquam 
quar  principalicei  /.^.^.w/v  c^-  /^  D.quAnJ  flpdl.fit  g*  ititr.  ijn^  fcnijfry,  /.  j.  (7, 
ybi ,nre/n aJ.rxnr.(!i'u4p .perfjn.t; Jxiy.dc t(Jhb.  Vnde  illud  etiam  cft,quod 
<licimus  jPolfc  qufm  inierdiim  vcnirc  contra  fadum  propnnm  cx  altcrii»s 
pcrfona  (i  ad  alccriuscomnioduir.  vcnirc  vclit ;  At  no  llniihttr  fi  ad  propnu, 
quamuis  principalitcr  aliciuim  ncgoiium  ^crcrc  tiicip  jfiu ,  quifqtisao/t  cx 
alterius  pctfuna/.y7 non  fortem  i^i.p./iiiM^f im!li.r),\b  Brin.CaCivcnl.hcah')  D.ete 
cowVic/.W^-i.Scd  grauior  intcipictum  nollrorum  crror  .-nco  elt  quod  liu- 
iufmoJi  diftmftionctatcnrur  (e  putnrc,  I  J  quod  fi>praJidis  locisfcnptum 
cfk  dc  lcgatariis  tcftibus  adliibitis  m  ceftamcuto,  ad  tcllamcnra  quoque  nu- 
cupatiua  pcrtincrciQood  m  fpCLic  defcndit  Viglais  magrus  alioquin  ^s:  clc- 
gans  lurilconfultus  J(i ti.f.r^-m  ^ri.Qul  cnini  ficri  pnllct-vt  lcgatjrius  in  tc- 
Item  adhibitus dc  lcgato  fibi  rcliclo  ,  .ideoqnc  c'c  ipfus hcrcdis  niOitutionc 
Ccllimoniu;n  djccrei,li  ncqucquis  licrcs  liilt  tutu4  clfet,  ncq;  quid  aut  qna- 
tum  cx  lcgacoacccpilfeCjCoinpcrtum  lubcrct^  Atqui  lolis  tellamcniisnun- 
cu^iatiuis  illud  conucnicvt  qu!  teltcs  iis  intcrfuerunt  fcirc  pollint,  5:  debcat 
qujs  hercs  nominatus  lit,  quid  lcgatum  vcl  rideicommiin.m,ca?lcra  dcniquc 
omnia  qtiar  tcftamcntocontinctur.  Putcipua  cnini  tcftanidii  /oilcnnis  quod 
in  fcriptisfit,  viilitas  in  co  (fft ,  vt  (oli  ccftaton  cognitum  fit :  Tcftibos  vcro 
nihil  aliud,nili  quod  ceftamcnti  fcriprura      (ir,  quain  ipfi  &  fubfcrjptioni- 
bus  fuis  Sc  figillis  muniucrunt.Etli  nihil  vetat  tcftamcntum  etiam ,  quod  in 
fcnptis  faduiij  lit  arcauum,&  tclhbus  fccretum  non  cllc.  Non  igiiur  od  aliV 
tcftamcnca  quam  ad  nuncupatiuapcriinei  c  fuprsdicta  intcfprctum  diftin*' 
dlio  potcft.  Hoc  ver6  cfl ,  quod  nos  f.ilfum  cllc  contendimus ,  jlli  vcro  fup^ 
ponunt  pro  indubitato  ,  Legat:inosin  tcPiamcnto  nuncupatiuo  adhibcri 
teftcspollc.   Nam  cum  tcftjincntorum  o.nnium  nuncupatiuorum  ea  con- 
dicio  ftt  rt ttim  quoquccum  infcripturam  rcd'guntur  non  tamcn  cx  fcri-' 
piura  fcd  cx  fola  tcftatoris  vocc  ac nuncupacioneacftimcniur,  arz.  I.  cont,  abi-m,^ 
tur  ^.D.cfepivnor.l.^.D.  tle  fjcL  in/}rum.  eainquc  voccm  tc{tjtoiis  &  nuncupa- 
tioncmpcr  teftcs  probari  oporccac  ,  &  cos non  pauciorcs,  quam  feptcm 
l.heredcspA.tm  U.D.qui  feft.J.-c.p"fi.l.vnrfiumepltf  16.  0.tle  t.flum.^.vlt.  lnfl.c*J. 
Omnino  confcqucs  cft  vc  li  quis  in  tcftamcto  nuncupatiuo  Icgatarius  adhi- 
bcatur,cu  ncccllc  fic  admitti  ad  iercdii  in  caufa  propria  teftimonju.quando- 
quidc  no  fufficcret  dc  foU  hcrcdis  inftitutionc  tcft-nioniu  dicere  ad  lcgaca 
quoq;  probada  &:  cofirmada  ft  no  etia  dc  legato  relicSfco  pcr  tocidc  tcftes  co- 
Itaret.Porro  dc  lcgaco  tcftimoniu  diccre  legaiarius  rullomodopoteft,quin 
caufam  fuam  propriam  inftruat,&:  tucatur,  ncc  taniiim  pcr  confequcncjam, 
fcd  etiamprincipalitcr&  pcr  fc  primo :  quod  ficri  nec  pollcncc  debcrcipii 
ctiam  intcrpretesfatcntur.Nequc  vcroaotquifquamcx  anciquis  prudcn- 
tibus,  autTribonianos  jpfe  cui  faciliiis  parccicii.,  contia  vnquam  fcripfit. 
Nam  &:  lurifconfuItusiwrcMf/./.^wi/r/P^iw.fnro  non  nill  de  ttftaaiento  follcn- 
ai  &  in  fcriptis  condito  loquiiur,vt  nciv.o  non  vidct,itc'mquc  Jmpcv.»w  di8i*  • 
/^iS4»//pM.^.EtTj:iboiuauusfoiiqu^iii  (cripiic,icgataiiuiD  qiiiaiuns  (uc^ 

ccflbr  * 
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Tibn  eft  adhibcri  tcftcni  in  ccflamento poflc » aliaquc  omiiiricoiigef^ 
(it  qudB  ad  tcdamcHtorum  orJinitionem  pefttnct,Subiicit  tandcm  h  $.  >//. 
tiuf<i,w»De  leHMH.ordin,  ad  fdlatcftamenta  in  fcripiisperlinerc  quicquid 
/'»  r«.»f.  antercriptam  cft>vcintclligamnsad  nuncupaiiua  non  eaJcm  om- 
nia  porrigioportcrc.  At, inquics,  ratio  illa  quam  adferc  Tribonianuf, 
^uhd  lcgatariiis  iurisfucccffor  non  llt ,  pcrindc  vcra  eft  in  tcftamcnto  nun-  *  • 

•  cupat!Uo,arqDeineo,(]ucdroIIcnnccftinfcriptis,Konenimob  id  magii 
lcgararius/urisriicccfloreft,<]u6dJcgatum  acccpcrit  in  tcftamento  nun- 
Ci4patiao,Ec  hoc  ccrtc  vnum  luic  quod  intcrprctcs  hucufquc  omncs  dece- 
prt,  vttcftamcntum  nunciipariuum  a  follcnni  &  in  fcriptishac  pattc  non 
diftinxcrmi  ,    in  vtroque  idci^i  iuris  conftituendum  eftc  crcdidccint,  >. 
Nonanimdduertcntcsratioiicm  ill.im  a  'rnboniano  allatam/»  d.  f./egjfj- 
r//j,poncin  teftan-crto  infciipt,sboracftc,in  niiiicupatiuo  noii  poftc.Scd 
hoc  ipfum  curita?  Ncmpc  quiu  in  teftanicnto  roilcnni  quod  in  fcr  ptis  fit 
aJbibcncur  tcfles  non  ad  probandam  voluntateni  qi;am  vt  p!urin-,um  pc- 
nitus  ijnorjnr ,  vnde  &  arcanatcftamcnta  vocantur  aLeone  NdtclL  69.  id 
eft  myltica  8:  fecrcta,  fcdtantiim  ad  probandam  fuilcnniutemjVtproindc 
non  poflint  videri  icftiiuoniuin  prxftare  quail  m  rc  fua ,  qui  aliud  nihil  fc 
agcrc  puc5nt,nifi  vc  alicno  tcftamcnto  tcftcs  adhibeantur.At  in  tcftamcnto 
nuncupaciuo  adhibcntur  ad  probandnm  volpntatcm  >  &  quidcm  totam ,  id  ' 
eft  non  miniis  quod  a J  lcgata  quim  quad  ad  inftitutioncm  pcrtinet;  Quod  . 
porrbfaccre  nullomodo  pollnnt  ,  quin  teftimonium  (ibi  ip(is&  inre  («z 
prxlUnt.Diccs.Si  raiio  hxc  bona  iit,confcqucns     re  vt  ctiam  hcrcs  in  tc-  .. 
ftamento  (ollcnni  ac  in  fcriptispollit  eflc  tcftis,  cum  necille  magis  quam 
Ipgjcarius  fcmuerrciat  quid  tcftamcnto  contineacur.  Ec  camcn  non  pofTc 
hcrcdcm  ni  tcftem adhibcri ccrtum  cft  dJ.qnite/iMttento,  Rcfpondco  mdc 
nimirumeire  quod  elim  ica  iuscrat  vt  heresquoqueteftiseft^eponet,  nem* 
pe  co  tantum  tcmpore  quo  tcftamcnta  Hcbantper  ^s&libram  adhibito  h» 
niiliaecmptQre&libripende:  quocafu  quijTtotum  ncgocium  peragcbatul^ 
inccr  tcftacorem  &  familiz  empcorcm,  heres  haud  dubie tcftis  elfc  potera^., 
vt  VJpianiis  noftcr/>ifr4omf».fcripfit/iV.2i.  Sed&  idem  Tribonianus  fub 
luflinisninornmcfciihititff.fetl tu(jMeeot/.iit.DeteJ}4m.oy(lw.  vctcrumlm- 
peraconim  aliquasfuitfe  conftitutioncsquf  ctiam  hcrcdibus  ipfts^c  muko 
niagis  iisqui  in hcrcdumpoteftatecHcntypcrmittcbanc  vf  tcftescnc  pof- 
fent,  fed  icacamcn  vt  iis  fuaJcrent  ne'  hoc  iure  abuterentur.  Ideoque  glo- 
riacur  luftifiianus  a  fc  primAm  in  ncccftitatem  lcgistianftatum  fuifte  quod 
ab  aliisfuafum  tantdm  fucrat,  conftitutiimquc  vc  ad  imicationcm  priftini  " 
Familia:cmptoris,  ncc  hcrcdi  qui  tiusimagincm  obtinct,  ncc  aliis  pcrfonis 
quareiconiunctjcfuiic  Iiccntia  conccdatur  fibi  quodammodo  tcilimonia 
prurftarc.  Ex  quo  ctiam  faJlum  dicit  vt  ciufmodi  vcicrcs  ccnftitutioncs 
Codici  fuoiiifcn  non  pcrmifcrjt.Q;.ibus  vcrbis  figniHcare  vidciur  nonob- 
fcurcctiam  lurifprudcntii  mcdi^e,  ^  c]ua'ipfisquoqucInipcracor  buspla- 
cucr.t,fcnrcntiaiuiilam  fuilfcvc  httcsadhibcii  tcftis  in  icfraii  ciito  poHct.  : 
Priiniiiiiquc  luftmianum  ad  cxcmplun)  luris  vctcr^s  qiicd  in  fan.il.a:  cm-  * 
ptorc  obtiMtbac ,  conjra  ipfam  tamcn  iuris  vcrcris  raiioncni  conllituil^c  ,  vc 
hcres  icftis  cllc  non  poflit.  Hac  vna  potifljirum  ratioiic ,  quod  hod.c  tum  * 
nequc  faiinliaf  cmptor  ncqnc  libripcns  vllus  fu  cuni  quo  ncgotium  gtrat  dc-  •    ^ 4^  ; 

fun(^tus,vt  oLin  totum  iicgotium  inier  hciedcni  &  ttftaioivn»  agi  ini.clliiii-    r  > 
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tur^&confequenter-qucratioeinptOfifamUic.obftabatoliin  nefeflis  clte 
po^,ea  ipfa  hodie  obftat  heredi.Quaniquam  ncc  ratio  hxc  boni  eft  fi 
CQmtmatnut.  QuiJ  cninS  ncgotijpottfl  v  tkii  gcrcictcftatcr  cim.  hctede^ 
cjuinec  viacntisfcnatc  r  shcreseft/.i  D.^r /frcf/.rf/ acif.ra.dinu^.l.i.D.fr^- 
hmd,  ncc  fc  hcrcdem  fortaflc  fcit  eUe  •.ailifiti  m  nifi  pofi  moitcn\<ic- 
nium  tcftaioris?  Longcque  alia  fuit  olin)  caufa  cniptoDsf.  milia-,  qui  & 
V1UUS&  iiuerv!iiosf.cren-iptioiieaiconifahclat>virroin(le  ciubitarcvcl 
ignorare  non  pollcr.cjuin  ncgotium  dc  mancii^anda  KiHcet  vniuerfa  fami- 
Iia  inicr  ipfum  &  teftacorem  gcrefptur.Dcbucrat  ergo  Triboniaiips  dicctc 
potiiis»  illud  quiilcm  ipfiim  qttodattcQndcm  cffetiodie  {xtioncm  hercdis». 
«lusohmcratvetuftiflimi, vtloquitwr»f^niiIij:  cirptorisr^d  non  allata 
raiioneilia»q\)bdhodieinterttf  atorcin  &  hcrtdtmncgot-vm  gci  i  iiucl- 
!tgaTiir,<]ucmadrnoclum  ohm  intcrtcft.nrrcm  &:f.!n-.ilia'  cn  ptorcm  j;crc- 
batiir,  At  illa  potias,qu6d  flcuti  cmpicr  ffmf!  i  in  vniueifumius  teftato- 
ris  fuccedcbat  principaliter  &  jmincdiaie:lta  hoilic  t^uifquis  hcrc$ell,idcm 
iurium  omnium  defundbi  fola  iurispotcftate  rucccflbr  ii^^diattt»eft  >  & 
its  perinde  reprjcrcmat  perfbnam  dcfundi,atquc  olim  familixcmptor  rc^ 
^rzTeotabat.  indcfitvtnonmagishercdi  pccmittendum  flt  vttcdis  inte» 
ftamento  circ  poftlt ,  quam  tcftacori  ipti  >  quamuis.inftitutumfo^noret» 
Non  quafi  in  rc  fua  tcftimonium  prajftarc  viclc3tur,quoc! dcignorante  prj- 
fcitim  ciici  numquam  poteft  i  (cd  quiacum  fucccdatin  vniuerfum  ms, 
quod  dcfundushabuii,  non  aho  iurc  cenfcri  pofl<i  qfiam  tcftatoripfc,fi- 
ue  pcrfenam  ciusinfpicias  flue  onmium  corum  qui  in  ipfius  funtpotefta*. 
te»Cui  conreqitenter  dicendom  cft  caofae  nihil  effc  cur  U  gatarios  tefits  elle 
^rohibeatur  >  non  fohlm  A  aliciuid  Hbi  eflein  teftamento  fdllcnni  lcgatitm'^ 
jgnorctionii^rns  minorcm  hanet  dubitationcm,  fcd  ctiamH  fciat,duni  HiO^ 
do  adfollcnnitatcmduntaxar,  non  ctiam  ad  voluntatcm  probandam  ad- 
hibcatur.  Scmper  enim  veruracfteum  iurisfucccflorcm  non  eflc:Ncc  vi-' 
dcrc  pofl"um,quid  illud  fitquodidcm  luPiinianus  rupradi(5lo  lcco  ait  >  fc 
auadam  conftitutionc fua  fpccialitcr  concciTjflc lcyatariis  vt  tcftcs  effepof- 
sntyQiiaii  ver^  vnquam  prohibttum  antd  id  focrit :  Qiod  fancnuJlove-^ 
teris  iwrts  loco  probari  poflit.  Extat  quidein  Tmpcratoris  Zenonis  conft^ 
t\n\o  indJJUiantihtis  luQM  tefum.  1  cfl;  bus  ad  eflliciendam  voluntatem 
adhibitis  ,pro  (jio  libito  quod  vohicrit  icftatcrem  rclini]t)cre  non  prohir: 
ben.Sedrcfcribentis  dciure  conftituto  vciba  illa  funt ,  ncn  Principis  ius 
nouum  quod  antca  non  fuerat  conftiiucntis.  Nam  &:  antc  Zcnoneni,8d  VI- 
pianiadcc)qucTrebatij&  Pomponij  tcmporibiisita  iusfuiflc  vtlegatarius 
temscft  poiret^  cotoftatez  iliilM^iteJUmnito,  vbi  Vlpianustam  dc  leea-%= 
nirio  qu^m  detutoretradans»  ait  vtrdpK^dc  tcftcm  cflc  ppfte (i  aUnd  nmA^ 
impcdiat i%ttxlj$fmsita \^.D.(ii rebiuMW'  vbi^ertMartianotTtfta 
bathimputaflieJcgatumeire  vnleitarelldtiffl2ti/i^«i  iejumentum  mtionS' 
gn.iuerint  hcfes  meus dfcevnijto.   Idqueverilis  etiam  Pomponio  vifumwC^ 
quia  inquit  ,   tcftamentum  ipfum  confirmatur  adhibitis  teftibus:  Vt 
intcUigamuseo  cafu  non  deberi  lceatumex  vocc      dido  tcftis  legatarij, 
fedexteftamcntoipfoquod  per  teitcsadhibitos  coi)firmacum  fuic. '  Q^x 
ratiociiuitio  tantdiaper|uyibftemltt:V4^    eflc  quo^volumufa  ^i|&iisi» 
iUbs  Veteres^tt6<iird<Meg^tario  cail^adhibito  locuti  fum  l^^fSS^W^ 
Aqitoinrcri^Itiottii^M^^li^aa^  detc^ 
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«Attncupaciotietii  v/lis  cfTetranor ,  tanquam  quorum  non  tantOim  vafi3ifa« 
■  Tcd  cciam  probacio  /ubrico  fi<ici  tcllium  non  Hncmagno  aut  perfidiae,  ;|uc 
probitionis  pcricolo  committcretiir:N;ii    quanda  vr^enic  vi  valetudinis 
nan  fufhccrectcftator  ad  oblignandas  tabuJas  ccflamcuti  >  vt  de  Horatio 
qoi  Auguftum  qucm/criberevblebacfalaiii  ouncupauem  (cribit  SlieK^* 
•ni«t  in  vlta  Hlirttj).       quo  il^ud  cnui  fiiftoi#ricletar»  vt  teftamentft 
mmcUpaciaiitfnPnerario  fuerint  ^mnifp  incognita  ,  omnibusedidi 
^arubits  ira  conceptis ,  vc  tabularum  mentio  fcmper  Heret ,  &  ad  duos  IIIqc 
ca/os  totum  cdiAum  debonorum  polfelTioniijus  accommodarctur: 
btiltt  teTliyncnnext.treui  ve^ftm  cxfarenf,   quorum  c.ifjum  pcior  ad  folam  tc- 
Aimenci  caufam  pertinebat,  poAerior  vcr6  ad  caufam  inccUati  foiam: 
qnaft  morttio  fcmper  inteftato  eocaius  teftamenti  tabiifaeniilUt'«Rtrent« 
Cyai^u]aamciepir  paaHatimpraetor  ro  quoque  defceiidefe  vtbonoram 
poucfl[ionem  vcilem fecundilm  nuncupanoncm  daret  cxemplo  illiusquaaa 
vcrbis  cdiili  rccundum  rettamcni^tabulas  pollifccbatur.  leg.  5.  C*  de  b^ntrtHm 
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Dcfententia  l.qm  tejtdmerttoio.  D.  qtd  teftamemtmftttn 
^  f^iatffSr f^fidneqttedrtfnt^detefim»,  ' 

L  L  V  D-diffictlttu tft  qttomcA v«Mm  cflb  poflic  quod  ¥k 
pAmis  fcribit  111  l  ^iv/  f .j^BmiMii^hinreaem  'inftitiilnai 
noh  poife  in  teftaiilfctu  teltcqii  iidbiberi  fi  fH^of  lofthili-' 

nusfuicqui4ush6c  tranftulitinlegis  neceflttacem  Vt  fuprl 
diximusrx i.fed ne^uejnrtir.deteftdmen.ordin,    Natn  &  apud 
CiceroHcm  locus  infjgnis  eft  m  OrationcproM  Ione,vbi 
aitfe  aCyBoarChice<5lojnllitutumfui(reheredem  ^umP. Clud  o.&ubd. 
&natum  t^en.ab  vtr«4|nc  te(]tamentum  >  noa  ilio  yiiqne  quam  tcftiam 
Nec  polSscHmltcobo  OuMei^tddt&mnteiem  tfMitefimmmt  fut 
ra|li|>lieredem  illum  reftrineere-^ut  recret6  in  tabulit  licrea  fb^tus 
|{(sclJ  Ponicenim  Cicerotcftamentumpalam  fadum  inquo  fuerat  ille 
CumP,  •  Clodio inftinitus,  quod  nihilaliud  eft quim  hcrcdom  inftitutio- 
ncmj^6&m  fujfse  paliin  non  fccret6:  ncquc  vcro  eft  cx  follennitatibuj 
teftaml^ciiDfQciptisvcheredum  nomenaut  ab  hcredibus  ipHs  >  auc  a  tefti- 
but  igooreip^yt  iam  fupr4diirimus,&  coflfttdgtiLflibNMif  19.    de  leflm, 
-<^uinpot<t»  jH||iiMi||ift  rtcio  ex  eo  pet  1  potertt  ne. tefttmeatu»  frjl enne' 
vi  Jerecur  vafe^^eiias  teaoi^jteAes  ignorarenc  l.hdi  to»fuhfim  luyerMet 
idel  infirmm  eodj0,  Placetf  camen  quod  Ciriacius  docet    l.^i  i  fefimenteilti 
eorolotelbmentoquodper  xs&libram  ficbjt  obtinu  ffe  vt  heres  tcftis' 
efte  poffec,quod  teftamenii^cnus  erat  meri  iutisciuiHs ,  de  quo  ccinmfu- 
•  PFtdiaas  Ckcroius  looit%tttfi  dtbeti  ciuiu  tcsppouboi.  vna  ilit  ccfitA^ 
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ratio  in  ciuicate  frequenubatur:  At  in  teftaniento  €^od  vel  meco  iure  i^tst? 
torio  iier et >  vel  iate  mixto  ez  ciuUi  f  nKorio  & prindpali ,de  quo  Iuft.ni 
fed fMtU^HmfJLmtii^Dt  $e^iimenu  «/(/m.nunquamobtinutile  vt  heres  tcw' 
flisadhiberecur.  De  hoc  verbteftvncnti  geoecc accipicndum  eiVe  VI- 
pianum  in  dicia  le^  qui  nSlsmcn  o  >  non  fjcto  pcr  xs  librain,  <)Uod 
ctli  Vlpismis  idclnteuatur  in  fcagmcntis  adhuc  in  vfu  fuilfc  fuis  tcnipo- 
ribus  ,  Dubitandum  tjWicn  noneftquin  frccjucntius  ea  tcftafidi  fomia 
vCucparetur,  (]ux  &:  Prxtoribu$^&  Impciaioab.  s  niagis  pUcu^tler :  S:ue 

Jiudd cflec  illa  commodior  9t  ^tlior becedi  ad  obttiicndam  bonorum  poi^ 
p{nonem<|uam  extefiamento  per  aei  &  l.bram  quinquciduntaxatteftibui^ 
adhibiris  fadloPrattor  numquan)  dediirct,(rcquiiit  enim  pra:ior  &  nunie^ 
rum (epteni  teftium,  &  vt  ul>ulx  totidcn)  fign is  (i gnatc fint)  ^uequdd  nan 
•  fempcr  obuium  eflct  faniiliac  emptorcm  6clibijpcnclcm  inuenirc  ad  man- 
cipandam  familiam,cun)  rame^ciusmancipationis  vfus  non  c(Icc  nili  iniar 
ginarius,  vt  loquitur  ConlUntinus/w  l.qHoin^m  :ndift.um  15.  D.  de  uf^.tm.  Jd- 
aue  eli  quod  fcribic  luAinianus  in  fine  j.l.  dtciMl$d,  Dt  tejlament.  ottun,  l  c-, 
ftamentum  quod  percsdc  libraii^fijebatVlic^diutids  permanrerit  «tapien 
in  vfu  parcim  e(Ce  defiiireyNdn  qnid.  maneant  teftes  fiaa  empcionc  fublar 
ta vtmal^  tbi  Viglius  iatcrpretatur  (uam  &  fi 'ia  illa  vetus  emptlo  qutn* 
quetefte$rcquireDat,&  prancrea  Hbripcndcm  acfamili«emptorcm,vt  non 
nifi  Tcpicm  perfonis  intcruenicniibus  ca  folknnitas  peragi  polTct ,  vndc& 
Praccorcs  fcptem  tcftium  adhibcndorum  ncccffitatcni  fuirpffle  videnturj 
Sedqu»a,vtait  VIrianusi/i5f. /i/ft/.io.  In  teftan\f nto quod  pcrxi&Jibiam 
fiebat  duit  res  aeebantur ,  FanuliaE  inancipatio»*&  Nuncupacio  ceftamemi» 
atque  ttadnabiStHis  quodammodo  paftibus  C€»tti  ncgociumcontinebatoiv 
quarumprior  in  vfuefle  de(iit»Poftcripr  permanHt  ,^cum  nihilaliud  tffh 
niin€UparitcftamcntUiii»qt)^mquo(l  tcdator  tabulas  teftamentt  tenensin 
manibus ,  tefles  ita  alloqiiebacur  Hdc  rith.s  ulntlis,  cerifve  fatjfta  funt,  itddoy 
ita/egoju  tesijr,  ItJtfueyes  Qjtirites  tc/}!rf)onmm  perhibeioie.  Ergo  vt  infti- 
tutamdifputationcm  abfoluamus, Poyjjt  quidem  olim  hercs  tcftisclTe 
in  ceftamenco  quod  f^d^um  cfTct  mcro  iurc  duiJi  pcr  xs  &  libram^id  efl 
^)^ito|utiiliareimptdrc  &  ItbripeBde.  Skd  £  vel  priHorto  tantdm  vcl 
mixcoct^miureFadum  cflcttcftamentaiii^obcjnu^jan^nuniquam  vt  he^ 
rcsteftiscfle  poflet,  neqtiidem  in  tcftamcntolnici^isar0|K>»&recrcto»' 
Non  quod  intcrteflatorem  &  hcredcm  eriam  ignorantem  negotium  ali- 
quod  gcri  vidcrctur,vt  parum  fubtiiitcrTribonianuscrcdidit,  iedquia  hc- 
resfit  vniucrfi  lurisfucceifor  cxfolalcgis  poccftate  ,  nulloetiam  negotio 

f cftd,  nifl  quod  hereditatis  acquifitio  neceffaria  cft  io  peribna  heredjs^n 
eres  fiat:       cibn  0t>hercs  quidem  quafi  cont»^  &  n^otiuni*aliqu^ 
Serit>rcd  noh  cum  teftatore  i^uem  co  teiyQ||yu^  <|l(nn^m  clTc  nec^ljp 
cft,atcumcreditoribus&lc£aca£|ii^&,aiilll^)g9l^  cxinde  tanquam  heres  . 
obftriv:fuscircincipit/.5.^.W/iOT.c/.  fequentf,.  i,  ^ibttsex  cduff.  in  feffi 
edt.  l.^.i ,ltns qutcjue D,de  «hl.  ^ d£ii$nih,  Porrb  ea  ratio  non  habct  focvm 
iolegutario  quia  licctin  rc  Icgata  quodammodo  heics  clfc  videatur  /• 
idtenjuf  i44i.L  2>.  ^#  t^^^iar^t,  0|imquam  tamen  Jcgatarius  iuris  fuccef- 
Ibr  eft>n€C  pcrfonaiiijiip|ia  igitur  non  ^J^^^f^^^ 

tcfteih  olim  fcmpcr  c^^(pPtt4M^|i|nca^  in  rcriptis  fiiici^^£t<Hi| 
fdi er>  fiu e  igno|[a|(^^  Jpt ita  jnftiniaous  accipicndm  c^linS^  f  - 
!$r»Noa  ^HafiMama  pcopccr  i^tnin  lcgatarias  iOme^iSaji^iiVk 
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/irtqaod  legatarius  iuris  focceflbr  non  fit  (inde  naqoe  ficrct  vtaSw^ttcndC 
ciFct  intcftatncnro  quoqucnuncupatiuo  Irgatarium  tcftcm  cHcpofrcquod 
fiilidimum  cft)  fcd  vc  inreiligamus ,  Lt  gaiarium nc  tellis  cllc  pofllt  noii 
impediri  rarionciliaquarola  in»ped)tui  hcicsjqui  H  luris  fiiccclVor  non  ef-  - 
fcticciam  ipfcatliiibcri  in  teftcn)  pofTct  in  tcltamcnto  in  fcr-ptis,  ad  proi 
bandjm  /bilcnnitatcm.  Acvtdicam  breuin*  "on  tani  dccidendi  ratio  jJia 
iplt  t  quim  rciftoucnsdirb.tat  OLcn^ijLarobiici  poterat  cx  compar^ticne* 
^crcdis,quilicer  alioiumtcftfun)  cxcn^plonon  niiiad  probandam  tcfta- 
nicnti  iofcriptis  follcnnitatcm  adlnbjtum  fc  dicat,inuti].tcr  tan>enacihi> 
1>itus  iruclligitur  ,  JJeo  tantOm  quia  iuiiijfuCccflbr  eft.    Vera  igitur 
.&:gcrmai»a  ratio  proptcrquam  olim  |>crmilurm  fcmpcr  fucrit  vt  Icgata- 
rius  tcfliscirepoflct  ,    Non  alia  aftcrcndacftncc  adfcrri  apta  potcft, 

.  quaniqu6d 'adfoiamfoliennitatcm  probandam  adh.bcatur ,  non  etiam 
ad  probandam  voiuntatcm  quae  fciJicct  pcr  fcripturam  ipfam  fatisprobatur, 
dum  Jic  quid  cx  foilcnnibos  fcriptuix  dcfit.  Ex  quo  fcquitur,In  teftamcnto  • 
igicur  nuncupaciuQ  al^pd  cflc  ncc  adiiibcndum  lcgatarium  in  tcilcmycum  in  ' 
cotcftameRCorumgcncreadvoluncatisipflusnonminiis  quam  ad  fbllcn-»  ^ 
nitatis  piobationcm  tcftes  adinbcaniur.  Jciquctam  manifcftt  turis  raiione      •  . 
ac  naturalizquitatcniticurvtiili  ipfiquicum  imcrprctiibus  fatcri  cogun-  ' 
tur,  quod  nos  negaiTuis,  Poflelcgatario&ccftcsefle  in  tcftamcnto  quoque  - 
nuncupatiuo,non  poflTmt  flbi  tempcrare  quin  fubiiciant.  Tucius  tanicn  efle 

^  vc  non  adiiibeantur  fl  alij  coIdco  &  tcmpore  idoucitcftes  irucniri  poflintg 
,Sic  cnim  loinn.Di\c6t.$t  traci.De  arf.  tcsijnJMtul  i.taut/l.  $.  Si  anorymui 
quidam  in  fr.ichf.De  tcf:thMi  tjmcn  crcditurefle  Panormiiani.  Std  cr- 
rant  ifti  grau;us,nam  qucmadmodum  fcrupuloiicas  nimia  &'inan)s  cft  vt 
quts  vcrcaCLiradli)bcrclcgatario$tcftcsin  icftamentoin  fcriptis, lanquam 
aliquomodo  fufpcdos,  ctiamaI:orum  leftium  copia  cfscproponatur,  Jta 
numquam  pcrmiitcndum  cft  vt  in  nuncupatiuo  adhibeantur,ncc  fi  alij  nul- 
li  tcftesmir.us  fufpcdli  haberi  poflTjnt  quia  faciliiis  fercndum  cft  vt  fa- 

^  cicndi  teftamenti  tacuitasob  nonhsbitam  tcftium  co^iam  teftatori  eripia- 
t\.\v  -tSi  inlxonfidufjttiri.  $.co({iciUi*DJeii:r.<:oeiiciH.  quara  vt  icgatario  cui- 
^uam  vlIocafupcrtcftimoniuminrefi:apracftarc,quod  abfurdifliraum  & 
■  aniquiflimum  fcmpcr  cft  ipfo  eoam  Juftiniano  tcfte  in  dt^,  $  ./cd  nttjue  m  , 
fifi.  Ncc  minus  quando  de  toto  tcftairjito  cotrouertitur,  qu2m /i  de /blo 
legatOjCilm  dctoto  teftamcnto  ncqiic  controucrti.ncque  tcAatio  fieri  pof- 
rit,quin  lcgati  ftjbftantia,  &  in  controuernam,&  in  tcftationem  deducatur.  ' 
Scd  miruin  non  cft  diftindionem  hanc  &:  Accuriio  &  Bartole  ad dj.  qui  /r- 
il.vnento^  &  aliis  |)lacui/Ic  qui  melius  quod  dicerenc  nihil  habucrunt,vt  plu- 
ribus  docebimus  in  Error.4, 
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]  cui  mirii  vid«bitur  tjuodin  hipe.ionbus  aduerfusomncs  omn;u 
^  iiuciprctiimfcmcntias  difuuta  umusi  Legatarium  m  ulU.ncii- 
co  nuricapjtiuo  teftem  adIi>bert*oec  poirehodie  necvoquam 

 pocuiflfef  miraadi  cJdrain  it  long^ tmiorem  (ibi  6nfec  $  vbi  ai^ 

dicric«qoodaosprobanduuin(inc  rufcipimusrEtum  in  tcflimento  in  fcri- 
pci$permi(Cendamj|^odienone(ieiegatafio  vt  m  rcflcm  ndhibcatur.Nequ^. 
CamCnaut  vcrius,  autapercuis  dici  qutcqjam  polle  aibitramiir.  Moucmujr 
autein  vniea  ill:5>{cd  fortilTiaujVt  aobisquiJein  videtur,  vationc,  cjuoJ  qux 
res  mipcdicbat  iam  olim  nc  vuquamtcftis  hercsclfc  poilet,  ctiamli  ccfl.;tor 
non  tantum  in  fctiptisjfcd  ctiiiT)  lccrctb  tcihtus  fuiirct.  Nimtrunr  qu6d  ts 
vniuerftiuris  fucc^(ror«(rec>1n  edqne  vecuftiiCmi  fA:nili«  empto^is  iniagl^ 
nem quandamobtmeret,  ea  nuiic  m  legatario quoqoe  locuni  habcac ,  quas 
ancc^  non  habcbat:Non  quod  bodte iegat uius  quacenaslegatarius  c{l,id  cl\  • 
aiio  liercdc  cxi(lcntciurisraoceir>i-  dici  poiric ,  ( fc.nper  cmm  fuccefTor  fin- 
gularis  cft.licecin  relcgata  quoJammoJo  qua'itiCres.elle  vidcatur,  vt  fli- 
pra  diccbamus  cx  l.id  nuteni  i^.jj.i.  D.  (U  vOu.ip. )  S..'J  quia  cx  NuuclU  lufti- 
niani  conlljtutionc  iSDehned.ij  fdlud.  indudtum  eitcomraonmcm  omni* 
no  iuris  veccri^  rationem  vc  non  adiu  per  hcredem  fcriptom  liereditatein 
qua  nollus  (ic  fubfticutus«aut  vulgarisiauciideiceminiirarius  nortfolum  non 
inceccidantlcgaca  quf  anceaipfo  iurecorruebanc7.j?iifm0  p.fXt/r  le/ium.t^itetm 
Sed  ctiam  ponic  legacarius  hereditateui  adireatqueicahcrestieriacfi  inte- 
ilamcnto  hcrcs  fcriptus  cffccvtperinde  omnia  implcre  tenea'tur,qu.Ttcfta- 
tor  fieri  iuriic,  ac  hcrcs  ipfc  tcncrttiir  fi  hcreditatcin  adiilict  .praflltta  tamen. 
priusdchocfaciidatione.Ex  qua  conftitutionedubitandum  non  dbquin  fa- 
0:uai  Cit  vc  ic^atarius  quilibec iuris  (ucccirorcirc  poflit,  &  quidctn  vniucr« 
fidiic4mpoflitfiecihere<|iquafi  pcrlcgeniipfam  6c  luftiniani  coiiftitutio^ 
-jiemtacitefuoloco&temporevuJgariccr  fubfticutus.  Cui  proindc  cooto^ 
"^qucns  cft  vt  non  magisquam  herespoHlt  hodidadhiberitcftis  in  teftameiP^ 
ro.QaidcnimrcfcrCaniuris  fucccnio  primum  ei,an  fecundo  vcl  tcrtio  gra- 
du  dcferatur  ,  cum  omni  cafu  pri  inis  illc  2c  immediatus  iuris  fucccflor  liat? 
Aut  quid  hac  partc  intercli  an  iuris  lucccJTor  iic  quatcnus  licrcs  mftituius, 
an  vecbquatenuale^acatiaseuadcnsin  hcrcdem  inftitutum?  Nain  nec  aj^ 
inicio  iuris  rucc^&  fic^ui  heres  sdftituhnr  ^  tnfpidastempustnflitiitionis» 
£tteft^enti,ctkmeocemPoreiileftviuoadhue  teftatore  i^c  here»  quif* 
quam,ncc  lieredicas  vHa  eflie  poflic.  A c  neque  poflis  diccre  oum  qui  heres 
fcriptus  eft  omnimodo  futuroro  iuris  fucceiTorcm.  Quid  eain^  hcces  efle 
vcl  nolct,veI  non  potcncf  jrtcpraruentus  morte,  vel  dcportatiOTe ,  vel  qt^d 
aliofimilicafu^Cur  crgo  in  tcltimcnco  cciam  follcnniflrarcano  adhibcfi 
tcftisnon  potcft?  Nimirum  quiapotell  heri  vtiuris  (u^|Q8^r  Hat ,  eo^ictU^ 
cec  cafa  quo  hcrcs  clTc  Sc  volcc ,  &  Dotcrit.  Soffi^i^tt^^fd  arcendum  qoiMi 
I  numefo  teftiom  in  teftam«!no  wilMii^oTBmy^  lurisfocccffor  aliquo  cm^ 
^^iTc  poOit,  neeilfadetltm  reqtitritarvrMnimodo  furunis  Ciuhtoim^ 
prouida  cft  .9  ac  protnde  qood  bomiries  prouidi  facerc  fotent  yina0l  & 
iicfcia  corum  qu.c  accident  circumfpicic  omnia  quar  polfunt  cuenire ,  vt 
profpicuu  nc  quid  interim  ficri  paciatur,  quod  cx  cuenru  apparcrc  polTir, 
neqiie  ficri  ncqnc  pcrnlitti  dcbuUfc.   Proindc  cilm  leeatari us ■akQW cafu 
poUitficri  luris  fucce{SHyi^^<i^^**>^  ^^'^^'^^^^o  pcrmiccMHPvMbfte 
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jB^tninacim  tradidit  loan.  Fabrr ,  c]ui  primus  iiitcr  iuris nolhiiuterpretca 

dpud  fuos  tHgnitatJs  gfoihft  4n(jgne 


abriiionjcn&  cruditibnis&  praecipuae  _  _         ^  „^ 

ecir»  Tefteni  tBQpi  ,u4inTM|n6  adhiberi  9011  pc  (n?  qu .  a  iiirirfuccefl|^>eft, 
fumpto  fcllic^ai^amciitq^ontrario  rcnfu  cx  co  quodfcriptajfn  cftfic^e'» 
gat..ruj  hJJ.dc  tifi^insrJiit,  Id.co  tcUemcflc  legaiarium  poflc  ^.qb^d  i uri$J|c- 
ccffor  non  fir.Ni-II.i  ^T^jrro  irrcr  fn^cicommilfariuti)  Vniiicrraltm  5v  lcgat** 
rnim  linjjularcij  ii  .v- parro .Icrcr.':!.i  h«Jdic  r!t,cum  t.cr.cs  rccufut  ail;rc,ni-  v^. 
li  (juodhJcicomiDilI.ii  liis  vr.iucrfjli.^  puiior  rli ,  vc  ci  priori  quim  lcgjtario 
c]cferat^hccccnu:,c]ajnj  j^oliitiitc  .iciirc  iiK^jure, uuila  ncccflitatecogciuii  *y 

M<^«^te£&Hi  (i  yel  fif^eicommiilarius  voioerialfs  fiullus    >  v«l     eft^dMt*  - ' 
. jio&»tantufldein iuris liabet  lcgacaciutvt per aditioncDi  iteti  lieres  ponit*...  « ' 
Necmihustamen  vcrurncflirccrtvm  cfTc  a«fidcicoirm.frar:us,vniuer(a<  \s 
lisaliquando  iiiris  fncccflr  r  futuii  s  lit ,  ciim  multa  poflint  .iccidcrc  ncvn-  • 
quam  lir,  puta  (ivd  viuo  adlrjc  tcil.ntorc  ,  vi  J  mortuo  cjuidcm  co /ed  tarueni  • 
antc  hdcicpmmj(ficorfidicioncni  cxiii^mcm  dcccilcric  >  Auc  li  vjuo  co  fidci- 
commiwfi994i^  (k^eccric a^Aut  GDndicio  Jub  qua  he^s&erat  iojQitucus*. 
His  enim  omnihi'  a$b«s  fiicicomroiflum  iociercidertinBO  ambigii.Ne>» 
<|ue eo  magis  camen  va(pbiHcAamentiim»io  ^uoft^hibitos  fucric  in  tellcn] 
ildeicommiflariosviiiucrralis,^iote(bmeittosum  imtoleeft  vtjfiik^erio 
ab  inicio  Hrma  omnimodo  cife «portcat,  non  ex  futuro  euentu  incerto  pcn- 
dcre.ar^J.ilU  ti.fijtutic  51.  D.  dehered,  vMit,  Idcmquc  nuilto  ccrtiiis  in  fublti- 
luco  vulgari,qui  non  pcr  fidcicommiffum-rcd  dircdb  iuris  rucccflbrcft,tra- 
^ripotcA  vt  fcqucDci  capitc.diccmus.  Qu^idni  crgo  cciam  in  Icgacarioqu6 
tafiMiiaBOoaofter  inoita  ucdt  lorifprudeotiafocic  quodammodo  volgacem' 
tacnfl  it|^|(licotum?)iIi8iii  ifetacita  qoa;dam  eft  vulgacis  lob^utio  LfilitU  <r 
^4tf«(nif.7M//4iM»^r /r^/.2.quotiesfcilicct  vnipoflalium  defcrtur  pcr  le- 
geiiihercQiL-isita  dcmiimfiprii^heresefrevcl  nolic  vel  non  poffit:  vtiii' 
propofito  cafu  contingic.Illucl  vcrb  fcmper  mcntltcnendum  cfl,quod  fbpe- 
riorc  capitc  dixiinus,  Ciim  quaritur ,  cur  olim  potucritlcgatariuscfle  tcftis- 
iii  rolcnnifcriptbque  tcnamento,ricnfuine  vcram  6cgermaiiam  rationcm 
^lanijqubd  iUris /itcceiTor non  erset.Sepacatjeoiiiidaiitaxatkeatados ab  ho>  ^ 
Itdibus  non  nodum  explicat»  vt  St  Viglios  bene  vidk ,  itdqooj  Itfieo  teffiu» 
wtnti  genere  ad  follenfiicaccm  tantuaiiopdb,non  ctiam  ad  volaiitatem  pro> 
rjpiB^un  teftts  adhibcaojcur.  At  fi  quaeraOir  Cur  beres  in  ttftaAjfOto  etian^. 
arcano  tcflis  cfic  non  pofsit  ,alJam  rationero adfeuri  meliorem  nonpofses.. 
quam  qui.i  iit  iuris  fucccfsor.Ea  cnim  ratio  fi  non  efsct ,  nihil  vtique  obfta-r 
rct  quomi n us  hcr cs  quo quc  pcrinde  ac  legatarius  ccflis  adhiberetur  ad  pro- 
bandam^on  quidem  teflacorit^voliiataceai^fed  teftamemifblennicacco)*. 
%  l|ide  iiimque  fic ,  yt  certios  bodie  (itiLc|;attaoBi  tcftem  o0e  noUo*  •  • 

.    »v^r  I  jft^gliquo  cafu  iuris  fuccenbr,  quara  quodiOiQ>< ' 
-pll;  -^,  -  nggfnrpnnir.  Tcftcm  illum in cefto^ 
,^..«acmo  in  fcriptis  efseolinw 

gotuiise»«  . 


*  * 
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ERROR  QVARTVS. 

X># fuB^ituto  vididti  Mbit*  tefiein  ttfimniu /•  friftjsyf^  JeriUiniilits  qn^  ' 
^  Mifmmtur  fr^leistamyt tepistljt f*Jftt, 


^  j  vy  ^  R  VM  cft  intcrprctit->ijs  noflrisvtin  nuncupiriuo  qubqne 

|f^1  tcftamcnto  legatariura  tcllcm  .lclhibcri  putiantiir,  fi non  cr- 

r^»!  -.^r^ij^V  ft,' rorcm  pcr  rcgrauei7i  al;o  ijiaiorc  ac  gr  luiorc  cmnnicttqiKxl 

fubftitoto  adaiiticti4um  efleputant»  vt  in  quolibettcftani^- 
to  Aae  iirfcriptiSiitue  pcr  niiAcupatioficm  conditolefbt  rfTc  podit.  Cdiiis 


VIpianum/M/.  q-^i  ftp.Jfnent-j  lo.  .♦;/»>■;«<  .D.^v/  feft.ijcct  .p'>jf  &  Zcnoncm  Im- 
peracorcm  tn  Lcicf^ay.tilfus  iz.C.fV  npa>n,Q^'\  t.uncn  loci  oinncs  Jc  Icga ji  io 
tjntdin  loquuniur,  non  ctiam  de  vulgari lubiHtuto.  Si  autcm  tjua  rationci 
Hac  yna>quod  inquit^fubftitotas  hoc  cafu  nofi  dc  ftibftitutionis  viribuste-i 
flimonium  dicat  in  fui  commodum ,  fcd  de  toto  tc(lameoto  ad  commodd 
hercdis  principaliter,ad  fuum  vcro  non  nifl  rccundari6,& pcr  quandam  ve- 
Ittticonfequetiam.Nimiruni  ficfuit  pcrfuafum  Angclo,qi!od  ^  alijsimcr- 
prctibus  orr-n  buflcgatatjo  quai  ism  rc  fua  tcftimoriu  praftarc  viJcatur, 
pcimitti  tanicn  vt  ctia  in  nuncupitino  tenatucio  teflis  ciVc  polIit:Qi!0  prac- 
fuppolko,vcobicv^tioncmillam  eftugiant,tpian)  ftatim  occurrcre  vidcnr, . 
quod  ocmo  in  re  fua  teftts  firtdooeu$»nort  atiud  liabent  quod  refpODJcant, 
quamhocipfumquodAiigelosadfubftitfltt:rik  accommodat,non  hi&f^ 
cundaribtcilimonium  libi  prarftare  lcgatarium  jfcd  principalitcr  hereil^ 
cum  non  dcicgatofolo,  fcddcprobanda  totius  tcdantcnti  voluntatc  tra> 
ftaiur.Nos  vero  in  pr2ece»lentibu5  probauimus  ^  tjlfum  clfc  quod  illi  fup- 
ponuntpro  vero,  Lcgatarium  ctiani  in  nuncup.itiuo  tcftamcnto  adhibef* 
tcftem  poffe^Et  obicdionem  iliani  Dc  rciicicndo  cuiufcj  uc  in  rc  propria 
teftimonio diiToIui  nulla  rationcpoifciCilm  incactcrisomnibus  nihil  m-'. 
terfitan  principaljter  anfecomlaridad  foom  conimodum  vdtt  quisteftt^ 
mQniinndicerc>vctcftiie{reproh)beaturciif.  ptrfiiidsexirdddj^tlL  Quo<l 
nec  Viglius negar^  potcft  aJ a.  fJegdtMnis.  Tamet/i  conmti^PMtcrpr e^ 
tum  crrorcm  fequator:  Scd  ait /pccialitcr  hoc  in  lcgaiario  rifccpti  m  cflc  fa- 
uore  tcftimenci:Etfpechliratis  rationcm  fatisprobabilem  cdm  aftcrre  nui- 
lam  poifit,  conquirit  mulras  ,&  omncs  congcrit  quxabaliis  adtcruntur. " 
Sunt  cnim  aui  rationcm  fumant  cx  numero  ceftium,vt  loannes  Faberiqua-. 

in  tato  tefttu  numero  qiiantas  ad  tefttmeAifliteltia  etiS  nuncupatioa 
ficienda  r  equiritur»defeaus,f^fej>if  tikir»vniu  s^pcr  alios  fuppleri  po/Ht»  A- 
lij  aJ  rbgationem  appirot^tioinFfiiqueteftitoristdrcferunt  quafi  abfui  Ji  m 
iit,jkteftunc)nio  repclli  cum  quem  teftator  Sc  rogauerit  &approbauerir,  A- 
lij  merumtellamenti  tauorcm  confiJcrant  qucin  ncgarihon  potcft  m  toco 
iurenolho  magnum  cftcac przcipuutn, >«/./.// /;4>  .f  lo  D.  dcf;.§.  tcft.  l.i.Crle 
J^lofmiUytluf^djr^  ^iP*ac  te[siain.^iiem,a^cr,l^[t:  vcio  Vigltus  Vtfuu  L  b- 
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tilis  8f  acutus  liirccofultus  ciuas  ait  rariones  in  legibus  ipfis  cxtarc ,  Vnam  tt> 

di^.^.le^at4rtij,<\\i6d  lcgatarij  non  finc  iuris  fucccirorcs,  quam  ramcnfatciur 

ad  explic.indum  nodum  non  fufticcrcjAltcram  in  qua  conquicrcit,rumpt.'m 

exMarcianoi»/^^MAf  i/xi^.D.^^e  r^^.i/«^.qii6d ipfum  tcftamcntum  ccfir- 

XTiclur  adhibitis  tcnibusjacfi  cius  rationis  fcnfus  illc  ln,vt  non  dcbcat  lcfta- 

mcntu  cucfti  ob  hoc  quod  ad  eius  confirmationc  factii  cit.Qu.T  tajnc  rjiiQ- 

ncs  omncs  quam  fint  kucs  &  futilcs ,  quod  dc  prioribus tantiim  Viglius  ad-  • 

mi:tU  facilcvidcre  quiuis  potcft.Na  quod  aiut  dc  mimcro  tcfiium,qu5  obfo  • 

wo  vim  habcrc  potcft,cutn  ncc  fi  omncs  tcftcs  in  tcftamcnto  adhibiti  lcga- 

tarij  fint,tcftamentu  tamc  valcre  ncgctPQnis  enim  crcdat  vnius  tcflis  fufpi- 

cionc  pcralios  plurcs  quotcunquc  taude  fint,purgari  poflc,  fufpedlosxquc 

omncs?  Ant  quis  putct  in  tcftamentOjin  quo  tottcftium  adhibcndorum  nc- 

ccdltas  ali.Tq;  tam  iiniltar  follcnnitatcs  idco  tnntum  introduda:  funt ,  nc  qua 

falfi  comminifccndi  ratio  fiipcrcflc  poflctjnon  cffc  adhibcndos  cos  tantuni 

tcftcs  qui  fint  omui  cxccpi  ionc  maiorcs?Quod  vcro  ifti  addunt  dc  rogatio- 

nc  Sc  adprobationc  fac^a  pcr  tcftatorcm,mult6  abfiirdius  cft.Ncc  cnim  po- 

fitatfiintin  aibitrio  &'  potcftatc  tcftantium  foUcnnitatcs  tcftamcntorufn, 

vt  dc  iis  remittcre  aliquid  po(Iint,fcd  cx  Icgum  authoritatc  omncs  pendeiu: 

Ncmo  autcm  faccre  poteft  quin  lcgcs  iji  fuo  teftamcto  locum  habcat  . 

t.neme  ^^.de  legat.  I.    Alioqui  diccnduiT^  cflct,ctiam  impub€rcs,&  mulicrcs, , 

&  domcfiicos,&  infamcs  adhibcri  tcftes in  tcftamcnto  pofl^c , tanquam  ad- 

probatos  femper  a  tcftntore  a  quo  nimirum  rogatos  cos  cflc  fcmpcr  ncceflc  •  ^ 

cftiquod  tamen  ncc  quifquam  hucufquc  dixit,ncc  dicct  vnquam.  Kurfum 

quod  dc  tcftamcnti  fauorc  adfcrunt,niliil  vrgcr,cum  non  alia  tcftamcnta  fa- 

uorcm  vllum  mcrcri  poflint  quam  qo^  fafla  cfle  conftat  cx  pra:fcripto  Icgii, . 

quas  qui  contcmpfi:,planc  indi^nus  cft  cni  IcgC5  fubucniant  &  patrocincn- 

tur ,  Ncc  tantum  qui  contcmplit ,  fcd  &  is  qui  cafu  aliquo  fortuito  impcdi- 

tus  tuit  nc  tcrtamcnti  temporc  iis  parcrc  potucrit,puta  \\  tcftinm  copiam  co 

loco  ^  tcmporc  non  habucrit  A.  l.  conficmniur  8./ .  codtctlli  D.de  itir.codtctlL . 

quia  fcmpcr  imputari  ci  potcft  cur  non  fucrit  diligcntior  in  facicndo  tcfta- 

jncnto  tiim  ciim  follcnnitatcs  cmncs  adhibcrccomroodc  pctuilTct ,  Nifi  1 

cjuod  tandcm  &  rufticis  &  aliorum  quoquc  tcftamcntis  ruri  faflis  fubuc- 

niendum  luftinianus  putauit  in  l.vlt.C.  de  tejiam,  fi  plures  quam  quinquc  tc- 

ftcs  co  loco  habcri  non  potutfrint.  Quam  ver6  rationcm*^dfcrtluftinianus  . 

in d.i.le^atarijSt  quod  Icgatarij  non  fint  iuris  fuccefforcs  iam  oftcndimus  &. 

Viglius  ipfiinon  ncgac  miniis  aptam  cflc,ncc  tam  c6  pcrtincrc  vt  probct  tc- 

ftcm  cfle  poflV legatarium ,  quam  vt  oftcndat  Rationcm  qua  facit  nc  hcrcs 

leftis  cflc  poftit  nc  quidcm  in  tcflamcnto  infcriptis  ,etiamfi  ad  follcnnita- 

tem folam  non  ctiam  ad  voluntatcm  probandam  adhibcatur ,  in  lcgatario ; 

Jocun»  non  habcrc. 


ERROR  Q^VINTVS. 


De fententia  l  fi  '^uUitM  i/^  D.de  reh.dnb,^  de dtffere»tia  le^atari/p 
fifirjlitnu  vuli^U)^  fdimmmiSfarij  ymHtxfMUm.. 


Go 


iz6  ANT.  FABRI  DE  ERROR.  PRAGMAT.  i 

^IJ'  VvPERF.ST  igtturfola      ratio  quxfumitiir  cxMarcianotm 
dJ.Ji ^ms  ita  :4.  de  reb.dnb,Q^i.oS  tcflamctu  ipfum  cofirmctur 
adhibitis  teiUbus  ■,  Se J  catu  ianc  pcrpcrau)  cxplicanc  ^ui  cum 
Viglio  Hc  interprctatur,vc  quod  ad  teftacneiitt  cenfirmat^onfl' 
£i^m  eft,non  debeat  tefbinenrain  coertere.S<nrus  enim 
ic  Potius  c(l  qucm  nos  in  prarccdcnribus  indicauitnils ,  N  ihil  caufx  cHc  cil^ 
'iBeftamenti  {ignatoribiis»ia  ci^  tcftibus  Icgartalii^aid  poffit ,  non  quafi  ^auQ!| 
rcm  hunc  mcrcaiitur  pro  officio  quod  icltatori  prx'Aatit,vt  tcftan^entum  c-    ,  * 
iusubfignado  conhrmcnt ,  fcd  quia  contirmato  per  ccitiuiu  iubrcnptiones 
&  Ogna  tcllamento  j  probatur  voluntas  nompci  tcftcs  ipfos  qui  proindctc*  , 
iltmonium  fibi  in  rc  fua  non  prxlbnc  >  fcd pcr  icnpcuraii)  ipum  ccfUmenti 
coafirmmm>nec'adhibentur  teftes  vt  probent  tcjlamemu>red.irt  WlxAtai^ 
firment » fiifiicit  vt  legacuni  iis  debeatur » non  vt  eoram  teftiponiini^ 
rciiciatur.ltacjuc  fiponasintcllatncnto  nominatos  cncIcgatarios>qui  fiib<* 
inucadhibiii  iint  tcflcsjvtcxcludam  cafum  illum  dc  quo    //./.y^^Ari/^iTji-  ' 
cam  priiis factbs  illos  &  fcriptos  Icgatarios  quam  iucrint  tcftesi  priusta- 
mctcltcs,  quan)  fuciit  confirn-jatmn  Jcgatum.Atci^UTJ  in  teftamcnto  nuncu- 
patiuo  iidcm  functcRcsqui  lcgatai  ij,ta  cito  fuqt  tcllcs  qi  am  legatari),  cum 
non q^ucmadmodum (criptura  >  ita  voz teftatoris  per /e  quicquam  prbb^ 
nifi  adiinttedes  qui  eam  excipcre,audire>ac  referre  pofllnc.Dices»I^fi(i4 
pturam  tcflamcnti  quicquam  eileprofumram  li  nulli  tcftes  adhibcacar.Re-  . 
fpon  Jco,Non  equidcm  profuturam  vt  cx  eapodit  agf;Ac  no  idco  qu6d  pCr 
lolam  fcripturatn  ncfciri  pofiitfinc  tcHibus  (j^ninani  vcr^  fiiit  lcgatarij,  (cd 
quiaparum  fitdg  co  conftarc  pcr  fcripturam,h  non  ctjam  apparcat,fi:riptu- 
ram  iiiara  cflc  tcrtamcntiJai ,  quo:  poj  rb  non  alitcr  potclt  cllc  tcftamentui 
qoW  fi  fit  (bUennls»  qoalis  denique  eife  hequic  fi  non  tcftibus  aUhibitis . 
obngnacoribus  cdfiipiata  (itilta  m  vt  Temper  eo  res  feetdat*  awfBMuimo 
iam  («TPC  diximus,  vt  in  rcdanienco  per faipcuram  fa^o  adbiDeaimirte(l(  ^ 
ad  probandnm  follcnnitatcm  duntaxati  quHomodo  autcm  ad  prbbandam^ 
Yoluntatcni.In  tcftamcto  autem  nnncnparino  ad  vtrutnq;,fcd  magis  5f  prin- 
cipalitcrad  rrobandam  voluntatem,qiiam  fcmpcr  aliquam  cfle  acprarccdc- 
rc ncccffic  clc  wpouap^lub^^  ,  vtci  folennitas  aliqua  pofiit  acccdcrc^" 

Pfi^^niSe An bcres  vel  legatarius poffic  adhiben  ccAi^ 

latgSbuii^  d<^^ 

bct,v)uoU ajdmittinius ic^aran.  ni  tedem  clfif  pofle^^m il^d iD^robabile^ 
quod  ncgaiiius  hered^  c  c  i  >  k ;  i  debcrc  codem  iurc.  Nec  fariidtucr/Itatis  ra- 

tio  alia ell,  qiium  quar  f  pia  tuit  a  nobis ailata ,quod  hcfcsiuris  vniucrfalif'' 
fucccflbr  ijt,cadcmq',  propemodum  pcrfona  cum  deftin«fto:fcgataiiiis  vcrii' 
non  itcm.  Cui  rationi  prorfi.s  confcqucns  cft ,  vc  quifquis iui  js  fuccttfor  cft 
non  magis  adhiberi  in  ccllamcnco  tcAis  pufiic jaafejiL'^^^'  Indcquc  ni|[i)i*| 
rumhaufitlbannesFaber  I^dcia>nimi(&ri]fth|||pp^^  ' 
tendum  in  tcftcm,  quia  lie^t  beres^l^^t^Yliintn        iuris  (ucceflor  i 
po^rcditutnin  hcrcditacemba)>ecuiy|il|^^beredis  §.refitti4ta  mjl.de fiU^, 
r9dJ*h($r  i*D,dd  SC.  Trcbell,  Into^ipliisiuris  habet  iMeic(-mmillafius  vni- 
ticrla/ti  q  lam  lcgataru-s  etiam*hot.»c  poft  li/iliniani  T^nellA.  \Je  hned.^ 
falctd.  qi)o  1  qi^amuis  pofiit  Icgataritis  pcrindc  ac  lidcicunimiiianus  ynnicr- 
falis  hcrcs  ficri  &  confcaLLQn^ir  vniuerljiis  lui  is fi  cccfibi,  uonalitef  tamcn 
potcft  vnqui  fieri'^iniitiSor»  quain  jpriusiiat.Iieres«ne$/ttrAim  hcrc»^ 
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ficri  alio  cafu  qiuin  qiio  nccjuc  primus  Iicrcs  adire  velit ,  iieque  fubftitutus 
direrlu.  aut  fiiicicoinmillarius  vllus  (lt,aquo  antpucrtatur.AtHdcitomifla- 
rius  vniuerfalis  iuo  iurc  ruccelior  iuris  eft  non  folum  eo  cafu  quo  fit  hcres 
pcr  aiiitionciii,cum  ncque  hcrcs,ncquc  fubftitutus  dirc«ftus  vllus  cA  qui  a- 
tii.e  &  po(rit,&  vcJitjfcd  iijb  etiam  ouo  prius  adita  lit  hcrcditas  (luc  pcr  hc- 
redcm  inlliiiitu,fluepcr  vulgarcm  fubllitutum.  Quod  fifideicommjiraiius 
vniJcrfiJis  adhibcri  tcftis  in  tcitanicnto  quantumuis  foJIcnni  &  /cripto  non 
poteft,  nec  in  co  vaktraiio  quam  intcrprctcsadtcrunt  in  Jegatario  vt  lellis 
cilcponit  quianon  principalitcr  fed  pcr  accidcns&:  fccundario  tcftificatur 
ad  proprium  commodum ,  ncmpe  quiiiuris  tamcn  fucccflbr  cft ,  quanto 
niagis -admittcndum  cft  ,  vulgarcm  fubfljtutum  in  co  quoquc  tcflamenti 
gcncrc  tcftcm  eifc  non  po(fe,cuin  non^atum  fit  fucccflor  iurisjcjuomodo  fi« 
dcicommiilanus  vniuerfalis,  fed.etiam  priorc  Joco  &  antc  fidcicommifla- 
rium  vniucrfilcm,  qucm  haud  dubicantcuertit,fluc  Hdcicommiflarius  vni- 
ncrfalis  fuccedcrc  vclii  communi  iurc  &  cx  fidcicoiBmilfo  pofl  aditam  hc- 
roditaicin  rcftkucndo  ,  Cmcnouo  wixc  ex lJouell.  \.dehcred.ffJ faUtd.  Scd 
&  iii  eo  plusiuris  habct  fubditutus  vulgnris ,  quam  vniuerfaiis  iidcicoui- 
m  flarius,  quod  fucccdit  iurcdirefto  &;  c.Hlcgcipfa  duodccim  labuJarumj 
nulio  indigcn$autpr*etorisaut  aitcrius  hominis  faiflo  :  adcoqucncc  noua 
iJJa  lufliniani  conUitutione  in  d.  l^fiuell.  i.  vt  recufantc  primo  hcrcde  ipfc 
herc»  fiat.  Fideicomnfiflarius  vcrbnonnifi  pcrobliquum  fuc^cdit,  nqc 
propria  authoritate  occupathcreditatem,  fcd  pcr  manus  hcrcdisautinftitu- 
ti  au:  vuJgariter  fubftituti,  ncque  iurc  ciuiJi ,  fcd  cx  tuitionc  &  iurifdi^^tione 
prxtoris.   iJludpJanefatcnduin  cft,  hadtenus  uieliorcm  cffc  condicioneni 
fidcicommiflanj  vniuerfalis ,  quam  fubftituti  vulgaris,  qubd  hcrcdisinfti- 
tuti  aditio  cxtiiiguir  vulgarem  fubftitutionem  ^  at  ftdeicommiflfariam  non 
modb  non  cxtinguit ,  fcd  etiam  confiruiat.   Scd  hoc  ad  ccm  noftram  non 
pertinet,non  cnim  co  minus  vcrum  eft  Vulgarem  fubftitutum  &priorc  lo- 
co  &  potiorc  iurc  cflc  fucccflorcm  iuris  quam  ftdeicommiflarium  vniucrfa- 
Icm,obidquc,nuIJomodo  ttften»  cflcpollc.  AmpIiusdicani,Tamctfiiusita 
comp.iratum  ellct,vt  tideicommiirarius  vniucrfaJis  in  tcftamento  in  fcriptis 
adhibcri  teftis  poflct^non  ideb  tamcn  fururum,vtde  fubftitutovulgaripof- 
fetidem  dici,  quandoquidcm  vulgaris  fubftitutws  multb  propiiis  acccdic 
ad  heteJcm  quam  ad  vniuerfalcm  Hdeicommilfarium,cum  lii  &  ipfc  hcrcs>- 
quamuis  non  nifl  fccundo  loco  &  fub  condicione  inftirutus.  Vndc  cft  quod 
Yulgarem  fubftitutioncm  poft  Caium  &  prudentes  cxtcros,iion  nili  fccun- 
dam,aut  fccundi  hcrcdisinftitutionciu  diftinimus». 


ERROR  SEXTVS. 
DtteflAmentario  executore  adhibito  teflein  teJfamentOi. 


O  V  A  pcnc  haec  quxftio  eft ,  &  a  paijcis  tradata  ,  An  tcftamen*- 
tarius  cxccutortcitis  in  eodem  tcftarnento  elfe  pofllit.  Nec  cniin. 
hac  dc  re  quicquam  in  prudentum  rcfponlis  cautum  lcgimus ,  fi- 
ue  qubd  putaueiinc.  icm  garer£.ciubiuaojiC9;fjuc  qubd  antiquia 


iflif  femporibtts  /  Wiiiflii^iiie>iD^  tjbt  qgsfmtKmr 

in  tclUmemiscxccutorai»  ,  fakemeo  fcnfu  quo  teftailiaitaii9i 
torcs  hodieappcllaraus  •  quafl  frudra  id ,  &  fupcruacuo  foret  r  u^el^M 

vcl  melior  rupfetnarum  voluntatum  cxecutor,quam  maginratus  ,  ad  cuius. 
officium  &'authoritatcm  cares  maximcpcrtinct.quccrerctur.  Fit  fanc  mcn- 
tio  quibufdam  iuris  noftri  locisde  lcgatis  vci  fidcicomidis  quaecertis  per- 
^oQisficreIi<^aenent)  vtnoatam  forencilli  legatarij  &  fideicommiilkij 
qolfn  miniftti  ad  legyca  vel  fidetcommiiEi  aliis  praEfbiidg.  Vt  m  Lfi^iUi^ 
«it  VfM  legat.  W.fia  plmikMi  iOjJe  i^st,U.  Luciitt.  yZ^f^u  ^.iM^S^.ni 
Sed  non  tam  funt  ilti  proprid  executprcs  de  quibns  nunc  agimuMi(w[jj^ 
£bnar  quacdam  intcrpofitaf  per  quas  vclit  tcflator  res  fiias  ad  aiiquieas.perue'' 
nircjflctaracn  vt  carum  potcfl:atcm&  authoriratcm  nontara»implorar^^ 
qium  fidcm  '&  nudum  ininiftcrium  cligcre  vidcatur.Et  hoc  cjuidem  legato-  • 
rum.difpcnfatores  appcllari  pofle  non  nego,quomodo  appcilari  cos  a  Maf 
tian.f/t  Z^0«ri7.^/i^«^.ob(kiiauitCuiaciifMid.a4id  Afncai^/^4  f 
Imt  io7.dtU^d»  Sed  efTe  illos  aut  dici  ^ofle  execntores  tc(h<i^ttiiWjii  . 
quibus  in ^tondJ.Leonis68tYtidg Cuiaqus cxifli mat,id  vcr6 ny  ftcfi^!^. 
ntgorfictqoe apertitJS ex  iis qux  fequcBti  capite diduri furous.  iridbiti^f  •  * 
iutciin inpropoflca  quajf^ione  dc  vcristcf^nmcntorum  exccutoribus,  cum" 
qurrimus  an  tcftcs  in  tcfiamcnto  efVc  pofIinr,in  quo  nominari  funt  cxccu-4i  * 
tprcs.Vidco  placerc  muItis,no  pofTc  iftos  tcftcs  cifc.Sic  cnim  loan.  Dilgi3:«W 
in  trAd*Qe  M-t.tejland.tit,x.caHt€L^.shi  difcrt^fcribit  caucndum  cfle  ad  vali<* 
ditateniiitoicnti  ne  quts  ex  cxeaitoribtlt  is  tcftero  sfdhibeauwv  Si-^aup 
rcm  citat  Bald^in  t^n^iiis  cniiis  exptclTaiii.eam  rem  rentcntia  ^  MiSlf^ 
por(o  Baldus  ex  eo  ^uod  (cn^XJ^fs^K^mlixfinUntia  i^^DMtflUliiimdA 
Scnatufconfiilti  Liboniani  fcntcntia  tutorcm  non  cflc  eum  qui  rcpupiUoi 
torcmfcripfitjCtiamfinonfjtambigua  vohmtas  patris  iJipfum  mar.u  fua 
dcclarantis-.quamuis  hoc  cafu  lex  dicat  dandum  hunc  quoque  curatorcm  a- , 
liis  ctiam  tutortbus  conflitutis,Ncc  admittendam  excufationeoi  quain  iure^ 
publico  habcbat,quoniam  promiiifle  videfaAtursfoibendo  &  |iitQr^>i 
vt  fufpcdura  poflie  fcm^ericiim  habeat^Mlbttplli^  .  ^  - 

tocus itte^^ttopao^jOMfm     adrem  noibaiii&ciattdtfficile  eftj 
tere.Nara  prztcr  id  quod  non  dc  eo  cradamqsiquire  mahtt  (iiAcMaK#reQ|: 
fcripfcritiicd  qui  nuncupatiuo  tcfiamento  cxccutor  ateftatore  nominatus 
fitjEtiamfi  nos  dc  illo  agcrcmus,probarct  potius  ea  Icx,non  pofTc  hxinc  exe 
cutorcm  cfre,quam  vt  tcliis  cflc  non  pofIit,admi{fa  ctiam  tutoris  &  exccutflk 
ris  comDarationc:Nifil*oixe  ISaldus  ad  id  rcfpcxit  quod  Ic^t  cxigit ,  vt  tctta^- 
t^fiH^ vbliinti^em  roanu fua  dtdattiArl^d  bojr^^^^j&us  viueri  pj^ 
fii  qui  fe  cxecutorem  dictftied  videre  dd»ttitl^|^^|^  fbipcdum 
e(fe  qni  fc  manii  fua  (cripfit  vcl  execut6fet|r>f^:Ci^mi  *  quam  qui  \ 
mento  adfuittanquam  tcftisjTcftammto  priatrcftim  nuncupatiuo  i 
fcripturam  non  exigit ,  &  in  quo  ncmo  ob  id  foliijn  quod  fit  tcflis ,  fiSjjC^- 
^us  ficri  potcfl>  quominus  tcftis  clTc  poflii.  Quamqi  am  vcrcor  ncBal- 
dus*vt  fuit  vir  valcic  (ubtili^,ra3|i«s Qgi^am  &  clegantius  conceperit.  iilud 
.  Qimitom  fortaircsln to(ho^^Vnii]3^|Utt^^^  p oiic ^^'^'  -'^  " 

qfiaotomp<Keft.^ip<N|#flP|^^ 
9|odum  no94K>^^|Q^^^vi  fe  tutorero 

* "  ^  '•imr^iiricniiiBiWBBliTi^t'^ 


Llio 

hubtnodo  i 

hjj/rcquetnti 
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irtrctutorcqEi  datum  cf!e|>rob^  vult  propriotc(limonio,tanqifiiiiiidki- 
iHlsteflis  i(iJuincupaduoicfltiX}ento,quamuis  cxtcrorumccliium  in  eo- 
teilam^o  adhibttortim  di^  con(cntiinc.Sccundum  quam  indudio 
nc  m  idcm  dlMndum  ciTet  tametfi  poneres  hunc  qui  fe  taiorem  xiicit  tefta* 
incntoDunAitt^dttniiHaAibiaimlbifleinfMM^  ^^P^ 
|cp^«Uo«lesprobari  poffitittiKl  ipTun  ^imkI  hic  90etk  moTtm  U 
!;non  pofTct  indubicarcafhrmarittKoreiiiiniiedit^ 
eciei.  /•rx/rn///7/44,indubitatUfiierat  tutorcm  dbtim^TO 
[ator  manu  fua  talcm  dcclarauerat>cttm  &  teftis  huius  <|ui  fe 
tutorcm  dic%non  po(Tit  aliquomodo  non  cfTe  riirpcftum  in  re  propria  tc- 
(limoniiimj^liumcrus  rcptcm  tcilium  in  tcilamciuo  qualibet  hueiii  (cri- 

fcisyHue  nuncupaciuo  v/que adcoflt  requiiitusivc  quod non  nid  per  fexpro 
tri  pocefttpertnde  haberi  debeat  acfi  per  iftminein  probaretiir.  At  cilm  fe 
ptem  teftes  sdfunt  non  com*putato  eo  qui  &  in  oftaoum  idfaibitus  cfl  8c  ttt 
torem  datum  fc  dicic  in  ceftamcnto  per  nuncupationem  coiulito « dubitari 
tion  poteft  quin  ca  teftatoris  voluntas  fuerit,qu!c  pcr  fcptem  teftes  omni  cx 
ccptionc  maiorcs  probatur,Nec co  miuustamcn  fufpcdbusaliquomodovi 
<»    dcri  dcbct,qui  (c  tutorcm  dicit  proprio  tcAimoniO)Vt  ob  cam  caufam  pro« 
indc  tucor  ciVc  noa  dcbcac  fcd  tantttm  curacor  adiunsi  tutoribus  vtuftato-^ 
.-^^s  volQnuti  dc  qua  ctc^m^  aiiunde  appatetf  fitisoat.;, ietttMlfiQ 
l^iuiac  intcrpretationem  nt  vtbona  (It  comparttioluiiattvkpr  0uydt 
quo  in  dJ.ex /iiOnilki^uc  qu6d  nihil  refcrat  an  quis  tutorem  fe  fcwMty  tn 
;^,tcftimoDio  fuo  comprober/iuc  qu6d  nec  rurfus  quicquam  inccrnt^an  tc- 
}^9lLQr  propria  fu3  manu  voluntatcm  fuam  dcclaraucrir,an  vocc  fua  coram 
fcptem  teftibus,qui  dc  voluntatc  iila  tclliticcntur.  Ac  quoniam  vidct  Bal- 
dus  obftare  valdc  quod  f<;riptum  eft  i»  $M£mriuir^Mttft4m.»rMfuhLiia\ 
legatartos  a^jiiberi  pofl4(tefteti»Uft^^»a)<tdi4poi)(Utuicilltrationei^ 
tacoffi^plitm  legatarii»&etecal«reiiilpn|i^ 

tntod^  qa^m  legatario.Supponere  autem  Videtur  Baldi  ii||p|flatio  ,  (^ff 
an  veritiit  alibidifputauimus  Scnacufconfulcum  Libonianum  aduerfus  eoi 
faftumiqut  lcgacum  fibi  adrcripfcrunt,Iicci  non  nifi  ad  tcftamcnta  in  fcri- 
ptis  pcrtincat  quantutn  aJ  fi^urain  vciborumjfi  tamcn  fcntctiam  infpicias» 
etiam  ad  nuncypatiuacxtcnJi  dcbcrc  prarfertiin  c\>  x  pcr  fcripturam  pro- 
bentur,vt  voIuitBart.ad  U.f.txOU  DjUtei^Corn.dt fdlf.  Quafi  pcrinde  fui^ 
pe&usiit  quf  legatum  fibi rclidiiro elft  proprio tefiiiiioiito  probarcfitt^ 
Usqaipropriafcriptitraquamutslnkocipfetlicer  fcntiat  Bald.  ad  L 
^  pf^f«i/^*4i^in^*N9odeiin«ctmea-qiiiconcraBaldum  fcntiantyE- 
sminco  quoquetcftamentoinquocjfecutor  datus  cft  teftcm  cfTc 
poWISiJiaNad  Doft  Angclum  defcndit  Bauerius nd  iJegMtarin'-,  infi.  dt  eftttfiu 
W/i.&poHvirumquc  Vucfcmbec.in  paratitlis  ^d  Tit.D.^ut  teflam.  fdcer. 
fofi-nHmJtj^^x^  omnium  ratio  cft  qi  6 J  cadcm  cxccucoris  qux  lcgacanj 
c^(a  etfe  Wli|§|j|cjUii  ncutrioscauia  principaltter  in  eo  Tcrtatur,  fcd  here 
,^dis:0eleg^urio^lfcmnemo  exiftis  dubitat  quin  po(Gtefle  teftit  intcfl^ 
mento<;titm  noattipatiuo.  Cur  non  crg(),inquiunt>  ctiam  excci»oi?|tel 
.  &'executor  in  hoc  Vldetur fauor  bilior kgactrip ^ttddiuUhtm  ei^fi|^^ 
mojiiofentitcommodurafedpotius  onts , & incommodum>  L^atarmt 
contra  ex  Icgato  nihil  nili  commodc  femirc  poteft  nononu»  Lfi kfreditn-' 
fn^^»auufd4t%  Qbfcruaudum  autsn  iA loqiii  nos  de  extfoitorc  ^  au- 
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tUis  cx-ccutor  Ct>  ad  diftercntiam  ciiis  qucm  poft  Bartoliim  noftri  vo"^ 
cant  cxccutorcm  vniuetialcm  &  loco  hercdis  clic  dicunc.QuaIi&-iilc  cH  <jut 
alioQuliolicrcdc.inftitutoiuiruseft^jflribucrebona  te(btor»  mter  paii^ 

cem  cfle  fi  Chrifti  pauperes  nm  heredes  indkuti  ex  Lfi  q»u  sd  dedimm' 
,  ibi  fi||ld.{f  alij  notant  CMefifctt)  c/eric.^3m  hunc  qui  heredis  loiCo 

cfl  ncg.11  i  non  potcfl  iuris  fucccflorcin  ciTc,  idcocjue  ttllt  ni  adhiberi  noii 
'      poflc,Qnomodo  dc  fidcicotnmiflario  fuprj  fci  iplimus  ex  d.^.legntartusi  Vt 
promucparum  interht  jii  dicamus  eflc  illum  Joco  hcrcdis»  qucnjadmo-, 
'  •  duro  Bariolus  loquitur*  itcmquc  Alexan.poft  alios  coiJiL  ^%^oUx»  An  po- 

tius  loco  fi<fctcoBimii£irij>n€omra  AlexanJbtbit  apoiUlIator 
'  lum lociini.*Qgainquain.nonpofluni  videre,<]uo  renfu aut  qua raqpoe  l^c%- 

}  .        ille  vniuerialeTnexecutorcm  naberipro  Irdcicommiflario  cum  nemo  eft 
xnftitutusjcumnecfiikicommifl^um  vniuerfalepollit  alitcr  fublifterequam 
fi  &  hercs  aliquis  inflitutiis  fit  &:  ab  co  adita  hercditas,fi  iuris  rationcm  in- 
fpicias.  Nain  li  hoc  rckras  ad  luftmiani  iVow^/Ai.^^tf  Wf/i.  <^_^/«<<.quac  c- 
•         tiamnonaditapcr  infbtutos  hcrcdcsinccper  fubllituto!>  iiercditatc  fidei» 
'  cbmmiflumtamcntuetur«admittitauefidcicoromiirariumtdiici»ditMv^  ' 
Ipanis  cft  qttaeilj0  &  inaniorapo  ftillat  orisrcprehcnfio«cibn  eoodirndrt* 
comrainarius  non  tanqaam  (idcicommiflrarius  admittatur,fcdtaA^Mmhlr!^\_ 
res  in(litutUs,ncc  ad  pctcndum  fideicommiirQn»(«Mlad  JicrcdiMtemjatoa^ 
damtncc  dcnioue  tanquam  h.Icicomtiii(rarius  vniucrfalis ,  fcd  tanqiiam  no^ 
minatus  in  tcuamcnto  :  Siquidem  &:  in  ficicicommiirario  fingulari  &  hx  • 
Icgatarioidcm  cfrct^nifi quod  fidcicommiflarius  vniucrfahs  tanquam  di*. 
gnior  prxfcrtur  ccteris omuibus  (ingularibus  &  lcgatariis.  Vtcunque  (it^ 
•  i^onputoqucmqaaiMeiirequrnegaieaufitsExecutQrcinvaiiiefft 
quo  nuehcredis,iiueiideicommjflafijIoco1Stteftcm  in  tcfti^cnto 
beri  poffe :  quandoquidem  ncc  hcrcs  inilitutus  nec  fidciconimiflarius 
niuerfaIispoiret,tan(]iiam  c]ui  fint  iuris  fucccflbres  d.  §.  legatttritUtvhUh^ 
ipfum  de  nilcicomn)in'ario  vniucrfali  Angcl.dc  Arctiojloannrs  F.ibcr&a- 
hj.g{et,iquenominatirafcribunr.TaIcm  nainquc  cxccutorem  vaiucrfalcm  . 
/         ■     ^  l^jffc^fatotocffeapMretcxeoqjiodiuprad^ 

et^catt^iM^oil^ilTumi^  io 
fiteceirorcm  flngularebnon  cadit  AWftCwfrlv^^tf&djfpi^^ 
ftraeftdcnudo&particulari,vtvocat>cxccutorequindtifoJttm  non  hcre*^^ 
dis  loco^fcd  ncqucJcgatarius  fit.ln  co  fiqui^lein  qui  ctiam  Icgatafiiis  fir>fiaii£ 
tcntur  omncs  cadcm  obfcruanda  cffe  quae  in  legacario-iimjgli^  Sic  nii 
*  Jfum  Aaigc|.&4Jiiueiiu^fupra4#i^iUo  '  ■ 
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Go  veroiJIud  priiniimprobarenon  ponuin  quod  ab  omnibu» 
probari  inodo  dijcimusjinco  qui  &'cxccutor  lSc  legacnrius  (ic  i- 
ilem  iuris  conftihiendum  cflc  quod  in  Jegatario  fimpJici  confti- 
tucr«ur,Nam  qucmadmodurv  dici  folct  duo  vincula  cflc  tortio- 
ra  vno  adcoiligandum  aliquid  &  conftringcndum,  Lpen.  C-     ^dopt.  ita  & 
duo  impcdimenta  potcntiora  funt  quum  vnum  ad  proJiibcndum  nc  aJiquidl 
iut.Atqi  i  in  cxccutorc  qui  Icgatat  ius  quoque  iit  duplcx  ratio  dnbitandi  fu 
bcil  nc  vidcatur  ad  tclKmonium  admittcndus,Et  qnia  cxccutor,&  quia  Je- 
gjrariuscft.DilHciliCis  igitur  admitti  poteft  vtntliabilisadFcrendum  in  tc 
Uamcntoteftimonium-.prxifrtiin  vcr6,quoniam  qui  cxccutorcm  dctcndut 
pojretcftcm  clfc^moucntur  cxco  potilTimum  quodaJicni  non  proprij  com 
u)odi  caufa  in  teftcm  adliibentur,licuti  fupra  diximus;  Quar  ratio  cuidcntcr 
celfat  in  eo,qui  exccutor  ita  cil  vt  lit  ctiani  Jegatarius.Dcindc  vt  maximc  bo 
na  cflcc  compantio  cxccutons  iiniplicis  <k  Jcgatarij  hmplicis,iam  oftcndi- 
nuis  in  pr<(!cccicntibus  Icgatariuin  olim  quidcm  potuiflc  tcflcm  cfle  in  tc- 
i^amcnto  in  (criptiskfcd  non  in  nuncupatiuo:Hodic  vcro  ncqtic  in  tcftame*. 
to  in  fcriptis  tcItcmclVc  pofl"e,quia  iurr.  fucccflbr  clTc  potcllrx^^.  NoutU.u 
de I.  ered.^  fjlad,ConCc(\ncns  i^itur  cilvt  nmilitcr  exccutor  teilamentarius 
ncc  tclKs  cllc  olim  potucrit  in  tellamcnto  nuncupatiuo,nccliodicefl'c  pof- 
iit  criam  in  icflamcnto  in  fcriptis  &  follcnni,quia  ncc  dubitandum  cft  quia 
poft  fupraditftain  Noucllam  luiliniani  conflitutioncm  cxecutori  liccat  hc- 
reditatein  vacantcin  adirc  policaquam  rcpudiari  cam  contigcrit  a  cxteris 
omnibus  quibus  aliquid  co  teftamcnto  relidVum  proponatui ,  ciim  ad  exc- 
cutorcs  maximc  fpcclet  vt  tcilatcris  voluntatcm  cxccutioni  mandcni  &  ad 
cilc^um  perducant,quod  vnum  luftiniano  propolituui  hiit,in  tam  nouo,nc 
dicain  abfurdo  iurcconflitucndo,in  quo  aliaccrtc  ratio  cil  executoris,alia 
tutoris  qui  nuUo  planc  cafu  nulloque  colorc  ticri  vnquam  hcrcs  poteft,licct 
ab  omnibus  cactcris  in  tcftamcnto  nominatis  hcrcditas  omictatur.  Manct- 
q  jc  etiam  hodic  incorrccla  l.finem»  ^.D.de  te/lMm.tntel.Scd  ncquc  vcrum  cft? 
quod  intcrprctcs  omncs  fupponunt  pro  vcio,  Si  quando  lcgatarius  prohi-  • 
b  jatLir  tcftis  clTc  in  teftamcnto,non  alia  ratione  id  iicri,quam  quod  non  fit; 
ci  pcrmittcndum  vt  rcuocatam  in  dubium  voluntatcm  teftatoris  ore  Cuo 
probct  ad  fiium  proprium  C(>minoiJum,quar  ratio  cclfarct  fanc  in  cxccuto- 
rc  non  lcgit vi^J  qucm  certum  cft  non  ad  commodum  aliquod  fcd  ad  mc- 
rumonus  i.untari.Nam  licct  de  voJuntatcteftaiorisaliundeconftet  tam  a- 
pcrtc,vcdubita:i  nullomodo  poflic,quin  legatum  rcliqucrit  qui  in  tcftcm- 
adhibiius  tuit,ria  taiiicn  ratio  fcmpcr  obftat  legatario  ne  pofliteirc  tcl^is 
foltcm  in  nuncupariuo  tcftamcnto,  quod  pcrindc  vcruin  flt  adhibitum 
cum  tuiflc  tcftcm  in  caufapropria,  quod  nunquam  tcrcnJum  eft,  ncc  ii» 
onus&damnum  potius  cx  fuo  tcftinionio  quam  lucrum  &  commodum< 
icnrurus  cfle  vidcatur.  IJquc  nec  obfciuc  ncc  dubic  probatur  cx  Papinia- 
ni  rcCponCo  in  diEl.i.exfe'  tentt^y\h\  qr.amuis  tiadctur  non  de  Icgjtario  fcd 
dc  tutorc  qui  fctutorcm  fcriplcratmcc  ta's6  fcd  tx  tcftatoris  voJuntatc  de 
-  qua  conlUbat  aliundc  ccrtilfimc  pcr  propriam  &  indubitatam  ipfiuf*- 
icripturam:  ncgatur  lamen  pollc  illumcxco  tcilamcnto  tutorcm  cfli;  c- 
tiamfl  maxime  vcJit,  fcd  cogcndum  nihilominus  pativt  aliis  tutoribus 
pupillo  datis  curator  adiungatur  ,  quarKumuis  ab  co  muiicreobeundo  < 
yciicrc  cxcufarc.  Quid  cnim  cU  quodtutorcm  iJuui  arccatatuccla?  Aa 
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qnia  voluntatcm  teftatoris  dubiam  ipfe  fcccrit  fcribendo  fc  tutorcm?  Mini- 
mc.  Tradatcniai  Papinianns  cafum  illum  quo  tcftatoris  voluntas  certidi- 
im  iit  &  indubitata.  Lt  c|ijamuis  pofTit  ipfc  fufpedus  vidcri  tanquam  qui  fo^ 
ingefrcrit,  nihilomagis  tjmcn  f  ufpcdam  fjcit  voluntatcm  tcftatoris  qu*  a- 
liundc  fit  indubitata ,  idcoque  ncc  tanquam  fufpcdus  rcmoueri  potcft ,  vt . 
fupradiiflo  loco  Papinianuscodudit.Poiro  quidintcrcft,an  quis  fctutorcin 
fcribat  in  tcftamcnto  in  fcriptis,an  vcrotcftcm  fc  faciac  in  tcftamcntd  nun- 
cup3tiuo,vt  fc  probct  tutorcm  nucupai  um  cflc?  qucmadmodum  pro  Baldo 
fupra  Jifputabami  $.  Quod  fi  ha:c  in  tutorc  non  malc  difputantur ,  quidni  e- 
tinm  in  cxccuiorc  locum  habcbunt  ?  Nam  &  «xccutorcs  tutorcs  appellari 
non  cft  nouum  vt  fcq.cap.diccmus  cx  Lconis  Noucll.  68.  Et  qucmadmo- 
dum  tutorem  clVe  honor  quidcm  fcd  onus  cft,  ita  &  cxccutorein  efrc.  Am- 
plrusdico,mcliorcm  hac  pane  condicioncm  cllc  tutoris  quam  lejatarij.Na 
isqui  fctutorcm  fcripfit  ctfi  tutor  clfc  non  potcft,ncc  fidc  teftatoris  volun- 
tate  liquido  apparcar,curator  tamcn  dari  &  aliLs  tutonbus  conftitutis  adiun- 
gi  potcft  &  dcb^t  d.l.ex/entfTttM.  At  legatarius,  qui  qucniam  teftis  intcfta- 
mcnto  nuncupatiuo  fuit,  kgatum  confcqui  nnllo  modo  potcft,  nullo  alio 
iurc  admitti  poteft  ad  Icgafjm,idc6que  nihil  ci  prodcife  poicft  qij^d  aliun- 
(le  ccrtj  lit  &  cxplorata  pro  eo  volijtas  teftatoris,  nifi  hadtcnus  vt  talfi  poena  . 
ci  i cmittatur  l.z.  C.de  h-s  tjm Jib.a  ^fcrtb.^r:  in  hoc  quoque  rcdius  comparari 
potcft  tutori  cxccutor  quam  lcgatario.-Qni  cnim  vcl  cxccutorem  fe  fcripfit 
in  tcftamcnto  in  fcriptis,vcl  tcftis  fuit  in  tcftamento  nuncopattuo  quo  cxc- 
cutor  nuncupatus  dicitur,ctfi  non  potcft  exccutor  efle,potcft  tarafi  n  dc  vo- 
luntaie  tcftatoris  indubitatc  coftct,ca  authoritatcrctmcrc,vt  nihil  finc  ipfiui 
confilio  cxtcri  cxecutorcs  faccrc  dcbcant,vt  qui  cxccutor  q^.  ncquit,faltcin 
fu  confiliarius  cxecutoris,ficut  &  tutoru  confiliarij  aliquando  fiunt  t.Tuio 
Mduio  ^"J.in princ.D.de adtnin.tutor .  At  is  qui  Icg.narius  efle  no  potcft  quia- 
teftis  fuit,  licct  pro  fe  habcat  ccrtiflimam  alioqui  tcftatoris  vo!untatem,n6 
idco  tamc  aut  ftdcicommilfarius^aut  talc  quid  aliud  ftcri  poteft  pcr  quod  Ic- 
gaii  cmoIumcntQ  aliquod  rctincat.ConcIudamus  igitur  pro  Baldo  aducrfiis 
reccptiorc  noftrorum  fcntcntia,  Executorcm  teftamctarium  in  tcftamcnto 
nwncupatiuo  tcftc  cflc  non  po(fc,MuItc>  minus  vcro  fi  quod  plerunqj  fit,al»- 
qoid  ti  Icgatii  fit  quafi  in  copcnfationcm  &  remunerationc  fu/cipicndi  one- 
ris,Aut  fi  txccutor  iniunfluonus  fufccpturu  fe  reccperit  coran»  tcfbtorc  ac 
cxteris  teftibus.  Hoc  cnim  cafu  ncccflc  cflct  propri^acccptationis  tcftc  eu 
eflcquod  Hcri  ccrtc  nullomodo  potcft.  Quodfi  ambo  hxc  conturrant* 
vt  &  exccutori  Icgatu  aiiquid  fit,&  exccutor  fe  onus  fufccpturu  promifcrit, 
Tato  maior  raiio  cft vtteftimoniunfciusieiiciatur,  &confcqucntcr  tcfta- 
mcntum  corruat  tanquam  follcnni  numero  dcftitutum  ,  quia  crcdibile  cfl 
contcmplarionelcgatifuiirciniundum  eiabcoquc  viciffim  agnitum  onui 
cxecutionis,ritquc  ita  qucmadmodum  ipfepromitrcndo  fe  obligauitnepo- 
ftca  cxcufationc  vlla allcgarc  poflTit  clia  qua hnbcrct  iuftiflima,ita  &  obfig«- 
tu  vidcri  tcftatorc  nc  lcgatu  adimerc  vnqua  poflit,ctiafi  maxime  veIit.Vt  a- 
ftuu  correfpediuoru  eadc  fatio  in  vtriiq;  euetu  toftituatur  ar^.i.cnmte  6.C, 
dt  fati.int.emp.^  vedit.  Hoc  vero  prorfus  alitnu  eft  a  iurc  vltima:  voJutatis 
vt  rcuocari  niiqua  poffit  t.fi^uis  infrinripto  zi.de  le^.^.Sxcutic  illud,vt  in  tcfta 
roeto  intcrucnijtcotraflus qui  vcl  tcftatore obligctlegatario,  vcllcgatariu 
aHt  aliQ  quempia.tcftacorij  qM^idmodu  io  pncccdcubiM  X)pcadibus  a  nobis 
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fufiilime  tra(flatum  fait.Non  ncgo  pofTe  cxecutorcm  pracfciue  circQuidni 
«nim  pofldt  cum  is  m^xime  voluntatem  tcftatoris  fcjrc  dcbeat ,  vt  cara  citc- 
«juatur?  Nccrurfum  ncgo  polfe  illum  darc  fiJcm  teftatori  &iCe  obngaredc 
iubeundo  exccutoris  muncrc ,  Scd  nego  eum  poHc  icftcm  adhibcri  >  vi  va- 
jlcat  tcllamentuni  nuncupatiuum,in  quo  non  poflic  dici  feptcm  tcftcs  adfuif- 
fcii  noncoinputcslunusperfonam  tjuarporro  vcl  ad  totam  voluntatemj 
vcl  ad  nuilam  cius  partcm  proban Jam  computandacft>cilm  a(5lus  tcftamciv- 
-ti  fitindiuiLiuuSj&tcftesrmguli  teftjficaridcbcantdc  toto  tenoicicftamcn- 

•  Ci.Scio  Paulum  Cartrcnfcm  ^ul l.tjm  tejidniento  io.»«w.6.  D.  qititefiam.fuc.  foji, 
ira  cxiftimarc  vt  quamuis ad  inftitutioncm  probandam  fcptcm  ccftcs  rcqui- 

•  rantur,Ea  tanicn  probata  pofllnt  quinquc  teftcs  fufticerc  ad  probandum  lcr 
gatum  in  eodcm  tcftamcnto  {aftum.Quia  inquit  >  poterant  fufticcrc  a  prin- 
xipioquinquc  tcftcsaJ  rclinquendum  hoc  legatumtSicut  in  codicili.s  rcuo- 
c.ici  pollctcoram  quiuquc  tcftibus  vcl  ipfo  iurc  vcllaltcni  ope  cxceptionis. 
Scd  caopiniocuidentcrfalfaeft.  Ncc  cnim  minorcm  teftium  iiumcru  cxi- 
gitlcgatumquodintcftamentoiclidumfuit,quam  inftiiutio  :  Adcoqu^ 
uec  potcft  reliiiqui  nifi  in  codicillis  tcftamcntoconfirmatis.  Quorumun- 
gularciiiscft  vcomniaqjariniisfcriptafuntpcrindehabcantur  ,  acfi  inic- 
iianicnto  fcnpta  cllcnt.Scilicet  ci\m  vtraquc  voluntas  follcnnis  cft  /.x.  co- 
tUcHlortunLiUnd  \i,^.i.D.deiurj[odu.tU,  Ncc  co  miniis  tamcn  verum  eft  poflc 
lcgatumcoramquinqucteftibujrcuocari  ,  quia&nuda  voluntatc  poflet 

•adiiiii  lalicin  ha^ftcnus  vt  doli  cxccptio  noccrct  lcgatario/.5.$.>//.C:r  l.^.D* 
deadtm.  Ug.ttAic^t  in  tcitamcuto  follenni  rclidum  fit>&  coraiu  fcptem 
tcftibus.  t  .     •  . 
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.     w ERROROCTAVVS. 
De  mMlicre  exfcutrnf  tejldmentMrin.Ad  ik  filio  i^Je dlimjee»l.fen.f, 

-;  .•:•      ^  mairije4din.,         v;^-*{^\iif: :  !T 

^P^V  h  I  E  R  E  M  pofle cxccucricem  fien' teftamcntariam fctibit 
I^Bartolus  ad IJ (iUo i^.D.efe idim.leg4t.  8ccumBzno\o  fentiunt 
|.^ctiamcajteri quincc Bartolofubtiliorcs  fiicrunt,ncc  abcius 
nopinionibus  rcccdcre  propcmodumfas/ibicfrccrcdid*erunt» 

^    .inotiomncscxco,quodhocipfumapcric  fcriptumcfTe  pu- 

tant  i>t  d'.l.4 ////otvbi  proponcbatur  quidam  a  hlio  hcrcdc  inftituto  Sciae de- 
^cuireliquiirc&ahminoquadriDgcntahis  verbisiK^;«  wfdnti  alumno  me» 
quddringetttd  d>in  v  do^qud pcto  a  te  St  U  fhjitpioi  ejr  rfurds  et  qtiincuncest  tn  annum 
y[quevi>:e(imumxtAttSi(H<vque fufcipimo'  tttedrts .  Sic  cnim  noftri  locum  hunc 
•acciptunt  vt  Scia  in  dcccm  quidcm  (itlcgataria ,  fcd  in  quadringcntisaluiu'* 
110  rcliflis  (it  exccutrix  tcftamentaria.  Quod  tamen  non  ita  cft:  Scquentia 
cnim  vcrbaScxuolfoftcnduntjEircSeiam  inhacfpecie  fideicoinmjiro gra- 
uatam  non  cxccutricem.  Nam  cumquxrercturan  Scia  poftquam  lcgatum 
'  fuum  acccpcrat  fi  nollet  pecuniam  alumno  rcli(^am  fufcipcrc ,  vcl  in  fufci- 
pienda  ca  ceflarct onusalimentoruin  cx  die  mortis  teftatoris,  compellcnda 
clTct  agnofccrc.  Kefpondct  Sca:uola  fccun Juiii  ca  qui  proponerentur  com- 
fcllcndam  pra:ftarc,f/#rtjinquic>/?</f<Vow/j'^</w^.  NamcumScia  lcgatum 
perccpitVctipotucrat  haud  dubiegrauari  fidcicommiflb, vt& aJiu.s  Jcga- 
(.urius  quilibcc  /«/7.  De  ^nytln  reEui  per  jideiimtm^km  reUii*  in  principJeg* 
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hnoerJt'.r.-jo.^.fi(erttivi  de  le^ti.i.2.t  ukirto  ("obiungit  Sc^iiola  non  modoSc- 
i-im,re»i  iprijsqiioquc  hcicdcni  iii  aiu  os  vlque  viginti  cadcm  alimcncapr^- 
iKre  aliMuno  dcbcrc.  Q^od  vticjue  dici  non  pollct  li  Scia  non  nifi  cxecutnx 
leftarncntariafuiire  proponeretur.  Nccenim  cxccutorisofficiumtranfitad 
heredcm,vtnectu  oiis,vii  n  llteleda  fides&  induftna  pcrfonx/.^K/»/*!  i6,$, 
x.D.^ie  tu'el.l.ihtus  bofnf  i).  D     mrar.ftniof.Sed  lcgaioruin  &  Hdeicomnjiflb- 
rum  oncrn  tranfcunt ,  vt  &  alia  omnia       rei  cohscrcnt  non  petfonz.  /.  tpm 
ynMj  IO.//J pr$ii:p.l.aiiineiitii  \C>.in  ^  ihC.De  alim.(*r  abAr.  Ieg4f.  Quamquam  &  in 
hoc  plcnqijf  cx  intcrpreiibus  concra  nos  (cntiMnt,qui  executorist]uoqucof-  • 
ficium  ad  heredcm  tunfiicputant ,  iurecuiufdam  obligationis  vt  diccrcfo- 
lcbac  Dynus  quem  fupradiclo  loco  Bartolus  rcfert,ncc  tamen  probat ,  nifi' 
cofolo  carutjaoilh  obligatio  c^ua  tcntbatur  dcfunctus ,  continebat  onu« 
burfale  non  perfonalc.  Qiiah  vero  poflit  ofHciuin  cxecutoris  nudi  hoc  rft 
<jui  non  fit  ct  am  Icgatarius  aut  fidcicommiflariLS  adnexum  haberc  OOU5 
burfale ,  quod  fane  probari  nullo  iuris  loco  poffit.  Pccuniarium  enim  com'. 
modum  cfle  oportetquod  t]uis  cx  tc(\amento  (cniiat,  vt  eodem  tcftamcnto 
giauari  per  fideicommiiVnm  polTltjNec  rulHcit,honorem  finecommodo  dc- 
latum  clTc:  Aliocjui  djcendum  crit,'l\itorcm  quoquc  fideicommiffo  grauari  ^ 
polfc^quod  ncmo  vnquaip  dixit.Adlcrt  ctiam  Baitoiusaliud  rcfp6fum  Scx- 
uo\x  inl.f/ltopen.    ^/^.i/y/ </f  ^<//»w. /r»4/.  vbi  ciim  quidam  matri  fiiar  hcrcdi  cx 
partc  inftitutar ,  quatuor  prxdia  lcgaflet,  ejufqucfidcicommifilfet,vtcx  hi$ 
duo  focero  rcftitucrct ,  dcindc  codiciliis  foccro  fidcicommilfum  adcmiiTet,' 
ac  quacrcreiur  an  ca  prardia  nihilominus ,  ex  pra:leg.;to  ad  niatrcm  pcrtinc-  . 
rentiRcfpondit  Scxuola  nihil  proponi  cur  pcrtincient:  Cuius  rcfponfi  fanc 
•  Biirabilis  ci\m  aliam  rationcm  cxcogitarc  intcrpretcs  non  poflent,  dixcrunt  ^ 
matrem  in  ca  fpecie  non  tam  lcgatariam  fuifle,  quhm  clc6lam  vt  miniftram, 
id  cft  vt  iidem  illi  ititci preiantur  cxccutricem,  pencs quam  proindc  non  dc- 
bucritrcmancre  tidcicommiHum  qi  od  ci  non  fucratdatum  nifiproptcr  fi- 
dcicommifl'aiiiim,&:  lubinde  fidcicommiflario  adcmptum:  Ex  coquc  nin)i- 
rum  inferunt,  Eiiam  mulicrcm  exccutricem  teflamentariam  cflc  pofle.  Scd 
quid  apertiiis  quiu)  viJcrc,  In  illa  fpccie  matrefuifle  lcgatarianiJ*  tuin  Scar- 
uoladifertc  fcribat  in  hxc  vcrba:/MJ/i/  fn<rhetetliex pjrie trtiiiit.t<cjt(9tnerfrje- 
dia  lef4utt.Q\x\\\  igitur  dici  non  poffit  Kiiflc  matrcm  nudam  n)imftram,mul-  ' 
to  miniis  cxccutriccm,  confcqucns  eft  vt  aiiaeiusloci  non  tam  ratio,qnam 
rcntentia  quaricnda  lit,  caquc  cmendatio  admittcnda  quam  nosattulimm 
Ub.y  Omcd.i4p.i6.  vbi  pluribus  ollcndimusmcndumcHc  inreceptalccSio- 
nc,&  additanegdtionelegcndumarffow/?o7iWr/7/.  Dcquoquia  illrcpliira 
fcripfimu$,fiuliri  cflct  hic  alia  fcribcre:  Sufficiat  mcnuifle  neq^  ex  illo  ncq; 
exaliovlloiuiislu)Coprobaripotuiflc  quod  Bartolus  probaie  voluity  Mu- 
liercm  cxeciitricc^cftanictaria  el!epoflc:Qno  pia?fuppofiio  fequiiur  totam  ^ 
<|uiftionc  hacex  ir.erafolaqucralioneiari.vdccidf  ndam  cfle.Porro  maflii*^- 
lia  cft  ratio  iuris,  Oflicium  cxccutorisnO  miniUvirilc  cflc  quam  totorisaut 
curatoris,  abcoq*,  idcircoarceri  mulicfc  vta  cxterisomnibusofificiisririli- 
bus  dcbcrc  ifid^J.jhemina  i.T)ercftti»iur.vW\  quod  Bartolus  notat  efle  hoc  ot- 
iiciu  priuatn  non  mod6  vtilitatc,fcd etia  authorttatcnofacit  vt  eo  minus  fit 
virile,Cilm  magno  i^cpr^cipuoquodamanimi  vigoreopusficjquoticscxc- 
«uiio  .li  :qua  tacieda  cft  fiuc  fcntccia:  fiue  vltim.T  volutatis. Vndc  cft  quod  aic 
itji Unftf  j.C.i/e exfc.retitidtc^^cr  i\idic^ii  cxecatorcperduciad  cffc^lu  vjgore 
cei  iudicatxJEoq;  rcfpicictcs  etidrammi  Putificcs  voiueiuc  vcexc^uedarum 


VWmarfi  voiaeaiilcBM  adEpUcopds  p<cliRaiC#liTeI  o}^  i 
Ktfizny^mo^tmirtimt^y^^BmAfm  «egligeiitesfe  prabeiwlllll 
dt'<lci^iidi  ^«llnMiMb  ^Bilitumi  demum  eile  videntor ,  cum  intra  aiiMil 
«aii|ti«c«i«i**oii  n?ati(4arant.f4/».)?o.«/f  rc//4»i.  in  6.Quid  yeii»  abfurdrt^ 
«ttiuimirficfcmaJj-nitrere.id  id  muncris  obeundum,  quod  fi  non  Epifcopi 
popriura,  rjltcni  Lpifco^ii  cura&  nmhoritatc  d;jnu  cxiftimctui?  Autqujd 
ilultiusj  quim  Epilcopum  facere  Tuccedancumac  vclutifueccnturiawm,  5c 
vt  ita  dixerim  vicarium  mulieris  ad  fuppUndtiB  aMAiKn  pegl igcngMtf? 
Fateoi  po(r«  mvlknm  it9  fieci  icgatarfiinfi,  vtmtitdbtita  Ijpi»  iit^iMdjltfl» 
nite^;  yeloK  iiiterpdfiM  perfona  p^r  quS  nrs legata ad  affii  puca (idei* 
cdmiffaciu  pcruenire  vc  im  l.fi<ji*u  Tttio  q,<le  /rg.2*toe?t(itJcgati  d  fpenfatrix 
iolCffpiures  ad  lcgati  coinodu  inuitato«:,vt  ihl,.\bonmA.  icy.dele^iff.iScd  no 
^qv.c  aimitta  poHe illa  ficri  cxccutiice  tcftamcti.Ma'us.n.&  dign/  id  quidJa 
c(U<luani  v^ijimuJicbrisl"cxuslubricu,intirmitaic,&  imperitia  cadet^poffit 

...  7^  ;  T%»^9Kli^^W^Z 

IvSQjr E  rianon  lcuc  argomcntum  ilhtd  vidctur,  quod  huiufmo- 
di  cxccutorestertamcntorum,cxqaoccBpcruncin  vfu  cfle  (flierfit 
chiin  vt  fupcrioriscapicis  initio  fcrTpnniu&,coti  veteri  iurirprud.e«  ^ 
tiac  incognui  ^coepcrunt  cciam  tucores  dici^  Adc6  vt  ob  eaiu  caa^ 
duKitan  quomte  cGcperit  annioiMcixis  qutboa  interdiftuni  eft  ne  totel^ 
itfiicio  fungi  po^pMiceic  eitcotoresfieri  tcftamentbnliiHQuoadufquefu^ 
• '  ijsjfiK^^  V  (innii Nn^rll  68.  «fecifiiaiilliicl cft  fancicumque  vc  ab  hoc  tutefr  . 
\  ^di^nionacliosprohiberi non  oporceat, ob cuidcntem  diffimilicudinis 
lAtioniem  qutSJi  aha  vecx  tutcla:  fpccicsiinpcdimcnto  fit,nc  monachns  diut-  * 
'  nis  vacarc  porui>non  etiaiu  po(l<.rior,quae  monachps  potiili  dccct:  Qubd  fi  • 
«aoeopere  «iilUret  officiumexc$utoris  tfftameivtacij  a  cutorc  pnliniir^^ux'^ 
co^crc  diti*gii«c»>fc»<«itftc^Hj^^  gupillfaMftftimS^- 
iaacm  nifict  %fc!^i>cnCfid«  4c  lc&H^  IVlncitfst  admkticiitii^tatnlicilBf 
.  -  jcri  polTettcicirlitriK  tedaoieiiUDasqoid  artincbat  obfecro  dc  hoc  dubitare 

*  5|kifc^mon^ipo(Icmc(fecxecu;orc?,cauram^idubtcandiexeofumercqQbd 
pupiljarcstutoics  elfc  non  pofTifit?  Am  quonam  colore  capifTent  cxccuto- 

•  ^restcftamcntatij  dicitutorcs,licpium  oflicium  cum  ofitcio  vcritutorisnul- 

|a  focictitc  coniungeretut?  Ncc  tft  quod  qui;lobiiciat  cx  ea  Lconis  Nouel-. 
^  probccrNQnegc.bewtowpltoito^^ 

ctfe<cftam6taitoaMtAd  totiixcflenon  poflTu  >€'^i9 ! 
^fctji^llji^  verum  e(re  placcacvc  8ccotorescfleneqatfit^8c  t/tffSs 
miai^kiiecucores  ede  pofnnc  .Na  re(podebo»In  ni^iacKisit^  ios  cfle;^  ^uia 
^ic  c^mmd^&a  Lconc,&:  quw  Ck  collicucdu  fait  ob  cui^ctc  illa  diticrfitatb 
rationc  quf  ftOAioic  in  Nouclla,.At  in  muhcribas  neq;  talc  qnicqira  coftitu- 
^  fuiifc  acqvcSibtbidebuifre.Cilm  cadc  latio  iilas  .arccat  ab  vtroq; muncre 
|%aj&magia«ip«jiriee  tutriccsclfcnoflincquia  vcnia; 

i6  paciciirS#p^«MeMad«^^ 
L4iec  ohm  co mfc j^tiw»fc abiterac, Adeb vt  ob ca  caos£iiig^8fl>&g te-' 
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cju6daniic]U]sillistcmporibusteftamentavjx  alitcr  i]uim  crdatis  cotriins 
ncrilolcrcnc/.fHi  tifi.nnentoio.^.muler  D. qkitcJidfn.fufer.pifi^GeW.  A^.^.c.*^, 
i6.  Quomodo  igitur  tcftamcncorum  cxccntriccs  elTc  poiciunt^  Nam  ofti— 
cium  iUad  non  tantum  virilc » lcd  etiam  ciuilc  clle  ex  co  quocjuc  conftat  ••  • 
quod  ncc  intcrpretcs  ipli  dil^itcntur  fcruos  ad  ciufmodi  omciu(u  admitti'. 
non  pofTe.Sic  cniii)  B:i\d.ddi.t(l quud[>4tip(yibiis  C.  de  tpifc  p.  cr  t/o»i.  qu.im* 
uistapaccs  imt  fcrui  corum  omnium  i]ujr  in  Facto  magistiuim  in  iurecon- 
iiftunt  /.7«/  hereili  ^^.Lk  cjndicdr  dentoujii  .i.peri.D.  de  c.^fnt . mtnut»  Nimirum 
quianullam  iuris  ciuilis  communionem  iiabcnt)  adc6i]ue  nccprxtonj  dJt 
ry/ii  tesl.itncnfo  f.ferrufi  Authontas  vcro  jlli  excc]ucndi »  vt  BalUus  appellat»  - 
quu^  mris  lu  negari  viique  non  potcft ,  ncc  rurfum  quin  lit  oliicium  ciuilc»  •  . 
idcoquc  in  fcriiuin  cadcrc  nuUomodo  potcft.  /.  i//.<  rt  rha  68.  pc  verb.fi^ni/iCm 
Itaquc  non  cftadmittendadiftinCtio  illa  BartoU  4i/</./. /a//«w<f  tn/in.  vmiu— 
licr  non  pollit  quidcm  cxecutrix  circ  ad  tracbandas  litcs,  fed  polTit  tamen  cf- 
fead  tractandancgotia.  Non  cnim  miniis  incpta  eft  &  inhabiLsmulicraci 
tradanda  negotia quam  ad  tradan Jas  litcs,quot!cs  tractanda  funt  ex  ofticio  •  , 
aliquoquodcruile  iit.  &  confcquciucr  virilc,  Ncalioqui  paullatim  dici  in- 
cipiat ,  Etiam  mul.eri  perinittendum  vt  lucrix  tirc  poftit  ad  onines  res  pu-  * 
piilares  tractandas  prartcrquam  ad  htcs,quud  planc  ftulium  cflct,  Aut  cnjin; 
ncutrum  mulicripcrmittcndum  eft»aut  vtrunique  li  qiio  cafu  tutrix  eftepof- 
lit.Necrurfuserat  cur  Bartolusquafi  fupradicta  diftindionc  mrnus  quani 
pai  crat  Urminis  indulfiirct,rubiicerct,licct  dubiranter,c;eneralioicni  propo-r . 
iitionem,  Fauore  ccftamentorum  rccipi  dcbuiffe  vt  focmmaj  «xecutriccs 
fepoftenc.Nam  imo  vero  fauor  tcftamcntorum  cxigit  potius,vtab  co  quo-*' 
que  ofiftcio  fcrmina:  arceantur,vt  maiorc  di!igcntic,]nduftria,fide,ac  autho--  - 
riiate  voluiuates  detundorum  executioni  mandeniur,quim  permulitbrcoi  . 
fexumficri&  pra:ftari  poliit.Nequc  felicior,licetaudacior  Bald. /«</</./. 
fuid p.iupml  /(s  /;/<;/;. ^.vbi  contendit  poire  mulicreui  efTc  exccutriccm  etiatn  * 
ad  ludicia,  Salierti  quod  pcrtinec  ad  pias  caufas ,  vt  quod  fauori  teftamcnio* 
rum  tribucrc  non  poiUit ,  tribucret  fauori  piz  caufae.  Rauo  enim  quam  ad- 
fertquod  mulier  iaCta  cxecutrix  poftit  habere  adionem  aut  implotarc  ofH-' 
cjum  judicispropno  nominc,Leges  autcnu]ui  rcpcUunt  fcEminasalimine' 
iudiciorum ,  ad  eum  cafum  rcftringi  dcL*eant ,  quo  vciic  focmina  nominc  a-  * 
lieno  agerc  non  fuo  cx  l.aiien.un  i2.Cdepruur4t.  prater  id  quod  tam  gcncra- . 
liscft  vtfi  vcracfTct,rcftringiadpiascaufasnonpoftct,ralfactiameft  ,aut*  * 
faltem  malc  accommodata.Prinmm  quia  fupponit  hoc  ipfum  quodin  cjui- 
ftionc  crt,&  quod  nos  negamus,  Mulicrcm  cxecutricficirepofTe ,  Siquidcm 
prius  eft  vt  cxccutor  quis  lit  quam  vt  eo  iurc  cxecutorispoflit  vel  liio  nomh-- 
ne  agere,vel  iudjcisoflicium  implorare :  Ncc  quemadmodum  quifquis  exc- 
cutor  cft  ius  illud  babct:  Ita  cconuerfo  poffis  dicereomnem  c]ui  fuonomi- 
ne  vcl  agcrc  vcl  iudicis  ofticium  injplorare  poffu  exccutorcm  quoque  eire 
pofterlllud  cnim  pr.xrcrch,  &  antc  omnia  rcquiritur  vt  ciuilc  ofticium  cxer-  . 
cere  poftlt-quod  dcfcEmina  dici  ncquir ;  ALoqui  etiam  fcruus  exccucorclfc 
puftct ,  quiaplcrifquecx  caufishabctctiam  fuo  nominc  aditum  ad  prxtorc» 
vc  cius  otficium  fuo  nomine  implorare  poriii  l.^fixierus  ex  cavfis  ^^.D.de  iudici 
l.mHii(rii.§ji9n  ejl  diihitJium  D«#<<iC.T<Y^.Deindc,  quia  quod  dicimus  pcr- 
initti  mulicribu^vtaiflioncs  cxerccant  qnas  fuo  uominc  habct.de ii  a^ic^ 
oylbusiiitelligi  dcbet  <^uas in ccmluam &. ad f^o^ciii c6modii  cxcrcear^ 

'  •  .  - 
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iimi  ni  ftm  aitea«|t|iliNi^^  Nmi  MklBAm^Wtim 

fttnginondicMW^^i^oamaaioBeribi  flMndata  excrcctAmiMijM 
'fni}nfendU9»€Xdi^kiihii*lt»  tiec  ^  cotrariba^Honemfiiiii)  vel  fuo  nomJjie 

excrccreqbiexercct  inteni  &  vtilitatemalicnam.-quod  tamcnfacit  quifi^iiit* 
cxccatorcft  tcftjinenti.Agitciiim  iradtatque  rem  alicnam  is  cuius  oFHcium 
non  aliud  eliquam  vt  iuliam  dcfunfli  hominis  voIuntJtcm  in  alias  pcrfb-. 
lias1CDllataexequatur>curccque  quantum  potcli  vc  ctlc^uui  fortiacur  ,  cuiua 
xmamtrtSrnon  Ipfefenrafus  6tM  alij  qut  ceftatotisUfaalitatf  mttiierunc. 
■  *    '  ■  il.    '  w.^Vtn 

ERROR  DECfMVS. 

iRAEXLty^eft  quod  idem  Bartolus  fcribit  ad  dJ.dfiltQ  15 
tL:  Mifit^^iej^^  J.gur,  MuUerem  qux  lk|a  ciecncris  ttfkn^ 
mcnuria  (is^iiijjohiitctitzd  fecunda  vocasnon  ide&tmictcreios 
&  authoricatcaicsf<|Qraidi«Qoamui$  amiuerec  tutelam  fttu* 

trix  faftapr<^'5  onerctur.ltanamque  fitfecundumopinioaem 
.  Bartol)  vt  plus  uiris  habcat  ii.uher  cxccutrix  teltamentariaquimquar  tutrix 
cft;Cu!in3incn  nulla  Icgepcrmjnum  iit  uiulieri  fufcipere  executioncm  te- 
AamencL  Pcrmiilimvycto  Ut  4  luftiiuanoiofcipere  tutciaro  fiiio^ni  £fna- 
ttr  (kfaui  nepociiiililflbftTi^^  ?9o^n42.Ve. 
.  «i»/>r.  BaRolom  iilttcraiouaquod  Jusifiudmqucndi  ieiUmenMdif&^fii^ 
'  «miccarur>quamtucclajSiueqi|i6dperm;ttatur  mulicri  iiireordinario,cutcla 
'ver6  non  nifi  cx  priuilcgio  cuius  amifiio  facilior  eiTe  foJct,  Siuc  quod  tiitelj^ 
iniurc  magis  quam  m  fa<5lo  conflftat ,  Execuiio  auicm  tcftanicnti  infadlo 
potius  quam  in  iurc.Su«t  cnim  hse  dua.*  rationcs  quas  pro  tuedo  Bartolo  ad- 
duccre  quiji  pof^lfll^t  ipj(c  non  adducac.Adfcrt  tamcn  ad  feocertiai  fuac  con-^^ 
.firina|fen<iiHqofli<lfep^giJfe|[^^/>^/fy  77*  l<  bntditMemfilipt^dt 

to  alicuidatMiqui  poM^ jiBiam^porcatus  t^^^^ 

'^C^afiexccutorteftjnicntarius  Ule  fit  cui  icftator  eligendifjcultateni  dcdit* 
vtri  cx  pluribus  fidciconimilliim  prxftai c  mallet.In  quo  rurfus  euidcter  fal- 
*  litur.Ltfi  cnim  qui  cx  pJuribusad  fideicommifTum  inuitaiis  aliqucm  eligit 
:{ico  data  iibi  a  tcliatore  ita  facieo^i  faculmte,  voluntatem  tcilatoris  hacjpar* 
leMqujtur}Konidebransei|«xecot6r.tefl»mentafittadict  pftcft,  eofenfci ' 
/yirnimr  dir  esecotoribos  tradamosvNin  tonc  illos-quoquc  execu^ates  0« 
^OIlQriikcre  volumusquifatisfaciunt  voluntati  tcftttO(}S  iiue  k^rcdrs  fmt 
fiuelcgataiilj qui  fidcicomiflu  fibi  iniuftu  prxftcnr,  aut  in  qua  alia  rc  implea^ 
defunlkje^fiiatc^Qiiod  plan^fucntperabilirdu.  Qin  enini  tacit  quod  te{U« 
Cor  fiaci prccepitjficic  tatum  id  quod  facerc  dcbct,  ncc  la  v c  tcftatnris  volii- 
tatcloii^nQoe  ipsu  tcHamctu  cxequacur»  quiim^vc  voUiutt  pareat  ipfe  in  co. 
«odtti^mg^  ell  l  teftatore,  &  vt  fide  foi  ofilfido  iibctctle  &on^re 

;^jdc6nsitt3M|^;iqai  cl;gitiiacit  vel  taquihercs»vidciqua  lcgatariuityct 
^iqua  fidcic^nwlafoirpoeratusHdeicoiniilb,  no  taquacxecurortcftamcsKi« 
Proinde  dicimi)aidi|||;j|O.B^  ilUeffe  meri  £1^1«  quia  eft  meie  vol4catis;^4^^ 
circo  (•!  gedi  faculiati^no  imerciderepcr  Jcportatione,  quiadeportatip  rioti 
4Hiffcrt  V*  lutatcm,ncc  adimit  ea  quac funt  fa<Si  dA.^h.Di  €  tpit.mlmttAed  j|Ia 
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tatcm  IMt.fod,  At  exccutorem  drc&  ius  haberccogcndi  hcrcdisaiitlegaca- 
rij  ajt  fi  'cicoiniflarij  vt  teltatoris  voliintatc  in  plcjt ,  iuDS  fai  ccft  nonfr.ck»  • 
fiuc  pci  ad.onc  hue  per  ifnploraiu  iadicis  otHciii  i<is  iliud  extrceatur  licet 
exccutio  ipia  (iue  per  cxccutorenijfiuc  pcr  herctic  aut  aliun»  tiat,F-id>i  Ht  non , 
iwris.VnJcctiam  cfl  quod  cxecutuiisotHcium  dicimus,  eius  vcio  qui  clcgit 
\tcligcrc  dcbjit,non  tJin  othciu  :]ija  ii  dcb.iu.lic  c]i  6J  non  cjueii;3dn:odu 
exccutori  ^  ictlacorc  nominato  liboru  eft  vt  iniunciu  liue  onus  liuc  honoic. 
vciisdicciciVclfLirc  piat,  vclrccufci:  Ita  dici  poflit  permiQum  clTchercdi,  . 
VlI  lcga:ario,veUldeic6ii<iiri;ioqui  aliquem  tligerc  lulTus  eft,  vt  ncmincm 
eligciido  fc  libci  etjcximat.juc  ab  or.cic  HJctconuviifri.  Nam  C\  nemincm  c- 
Ic^erit,non  co  miiu\stcnetur  vt  ipfc  vel  ipfius  hcrcis  fidcitomilTum  praeftare 
Jcbeat  omrubusc]oi  cligi  potucrut /.  vw«w  cxfdwilu  ^y.^.rogc.df  Ic^m»  2.  qua-  « 
uisnontacx  tcftJloris  voluntatcjdficrividcaair, quamin  ^  ccnamcius^qni  • 
cum  pofl"er,'iC  dcbcrct  noluitparcrc  volur.tari,  Ncalioqui  m  ipfiuspoiei^a- 
tc  fiicrit  ncininem  c!ig?ndonJeic6im(rum  illuforiufaccrc  &:  mancquem- 
admodu  rcripfimus  Dccadc^i.  M.iic  igiturBarrt.lus  &  qui  cu  fcquoutur  in-". 
terpretesprobant  ex.fupr.iJi»5lis  Iejsibus,qn«  Jc  ciigencli/atulc  itealicui  da- 
ta  loquutur  Lxccutcns  oKiciu  c|ua(j  rt  Fa<.to  magis  quatn  in  iinc  lofjitat  nd 
pcrimi  pcrirrogatam  pcrnam,  (inedcportjtionisilla  lit,liucalia.  Qaon.odo 
cnim  agere  autconucniri  extcftamento  cxccutor  poflet  poft  dcportatio-  ^ 
nem,  cuin  dcportatns  nulla  luris  ciuiliscontunionem  habcat ,  A  hiones  au- 
tcm  omnes  itcmq.  teftamcnta  iint  meic  iunsciuilisf  Aiioquipciinde  infcr-. 
rcsctia  feriiQ  cxccutorem  tcftamcnto  fitripofl"c,cil:ncapax  fn  coiu  c  mrau  ' 
qux  in  fado  magisquam  in  iurc  confiftunt.  Quod  tamen  iigs  fupcriorcca- 
pite  ex  ipfo  etii  BjIJo  negauimus  dici  polfe.  StJ  ct fi  bona  cfl^tt  comparatio  • 
cxecutoris  tcft.imentarij  6:  eius,qui  vnfi  cx  pluribiis  cligcrc  iufllis  eft  a  tefta- 
torCjScparada  tamcn  cfTct  hac pai  te  pcr na  dcporiatioris  ab  illa  qua  nicreiur 
patitvirq.mulier qi.^  aJ  fccuJa  votj  conuolauit.IJeo raq.  parna dcpcriatio- 
nisficulcatcm  eligendi  no  .idiuiit,quoniam  voluit  ttftator  pcnderc  clediio- 
ncm  ex  mcra  graiiati  volutatc,quar  haud  dnbic  no  intetcidit  pcr  dcportatio-- 
nem,fed  caucm  manct. At  pcena  quat  proptcr  fccuJas  nuptias  j-arcti  irroga- 
tufjVtcxccracomoda  omnia  qux  exprioriscoiugislibcraliiatcproucnciuc, 
eripit  fupcrftiti:lta  ncc  cligcdi  facultatcm  vlla  ci  falua  rclinquit,vt  polfit  pro 
arbitrio  qucm  vclit  eta  cx  ipfis  hhtvis  ch^tx  tHotidLz.dtnoneUgfeitind.fthh. 
ptuher.Q!  Kow^ll.ii.deniff.rap.i^^.vnde  fumpta  eft  A/'//;.  UicruhccC  de  fec.hupt.  ■ 
Ncpcquod  vt  luibniinusait  libcrisomnib*a:qualis  per  fccudasnuptias  ta-^," 
Cti  lit  iniiiria.Nectatu  libcris,fed  eti5  inarito  quc  honor  benc  iranfadi  ma-- 
trimonij,  fidcs  ctia  comunium  liberorfi  pcrmoucrat  vt  matri  dc  qua  mcliiit^ 
pracrampfcrat.clcdiuncm  daret  M-o.fl.l.ynJtexf.tmiltA  ($7. jf.v/r.t/c  /,»;^.i/.z.Neq. 
cmmquicquSicfcrrcarLifroranlupcrftcs  mulicr  facultatcm  illa  cligendi  ■ 
qucni  vcllet  cx  libcris,qua  habent  maires  omnes  qiix  ad  fei.uda  vota  no  co» 
iiolat  habuerit  ex  mariti  prxJcfut^li  exprcfla  volutatc,  an  cx  1(  gis  difpofitio- 
ne;ciim  vtroq.  cafu  pcrinJc  Jccipiaturpiterqui  nu  lals  dc  nuirc  pracfuflv- 
pfcrat.Eadem  igitur  lationc  diccndum  eft , Si fuppolTto  ei rrrc  interpreti.m 
fingas  vxorem  fadSexecutricem  tcftamcntariam  a  iiiarlto,eamque  nuduin 
miJato  cxecutioni  teflamcnto  fecundasc^traxiflc  nup{ias,N6  eifc  ampliut 
mulicri  pcrmittcndum ,  vi  exccutricis  officio  fungatur,  cwm  eius  fides  qi'«e 
maiiram  prouocaucrat,vt  ezccucionis  officium  ci  dcnundarct,  fufpccta  cfle ' 
^   ,   .    .  .         '       .  caperit  .. 
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Cflcperit  exquo  die  maluitilla  nouum  marituna  quarrercjCjuam  \n  priore  ma  - 
trimonio  perftare»  Aijuo  trmporccrcdibilceilnihil  nd  bd^uia  iiUvt  libe-. 
fQsprtoris  m^crinionij  rpolier,  quos  etialibcnicr  Ci  pofTet  excoriarct  pro  vi- 
ro  V t  Bart.  loquitur  /w  .Aiiih.tnMnri mm.xuQ.qn4nd.  tnul.  tfit.offit^  f*^"^* 
potffi.lndc  Ci  qui Jem  eft,qu6d  etial)  tcftamcntaria  tutrix  proponaturjpfo  ta-  ' 
mcn  iurc  tutnx  clVe  Jc(init,lUtim  atquc  ad  alia  vota  coiiolauic:  ita  vt  nec  in 
agnatoruaij^  cagnacoruniyneciR  iplius  quoque  maginrat^potcflate  fitta- 
cerc  vtrutrix  nianeat  illa  quac  rccundum  virum  expcrti^eft.Ncq.  minils  ho- 
die  quam  olim ,  tamecil  vctus  iilud  facramemum  quod  olim  praAabat  mu- 
Jierrenuacian$recundis  nuptiis,&  Velleianoabrogacum  hodieriCi&  m  vAi 
ertc  dertcritquodpertinct  adfccundas  ^uth.fMfjmetm» (otLvt.^cm' 

per  enmi  hoc  renunfit  cx  ii:re  vcterc ,  vt  quemadmodun)  tutcla  vinle  offi- 
cium  cR,ita  no  pof^it  ad  iliud  admitti  rocmina,Nin  vel  ex  rcrcripio  Principis- 
ytin  ivh.D.fie  tutr/.2m  co  folocafu  quo  luftintanusid  pennifitjhoccft  ciim 
mater  vcl  auiacutrixefre  vult&qnandiu  fecundic  abftincc  nuptiis.Sic  cnim 
&  odio  macrisbinubae  &Fjuoreliherorum  coftitutum  eft,&  cofticui  zquif- 
Amum  fuit.Qubd  Ct  mater,quac6ftattutricem  efrepoftcjnectantumtefta- 
menraria^red  ctia  IcgitimSjdefinit  effctutrix  ciim  ad  fecundasmipciascouo' 
iac,Qii2nc6  ccrtius  eft  dcfmcre  ilU  cxccutricem  ene>aui  vc  meliiU  dica»  non 
pofte  exc(futricis  ofiicio  BiBgi  ex  quo  diealium  maricum  quacfiit.  Hoc  ipfum  ' 
naquein  qu.Tl}ione&.cofrouerfiaeft,An  porfit  iHaefreexecucrixjCum  quo- 
quc  cilm  li  fccundis  nuptiis abftint t  Icaq.  vt  ciiiiis abfoluamus .  fatcamur  ri- 
diculam  cftcBartoli  qu£ftioncm>  quarfupponitpro  veroquod  taHifhnMiin 
cit,Muliereni  cxccutriccmtcftameutariameirepofle», "  . 
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iilam  vniucrfam  propriatelbtoris  vocc  cxprclljm,pcr  fcptcm  tefiiujn  can- 
dcm  rcm  adlubitorum&:  rogatorum.voccs  actcilationcs  proban  oporicat: 
Loiigc  tamcn alius hodie  vfiis  efl  eorum  ceftamcniorumjt]U5  niagis  trcque- 
tantur,licct  nuncupatiua  paflim  appcllentur.  Qm  cnim  tcltan  in  lcriptis  vc-. 
lmt,pauci  rcpcriuncur  proptcr  pcriculum  cjuod  fiibeflb  viclct,ne  cjuid ex  fol- 
lennibuspraEtermirtatur.  PromJe  cuin  leltameniorum  d  uiriorummacaiit 
vt  vcl  in  fcriptishanrjvcl  pcr  nuncupationcm  ,  ncceflc  cll  vtquifquistcflari  ' 
in  fcnptis  vcl  non  Viilt,vel  nefcit,vel  non  potcfl,  aliud  tcftamenti  gcnus nc- 
ccfTano  cl:gat,quoi  dicitur  pcr  nuncupationcm.Cuius  tamen  clciSlio ,  ccrtc 
multo  pcriculolior  cft ,  non  pioptcr  follcnnitatum  in  eo  fcroanc^arum  mul- 
litudincm  (funt  cnim  longcpauciorcSiquamuisnon  prorfus nullac /./» 
mefjtif  i6.C,de  tejiuin.J^cd  quia  voluntatis  probatio  iJc  follcnnitatistotapc- 
dct  cx  lubrico  fidci  tcftium,cx  quibus  fi  vei  vnum  mon  contingeret antc  tc- 
flatam  dcfundi  voluntatcm,aut  aliter  quim  tclles  cxteri  dc  voluiatc  illa  tc- 
ibinonium  lerrctgftamcntum  totum  intcrciderc  neceflc  cflct.Parum  cnim  , 
eft  quod fcptcm  tcftcsadfucrint  li  non  ctiam  ilIuJ  concurrat,vt  omncs  in  tc-' 
ibticationc  acprobationc  voluntatisc6fcni!ant,lta  vt  nihil  profitmaiorem 
tcftium  partem  confcntirc  i\  vcl  vnus  cx  fcptcm  diflcntiat,adeoquc  non  co- 
fentiac.Nam  llcuti  (ufficit  follcnncm  numcrum  cxaudire  vt  fci iptum  eft  in  /. 
hcrctlii  ^aU}}}  ii.D.fjui  ff/ijrn  faccr.pof^.  ita  non  minorem  quim  follcnncni  nu- 
merum  cxaudirc  ncceirc  eft  vtfubfiftat  tcftamcntum.Quidni  vero?  cilm  c- 
tiam  in  teftameco  in  fcnpcis  placcai  Bartolo  citcrifojUc  vulgo  imcrpreiibus, 
^  •    ;  ad  w.*D.  te^^m.  qHe^nAdm.  aher,  Si  vel  vnusdclii  cx  tcftibusSc  fignatoribu» 

-  *      qui(iuemortcprxtfcntus,f»ucquoal  ocafuflgnum  luum&  fubfcriptionenv. 
.       rccoi;nofcerc  non  pofTitjCorrucrc  ccftanientum,  nec  fufficcre  vt  ab  aliis  liue^ 

•  .        conteftib  fiucquantumlibetfidcdignispcrfonisextrinfccusalTumptisca 
*  ■         '   ;        i-ecognitlo  fiat.Quamquam  non  ncgo  nanc  Bartoli  fentcniiam  a  rationc  lu- 

■  r      .  -  ris  abhorrcrc  vc  fcquenti  capitc  dicemus.  ScJ  in  tcftamcto  nucupatiuo  non 

*        '       pcrindcdubitaripoteftquin  vcrifllimum  lit,quod  volumus,  feptem  teftiuni 
.        '   confcnticntium  vocibusomnimodo  probandum  cfle  toiHm  quantuni  illud 

■  '        cft.quod  tcftator  voccfua  cxprcfTerit.Hmc  nimirum  illud  cft  quod  vt  tcfta- 

tonbusaducrfuspericulum  quodcxmortcvclpcrfidia  teftium  immincbac, 
'  •  '  .      .    .      fuccurrcrctur,inLcrprctcs  induxerunc  nouum  teftamenti  nuHCupatiuigenus 
.      ■      omnium  quac  hodicfrcqucntantur  frcqucntiflimum,longaque  confuetudi- 
ne  vbiqucgcntium  rcccptum,vcnoftntrad:anti<J/.W'.C.</f /y<^r«.quo  tcfta- 
tor  non  tantum  fcptcm  tcftibusconuocatis,  fed  adhibico  ctiam  notario  vo- 
. '^.  .        luntatcmfuamdcclarat,propriaquidc  voccquodadhcredisinftitutioncm, 
'        f        aitinet,fedquod  adcEterapcrleclioncmfcriptuiff,quianotarioprimii(|i^ 
.  confcrib:tur,ctiapriilsquauueftcsc6uocctur,tumpoftcaquam  cofcr}pta,&U 

♦  ^  ..    *  *      in  mundum  redada  cft,  tcftatori  /imul  ac  tcftibus  publicc  lcgitur  ii  notari(^ 

-  -       •  qui  poftmodii  adhibica& fua  &  tcfliu  omniu  qni  iiteras  norut  fiibfcripiia- " 

.  "'  ne  tcftamcntum  redigit  in  formam  inftramenti  publici :  Vt  co  fado  ncquc 
K^-. -  .  .  •  voluntascelhtoris,ncq-,  tcftamcniifollcnnitasindubium  rcuQcaripo0Stci- 

* '*  trafollenemfalfiaccufationem, aduerfusnotariuminftituendara  fifuperftcs 

li, '    -     •     •  '  iit.Sin  ia  defun£bus,iductfus  inftrumcntum  ipfuni  fiuc  pUrs,fiuc  minus  fcri- 
^  pturacontincri  dicatur,  qu2im  tcftator  protulcrit.  Quo  rcmcdioncgari  non; 

poteft,  quinmultis  probationum  Jjfticulcatibus  &:  pcciculisobuiaw  catur, 
<cuiu|iacia  tC)Vtin€a'Ccris  omnibuscxpedicior  cucioiqi  fcaipci  fit  probacio. 


■  *  *  •••'•*.  , 
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^»fe     iaftHWwamu  pBWfcuni^  qaam  quae  pcr  ceftcf  A  «;^M||ftbfifoif. 
Mfi  17I  c.  irivMMr*  ^dkcsftaMtto  mftniineiito  doaeoriuiitw  pntftbu 
^Cioncs  icilicec  verkacit  5cToj|ennitads  in  co  defcript^  »vel  ex  eo  prar/tim- 
0t2«ilMpiltBal<hiM<^%*i<  numert  t^,Cde  ttSUmentAicit  cilni  idonca  &  fuf* 
ncieftsprobtciopertcdesfada  cfl>  non  nnnilsilla  virium  authoritatis 
iiabcai»quim  <i  pct  inftiumcntum  fa^ta  cfTct  /.  m  exercntdts  15.  C.ce prohdt. 
Sed  tamcn  nehanceeo  nouam  totique  vcteri  lurirprudcntiar  incognitam 
ccftaadtratiooem  probtce  po(fi(iitiDulttiinpcditiiit*Ncc  illud  itiilmquod 
fboniMfiii  pnidentiim  hoftiotoni  fcnAf^  mence  abhorrct  »,c)iiamqinfla  In 
rpt^otimomentifprimiim  koc&  maximumauiddam  eft«  Scd  ezpotiflt- 
HDtei  ntiones  quibtismocos  fiiiftemagoosiUos  virbicredjbiieeft»  ncin 
tantacondcndotu  teftamencorum  variecatei(|uanta  fuit  i  primis  iJIiS  fcculis 
promulgat^  Icgis  u.tab.ad  luftiniani  vfquc  tcmpora  hoc  teftjndi  genus  vel 
obferaarc^vei  induccrc  potuerint;Nimit  u  quit  cuni  in  ai^ibusquide  hu- 
matiisomnibust  rcd  potilQmilm  in  tedamentisscper  vi&u  lic  maximeperi- 
ootoiiijifttOwt^ttiitieitiuripropterea  qti6dde  lefiain€tocfi  6dc  ac  vcri*. 
ute  06  pri&lifanuri  foletiquam  deceflerit  is  qui  teftatus  foifte  dicitu^,  9c 
qai  proinde  volmtt^  foam  aot  teftari  aut  declararc  aii>plius  no  poteft^ihjH 
maiori  curx  fuic  Icgiflacori  duilitqu^m  vt  in  ceftamccis  ordinadis  ets  cura- 
rec  adhiberi  foUenicatesiquae  non  (oliini  raincdmiiiifcedi  rationc  omn6>fcd 
cci&rurpicione  impedircnt.Inccr  quas  illapratcipua  &  coQans  feniperfuic 
.  vt maior  &l  folicnior  tcOm  numerus iu  teilameuto> quam  in  alio  vllo  tftu 
(idhiberetar:  Kec  lantdm  maior  nuraenit>(ed  etii  qubd  prxcipufi  cft  >  catii 
M^fi|Mrom'  qoarum  fides  St  ceftaAo  min^s  Aifpe^  vidcri  poftci»lta  vt  ne- 
q[Ki4Uipubercs>ncQuc  forminxia  ea  rem  teftes  ede  po(fint»n6  masisqoim. 
peregrinitiut  qui  ali^s  omuino  func  inceftabilcsyAdeb  vc  riequc  caBisiueei 
cepcusdCtqui  camenomnium  maximeexcipiendusvidcbacur)  quo  tot  tc- 
<ftiuhaberi  co^ia  nuWoiwociovoiVct  Lcot)fietunturS.$.i.D.deifir*  f<w/#ri//.Nifi 
<cuin  veiitraftico  tciumentu  nc  rurijpoii  Lyl.CJe  tefi.ytl  tcpore  peftir,quo 
110  eifli  necfMpidorfi  te(^ 

;oiidiaii  eain  ob(cniation€>qaa  hodie  vtimor*njhil  iacilias  eft  qa^ro  vt  bl 

miaceftamencocominittamr.Necenimteftacorcs  illi  funtquihodiete- 
intur>rcd  notarij  qui  vix  femel  aUocuci  ceftatore  in  lcdo  iacemcmjfcmi* 
^neceni  &ba!buticilcem)tefhimencuroIiconfcribunt,nd  tnodoremotii  te- 
ftibust  fed  pleruquc  ccia  abfente  ipfo  teftacorct  a  quo  falie  didlari  tcdamctu 
OportereCtnc  dubirari  poflcc  quin  ex  eius  voluncace  fcripcu  eifcc ,  quicquid 
IbnQ^orcripcu  pofteaiegcrecur.Tilm  couocatistcftibiis  tcftamcntu  k  no- 
""^^ucttafientc  vc  plurinidm  teflacore^  aoi  fi  ot  qoandoque  aper  iat>oi^ 
^llilcn  heredis  declartnte,Qaan  c^tcra  onmiti  qaae  teflamenti  ^ni- 
ptnrt  coBtUieotartVc  legttt  fideic6i»iira,cutel«e,  non  xque  debeanc  exptiilii 
vocepropnateftatorisper  nuncupatione  tcftantis.  Ita  fit  vceaplerumque 
fcribamurtScfiripw  legancur  a  notario  quac  non  tantum  an  fcripta^fcd  etia 
vtru  dida  lci^ique  Cvqt  ncmo  ex  ceftibus  fciac  fi  dc  eo  pof^ca  incerrogentur, 
iii  ip(o  etiam  inlUny  kdi  iam  publicacique  ceftamenci ,  przfercim  verd»  fi 
quod  per&pe  fit  V|ppi'&  imperiti  teftes  vocaci  proponancur »  ' 
;ktuM^ftitdm  qdodqevftoi^ittraci  &  pcr  iudtcfiinterroganrurr 
Sitefti,  vtnihilaiiudftfj^«i4lttevclint,mfi/  ~'  ■•^-^-^^y 
"'^  TtfAancfifioaiii^ialiytidi 
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^notario  fcriptum  inueniatur^falfi  fufpicionem  inducani.quar  ipfosfingulo» 
ni.ng!sqi  ain  notarium  onerctj&qux  follennis  accufationis  materianvpraj- 
bcre  pollir>aut  aducrfuscos,autaclucrfas  notanum  inflitucndac  >  quam  finc 
capitis  pcriculo  vidcani  tcadari  &  expcdiri  non  poffc.  Nequc  vcr6 ,  qui  ad 
tellamenti  nuncupjtiui  follcnnitalem,  &  vt  vocat  pnblicaiionem  adhibcn- 
tur,ad  aliud  fc  aJIiibitos  putant,qu^m  vt  vidcant  ,audiantque  notarium  di- 
centem  ic6lum  a  fc  publicatumquc  tcflatoris  pratlcntis ,  kd  taccntis  tefta»  • 
iTJcniu.N;hiI  miniis  curantes.aur  cogitantcs,quam  quid  notariusIcgar,<juiii-  ' 
niod6  id  tcftamentum  clTc  dicat.Diccrcs  agi  de  nur.cupaiiuo  c^citcftamen- 
to  in  qiio  tale  ahquid  proformaconlliturum  efta  luftino  inl.  hAc {onfuhijii^ 
nia  S.C.<jt4$  tcfi.tni.fac.f>o^.verf.  dtdon  bnrHAna frjplitAi-,(\^x  tamen  ex  foliscac- 
cishanc  per  nuncupationcmteflandi  viam  aperit ,  antca  5c  in  id  vfquetcm- 
pus  inaiiditam,&  multjs  alias  exigit rollenniCatcs,qua;  a  notariis nollri  ten%- 
porisnoftadhibcntur.Exquo  cuenitvteofaltem  cafu  quo  ncque  te/latoris, 
neque  tcflium  l:tcrasfortaifc  nefcientiuin  fubfcriptioncs  vll^  inicrucnerint, 
quas  in  nuncupatiuo  catci  teftamcnto  luflinu^  omnino  rcquirit  wcf.i.  i>4c 
confulti/iimd.a<ih\h\to  ctiam  tabulario  vel  oftauo  tefte,ncquidfiilficommic- 
tatur,  fit  in  arbitrio  &:  potcftaic  norarij  quicquid  vclii  fcripturarfuat  vel  ad- 
derc  vcl  detrahere  impunc,Cum  fciat  fieri  non  poflc  moriDus  noflris,  vt  dc 
falfo  quxratur  citra  follenncm  accufationcm.  Nccrurfum  vtta  ftcilisquif^ 
quam  (It ad  cam  accufationcm  inflituendam  qux  talionis  pocnz  (it  obnoxia> 
cnius  mctu  vel  audaciflimus  quifquc  &  veritatis  ccrtilTimus,nifi  certiflima» 
quoqueprobationeshabeat^rubcundo  tato  pcriculo  dctcrrcatur.Dcoique- 
quoticsteflamcntum  nuncupatiuum  hodie  profertur  fcriptum  &  inpubli*  ■ 
cam  vt  aiunt  formam  redadlum  a  notario,nulla  dc  di^o ,  (bla  de  fcripto  ru*>  • 
pcreftquarftio  »perindeacfi  rcse(rctdecontra(5lu  qucm  intcr  viuosinitum 
procfeniibus  tcftibus  idcm  notarius cxccpifrer,nu!la  alia  diffcrcntia nifi  quod 
ad  tcflium  numcrum  attinct.  Nam  quod  ad  ipfam  hcrcdis  nuncupationcm». 
qux  cum  fit  c.iput  &  fundamcntum  teflamcnti,  ipfafaltem  propria  vocotc-  ' 
ftatoris  Heri  dcbcrct,iam  ferc  in  vfu  clTe  dciiit  no  foluni  vt  ica  fiat,  fed  ctiaiii^ 
vt  itatadam  cdefcribatur,  Cotrniisnotariisplcnfque  fcnbcre  nominaturn 
iuillchcredem  ateftatore.Quomodo  enim^inquiunt,  nominatuscflepolTct.  • 
ni(i  oreac  vocetcftatorisPQiiod  fi  ita  cftarquc  probari  potcrit  ctiamlcga- 
tarios5c  hdeicommifrariosomnespropria  teflatoris  vocc  nominatos  elle^ 
N.im  &  fimiliter  notaujjfcribunt  rcllatorem  Ifgata  &fidcicomiflaieiiquif^'' 
ic.Qiiomodo  autem  rclinqucrepotuit  finefcripio,  quin  vocc  fuaidcxprcf-  • 
fetiii'  Et  taincn  frcqucntiflimo  rcrum  vfu  copcrtum  cl\,tacerc  tcftatorcs  fo- 
lerc  cum  noiarij  Icgunt  ca  quar  ad  lcgatorum  &  fideicomifTorum  fidcm  ^er^ 
tincnt,vixquc  incipercloqui  ciim  .id  hcredis  nuncupationcm  deucntnm  efl. 
illud  ergo  faltcni  vel  ex  vctcre  ipforum  notariorum  morc  rctmeri  oportc-* 
rcr,vt  in  omiii  teflamento  nuncupatiuo  fcribcrctur  Nuncupaium  fuitfche- 
redem  a  tcftatore  non  tanium  ore  proprio,fed  ctiam  quod  addi  folcbat»alfa 
&  intcUigibili  voce,  ne  diibitari  polTct  quin  ita  res  ^cfb ,  &c  ^  tcftib.  omni- 
busca  vox  intcllefta  fuiflet.Dc  quotamchodic  tatrcquentcr,tanique.pTO- 
babilitcr  difpuraiur,vt  interdum  etiam  fa^i  qurftio  incidat ,  An  tcftamen- 
tuni  conditjm ,  aut  vt  vcrius  dicam ,  leClum  m  co  tcmporc  quo  adhuc  loqui 
potcrat  ccftatorj  an  quo  iam  ucr  niorbi  grauitatcm  Joqui  non  dabatur. 
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tefidttrm, 

m 

^:^^  S  s  1 T  a.v  E  hoc  tam^  c$ftitif  >G  non  taotdni  lieffdisia- 


K^ci^^^l^ifttcuiioncni ,  fed  ctiamlcgita&  fidetcommidk  >  qus  notar 
Ps^iti  rius  reliaa  iuillc     ibic  ,  tcf 


:  ,  tcilatores  oreproprio*&  perin> 
dc  alca  vo«c  cxprimcrcnt:  >  Quomodo  haud  dubic  cx  ratio- 
_  _S^^*"ciuri$  cxpt  imerc  cogantur  qui  vtiliter,  tutocjuc  pcrnun- 
cupacionem  tei^ari  volunt.  d.  /. hdcconfiltijHma,  Nam  Ci  telUmcutum  quod 
td  interrogattonetD  dteriu^  condiniin  cfle  dicttur  nolllus  mooientieft, 
ctitm&  tAatoc*t<i  tmcrrogatioficm  sppofu^  >  &  articulatt  Toce  f«w 
fpondcatLtdeciDO  tamen  latms  craifbandum  eric  in  fcquentibus  »  mulci^ 
'  inagis  (i  folo  nutu  ( in  rolis  nimquc  fideicomniillis  &  quidcm  iit  qvc 
ab  intcrtato  relinquuniur  icccptumeil  vt  nutu  rclinqui  podint  Lnntuxi, 
de  le^<it.  3. )  quanto  niagis  diccndum  elk  non  valerc  teitamenta  qua:  nec 
alio  juterrogante  >  nec  tcftacorc  ccipondcntc  coraui  teAibus  £anc ,  fed 
folo  notario  Icgcntc  ^nec  mfiiiU  ucente  teiUKore  ff.qiMm  tpiii  teftibna. 
Etfi  oec  dobtkaEi  ferc  poted ,  quin  omnit  hniimnodi  teftameott  fitnttd 
intcrrog^tioncm  nocari)  t .  ftd  tamen  occultam  >  &  io  teftium  abfcntit 
la&ami^tcqtte  hoc  ipfo  magis  furpcdam.  In  rumma ,  qua;  fic  6uncteftar» 
racntanontam  ficri  videstur^  cclbtoribus ,  quam  non  reuocari  ,  iam 
fa<fta  fcilicet  ^  notariis  ,  hcCx  nuncupaciua  dicerentur  a  nuncupationc 
facicndaper  notaciumiaucalium  nominc  teilatoris ,  non  ab  ca  quac  ^cri 
debeacpcrip(tim  tel^rem  »  CoOtr^  qu^  (criptom  ^t  ltkd^  UbdC  tm^ 
ftdiijims.d.lkt  HfUmenlu  iG^tJk-^f^'  &  m  f. nb, laJL£9J*^m0t\gk^ 
antiquis  ilUs  teftamemis  qu«  pcr^s&ltbniroficridicebtittor  ,  cofn  dua 
tfcnc  ,  familia  mancipatio  &  nuncupatio  teftamenci  ,  vc  in  fuperiori- 
busdiximus  ex  Vlpiano  in  Fr^gmeat.  fit,  10.  Ccrtum  eft  nuncupationem 
iljpctiam  cafujnon  ab  clio  ficu  potuiflc,qiiam  iteftatore  ipfo  vcrba  illa 
follennia  profcrcntc  ,  5c  ad  icftes  dirigcnicH^c  yii  hts  i4>hIps  cenf-^f/at^ 
fta  funl,  ita  do ,  it4  le^o ,  it4  tcflor.  Itd^ie  yaij^ites  teflimoijiftm  perbAetHf, 
Qj^us  eisgo  ferat  teftarocnci  nuncnpatiui  cuiui  lota  fobftanti^^^lic  nnnatpt^ 
tM>^  ceoriAic  >  fieri  nancupationcnili  hotario     sb.  aU<|)Qi^^.teftato- 
ref  Aut  qn^is  vnquam  ex  prudcntibus  putauitrufficerc  io  cam  i^em  pofle 
*  folajji  tcUatoris  pra-fenciatn  cum  taciturnitatc  coniundbam?  Jtcfmque  cx  par- 
le  tcftiQm.folam  fci  iptur^m  nocarijquicam  voluntatcm  coram  fcptcm  tc- 
ilibosdeclaratatn  faiffc  fcribat ,  Dublicoque  ccftetur^inftrumcnco?  Hinc  ni- 
'  mirum  qua^^cincsillxtani  varie  ab  interoretibtts  noftiis  eico£itatx,rcd 
prudentibus^a^^|^iiicognitae>An  cltofulacodicilltrisff.&  tlia  nutofinodl 
daufuIae,qtta^|lP||p^a(limapponamurin  teftamencis  cenieri  de^fafit^: 
tf^odtzr  cYvolunt^i^KUatnrisTanrotius  ex  iiylo  notariorum  ,  dc  qno 
Bart .&  al  I j  4dl.uD.de iiir.codic.Kij^,da l.CenturioJe  vulg.Sc fu^.fubjl.  Zczh)^^ 
dem  alia  fcntiunc  ,  fcd  ilUhauddubid  vcrius  qui  putant  in  dubiopimh 
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rcmcaiusvim  &  poicftatcm  ncquctciUtores,ncque  ipfiquoque  notarr} 
n\fi  pcrpauci  intclligunt,fcre  omnesignorant.  Quattiam  aucem  i^not  anti» 
voluncasc(rcpotcft?AutquiscfTe<ftu$claufu!xquarnonritappo(ita  ex  vo- 
lutatc  tcftantisfHmc  deniquc  ta  frcqucntcs  hodic  dc  falfis  tclUmemis  noa 
quidcmaccufationcsjfcdtamcnqucrclxjqiiacne  in  totidcm  accufationcs 
euadjntfoius  infcriptionis  mctus,pcriculumquctalionisimpcdimcnto  eft, 
Prarfcrtim  qubd  fit  narc  falfita*  cx  carum  gcncre  ,  quartanto  pcriculojfiorcf 
funt  quaiub  diliicilioris probationis ,  Cum  nihil  facilius fit  in  tanca homi- 
num  pcrttdia&  improbitatc  ,quim  vtrcpcriaturnotariusaIiquis,qui  poft 
miilios  foiteannosfcripturaniteftamcnti  cxhjbcat,  firptcm  cquidcmte- 
ftium  nominihus  munita,  fed  coi  u  qui  cxhibitionis  tcmpore  iam  dcfun^ti' 
omncs  inueniantur,iiullifquc  prartcrci  fubfcriptionibus  vallalS.  Quod  ciim 
accidit,quxna  obfccro  dctcgcndx  falfitatis  ratio  rupcretic  potcft,fi  no  c  nu- 
bibus  probationcs  dclabanturPDiccs  idcm  in  contraaibus  quoqucconfcri- 
bcndis  fubcflc  pcriculum  fi  tam  improbus  notarius  inucniatur,qui  fiue 
viuis  fiuc  mortuiscontrahcntibus  mftrumcntum  aliquod  profcratcui  non 
alijtcftcs  quim  qui  iam  dcceflcrint,  intcrfuilfcdicantur:  Ncc  eominilst*- 
n^cn  conftarc  fidcm  pubJicam  inftrumcntis  dc  contraau  faaris ,  ctiam  qur 
rroducantur  co  tcrapore  quo  tcftcs  iam  fint  dcfundi ,  dummodo non  pro- 
bctur  dcfunctosiamtum  hjifrecum  inftrumcntum  confcribcbatur,quara-* 
uis  ncc  a  contrario  probcntur  fuiftc  adhuc  fupcrftites.  Quid  enim  certi  cf- 
fet  in  rcbus  hunianis  fi  fufpcda  ficrcnt  omnia  cx  co  quod  excz  mortalinm 
auiditas  &  malitia  inuchcrc  poteft? Aut  quid  pcrmittcndum  fi  prohibenda 
luntomniaquxpcrhumanaminfaniam  corrumpi  poflunt>Vcnlm  facilis 
jcfponfio  eft  ex  lis  ipfls  qui  iam  diximus,  Longc maius pcriculura  fiibcfle 
falU  comminifcendi  in  teftamcmis,  idcoqucmaiore  cautioncopus  cfTc, nc 
qua  ci  comminifcendo  fcncftra  patcfijt :  Nam  in  contraaibus qui  fiunt  in- 
tcr  viuos,pcndcntqucnoncx  vnius  hominis, fcdcx  duorum  pluriiimvc 
voluntarc  ,  multa  funtquar  comradum  vcl  piarccdant ,  vclfcquantur  cx 
quibus  facilc  fic  coUigerc  t|uid  vere  gcftum  fit  I  concrahcntibus ,  &  confe- 
qiicntcrquidfalsoabiisgcftumfingatur  :  Prxfcrtim  vcro  fictrcduro  ali-' 
quem  cotraaus  habucrit  huc  cx  vtraqucfiuc  ex  alterucra partc,  aut  fi  nullu. 
Waeiiim  vcl  non  fecutaobfcru.itio  magnu  argnmemu  prarbcceoru,qux 
vel  prrccflerunt ,  vel  non  prarccfjerunt.At  in  telkamcntis  nikil  talc traaari 
poteft,quaf  ciim  cx  folius  teftatoris  voluntatc  pcndcant  ,  ciquc  voluntas 
■ullu.-ii  cfFcattm  habcrc poflit.nifi  mortuo  dcmum  tcftatorc.  longc facilius 
eltvthngacurtcftatorvoluiirc&dixilfeidquodncque  volucrit  vnquam, 
ncqucdixcricmfiabmifio&abipfofaciendi  teftamcnti  temporc  proui^ 
dcaturtnm  muhis  adhibitis  folIennitatibus,vt  iwfirpoftci  laborandumin  ' 
probanda  tcftamcnti  vyritatcfcd tantum  in  adiuuada  fi  opi»«  erit,aut  intcjw 
pretanda defunaj  hominis  voluncatc.Proindc  fatcndu  eft  nunqua  pcrmitti 
©poriere  vttcftamcnti  quamulibet  nuncupatiui  fidesex  homjnis  vniusqul- 
tumujs  notarij  publici  tcftimonio  pcndeat,Maxime  cum  in  hoc  tcftimcn- 
torumgcncrc  nou  /itnccefrariafubfcripcio  teftatoris  ncqnc  tcftium  ,Quo 
tamcn  vnico  fortaffis  rcmcdio  fuccurri  poftct  fecurirati  teftamentoru  adicc 
ius  penculum  falfitwis,  v/  w  d.Lh^ C9nrylt,fim4  8.  C.  qM  trP^.  f4cer,  Poff.txux 
uon  valentctcftatore  fubrcribcrcproptcrcxcitatcm  rcquirit  tanto  maeis, 
aanto^ue maioiis  tcltium  numcri fubfi:riptioncai.Scd  nonaduerfus  ratio- 


nem 
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nem  iaris*  qt»  validitatem  teftaii»nti  non  tantikm  exifit  vt  tcd^to- 
rUvdliiiitaEc;iii|«U^CMftcCi4iBd  iUiM[<iuoauepr«IH«l?tV<»itmtj&  iUa  lii 

lbHtiiDiM><»iiiii>lil«iili'ita rollennititibos gug  neccflkriar  vife  funtaci 
•ftamtantitnoilliiMltiqoanti  re(lamentumeft>conftituendum :  CwbmW' 
aliud  fittcfttftientomquarolexiVndcac  primvisillcfluxit  vfus  ccftamento- 
rum  t  vt calatis  comitijs  fWr^nt ,  ncc  aliter  fieri  poffent >  (]ucmadmodum 
aiibi  rcripnmus.  Atquc  hoc  ipfum  quidem  quod  nos  iioc  capite  aduerfus 
^jliacupatioa  hodtcrni  teniporia  teftaoiciiu  dirputaoimut  »  phcQit  iam 
MtMsVigliochriffiiBoliirecoiifiiltoraelcgaotiboa  illis  adTitoIotDv 
teftamentis commentariis.  Sed  tam  breuiter *  ne dicam  ieiunc  id  pcr« 
ftrinxittVt  opinio  per  fc  oooa  eb  idque  primo  intuitu  minilapitufibi]js»iio- 
ftra  indiccre  riralitaflcrtioncadtamcrafTnm  pemicioriimque  crrorem  fi 

6ertPomca£L£poi>lica.noaauaiUqujUui  liarirprudenciji  noftfAprofli-, 
patnijim- 
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'  :  JefunQis, 

E  s  nobis  crit  In  etiai»  curaftioae.]^  Vlgfo  adttcrlvt 
conlbtticntemcsteroniitticf^omniongi  saterDrctom  tnnlt- 

tionem:Sicenim  plerique  omnesputant*  Tntanientum  iqr 
rcriptisfollenntterconditym»  fept^qae  teftium  fub(cci~ 

 ^  ptionibus&  {tgillis  munirunHlicetabinitioconftftcrirjCor- 

rueretaincn  &  infirmari  frvervnus  exceftibuspriusdcccfTcritnue  viuoad- 
huc>  Huei^m  mortuoteftatore>qu^m  ^giUum  luum&  fubrcriptionetp  re« 
.  tpgnooerit7tde(Sque  vkamil  huiuspcrwdi  metu  »  acvelnrt  rcmedij  loco 
ladiixerant  vtid^temporc  qoo  fit  tcftameotom  in  icriptls  adbtbcatur  nota- 
*tbiqalpobKicain^de  «o  rcnpturam  confidar«vtqaamuispofteatefttimo« 
rtcontingat»  vel  in  com  ftatum  deuenire  ytt^fthnonium  diccre  non  poC^ 
■fintinihilominus tcftamcnti  fide$rub/iftat,ncqiic  fit nccc0*e teftes  cxamt- 
nari  tcftamci«arios  vt  vel  de  volumatcdcfiin^^ti  tcftificentur,  vcl  figna  fua 
recp|;tK>rcam  &  fubfcriptioncs  ,  Sufficieme  rcificct  in  eani  rempublici 
~     ]frde5Zauthoritate.Siccnim  Accyrnus4(//.  i.C.^/<^l<i** 

t.  4d/ti.fir a*2>.ew/*  ha  fit  vt  qoenUdmodmn  noua  hniu»  teme» 
.  .  j^nie  vetus  omnis  teftandi  loiieonitaslKxlie  lcrme  penitui  et- 
olcuit,(tb«^bgQtcertc^  quam  ficrtolfiB 

onortcbat  (igndrttm  tcftiuin  &  fubfcriptionom.Sicut &: prilcus ille  mos pu- 
bficant!orom  tcftamentcrmii  in  vfu  cffc  dcfiir,nifiquibns  locis  cx  ftrrutaria 
Jcge  autconftictudfneretineturvt  inComitatuBurgundia?.  Moucnturan- 
l|tm  tn  hanc  (hlMnilME^valgarcs  imerpretef  txUtmifhinttio  4. 0  fe^»  D.  iU^  " 
}MJit.ijmMkkfim.M,^^  » CmaA»||il|^p«ti«n<fi» 
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iniLti  dcbcrc  cabulas  teilamcnti  vbi  ipfe  fic  vci  agnofcat  >  ncc  rcuocari  eum 
a^nofceiidi  caufa  oportcre  nc  fit  ci  onicium  fuum  damnofuai.  Nec  a«l  rcm 
peitincrcan  vnusabfitan  omncs;  At  fi  forte  ommbus  abfent.buscaufaali- 
qua  fic  4UX  vrg<r:c  apcriri  tabulas  ,  dcberc  Proconruicm  curarc  vt  inicruc- 
nicntibusoptim.r  opinionis  Virisaperiantur,&  pofl  rcfcrjptum  &c  recognU 
tum  factum  ,  ab  iifJcm  quibus  intcrucnientibus  apcrtx  func  >  obfigncNtur, 
tuncdcindcc6  luitcancur  vbi  fignatores  ipfi  fint,  ad  infpicicnda  (igiliarua. 
Ex  quo  intciprctes  infcrunc  ncccllariam  omnmo  ellc  fignorum  rccognitio- 
ncm » ita  vc  t]uamuisex  caufadiffcrri  nonnunqu3m  pollit,  camtamcn  ficri 
t jnucm,3iiquanJo  nccclTc  fic  ad  validitatem  tcftair.enti.  Qi^od  &  probanc 
ex  l.z.C.  eoii.ftt,  Adduntquc  inucntam  ob  hoc  rollcnuitatcm  illam  vctcrcm 
publicandorum  teftamcntorum,vt  fi  qucm  cx  ccftibus  mori  contingat  non 
idcocamcn  inrumctur  teflamentum  quod iam  fucric publicatum  , & dc cu- 
i-.is  fidc  ai:  valiJitaccpoft  publicationemdifputari  non  oportcac  Sicnimcjue 
ilii  udLi.C.tH.  tit.  ffijini.quew.dper.  Adfcrunt  ctiam  tcxtnm  iuris  Ponrificij  in 
i^p.i.l£xfr.cie  fid.uijiruw.vWx  rcfcribit  finnmus  Poncifcx,  Non  poffc  videri  in- 
Arumcntum  autlienticum  (i  teflcs  in  co  infcr ipci  mortui  fint  antc  dii^um  tc- 
flimonium  de  iis  qua:  inrtrumcnto  contincniur.Ego  vcrb  renicntiam  iftani 
(lcut  a  tcftamcntorum  fauorcprorfusalicnamjitafaifinima  improbabiiif- 
rim.im  fempcr  cxittimaui,  Ncc  cnim  rccognitioncs  iignaculorum  &  fub- 
fcriptionum  aJ  elfcntiam  &  validitatcm  teft.imenti  pertincnt,  fcd  fubfcri- 
ptioncs ipla: 6c fignaculatin quibus  fincm  tcftanT-nti  confifterc  ait  Thco- 
dofiusif;  /.  h.icconfuliipmj  ix.verfic  fiiient  jLuKm  C.  dcteftjm.  At  ncque  ad  vo- 
luntatii  probationcm  rcferri  poflunt ,  quod  tamen  malc  ac  pai  um  cautc  Vi- 
gliusadmittit  j  fedtantiim  ad  probationcm  follcnnitatis.Nam  qucmadmo- 
dum  nonfufticit  vt  conftctde  voluntatc  teftatoris  iii  ttftamcnto  declaratai 
linon  apnareat  foUcnncm  cffc  illam  voiuiuatcm  &-  lcgibus  aJprobatam 
quar.ib  Vlpiano  noftrodicitur  iufta  in  diftinitione  tcftwircnti  /.  1.  D.qut  tefi. 
f.tc.poj^iu  ncc  follcnnitatcm  intci  ucnjfic  fatiscft,nifiprubctur  intcrucnifle, 
ciim,vt  cft  in  vuigari  brocardico  .Non  cntium,&non  apparcntium  idem 
iudicium  fit:  Itaqucparum  cft  cjctarc  fubfcriptioncs  ahqiias(5c  fignacula,  G 
non  probctur  cuius  fint ,  quoJ  non  nifi  pcr  rccognitioncm  ficri  poteft.  Cae- 
terum  quid  nccclVe  cft  ficri  cam  rccognirioncm  pcr  cos  ipfos  qui  fubfcripfc- 
runr  &'  fignaucrunt,  fi  pcr  corum  vcl  ablcntiam  ,  vel  mortcm  contigcrit,vt 
fuasfubfcnptiones  fuaquc  figilla  rccognofccre  non  poftinr?  Aut  quidrcfert 
pcr  quos  recogniiio  taAa  fic.dummoJo  fic  faftam  ellc  conftct,vt  de  fubfcri- 
pcionum  &:  figJIorum  fide  dubitari  nullomodo  pofllt^An  cnim  idcirco  mi- 
n.Uvcfumeft  TiiijfubfcrijJtioncm  &:figilIumeflc,quodpon  aTitio  ip/b 
i.im  fortc  JehmAo  vel  rtblcntcrccognitio  fadta  fir,  fcJabaliispctlouis  fidc 
di^nis?  Nam  &  cum  tcftcs  abfunt ,  &  rcs  vrgct ,  aJeo  vt  ncque  auocari  finc 
icrum  fnarum  incomtnodo  poflint,  ncquc  expe«Sari  vt  ad  cos  mittatura^ 
rccognofccndum  ,  Placct  non  co  minusintcrim  apcriti  tcftamenium  dtbe- 
rc  intcrucnientibus  viris  qui  finr  bonar  opinionis  C?c  fauia:  vc  fupra  dixiiuus 
rxI.Sfd/fju/sy.D.teli^m.fjHem.Apcr.Qrl.i.  C.  er.d,  Qiii  fi  poflinc  jidem  rcco- 
gnofccre  fubfcriptioncs  &:  fignacula  teftium  abfentmm.  Qu^id  caufr  ci\  ob- 
fccro  cur  fidem  facere  non  dcbcani?  Faccor  eam  forc  omnium  optimanij  & 
certifTimam  recognitioncm  fitcftcsipfiqui  fubfcripfcrimt  &  fignaueruntj 
Tuas  fubfcripcioncsjfuaquc  figjlla  rccognofcant :  Idcouj^uc  bcne  oiim  conlU- 

_  tutum 
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tmum  cfTe  vt  eiufniodi  recognitio  fiat  fi  cmo  nfdSo  ficri  poffic ,  vtque  edam 
pod  apercaicoMmilfdnelbspeiibntetabaMSbrarftoqtie  obfignacas/inlilli 

tur  tabulat  aJ  ceftcsabfent^aficutibiene  Alet.(crip(it  4</  1.  male  in  hot\ 
Viglio  reprebenfus.  Nimirum  vt  quantum  fieri  poted  fraudibos &  f^lCimi^ 
busomniDusvia  pncludatur.  Scd  (i  tcftes  ipfos  omiics,  aut  cx  oninibus  ali» 
*.]uos  mori  comigcrir,  Dico  niiiil  prohibercquo  miniispcraliosprobac  opi- 
uioms  virosearecognicio  fiac,  Eamquepotidsampiedendam  eilcrenten- 
tiaiAt^aai  vc  in  angulliasitfaateftamenci  foIlennitBtefh  qucre  vcra  ioter' 
ticiierii»redi^miiibvt  probari  nnUo  moflo  poffit^lam  quod  iii  omni  allalii»- 
fSparteobtmetvtampIiand^flnt  &  adiuuand«pcobationes  potius  quain 
coard^andae ,  curnon  etiam  cbcincac  cum  agitur  non  de  probanda  teftatorif. 
voluntate  j  fcd  tantilm  dc  prob^nda  tcftamcnti  rollcnnitatc?  Non  ncgo  ex* 
aifliorcsrequiri  probationesin  probando  tcftamcnto ,  quam  rcquiri  folc- 
antciimdealiaqualibetfiuc  intcr  viuos>fiuevltima  volimtate  probsnda  c!i- 
fputaC(ic«£tidcirco  maiorcs  quoque)acplqres  rcquiri  foUcnnitatcs  >  proptcc 
MtidilM|U)pl»iMatar^^^  fed  fol* 

lenttitaCttraqaaB  iimftamentodicuntnf  Inceruenifre)  quales  quantxquein» 
ceruenlre  deDuerunr,nego  difficiliorem  probationem  efledebere>Qi)in  po'-. 
tiilscanco  faciliotcm  quanto  fauorabilioca  iv|l^.ttAMMn^   tnm  alio  cik' 
iiiflibecvoluntatisgcneae  coofcraatttr.,  /  ^  % 

•  ■"■.;.*/ 
•■   "  .  '      "  ' 

ER&OR  QVAftTrS» 

Si  dH^ff^s  IrndtmkidJ  dubitet  infkJHo  ncegnofcenc/eyO'  i^e  nofnlmm- 
tr^diiunibM  ad  i.L^  3uC»ti;fi4oiw^em4dm,4£ir: 

Mplivs  dicoaaodoecihtet^retesip/i  neganCrSi  «nuse» 
teftibns  qni  robicripleffunt  ngnaacnHibimiijeUfj 


liijegifftibiM 

ad  recognoicendi\ni>  anr  fiibTciipferit  >    'ignaoetily.iMhiiv^' ' 

minusvalerc  teftamcncunin  modoipfiusfubrcriptto^^fi- 
gilium  efTcaliunde  probctnr.  Nam  ctfl  tcftts  apertd  ncgaret 
Tc  recognofccrcpciindc  aJhuc  lamen  apcrircnTnrrabiila*, 
quamnis  ex  manifcfta  iila  ncgatione  &  contradjttionc  fiercnt  fu/pcc^lcE  ,  vt 
iciipcum  eft  in  U^f.iJt^  ik^9»i,l>Jte0mufttem4dm,aper.  Qiianto  niagis  crgo 
vtMrititeftamcmum  aibllemiitifiiam  mmiarofttblcilDtimi  *  (ignatiimquc» 
cumfi|||$;idptionum  &  ngi]lofumi«cogputiofa(5laeft  atefttbusfidedigniat. 
fiob^ii|»tore5  ip(i  iadefun^  proponantur?Necenim  qui  nonrecognb» 
icicidiMbqo^d  iic  defun«fljs  comparari  rede  potc  ft  ci  qui  ncg.it  fc  rccogn<A 
fcere»atttqnt  dubitat  an  rccognoiccrcdcbeacan  negare.Cilm  potiusprArU"» 
mendum  fitforcXi  viucret,vi  luam  rubfcripcioncra>fuumquc  figilium  reco- 
gnofceret»4Utn|K^^riptionem  figillumqueelfealijteftcs  fide  digni  rcco- 
goo(bint.Atq«%nq|ikBart»«i/i'J.i.^./fA.fim.  aper.  priuatafcriprarae^ti 
«|i>|^  teftibus  £iSfi9ipta^fignataibit.Nuliaergo  fid^iacere  poecft  fistfft^ 
lulMci  n6  ponnit*qttknM»stui4igPfinqua,corccucione  ifta  ncgo.  Oennit  e^ 
nim  priuata  cflc  fcriptdra  ftatim  atquc  fub/criptionfi  &  figillorfi  recognitiai^- 
fada  eft  fufT^cicter.Et  quauispriuata  fcriptura  eftet,aeqaccam^probaret,du« 
■iPod^>f><iUdoiicxtftctodeij^fif^rq|^ 
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/.  (iritpurds  it.  C.  ^uipoiiar,  in  pignor.hube4nt,l^on  cnim  difFcrcntia  intcr  pu  - 
blicam ,  &  priuatam  fcripcuram  in  co  ciX  quod  iula  fcripcura  publica  pro- 
bcc^piiuata  vcro  nihil  I  icdin  co  tantum  quod  publtcapcr  fc  foia  probact 
c^mL]-,  obcaula  dicicur  probacio  proba^a,Pi'iUaca  vcro  pcr  fe  fola  nin2l  pro 
batifcu  rccogiiicione  dcmum  fccucatC^cct  tlm  an  ab  hoc»an  ab'  ilio  rccogni- 
tio  HaCtnihil  inccrc(l,dum  ficHac  v  t  nulla  labocct  (ufpicionc.Quid  quod  in- 
terprcccs  ctia  ipfi  admittunt«Si  mortui  fint  ante  rcci  gnitioncm  ahqui  cx  te- 
Aibus,qui  rubfcripfcranc&  ngnaucranc  ,nocere  qoidcm  id  heredi  fcripco» 
r.e     co  tcftamcnto  hcrcditatem  peterc  poflit ,  lcd  tamcn  iiccrc  ipfi  citra 
furti  &:crim.niS  viliusopprobriu  defund:!  bonaiiitcnati  fuccciToribus  laqua 
iniuftis  cxtorqucrc.  Qiiod  nominatim  Bald.  &:  laf  4</ dJ.  i.CteJlam.  fjuem.^r 
^f^.tradiderunc.  Annonvcroqui  hoc  admittunt  prohtcntur apcrciirime 
fummam  ^quicatcm  faccic  pro  ccIbnicn£o,&  quod  cftconfcqucns  euiJcn» 
tcr  iniquam  cHcconcrariam  fenccnciam  per  quam  tcnaincnti  validitas  im- 
pugnatur-  Alioqu.n  quid  iniquius  dici  polfct  quam  vt  liccrcc  hcrcdi  fcripto 
pofTcffioncm  pcr  fc  occuparc  quam  pci  ludtccm  adprehcndcrc  non  pollcc? 
An  nu  lioc  pugnarec  cuidentcr  cum  luris  rationc&rcgula  dcqua«i/.rf0fifi7 
pn^ttlt4  ly^Je  re.iu.  &  tot  aiiis  locis  rcpctitsfNcqilanc  tcftamcnii  foilcnitas 
quam  lcx  rcquirit  >  ilia  cl\  vt  cos  ipfos  feptem  tcftcs  adhibcri  necefle  fit  ia 
rccognofccndo  tcftamento,  qui  adhibiti  tucrint  in  co  fubfcribendo  Sc  ob- 
Cgnando  >  fcd  illa  tantum  vt  quo  tcmporc  tcftamcntum  fic  feptcm  tcftium 
pubcru,ciuium  RomanotUi&  rogatoru  prarfcntia  fubfcriptiones  &  fignacu- 
la  adlubcri  nccclTe  fit.Quo  fadko  cum  propriis  viribus  tcftamcntu  fubfiftar. 
Quid  abfurdius  dici  potcft,qu am  ob fupcrucnicntcm  cafuin dcfundi  vnius 
€xtcftibus,corruercteftamcntum  quod  ab  initioconftitcrit,  tamctfi  pcr 
rccognitioncm  abaliisfaffiam  probctur  follennitas  intcrucnifte?jrg.  l.yer- 
Itis le«att  ^.in fin.  D.dd leg,f4liid.l^im&:  quod  olim  plcrifqiic  prudcntibus 
non  ta;ncn  omnibus placuit ,  Ea  qus fcmcl  ab  iniiio  conftitcrunt , ficri  ni- 
hilominus  irntafi  ad  eum  cafum  pcrucniant  a  quoincipcre  non  potucrunt 
/.  qutd  in  eum  cafum  17.  D.^id  ad  leg.  z/4nud,  l.  eMslimo^^.penuli.f.i^D.  de  ver, 
«Wii,4<.  conftatapud  Bartolumcarte'o(qucintcrprctcs,ad  ca  non  pertincrc 
qu«formam  fuam  plcniHIimc  pcrfrftam  aliquando  habucrunt»  Ne  alio- 
quin  eucniat  vt  follcnnitatcs  lcgitirax  pcndcanc  cx  dubio  icrvm  eucntu, 
quasccontrarioexfoloprifcnti  ftatu  ciusteporisquoadhibcntur  arftimari 
oporiccvt  ab  initio  lcx  ccrta  fu  an  valcac  aftus  &  fubfiftat, an  non :  Qua  ra- 
tionc  illud  ctiam  reccptum  cft  vt  adus  lcgitimi  pcc  dicm  rccipiant,ncc  con- 
dicionc,ncque  tacita  magis  quam  cxpreflam.Cut  crgo  ex  fola  fuperucnicn- 
tc  ccftium  morcc  corruet  tcftamcntum  quod  probar  i  poflit  ab  initio  valuif- 
fcfuafqucomncs  habuifle  follcnnitatcs?Aut  fi  iusitacft,  vtad  validitatcoi 
tcftamenti  nccclfe  fit tcftes  omncs  viucre  in  di6  vfquc  rccognitionis,  quo- 
modo  ficri  potcrit  in  tanca  hominum  mortaIitatc,vt  cx  folo  !apfu  decenoij 
non  corruat  tcftamcntum,quomodo  non  corruerc  fcriptum  cft  iu  l.fjuciifius 
ij.CdeteH.cumvix  fitvtintratantitcmporiscurricula  nonmoriatur  ali- 
quis ex  tcftibus  adhibitis  ad  follcnnitatcm  tcftamcnti. Argumcntun»  Vi^li) 
cft>non  quidem  ncccftariiiui  >  fcd  camen  fatis  probabilc. 
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l^^^SS^  Ts  I  autem  pnrum  rcfcrrcarbitroran  viuo  adhucan  mortiro 
"  iam  uftatorc  oblignatorcs  dcccfferinti  cft  ^^ttici)  }i£c  noilro- 
ruin  (cnteiKialon^c  inicjuior  ii  poriivniMi  aifi  poft  tfftplbris 
obituni>aiicviii9qaidem  Ipibfed  ignoiimeteKesd^k^iffii' 
Quid  enimpollis  imputarc  tellaton  quiS:  tcftando  follcniii- 
^^tf6sadbibuit>  quasadhibcrcdcbuit,&  fupcrftitibusdeccflitttiii^ 
l)US,3Uf  ignorans  dcfun^os  cos,quos  fi  dcfuntftos  rciiiin'ct,  receptamq;  in- 
terprctum  fcntcntiam  pro  lurc  ctTtifrmio  liabcri  t]idjciircr,vtiquc  .iliud  tc- 
i^inentun3>id  eft  eandeai  quidcm  voiunitatis  fux  tc{lationcn),icu  coram 
^istefiilHis  edi4|£Rfiii(Nain  tc^eib  hsoccaM^m  piacet  condicieneoi  teilis.pu. 
mioanfi;  vtBalA^ltf^iiitur  »fttfi<cffe  a^lioc  y%$mmiljlM^^piMvn 
^om  vidcarur»quainbi8cx  po(ira(5to  vera  condtqo^ttffgiBtur^iuxtcfterti 
famipfoteflamentitennporeinhabilcm  minuf^jidoncum  faciebatiL  i.C.^r* 
*f/?<».Et  haec  fane  apertiora  funt,quam  vt  pluribus  probanda  vidcatur.  Nec 
tainenpoifum  pnctcrmutere  quod  Viglius  iM\\Q\iex  l.vlt.  ['.tle  edi^l.Dmi 
Hadr.tollend.  vbi  cxtatcelcbrisiJja  iuituiiani  conihtutiO)  quxhcrcdcui  tc- 
-fiainento  inftitutum  iubec  mittv&icim  tn  poiftflionem  rerumhereditaria- 
nitn  n  nio4b  tefiamentamoftendatucnou  cancellatnmtneqsaboiitum  >  ne- 
^ueex^acnriqne&c-iDtmar  partc  vitiatum ,  fcd  quod  in  primaiigpiaiinjKr 
yiJa  «ituperatione  apparcat»  &  depo(itionibus  teitium  lcgitiml  numcsf  vajt* 
latum  fii.Depofitiones  cnim  dixit  luftinianus  haud  dubiipro  fiibfcriptio- 
nibusTS.:  obrignattonibus^tcl^ium  ,quas  ficutncceiTarias  eflc  ncmo  amuigit 
Mi  tcilatnctum  {oilcnne»ac pcrteftun)  dtci^^j^,Qint)^hajCa|[um  Kcognitioncm- 
itihil  ad  circocii  fle  vartditfHli^^^  quod 
fiulluin  de  illa  vecbu  tn  apud  InfUnianomyqui  (pne^noBminu  s  r  cco  gnitionir 
•quam  fignaculorumadhiberiddnftnncceintatcm  irrogaffct/i  teftameti  va« 
nditas.&  foilcnnitas  inon  minas  C)(  rccognitionc  quam  cx  adhibitionc  obd- 
gnationum  pemlcrcr.Ncccft  quodcum  Baldo^Paulo  C.iftrcnfi  alii/qi.inter- 
prctibus  fcpjrcs  caufam  poiTcfiionis  hac parte  a  caufa  proprictaris  ,  Quafi, 
minui  ncccilaria  fit  hercdi  fcripto  recogniuo  ii|^n3Culorum  ad  ii06  vt  in 
fe(<l^j9aoiicm  mictator,qttam  vt  ncreditatc  pctafirc  5e  vindicari^|>ddcr  Om  jii 
iditipMiineceae  cft  talc  apparere  teftan){tuai».vt  nibil  dcfit «  fi>lllnibi:^. 
Hei^ilBttam  probabilitcr  dixcritum  fiicllcm  cfic  iuJiccm  dcbo^ea^^ir- 
datnneriMi^ipio  poifcilionem,quam  praruideat  elVc  poftmodirm  ci  au^I 
rcnda.  ItaqueHi  «era.eirct  intcrprctum  fententin,non  mtniis  inquirerc  iudeit: 
dcbcrct ,  An  fi^^ftftfi^rccognitio  fada  ciTctjaut  faltem  auiicri  adhuc  poifctj. 
i^  cft^An  tcfte^^jMenaiorcs  viucrctjQuam  de  Ulo  inquircndum  prorfus 
IbbeCs  hn  l.ll|wliMwweol>{ignttam litteftamcntam.  Vtmmquceniativ 
fNBrinde  ad  emAK^ttihJ|^^  ^^'^^^"^fEil^fe 
^oam  non  dubtto  ^iii!^ittk^nittoUIaqnaK||oiBieftnc^ 
aecciTaria  fit  in  pctitorliVSedhai5icnustanti^  vtextcftiun.j|p^^g^<>^ 

&cittfii|ft  at  tifrrmmin'^  ^fcftfcti0ii|wn|j1^^  vita.ifl^ 
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Jciinitatisprobatio  pcndeatj&  vt  raortuisteftibus  fufficiat  comparatio  litc- 
raruin  &  (igilioriim  non  lolum  vc  Baldus  voluit  in  poflfcirorio ,  in  <juo  nihil 
ule  \cx  cxigit  ad  piimam  tedamcnti  (igoram  cxtriurccam  canftituendaftb 
(edinpetitorioetiain«<)ttO<liUene^H»  Cum  publicari  t^meiiMi 
prohtbeat  poft  (igillorum  recognitionem  rit^  fa«^am,^  quocun^flndciB 
iijCti  illa  rir,Jummo<ldrollenniter&  ex  iudicis  anthoritate.  Noncnim  ide^ 
fitpoblicatiotcfbmenti  (uic  iii  rcriptis,nuc  pcr  nuncupationcm  conditutii 
(il  vt  tcflamc!iCLjm  valcit,  quod  vtiquc  &  vnliduni  &  a  lege  confirmatum 
eflc  ncceile  cll  pi  iulcjuam  publicctiir ,  &  vt  pofiit  publicari:  Sed  vt  pubJicati 
fcmcl  tclla  iictui  iades  non  intcrciiat,quamui$  ipla  niatcria  in  qua primuin 
Itedatorc  fcriptum  tcftimentum  foit  ofii  aIic|tto  amtira  proberuivfcftriptfii 
eft  U  t,pMUHt>CM4tfhu».QytoAyeso  noflri  obiiciunt«x'ii^.r«^.a>'£Mn 
4tfidMififti>^  Kcut  ad  tedamcnta  qux  a  tellibus  teibmcntariis  fubfcffpca  8c 
ohhffiitzCanXinou  pertinct,ita  prorfus  a  noftro  tradatu  alienum  eft,  Mol- 
jdjn  (iqui.Icm  rcfert  an  alicui  inftrumcnto  teilcs  infcrinti  (mt  d..ntaxat,  vt 
textus  ille  loquitar,id  cft  nominati  in  iiillrumcnco  quou  coiam  ipfis  failuin 
dicitur.an  vero  lubftnpitnnt  ipli  dc  fi^naucrim.  Priorccafu  foia  ccftm  ao-> 
itiinaiio  ncc  foUene  &cit  inftrumcnmm  nccaotheattcatn«  ftdncecilaiM^ 
mnino  fxuA  eorum  dcpofitiones  i  dcoquc  fi  ante  defundi  fint  tott  ifBaamii^ 
ti  fides  St  probatio  cormit.  At  pofteriore  cafu  follennts icriptofii dllftic 
.noadomfit  poblicanec  proiridc  Hdcm  amittit&fupcruenientcmbrce.te* 
ftiuraqiiippc  qubrum  fjbfcriptioncs  &^  obfignationcs  pro  dcpofitionibttt 
fint ,  adso  vt  &  depolitioncs  dicaiuur  tn  dtcl.l.vh.C .de  tatEl.DiHt  Hadr.tol- 
/fffii.Quod  &  Bftldu$,vt  nihil  ignoralTc  .licuur,bcnc  vidit  ad  dUi.e4p.i,Exrr, 

qucns  vfus  induxittVt  eo  ipfo  tcmporc  quo  tcftamentom  fit»  &'MltAMK 
tas  fubfcriptiones  atque  obngnationes  teftium*  fiat  recognitto  fiih(criptio« 
nom  9t  (ignaculorum  ab  iis  ipds  tcftibus  prxfentc  etiamieftatorcrDeqiie 
^arc  inftrumentum  publicum  a  notario  confcnbatur,  vt  ncqnc  tcftaincnti 
fides quoJ  fuisomnibus  follcnnitatibiis  municum  (it ,  ncquc  rccognitionis 
vcrttas in  dubium rcuocari  pofiit.^fon  cnim  pofiit  quis  hac  p.tnc  nobis  oh- 
iiccre  quod  nos  interpretibuiobieclmtts  in  pizecdcntibus  >  Abfiirduro  efb 
vt  quisdicaiteftcmentom  nuncifpatloum  probari  per.inftninicmiiWi  6r^^ 
dcm  teibimentum  in  fcriptis  de  quo  nunc  agimos  noo  prob|tor  &oc- 
pcr  notirium  kd  per  iuftas  fuas  Icgibufquc  prz(criptas,(oilcnnicates  *  id^ 
per  fubfcriptiones  5:  fignacnla  tei^inm,  Sollcnnitnrcs  ver^pcrearum  rcco- 
gnitioncm  lcj^itimc  factijipfa  dcniq;  rccognitio  pcr  inftrumcntu  $:  fcripru- 
ram  notarij.  Nce  ob  id ,  quod  viuo  tcftatore  carecogAitiQ  facta  lit,noccre 
dcbet,  cuin  nec  quicquam  vctct  pubJicari  tcftamentudl^viuo  adhuc^  pne- 
renteteft^torekfiteftatoritafierivelhvtMtotriailti^  ^ 
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IspvTATA  hiir  iam  olim  h^c  qii^ftio  iwtcr  vctcres  glof- 
fatorcs ,  poftqiiam  Maitinus  tciuarc  primusaufus  cft,  quod 
anic  ipfum  ncmodixcrar,  Poflc  tcftamcftti  follcnnitatfpro- 
iWsy kiri  pcr  duos  teftcs  j  cjuamuis  vcritas  voluntatis  non  niii  pcr 
^^^^^CSy  fcprem  tcftcs  probari  podit.   Difputationi  c.iufani  dcdit  rc- 


fcypriun  IiiipcratorisGot  diani  tn  l.i.C  de  bonor.fsfi.fecnnd.titbulxmus  vcrba 
ha:c  funv.Bonoriim  e^Htdem  pojjefiionem  ex  ed.  Ho  PrnTorU  nen  mft  fecundutn  eas 
tabulM  ^ud  fe^tem  tefitutnfignis  (ignstdt  (inttfeti  pojft  tn  dHbtum  mn  venit,  Ve- 
THm Ji  eundern  numerum  adfsttjfe  fifie  fcrtptts  tejtsmento  condtto  doceri  pcte/fiiure 
fiHtliteJlnmentHm  fA[lHm  vtderhnc  fecnndHm  nimcHpattonem  bonorhm  pojjefiio' 
vemdeferri  exp/oratt tHri<f  ef^.Hic  cnim  poftcrior pars  refcr-pti  a  Maitino  ac- 
ccpta  cft,vt  cundcm  qiiidcm  nunierum  fcptcm  tcftium  in  tcftamento  nun- 
cupatiuo  adcflc  oporteat,Scd  adfuiflc  pro^bari  tamcn  pof/it  pcr  duos  tantum 
tcftcs,  quafi  hoc  ipfum  fatis  apcrtc  ImpcTator  cxprimat  iis  verbis  Jidoceri 

Coteff^nuWo  fwilicct  in  caui  rcmpra:fcripto  numcro  tcftium  pcr  quos  id  pro- 
art  dcbeat,c|uonia  vbi  numerus  tcftium  no  adiicitur,  ctiam  duo  fufliciunt: 
cum  pluralis  elocutio  duorum  numcro  contcnta  fit  /.  vbinurr.erus  J2.  'Z>.  de 
ttJ}ib.YLx(\  autemnouam  iftam  Martini  opinionc  Accurfiusnoftcr  non  pro- 
bauit,illa  potifllmum  rationc  tjua:  magna  fanc  cft,ftatimcj-,  occurrii ,  ijuod 
ri  non  polfit  vt  probctur  follcnnitas  tcftamcti ,  quiu  hoc  ipfo  probeiur  vo- 
luntas  ,  quia  ncc  poteft  cognofci  c)ualitas,nifi  cognofcatur  fubftantia  /.  *it44 
^uttn prouincia  j^i.D.dereb.credtt.   Prxfcrtim  vcro  fi  tcftcs intcrrogcntur,. 
qucmadmodum  intcrrogadi  funt,Vndc  fciaiit  cjuod  tcftabaiur  is  cjucm  fol- 
lcnniter  tcftatum  hiiirc  dcponunt.  (Ita  cnim  fict,vt  ncccfl^c  fit  cos  dcponcrc 
de  vcritatc  rei ,  &  dc  fubftantia  ipfa  tcftamcnti ,  quam  tamcn  ncc  Mjrtinus 
jpfc  ncgat  rcr  duos  icftcs  probari  non  poflc)  Frcqucntior  nihilomintjs  in- 
tcrprctu  fcnola  cum  Martino  hac  partc  fentit ,  Scd  co  dcmum  cafu  ncc  alio 
prscterea  vlio,quo  aduerfarius  conliicaiur  fa<ihim  efle  teftamcntum,at  ncgct 
duntaxat  f-£Vum  cire  folfcnnitcr,Propterca  quod  hoccafu  volimtas  tcftato- 
ns  dubia  non  fit  quam  aducrfarius  confitetur  ,  fcd  follcnnitas  fola  probanda. 
relinquatur.Nam  ftatim  atquc  fcpararj  potcft  caufa  voluntatisa  cai  fifollc- 
nirans ,  ncmocx  intcrpreiibus  dubitat  qnin  folltfnnitas  pcr  duos^antuni  tc- 
flcs  probari  poflit.At  rurfusalia  iis  incurrit  ratio  hifitandi,qu6d  fi  hcrcs  Ic- 
gitiinus  fatcaturconditum  cfle  tcftainentum,  necnifi  follcnnit.ucm  negct,. 
teftcs  autcm  dc  follcnni  leftamento  dcponant,  dc  alio  tcftaificnto  vidcatur 
(vitfb  conteffio,dcalioai)tcm  probntio.    Ciim  is  qui  tcftamc ntum  non  fol- 
lcnniter  fadum  confitctur ,  non  poflit  vidcri  dc  eo  ipfo  tcftamcjito  fcnfiflc 
quodfollcnniicr  tactum  cflcprcbctur.   Ncc  quod  pluralita»  tcftamcnto- 
rumnon  pra:fun»3tur,ad  rcm  hcit.  In  promptu  cnim  rcplicatio  cft ,  ita 
dcinum  id  vcre  dici  ii  non  cx  aflis  appareat  de  pluralitntc,  In  prcpcfito  au- 
tcm  fatis  apparcic,ciim  tcftamcntum  follcnne  ,&  non  follcnnc  non  poffinc 
cflcvnum  &  idcn>'nu*mcro.    Itaquc  imlium  adminiculum  ,  inquitBal- 
dus  ,  rccipcrctcftcs  poflimt  cxconfcfllonc  quacdida  tcftium  non  con- 
tingit  ?  Hic  nimjrum  ncccflaria  fuit  fubtilitas  Baitoli  qui  adi.  heredes palatn 
2A.  D,/}utte/fam.facer-poff.  primus  docuit,  vclutrcmcdij  loco  ,  intcrro- 
gandos  cflchoccafutcftcsante  omnia  ,  Vtrum  plura  tcftamcnta  tcftator 
fccerii?  Qiio  ncgatoconfet^ucnsflctncceflario.vt  nondc  alio  tcftamento 
vidcii  goflint  dcponerc  quam  quod  hg:ciJe^iinusxonfcfl'usiit  ia<^ujii. 

Y      £.     ^  - 
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elTc.  Et  in  hacfubiilitatc  conquiefcit  Baldus  ad  dtn.l.i.G  de  bonor.pojf./e^ 
CHnd.uhi*l.  cjuamuis  Bartoli  iiaclitioncs  vt  plurnnum  improbarc  rolcat  llu 
diocontrajicendi,  tuin  quoquc  cuin  probajc  potms  Jebcrct.   JnJcquc  ni- 
fcrt,non  quoJalij  folcnt  diccrc  Dupliccin  elTe  probationtm,  vnam  volutj- 
tisjaliatn  fo!Icnnitatis,red  e  cotrario  ncc  infubtilkcr,  quoJ  antc  illu(i>  fortaf 
fis  ncmo  Jixcrat  dupliccni  cflc  rolIcnnicatcm,vnain  voluntatis  ,  aliau)  p^o- 
bationis.SolIconitarcm  voluntatis  probari  Jebcre  pcr  tot  tcftcs,  quot  /iint 
nccclTirij  m  Taft  j,id  cft  ad  ipfam  voluntatem  conftitucnaam ,  fcu  f  jllcnni  - 
tatcm  probationis  pcr  diios  teiTcs  probari  pollc.  Vidcamus  aiitcra  an  non 
xq  ic  nuijatoria:  lint  traditioncs  ifta:  interprctum  &  diftinctioncs.  Suppo- 
nunt  enim  omncs  ac  pro  certo  habcnt,fublUntiam  tcQamcnti,hoc  eft  tcfta 
mcntum  iprnmprobaripoircpcrfolam  legitimi  hcreuisauc  altcrius  cuius 
intcrfir,c6kirioncm:quod  cgo  tam  falfum  clVc  fcmpcr  crcJiJi,  quam  q  lod 
falfiirjmum.Ncc  enim  tcftamentum  cx  folatcQatoris.voluntate  collituin  r, 
fcd  cx  catJiuu.TJ  qua:  fitiufta,vt  fcriptum  cllfi  i.i.D.^ni  tefiAin.facer . ffojf.xd. 
crt  f^^Mcnnis  &  lcgibus  confentanca  ,  ac  proindc  non  taiuum  cx  vol  nit  tc, 
fcd  ctia  cx  folIcnnitatcNcc  rurfus  follennitas  illa  probitjr  quoquomotio, 
fcJ  ccrtis  taniiim  &  legitimis  modis,id  cft  adhibiio  follcnni  numcro  ttlliij'  ^ 
&  eorum  qui  Jcmtcfti  jin  qui  tales  (Int  qualcs  a  Ieg<'  rcquiruntur,  Mafculi, 
pubcrcs,cuicsRomani,non  domcftici,ncc  fortuiti^fcd  cxtranci  &  rogaii.A- 
dco  vj:  fi  ponercs  alicuius  teftamcntoadhnlTc  viginci  Scnatores  qui  Jc  cjJc 
dcfuiiCli  hominis  vohintatc  pcr  caJcm  verba  icftifictntur,tam  pcrfpicuc  & 
coTi'!cni  ctcr  vti  nednbitari  poiritdc  voluntatis  vcritatc,non  co  tamcn  ma 
gistcftamcntum  taclum  probarumVc  dici  po(fit,quia  non  miniis  Icx  rcqui 
rit  vt  tcftamcntarij  tcftcs  finr  rogati  quam  vt  finr  icftcs,  ncc  pro  lcftibcs  i- 
doneis  habctScnatorcs,Ii  uon  fint  rog  ti,non  niagis  quan)  fi  muliercs  ad- 
hibitjc  proponcrcntur.  Vndc  cft  quod  qui  Icgatum  fibi  aJfcribii  ctiam  de 
quo  aliundc  q-iam  pcr  ipfuis  fcripturam  inJubitatc  conftet,non  iJcirco  ta- 
mcn  legitum  confcquitur,/.i.^.4ff qui fib.adfcr.Vx  ncc  tutclam,qui  fc  tu- 
torc  Lriplit  l.ex fente:  tta  1<}.D  de  tefam.tHteL^n  iJco  fortjfic  nc  fiat  inii-ria 
voluntati ,  q..6Jque  vcrcnJum  lit  nc  ob  non  adhibi  tas  iuftas  follcnnitatcs, 
aliud  creditur  voluifTe  tcftator,quam  quod  rcucra  volucrit    Miniir.c  vcro. 
Ponimns  cnim  conftarc  dc  voluiuarc  t  im  euidcntcr  puta  pcr  ipfius  icftato-  . 
ris  fcriprnram^vt  fic  i!Ia  indubit.ui  ncc\IIo  moJo  ambiguajVt  fcripti  in  cft 
in  d.l.exf ScJ  quoniam  nihil  v^ctat  &  ccrtam  cllc  volutatcm,  Zl  non 
i.iftam ,  minufquc  Icgitimam :  qiioJ  cum  euenit  nulla  potcft  hjjbcri  ratio 
voluntaiis ,  qua:  Pullain  rationcm  h.ibiiit  legirima-  Ibllcnnitatis.  Porro  in- 
terca:tcros  fiuc  voluntatis,nuc  foIlcnnitatispiobanJa!  moJos  ,  ncnjo  vn- 
quam  ex  pruJcnribus  noftriscixit  niimciandjin  cflc  Jcgirimi  hcrcJis  aut 
cuiufqiiam  altcrius  confcftionem.   Nam  quod  alia^dici  folct  nullam  cflc 
ccrtiorcm  probationcm  q'iam  qi;.T  fit  pcrconfellkncm  paitis  ,  aJccque' 
quod  magis  cft,c\clulis  p.  r  conlHcutioncin  Prmcip!S,autpcr  ftjtutum 
tcris  prob.itionibusonmibi  s,  nunqiiam  tamen  cxclulam  illam  inrclligi 
qua:  cx  aJuerfit  :j  confcflionc  inJuciti:r,aJ  qua^ftioncm  noftram  non  pcrii- 
nct ,  in  q>'a  ne^amus  fulHcerc  prr  buioncm  voluntatis ,  (\  non  aJlit  ctiain 
probatio  follcnnitatis ,  quam  probationcm  &  ipfi  n  quoquc  lollcnncni  cf- 
fc  necclTccft,vt  Icgi  fjtista.lum  dici  pofUc  q  .x  f  )Ij  tcibnJi  fjculratciu  Jc- 
dit.  Ac  qucauJiiioduai  bclic  ohm  &  vlcgjuicr  M,  TuIIiuijRccufarc  nos 

non 
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hon  dcbcrc,  quorainih  ca  qua  nati  (vmui  Icge,&  condicione  viuamus:  Ita 
ncc  rccufarc  quifcjuam  dcbct  qnominus  tjuse  a  lurc  prarfc^iptx  funt  Icgf* 
bus,ac  follcnnitatibus  tcftctur,cuin  foiius  Jcgis  bcncficio  Jiabcat ,  vt  rcOari 
pofllt.Etficmm  priiisdatacftpcr  legeduodccim  tjbularu  facu!tas  tcftandi 
<juam  fucrit  iisardata  Si  coagaftata  (ollcnitatibus  qujc  Jiodic  in  teftamen- 
tis  ordinandis cxigutur,quippe  cjuas  fjccelfu  tcmporis  partim  cJid-um  nrx- 
toris,partim  me  Jia  Iurirpi  udcnna,cx  parrectiam  Impcratorum  ai  tJioritac 
introduxit,  vt  lurtin.rcfctt »« ttfHt  de  teiUm^ord.n.  Sufticit  tamcn  ita  coan- 
guftatam  Jiodic  ciVc  Jibcrtatcin  illnm  tcftandi  vct crcai  ac  plcDifiimam ,  vt 
guifquis  minus  ritc  nec  fcruaiis  folJcnnibus  tcdatus  probatur,  i$  nequc  'tc- 
ftatus  cHc  vidcatur.  Proindc  i\  quis  dicat  cum  intcrpretibus  folam  hercdis 
lcgitimi  aut  altcrius  iufti  coniradi(itoris  cuii.fiibct  confeftioncm  polfc  fol- 
lcnnitatumomnium  viccmfupp!crc,vrn'liilmtcrlit  an  rcllaiucJitum  aJi- 
quod  profcratur,  an  exaducrJanj  confcfiionc  faJlum  fuiffc  probctur,  is 
procul  dubio  ftccrit  vt  priuati  hominis  confcftio  Jcgum  au.horitatc  ccnfca- 
tur :  quod  Papmianus  vtiqtic  numq  'am  admittcrci/.v/r.  D.  de  'ttis  ^  leg,t 

•Qjidfiponercsconftarcpcrduosiellcs  vifam  cilc  tcftamcnti  fcriprurani 
lolicn  ncm  fuifquc  figillis&  fubfcr:ptionibus  niunitam,qux  tamen  cafu  a- 
liquo  dcpcr-lita  probctur,\n  diccrcnvis  polFc  illam  probationcm  fufficcrc 
Q  inodo  ctiam  dc  ngillorum ,  &  fubfcriptionum  rccognitionc  Kgitima  per 
coldcm  teftcsconftarct  ?  Et  n^n  puto,nam  ita  facile  circtfraudcm  fjce- 
rc  lcgj,&:  quod  dircdo  non  Iicet  in.jirecto  probarc  fubftantiam  rcftamcnti 

-pcrduosteftcs.  Qiiid  cnim  pro«Ic(fct  probatum  cffc  tcPa  nentum,  fi  nihil 
«orumprobatumc!lct,qi'a'tcftamcnto  conrincntur?  Qaod  fi  fineis  tc 
(les  viuere  qui  ad  tcft  imcntum,(iuc  in  fcriptis,  fiuc  nuncupatiuum  adhibi 
ti  dicujitui ,  crum  onmcs  inteirogandi  vt  per  eos  probctur  non  foJum  fol- 
lennitas  fcd  ctiam  fubftann  i  teftamenti,  prxfcrtim  nuncupatiui.  Nam  in 
teftaincnto  in  fcnpti*  dithcilius  illud  eft,  fi  non  manifcftaucrit  iis  tcftator 
fiiam  voJuntatcm  ,  qu«  alioqui  non  nifi  per  fi:ripturam  ipfam  probari 
poffct.  .  *- 


ERROR   S£PT1MVS.  — 

DefentettnaL  vh.C.de  fideie.i^  $,vk,lf^,  'v 
de  fideic.hered. 


E  o^v  E  vcr6  m  toto  iui c  noftro  Jocus  vlJus  cft  qui 
pro  interprctibMs  contra  nos  adduci  pofiit  ,  fi 
cum  cxcipias  qucm  vnum  noftri  adfcrunt  poft 
Accurfium  (  „am  &  i„  hanc  rcntentiam  Accur- 
fius  vcmt  )  ex  f.  vh,m.  l.fl.t.r.  de  fidetconm^. 
heredtr^  le^.vUm^  C.  de  fideicorn.^,f.  vbi  conftitl 
tum  clt  ,  vt  fi  is  a  quo  fideicommiftlim  icJiaum 
^  ^;c*tur,poftcaquim  iicgauerit,conhtcatur  quidcn^ 

aliquid^  fc  rdidam  cftl-,  fcd  ad  Icgu  fubiiliuicm 


g(4  AKT.  li&MU:  KJ^iU^I^ 

Yecuintae|isni)ii«It£UlcdeaceoiiMd^  ittr>i<f^ilMiirftitf 
tefiieiiknCwoi<gidiiqiicceftibus>oii|niiio>  hdeicommiflbn  folncK  compdl 
licnr .  lode  na&quc  apparet  fi>lam  heriedia  coofeffionem  fufficere  ad pra^ 

bandam  non  modo  voluntatcm  ,  fcd  etiam  guod  magis  cflifolenilitatemi 
li  facta  Tit  pofl  inficiationcm,Non  quafi  conteflio  anic  vllam  inficiationcni 
faftanonfufhciat  ad  probandam  voluntatem  :  Sed  quia  non  rutficcretad 
fupplendam  follennitatem  qux  intcrucninc  negaretur.Sic  cnim  ilia  lu/linia 
ni  confticotio  iectuidikin  loannia  interpretattonera  vuJeo  accepta  eft  >  vt  U 
herea  ab  initio  confiteatur fideicomminum  relidum  eflcUcd  intcfacnie^ 
tibos  paucioribas  quam  qninque  teftibus,ide6que  neget  fe  ad  ciut  pfsfiii^ 
tionebi  teneri>non  fit  cogendus  foluere  adcoquc  ncc  iurare  fi  iufiurandl4|||^ 
cl  dcfcratur,tamctfi  decalumnia  prius  iuraucrit  is,q«i  fidcicommifliim  pei^ 
tit.At  fincgctrc!i(5tum,non  alitcr  poflit  ad  fi^Iutionem  vrgeri  quam  fi  dcfc- 
reme  iufiurandum  fidcicomniifiario  jurarc  noIit,rdlicetfibocfidcicom. 
mii&rius  cUgat.  Sicnim  aliaaiOKetprobationca  qoas  implere  aod  pofldtf- 
•ud|eodus  non  eitdefcrens ivfiuranoum  poft alias  pcobationes  dclperatas. 
■Si  ver^egaucrit  prlmumideinde  confcfius  nttetidum,nihil  ei  prout  quc^ 
per  qainque  tcflcs  fideicommiflum  probari  non  poiiitircd  omoimodoib^ 
licre  cogatur,&  ad  folutionem  praccise  vrgcatur.  Atque  ita  nouam  luftinia,- 
ni  conftitutionem  conciliant  cum  eo  quod  a  pri^oribus  IiDpcratoribus  rcr- 
fcriptum  eritin LJi verUMi^.(',i§d.nt»Defiiitic,Ci  veritas  vcl  loUennitasiuris. 
deeft«nec  amjplexus  defundi  voJuntatem  heres  legata  dcdjt>  vel  tranfadio* 
9kfMi&SS!f(lika^  integrum  efivsd  iblotiaiem  vi^' 

ffflA^mnon  pofie.E».<}fio^fefi;rtptOfflanifefic  apparct  ita  facctiiijitfa ;iiti<>^ 
t|i&Rlt^pacdm  rcfcrat.an  veritas  voluntatis»  an  foleonitas  iuris  dcfit  ,ti^ ' 
ijuoque  cum  agitnrdc  fidcicommifib,quant6  igitur  magis  fi  de  teilamcn^ 
to  agcrctur?At  ncquehacparte  id  cfi:  quod  ad  nouam  luftiniani  conditu* 
tionem  illamattinetconuenit  mihi  cum  intciprctibus. .  Vidco  enim  non: 
de  qualibet  vltimavoliintate  IoquiIuftinianum»fed  dc  fidcicommii9bdun* . 
tant»Cuius  propria  condicio  5r  natura  illa efti  vt ft>ll£nitate»inria imQiis  ^ 
xigat>cum  ncquc  cognttum  fit legibus a  qu|bii»  iblleonttatum. «miiluoa  9f 
^..ligo  iluxitffed  ex  fok  heredrs  fide  pendeat ,  vt  idcm  luftin.  tcftaiV  MHb|i 
Mmfdtm  rimf  Je  fjdetcom.hered.(^  titul.de  codicill.  Vt  proindc  mirum  ncn  fili 
fblam  hcrcdisconfcffioncm  fufficcrcad  probandym  fidcicommifTum  ,cu- 
ius  nulla  prorfijs  fit  follcnnitas,dummod6  conflct  de  voluntate  quf  hcrcdis. 
fidei  commifia  eftjHc  qua  porro  non  mclius  aut  ccrtius  coIUrcpomt  quam.- 
||er  confeflionf  eiut  mn  fidem  fiiam  o1>ftriiniit|fiue  hcKatifle  itdtuc  lcgat£ 
tiiis>(iue  fideicommiMrius.Nam  St  i  le^naiiioLftJ^i^^^  ^*'^ 

3ui  fideicommiflum  iDKeft»^^  hos  omncs  caAi&I^i^i^pnftitutio^^H 
i£lacomple(5litur,nectnmcn  delegato  ioquitur  quod  KJiduin  ne^t^* 
multo  minus  autcm  dc  inftitutionc.Et^vcro  non  aliam  luftiniani  mentcm' 
foiflc  quam  vi  in  folis  fidcicommiffis  nouum  hoc  ius  inducerct ,  prarter  i<f 
quod  conftitutionis  verba  iprapr£fcfcurt»ap|iarct  ctiam  cx  co  quod  iuMo 
>.'z///.prarlatuaille  pnmafidd^mmiifoniiiCcofiabuia  ab  heredum  f  ^^^^^^ 
•dmfctam  nomen  qt^m&^^m  acc^/l^edQUc  PiiiiiiiBjit 


ad  ncceftitatcm  iuris  Ca  rctNijA^biuiiSir  niiri||p|(6inftitt 


fuggcrentc  Tribonfano,per  c^tti6ijkli^i^'i^^^ 


^oe  teftc^i^ 
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probari  poteft  ,  per  hcredis  aut  a/terius  qui  grauatus  dicitur ,  iufiurandnm 
probari  poflSt.  Nonergobonaconfccutio  elt  fi  quis  ex  cotjuod  in  folisfi- 
dcicoinmirti.s  luftiivancis  conftituit  argumcntuin  fumcrc  vclit  ad  proba^ 
tioncm  icftaracriti,fiuc  dc  leguo ,  fiuc  dc  inftitutione  qu.Tratur.  Lcguia 
cnhn  omnium  authoritasrcliftit,n  c  idcm  dc  teftamcnto  dici  poftit,quo  ni- 
mirum  nomine  oon  alia  volunws  cjuam  quar  follenjjis  &  lcgitima  fit  figni- 
ficjtur.  .  Primufcjuc  hic  intcrpretum  crror  cft ,  quod  putant  pcrindc  cx  hc-  • 
rcdisicgicimi  confcfTionc  probari  teftamcntum  pofie.  Sccundus  vcro  ncc 
Jcuior  meo  iudicio  illc  cft,  cjuod  fidcicommiflTis  miniis  faucnt,quim  faueat 
luftiniani  conftitutio:  (^andoquidcm  nolunt  poffchcredcm  aliumvc  qui 
roguus  fit,vrgeri  ad  folutioncm  l\  ab  iniiio  fatcatur  rclictum  clle  fideicom- 
mi(fa'n,fcd  Ibllcnniter  rclidum  ncgct ,  at  iilo  tantiim  vno  cafu  quo  fit  pcr- 
fidus  &  mcndax  ncgando  primum  quod  fidcicommiflbm  vlium  rcliduni 
fit,  poftca  confitcndo  idipfum  quod  negaucrat.  In  quo  grauiiis  puniunt 
mcndacium  qiam  pcrfidiam.  Quinccjue  fatctur  rclicturn  cHc  fidcicom. 
mi(rum,fcd  nc^at  follenniterrciijitum  cifc ,  is  haud  dubic  uon  modo pcrfi- 
duscft,  fed  luam  quoquc  pcrfidiam  faictur.  Quid  cnim  poflitdici  magis 
•  pcrfijumquartj  <i  quis  ncgct  tcncri  fc  idadimplcre,  quod  fidei  fujt  tamcn 
commilium  cflc  iatcatui>Quamui$  n«n  fit  mcinijx  hic  qui  fatetur fidcicora* 
mifTum,  Atis  quiprimura  ncgauitrcIidtum,poftga  vcro  idipfum  cofitetur 
quod  ncgauerat,  ctfi  ab  initio  mendax  fuit  qui  vcritatc  negauit  qnanrfciuit, 
inin .h  tamen  poftea  mcndax  cft  a  quo  tepore  agnofcit  fatcturq;  reiiaum  l 
fc  fideicommi(fum,quam  fi  in  menda  ;io&  ncgationcpcrfeuerarct,Tamet- 
fi  maneat  pcrfidus  qui  folutioncm  fiJoicommUri  rccufat  pr.TCcxtu  omifljc 
foIlcnnitatii.Cur  crgo  grauius  puniatur  ob  mendacium  in  quo  non  pcrftat 
quim  ob  pcrfi  Jiam  in  qua  perfcuerat?  An  quia  mendacium  aliquando  iun- 

atii  perhdiac.Ncc  quifquain cx  pcenitcntia  noccns  cfl"e  dcfinitPvt  fcriptum  cft 
$n  I.^Ht  eAmente6y,  'DJefurt, Mc^ui  ncc  finc  mendacio  perfidia  vlla  cflc  po- 
teft,ncc  tam  impudcns  cft  perHdia  qua:  colorc  aiiquc  licct  improbu  cx  alio  * 
iiicndacioquje.it.  Dcniquchoc  volo  diccre,  grauius  clfccrimcn  pcrfidi* 
^uam  mcnJjcij,ob  idquc  non  mitius  punicndum,  fed  tanto  grauius  quant6 
impuJentiorcftquifcperfidumfatctur,  quim  quiabinitio  mcnrituridco 
fUntumncpcrfi  ;usvidcatur.   Igitur  fi  isaui  fidcicommiflum  a  fc  reliaum 
Bcgauit  priiimm  ,  poltea  vcrb  confefl"us  cft ,  ad  folutioncm  omnimodo  vr- 
geri  Jebcr, vt  vult  luftiniani  conftitutio ,  Quidni  etiam  tencbitur  is ,  qui ^ 
initio  contclfus  fuit?  An  miniis  pcrfidus  cft  qui  ncgarc  dcbct :  fe  fiJcicom 
miffum  prarftarc  quod  rcliaum  fatetur,qi.am  fi  rcliaum  ncgarct?  Auj  quid 
Crprpdcflcpotcftad  dcclinandam  pcrfijia:  muidiam,qu6d  nulhs  vcl  pau- 
aortbus  quim  qjinquc  teftibus  intcrucnicntibus  fideicommifl'um  rcli- 
<aura  dicat,quod  fibi  iniunaum  cfl-e  fatcatur  ?  Cur  cnim  leftcs  in  fideicom- 
miflo  probando  cxtguntur,nifi  vt  voluntas  probctur  ?  Siquidem  null  i  foj 
Icnnitas  in  hoc  vhimr  voluntatis  gcnerc  necciraria  cft ,  fcd  tantiim  vcritas 
Et  quod  fcriprura  cft  in  d.$.vU  defideic.  herrd.  quinque  tcftium  numcruw  ' 
mfidcicommillTsIegitimnm  efl-cnon  cam  habct  rationen) ,  quafi  vclfidci^  • 
commifla  ipfalmtlcgitima,  vclquod  efrcauidem  efl^ct,  numcrus i/lc  «li  \ 
follenmtatcm  aaas  rcauiratur.  Sed  quia  iuris  conftituti ,  &  cx  Thcodofij  ""h 
conftitutionc  tn  l.vlt.$.fin.CM  codUilLiHad  cft,vt  quotics non  nifi per  tcftcs  ^f^^ 
iidtKonranflam  pt©batur,paudorcs  quiim  ^uinquetcftcs  non  fufficiant.nc 
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quid  falfuatis  incurrat  minorc  adhibito  teftium  numero,vt  luftinianus  no- 
Itcr  ratiocin«ur  in  d.l.vlt.CM fideic  Caetcruin  ad  actuni  ipium  fidcicom- 
miHi  vtilitcr  conftitucndum  non  cfTcpro  foilcnnitatc  nccefiariurn  numc- 
rum  quinquc  tcftium,adc6quc  ncc  duorum,argumciito  iUud  cft  quod  fi  for- 
le  dc  tcflatoris  voluntate  per  ipfius  fcripturam  conftci ,  nihil  aliud  rcquiri.-r 
niusjvi  hcrcdcm  vcl  alium  quifquis  grauatus  cft  ad  iidcicommifli  folutio^^ 
iicm  condemncmvis.  Quodomnium  manifcftiflime  probat  illcipreluftt^ 
niani  locus ,  de  quo  tractaiiius  tn  d.  $.  vlt.  fi  quis  ca  vci  ba  bcnc  cxpendat  ^ 
ne^nc  rv fcripturA^ne^ue  ex  qnin^ue  te(ltHm  mmero poflit  res  mAmjtflari.  Oftc-  • 
dunt  cnim  no  cflc  virumquc  neccfiarium  ,  fed  altcrutrum  fufticcrc  vt  vcJ  cr 
fcriptura  fcilicct  ipfius  tcftatoris,  (ncccnim  manu  ipfius codicillos  fcribi 
prorfus  ncceffc  eft  LDiui  6.§.codmUos,7)Je  iur.codtctU.)  vcl  cx  quinquc  tc-' 
llium  numcro  fidcicomraifrumprobcturiqiiodctiam  conftat  exl.  cnmpMer 
q-j.^.donatienU  de  legat.i.l.f!ririepifloU  ii.C.de fidei.C\xn\  fidcs  cpiftojj  conW^ 
.^ftare  poflit,  non modo pcr  paucicrcs quam  quinquc  tcftcs,  feU  ctiam  finc 
tcftibus  ex  comparationc  puta  litcrarum,  Quo  ca(u  nihil  fanc  caufat  cft,ciir 
non  priftari  dcbcat  fi Jeicommifliim ,  de  cuius  vcritatc  dubitari  non  poflit:- 
vt  alibi  pliiribus  a  nobis  comprobatum  eft.  Cur  non  ergo  fufficict  confci©- • 
tiafolarclidi  fidcicommifTi  pcr  confcflioncm  eius  ipfius,qui  grauatus  cftj 
iQ^t^u^l.i.C .eod  ht.de fideic.  Non  cquidem  fola  iila  confcicntja  firfhccrci  ad 
piarbendam  fidcicommillario  pcrfccutionem ,  licct  fufHcerc  poffitad  danr- 
dam  eirctentioncm  Miud.Li.  NcmpclquiaprobandanecefTarioToJuntai. 
cft  ab  co  qui  fidcicommifTam  pctit,  quod  aducrfarius  rcliclum  clFc  ncgat  A 
fo^^ua  '^.%.(idie*  *D.vt legat.feu fidcic.feruand.caufcaueat.Proh^uo  autcm  «t 
tducrfarij  confcicntia  erui  nullapotcftfi  non  isprimumfado  vcldiutoa- 
liquo  confcicntiam  fuam  apcrucrit.  Scd  vbi  confcicntiam  prodidit  cxprcfla 
confcfTiOjnihilaliud  inuefligandum  fupcrcft ,  quod  fideicommiffi  folutio- 
ncm  remorari  poffit  aut  dcbcat  ,  Cufn  ab  co  tcmporc-apcrta  cfTc  incipiat 
pcrfidia  grauati,  qui  fidcm  a  fc  datam  icftatori  frangit ,  &  adimplcrc  recufat 
quod  promifit ,  in  quo  vno  elucci  infignis  quxdam  pcrfidia ,  Ccrtc  muJt^ 
grauior  quam  fi  ncgetur  data  fiJcs,  quz  ramcn  verc  data  fuir.  Idquc  lufti- 
nianus  etiam  ncjftcrcxprimit  non  obfcurc  in  d.f.v't.c\x\\\  ah:/ihxres perfdis 
lentKs  adimpfere  f.dem    f«/<»^.Parujm  cnim  cft  ad  vitandum  pcrfidise  crimcnj. 
qut>J  hcrcs  fidcicommilliim  i  fc  iclit^tum  cfIc,vcJ  fateatur,vcl  negct,fi  noo. 
ctfc<5lu  quoquc  ipfo  fiJeip  adimpIeat,pra:ftando,quod  promifit,  • 


ERROR  OCTAVVS.  , 

De  eme/!da:ione  dt^.^.vli.lnjTtt.de  fideicbcred, 

Ic  P.  s  prointerprctibus,  ftatim  fcqui  npud  Inftinianuni/»*^* 
gandc  rcM  tta  ejfefnhfecttfam,  Hxc  eium  vci  ba  funt  qua'  intcr- 
prctcs  fticlliflc  vidcntiir  vt  noua(n  iuftiniani  conftitutionem 
.coar-ftandam  putjucrint  ad  eum  cafum  quo  pcrfona  gra- 
uata  non  foJinii  rccufct  p»^'ftarc  fidcicommillum  fcd  criam 
»elidum  ncget.Vcrumfacilisrcfponfiocft,  Idco  loqui  luflinianum  in  nc- 
'£antc,qu.oniam  iu  confitcatc  ratio  nuUa  dubiunai  occuif  crc  potcrat  >.quin 

omuino^ 

i     <■•  '  •.  . 
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oranino  folucrc  tcncrctur.In  cj  na.nquc  rc  qujc  cx  fola  intcrrogati  fitJc  pcn^ 
dcat,on«nam  obfecro iuJicispartcs  aduerfus  confitcntcincflc  pofTuntnift 
in  condcmnando  ?  Nihilnc  crgo  intererit,in<juic$,an  is  contra  qucm  dc  fi,^'- 
dcicommiflbagiturfaicatuiab  initio  rcliAum  cffc,  an  vcro  poftquam  i<i  • 
ipfum  iam  ncgaucrii?  Vjdctur  cnim  rcpugnarc  quod  in  finc  d.  $.  vU.  fcri- 
ptum  cft  in  h^c  vcrba,.Q«o«/ yi  //  4  ^uo  reli^Hm  dicttHrytoft^uam  ne^autrit  con» 
fiteatHTijuidem  AiujMid  reiiclum  ejfe  fed  ad  legumfubttlttatem  recMtrat ,  ommno 
fo/uere  cegendtu  eft.  Nam  quid  facerent  vcrba  illa pofttjuamnegauerit-,  fi  niliii 
rcfcrrctan  ncgailet  antca,nccnc?Etrurfum,an  non  indignioi  cn,^uiaudia* 
turrccurrcns  ad  fubtilitatcm  Icgum  poflquam  ncgauic  ,  quam  li  non  ne- 
g.ilTct  ?  Nam  &  aliis  plerifquc  iuris partibus  fu.i  mcndacio  pcena  conftiiut» 
cft  vti  nepoft  mcndaciuin  Iiccat,cji.od  antc  liccbat  t//  tn  l.vltim,D.deret  ^vin* 
dtc.  ^uth.  uem pojfftor  C.  ejni  pottor,  tn  f.tgnor.  hab.cur/i fimthb,  At  rc(j>on. 
<ieo,c]uod  ad  fnpradida  vcrba  pcrtinct,fu/pc<5ta  liJa  cHc  &  (uppolititia,idc(S. 
c|uc  in  cditione  cmendatiore  Iincis  intcrclufi  quomodo  cffc  folcnt  qua:  cx 
jntcrprctum  glotrii  in  tcxtum  irrcpfcruiir.  Ncque  /anc  dubium  apud  mc 
cft  quin  addita  fintab  aliquo  intcrprcie  ,  qui  loannis  opiiiioncm  fccutus 
non  alitcr  (odcoanandum  putauitheredcm  corfitcntcm  rclidum  afcfidci- 
ComroiiTiira  quam  fi  ciufmodi  confcfiioncra  prafccflcrit  ncgatio ,  cuius  0« 
dio  prohibcndus  illcfit  fubinde  rccurrcrcad  iuris  fubtilitatcm.  Scdeea 
contrafit  fcntio  ,  Juftiniani  mcntem  eam  fuiffc  vtduos  tantum  cafusdi- 
flingucrct,  An  fcilicctiscontra  qucm  dcfideicommiflb  agirur,  fidcicom- 
miflum  rtlidum  ncgct,quod  ncquc  pcr  fcripturam  dcfundi,nequc pct 
quinquc  tcftesprobaii  potcft ,  an  fateatur,  Vt  fi  ncgctcogendus  fit  iurare^ 
deCcrcnte  iufiurandfim  aftorc,  nccalitcr  coeaturfolucrequam  fi  ncciura- 
rc  vclic :  fi  vcro  fitcatur  fiuc  ant^,  fiuc  poft  innciationcm ,  omnino  cogatur 
folucrc ,  id  cft  ctiamfi  iufiurandum  de  eo  nullum  ci  dcferdtur.  Quid  cnim 
ncceflarium  eft  dcferri  iufiurandum  ci  qui  iam  fatcatur?  Aut  cur  minorit 
nionienti  ciit  fpontanca  confcflio,  quam  iufiurandum  vrgcmcac  dcfercn-  * 
tc  aducrfariovclprjtftitum  vcl  rccufatum  ?  An  non  vtroqtic  cafuperindt 
vcrum  cft  &  tcftcm  in  caufa  fua  cfl^c  &  iudiccm  eum  qui  fiuc  vltrb,  fiuc  coa- 
ftus  iuratufque  confiteiur  ?  Quac laroen  luftiniini ratio cft  ,  quapotiffi- 
mutn  mouctur,  vt  conucntum  rcum  obligct  adfolutioncm  fidcicomniiin 
quam  recufabat.  Scd  &  illud  verius  dici  potcft ,  Tam  certum  fuiflc  lufti- 
uiino  &  indubitatum  ius  ilIud,quodnos  dcfcndimus  ,  Dc  condcmnando 
.  ad  folutioncin  heicde ,  qui  fidcicommifTum  a  fc  rclidum  cfle  fatcatur , Yf 
cafum  hwncprartermififlc:  vidcatur,  tanquam  de  quo  non  nifi  abfurde&  ri- 
dicule  fcrri  Icx  poflcr,cum  ncii  dcbeant  Icge^  cffc  dc  indubitato.  Nam  in 
dttl.^.vleim.  iis  puftrcmis  vcrbisqua;  nos  fupra  retulimus ,  Non  hocfitn-* 
plicitcr  ait ,  cuin  a  quo  relidum  dicitur  fidcicommiflum  fi  confitcatur  qui- 
dcmfcdad  lcgum  fubtilitatcm  rccurrat,omnino  foluere  cogcndum  cfle, 
dc  quo  ncc  anus  dubuarct :  fcd  dr  illo  diferte  loquitur  qui  aliquid  tantum  ^ 
rerclicluin  cfl^e  confitc^tur .  id  cft  minorcm  quantitatem  quam  illafitqus 
petitur,vt  intciligamus  quod  fcquitur  cogcndum  cum  cllc  omnino  folucrc, 
Ilc  «ccipi  oporterc,  vt  non  tantum  eain  quam  confitctur  quantitatcm ,  fcd^ 
totam  illam  quac  pct^tur  foiucrc  compclutur.  Sic  cnim  cxplicat  ilfa  ipfirV 
luftimaoi  cooilinuio  ^ux  cxut  m  MjiJ,  vU*  Virf.  veiftrtatfandum  exifitmeu 


migm9  dmlitlikmtlii^ijatXt^iu^  nonvt.  v«1^  ^  ^  -^.  ^ 
ini  mMurtm  fidii^mmilpiritittjc^mt^ ,  emnimodt  §xd8i»»IUtumMilfkfii^ 
uutH ^ 4^ /'aiUf.inio'iem co-rtpe/It.  Scccnduin  qutm  intcrpretationctil 
poncndum  fcmpcreft  prjTCcdcrc  dclationcm  iurifiurandi,  qiiippe  qu2  nOQ 
ininus  ncccHaria  cft  cum  hcrts  niinus  rcli^tum  clTc  contcndit,  quim  finc* 
garet  omnino  relit^um  quicquam  fuillc)  Niii  tidcicommUlarius  ea  quanttf^ 
ute  contenctts  eflb  inaljt»  quam  herefe  «onfitecor;  ^£x  eo^jUe-'  migi^  "'^^^ 
gimns  quara  verom  (ik>  quod  mo*d6diceb«nits-abQiidaf  e^d  Iutta|^|ip 
verba  iua  p»)?f itfaa wtffmtrk:  ,  Nam<&  qul  pro  maioie  «pMOCince  cofiMii» 
tut minorcm  folain  confitctur,ctiam  nunc  ncgat  rcliquam  qux peticurVnoe 
amc,  (lue  p»A  delatum  iudurandum  ncgcc.  Quid  crgo  attinct  qusrerc  aa 
ncgaiicrit  antea  nccne  ,  cum  adhucncgct  ?  Quod  (i  confilcatur  reJidum 
.cire  quicquid  &  quamumcumqUeillud  eil»quod  peti(ur,ni]c  ante  fiuc  po^ 
inBaaitonem»  lictiti  dctatio  turifioraiidi  noaeft  neeeCGuja ,  ita  iieqMeluiUr 
Oiiiil  confti|^jjlvlU vtcondemnetur ei ius confe(Koi>t'hifiri.Mi|ll( 
>  Nec  niiipl pr rmittefldum  efl ci qui  ncgarc  numquam  voluit ,.viaA  ^ 
fubtilitatem  recurrat ,  qiiam  ei  qui  ncgauit ,  cum  in  fideioomtnttfis  nonde 
fubtilitatc  iuris  quxrcndum  fit  fcd  dc^dcdata>qiiamnen£rieAanB|ie£i4b 
itoinimsiui&apictatisoibcioalieui.»''  :   ■>  ^    ■  ^.v.  ^ir  ^^''''^^fi^.f^i 


^  :  HRRaSl  NONVS, 

JDk  diffierentid  fideicommifii ,      alferitu  cuii»ftilfit 


rrprctLB  taiitilim  iliiid'videtur,  Quoiui 
coiMi0am'peti»aQC*(|iiocolM  fi  neque  pcr  rcripci 
bctor ,  ncqueper  fiiflirii  iiifm  nintiitiiiii'rtlj||||ij 

quidcm  eft  vc  pctatur  quoflavt  conuentus  hcres  "fiit 
iurc    apud  Prartorem  rclidum  ilhid  clfc,  fnie  in  totum^filij^ 
Et  hinc  niir,irnm  apparcbit  innnilcftius  quam  diiicj fa  ratio  fit^iF 
dcicommiffi,  &akcriuscuiuiLbct  vitjms  volumatis.  Nam  inca^rterjs  vlCi^  ■ 
mis  voluntatibusbona  obic(5tio  c(l,  <(^fH'lie^ic]ic<di^ttKi^ i  ncqueofi 
•odtCtHis  agi  pofiit  aut  pro  Jegato  ailt-.j»rdKrfediii|iM^^ 
teftnaKinum  aliquod  IbJlciinc  ^\o^tmiixt''0lljftii^  prstotPR 
psffic,  Teflamentum,inquam  roJIennr|M|il|ivi1n fcriptis £iaa^^^ 
ne»ccflc  fir, fcd  r|uod  funs  habcjtfoIIennitateiWJtf^^n  fcriptisjluic  p^i^n^ljti^ 
patfoncm  tcihcus  quis  proponatur.    Ac  fideicomniifia  non  pcr  autiiwm' 
petuniur  fcd  cognitione  Prirtoria  &  implorato  auxilio  Piactoris  Hdeicotn- 
>0iffliiiiy,apud^m4ai^9laiuatedifcc^  ncquc  tcflamcn^ 

li^diBiimi6ir#&m  ruatlKcfiitor  i 
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-ptationcm  autrecufationcm  rcs  cxpcdiarur.  Idquc  cft  quoj  noua  lufti^ 
iiiani  conftitunopori^linmin  MiJuxit»cum  jnic^  ius  itj  cflct,  vt  lllidcicomW 
niiiramrcIiiSum  ncg3rctur,non  iJcirco  dctcrii  ii^nurandun  ponetiFortaffc 
prt  ptcr  iiicium  pcrii»rij ,  ctim  crcdibilc  cflct  facilc  peiciatiirum  cum  >  qni 
tantx  pei fidiar  reusaiii  rjlitm  nifpcctus  iam  tuiu  diccrciur.  Ncquc  tnincn 
fiir.iiitcr  vllo  iuris  loco  conilituiuni  viJcas  vt  proKgato  quod  rcli(5tum  nc 
gjtiirjiuliurandum  lictciii  pollicncmpc  quij  lcgaiuin  non'ljCut  fidciconi- 
inil}'um  ex  hercdis  fiJe  pcndct/cd  tx  luris  rationcacfollcnnitatc.cuius  pro 
b.iti»nem  quoquc  follcnncm  nc  lcgitimain  cflc  op(>rtcc,  n  quo  tamcn  nu- 
mcro  non  magis  iiinurandumhcredis,quaro  niida  ipfiu&confiflrioponi  po> 
ftcft,  tamctri&  luliurandum  defcrrc  v  tliw  lcgitarius ,  &  hcics  iurarc:  Nifi 
conftct  fa-tum  faifle  tcftnnentum  A"  quidcm  in  fci  iptis,put.i  cx  quo  hcrc- 
xiitatcm  adiciit  illc  ipfc  qui  tanquam  heics  C(jnucni:ur,vt  non  dc  t^ftjtr.cn- 
to  fed  dc  folo  Icgato  c^mtroucrlia  ilt.  itciiim  putcft  intcrdum  cucniic, 
vt  amifljst.ibulis  ncc  apparcntctcftamcntolcgatanum  fc  «liquisdicat,  qui 
tamcn  teftamentum  non  proferat:quo  cafu  iurciuraDdo  rcm  decidi  neccire 
cftrleil  defcrentc  hcrcde  non  lcgatario,rj  fotic  hcrcs  vcritus,nc  qi;id  faciat 
cotra  voluntatc  dciunfti  aut  potius  vt  fc  litis  molcfti^  citius  fubtrahat,m.^iit 
vltro  dcferre  iufiurandum  aCtoi  i ,  quam  mm  cogcrc  ad  fcripturor  cxhtl  i- 
tioncm  ,  quod  tamcn  faccrc  vtique  pro  fuo  iurc  poflct  d.l.pofl<juMn  ^.^* 
ft  dtes  D.  vt  legat.feH  fidcK.ferHand,  canf.  cAueat.   l  loc  autcm  cutn  accidic 
cogitur  quidcm  lcg.narjus  i-trarc  vtTi  iuict ,  confcqiiatur  ck  co  tcflwmcn- 
to  Jegatum,fcd  (i  poftca  prolato  tcftamcnto  appare.it  nihil  fuiflc  Icgarun:, 
crit  locuscondiwiioni  nc  impium  luaum  cx  pcriurio  fuo  Icgai3ri»fs  rcti- 
n«at,vtidcm  luftinianus  nollcr  conftituit»«/.X'?//w^.     rr^.  rrr^rf.  uire- 
iur.   Qiiacxlcgc  apparct,  fi  lion  conftct  fa^lum  cllc  tcftamcniuni  ni  fcri- 
ptis,  nonpoflcde  Icgatoquodrelidum  dicituriufiurandum  difcrri,  maxi- 
nic  vero  pcr  Icgatariuin,quia  nec  niil  inteftamcntoaut  fahcm  in  codicillis 
tcftamenio  confirmatislcgatum  dari  potcft  ,  quod  ncmo  de  fideicom- 
miflTo  pcrindcdixcrir.  H.ic  vero  Icgati  &  fidcicomuiiflj  admifla  diftcren- 
tia,non  erit  dilficilc  rcfpondcrc  ad  id  qiiod  interpretcs  obiiciunt  cx  d.  l.  fi 
verifof  ,  qua  potifljir.um  -mouentur,  vt  dicant  hcrcdcm  confiientcm 
iideico^mmilTum  rcli(5lum  quidcm  fed  minus  foilenniter,  li  nunqu.im  nc- 
gaucrit  rclidum  cfl*e,ncque  ad  iurandum,neqt;c  ad  fi>Iucndum  cogi  poflc. 
Dtci  cnim  polPci  loqiricam  lcgcm  ,  non  dc  fiJcicommiflTis  tjntum,fcd  c- 
tiam  dc  lcg.uis ,  cum  loquatut  dc  rclidis  in  gcnerc,  quo  nominc  Icg.ita 
perinde  ac  fideicommiiia  continentur:  Jraqiic  ad  cmnia  quidcm  rcterri 
^cbcrc  quod  Icx  ait  fi  vci  iias  dcflt  rcli(5^um  non  dcbcri,hoc  cft  fi  dc  volun- 
tatc  nonappaicatjfcd  qucd  additur  idcm  eiTc  l\  iuris  follcnnitas  dclii,nd  foi 
la  legita  pcrtincrc  non  cii  im  ad  fidcicommilT.iquae  nullam  iuris  foUcnni. 
tatcm  dcfidcrant.Ncc  minus  vcic  dici  ciiam  illudpcfl^ct  Juftiniani  confti- 
tutioncm  dc  cuius  fcntcntia  &  intcrprctationc  difputainus,  ficuti  po- 
ftcrior  cft,ita  nouuin  itjs  faccrc  quod  Dioclctiani  cxMaximiani  tcporibus, 
qUorum  cft  diflM  Iexfiverir,tf,nQrnhnn  obiincbat.Scd  tamcn  illa  rcfponfio!» 
magi$placct,qium  &  cx  inicrprctibus  plcriqucprobat  qucs  Bart.rcfcrt,  vt 
quod  fcriptu  cft  trt  dJ.fi veritas     irt  l.ex  iefi.19.eod.ttt.ad  ea  dcmum  fideico- 
-  aiifla  rcftiingatur  qu.-e  relida  siit  intcftanicto  minus  folIcni,fiucin  fcriptis 

Zz  i 


jtfo  AMT.  FABKrDE  ERROR.  PRAGMAT: 

iJIud  tucntjlluc  pcr  nuncupatioijcm,quod  tcfbtor  putaucrit  &  volucrit  va- 
lcrc.-quo  cafu  uon  magis  valcrc  polFunt  qnz  in  tcflamento  inuti;i  &  inuali. 
do  rclicta  iunt>quam  tcllamctuii)  ip^^umfUiii  a  Kgicimis  quoquc  hcicciibus 
fucrint  rcpctita,vt  (criptum  ci\  h  d.l.exte[l.'fnento  ^  in  LgentrtUuer  24.  §,tx 
teflMnento  D.de  fideic.tthert.  Ai.^.f#</.Nam  ncc  .ilia  tcf^atoris  voluntas  fuifJc 
viiict  it  qudin  vt  ca  qnac  in  tcftamcnto  Jata  fDntjita  dcmum  valcant  fi  tcfta- 
tncntum  ipfum  valcat  totum,quia  ncc  pro  p.irtc  valcrc  potcft,li  cxcipias  ius 
nouum  ab  codcm  luftiniano  noftro  cunftitutum  l>/§ue'Kii^.vtehm  deappeL 
CJ^  lofc.^.aUud  (fhoijue  ^•apttufui^ndc  fumpra  cft  Auth.ex  CAuf*  Cde  Uber.frit-' 
ter.At  cmu  cxtra  tcftamctum  iidci  hciCv.is  aut  altcrius  commiftLm  aliquid 
cll  ab  co  qui  ncquc  teftamcntum,  ncquc  codicillos  fjccrc,fcd  tanttlm  rcJin 
qucre  tidcicommilfum  voluit ,  co  nimirum  cafu  luftiniahi  conftitutio  lo* 
cum  habct  qux  induxit  vt  talc  fiucicommiftum  quod  iicquc  pcr  ftripturam, 
ncquc  pcr  teftcs  probari  potcil>probctur  pcr  heredisautaltcrius  qui  graua 
tus  dicitur,iuranicntuiii. 
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^v^^^.  Ec  cft  quodcum  A-ccurfioquis  obiiciat  contra  hanc  iarer- 
1  ^  prctationcquod  luftinianus  tn  d.$ .vlf.De fideic.hered.loqui- 
Cur  dc  tcftatorc  iis  vcrbisfife/fd/or  fidfi  I eredis  ftit  commifit* 
Qna'i  icftator  cifc  nonpoiritjnifi  vbi  teftamcntum  aliquoii 
jrsr:M  '>jb-»t-^«»K  ?ft.Kam  iino  vcrotcftatorcm  aliquando  gcncralinomincdi 
Cimus  omncni  eum,qui  dccedit  cum  aliqua  vltima  voIfhate,tic^t  ilcccffcrit 
intcftatus: Atque  ita  luftinianum  accipicndum  cflc  non  niclius  pi  obarc  pof 
/im  quam  cx  ciufdcm  ipfius  Ii  ftiniani  verbis  iu  d.ivh.C.  de  fidetc.  vbi  fcri- 
ptum  c\\pfine  fcrtpturM-,(!r fine  uftthns fideicommtjfo  dereUno.Qhls  enim  9J>- 
fluam  dixit  ficri  poflc  tcft.imentum  finc  fcriptura  &  fine  tcftjbus?Nequc  ali 
tct  rurfum  idcm  Iuftin.w  d  S  vU.& netjue  exfcrtpru*Mjre^ue  exfuinfut 
fitum  numero pofittres mAnifefidtrr.cvnn  cnim  r.6  id  cgit  tcftatpr  vt  follcnnittr 
teftarctur,ncc  vtcodicillostaccr.  t,  nulla  fubcftc<^nicdura  voluntatispro. 
Dtcr  quam  diccndum  fit  cx  tacita  cins  voluntatc  Hdcicommiflum  corrucre 
aiioJ  pcr  fc  fubfiftere  voIuir,nullo  alio  adminiculo,nuIhfque  aliunde  pro-' 
batioilibus  r  ff^iltum.Qiiamquam  non  co  magis  tale  fiiIeiCommifli>m  vi- 
lercl  finc  fcriptura  &  finc  teftibus  rcliclum,fi  noua  luftiniani  conftitutiQioj^ 
hoc  non  induxitret,antcqnam  inauditum  fancfuit  vt  valc-cr  fideicon/rt^f- 
fum  quodncquc  pcr  fcripturam.ncquc  pcr  tcJiesprobarctur.Neqiie  abM^ 
noftra  fcntentia  Bartolus  ipfr  ahcnus  cft ,  nifi  qnod  in  co  errat  cum  crrerir 
omnibus  quod  fideicommifla  non  diftinguh  hac  paitc  alegatis,;it  cnimEx 
voluntate  niic»u>  follcnni(  Adde,iuam  ncc  foUenncm  cflc  tcftator  voluir>Ie- 
•ata  &  fideicommifl*a  dcbcri.Et  itcrum,Not-bilcm  cflc  Icgcm  illam  adhoc 
uod  quando  tcftator  foIlcnnireV  leftaii  noluit  fcd  confidit  de  fide  h«f*ctfii 
2     4  tcnetur  ad  praeftationem  illius  lcgati  &  ciuili:cr    oataraliter.  fj^^ac- 
tamcn  fcntcniia  ficut  in  fidcicommi<ro  ven  eft,ita  in  Icgnro  felfa.Nam  i.ee 
lcgatum  dici  potcft,quodhcrcdi$  fidcicommiititur ,  fcu  fidcicomiriifl^um, 
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e&m  ab  hereduin  fidcMcic6im(fz  omnia  &  nomen  Sc  fubftantiam  tcccpc- 
riat  vt  ex  luUiniano  iam  dixt:nus.Ivieo(}uc  non  imperaciuis  vcrbis  vt  I^ju 
fcJ  precaiiuis  Mcicomiffi  rclinquutur  vc  Vlp.fcribit  mrr^N/./i/M/.X>#  h^m, 
Ncquc  quod  iJcm  luiiinianus  noftcrlcgitatidcicomminispcromniacysr 
awzMexit  i» i.i  Qcommun.de legat.t2m  gcncralitcraccipien.^um  cft»  vtcx  eo 
foeda  &  nominum  &  rcrurii  confuHo  inducatur»quomodo  fanc  induccrctur 
{i  promi/cue  Icgatum  quodlibet  pro   Jcicom«nilfo « &  vicilTim  fiJcicom- 
juilfumqnodlibetproleguoacciperetur.Fatcor  iura  Icgatorum  &  fiJci- 
coinmidorum  cxarquata  circ>ia!nquc  tum  fuiflTr  cum  dc  futis  Hdeicomminis 
'loftinianus  locutus  cft  in  d.f.vlt.de  fideHom  b€red,\t  cenflat  ex  f.f  d  nen  vf- 
^Ht  $njht,de legMt.Scd  boc  quantum  a  j  Icgata  &  Hdcicommin)  valida  >  &  ili 
-K>IIcnni  aliqua  volunrate  rclifta  >  non  ctiam  quancum  ad  ca  fideicomniifla 
dcquibusagimus»  id  cdqiixiiccpcr  rcrrpcuram  ncc  pcr  teflcs  rcli<fbi  ijnt 
fcdquaecx  ineraroldquehcredisauclcgicarij  aut  fi  ieicomniiirarij  grauati 
fi\e  pcndeatttd  eftad  quorum  prxflationcm  is  qui  grauatus  cfl  fidcm  ruain 
obilrinxerit-  Non  enim  dc  aiiis  (idcicominiffis  loqui  con(litucionem>&  in- 
tcrprctes  ipfi  fcrc  omncs  fatcncur  >  Sc  liqurt  fatis  ex  vcrbis  conllitutionis» 
^uae  non  alia  ratiorie  nttitur >  quam  qu^d  heredis  fi  Jcs  Bc  rcligin  elc^a  fit$ 
ncc  ci  permitti  dcbcat  vt  (i  lem  quam  dcdit^fallac.lcaque  nonfulficicc  alle- 
^ari  a  n  Jcicommifl*ario,qu6d  fibi  relidum  /ic  fi  Jcicoinmifllum^ff  non  etian» 
allegccdatam  fidem  ab  eoa  q  to  fidcicomilTum  pet)t>  vtappareatno  roinus 
de  grauati  perfidia  q.um  de  h icicommiflb  tra^4ri,nc  alioqui  nouar  confti- 
tutioni  locusnon  fiat  :  Ncc  fi  ador  prartcrca  dicat ,  non  elfc  hcrcdem  aut 
a^ium  grauatum  ncfcium  voluncacis  dcfumfii  quam  isforte  ^eclaraucrit 
in  przicntia  tcftium  >  vcl  pauciorum  qolm  quinouc  vcl  nunc  mortnorum* 
Nequc  cnim  fideicommiili  confcicntia  poflct  rumccre  quam  pcrfidia  non 
comicarecar,adc6vtiuramentumpurgationisnen(bIum  rufficiat  co  ctSih 
▼t  Baldus  voluit,fed  ncqueneccdariuro  fit.  Perfidiamautem  in  propofito 
non  ex  eo  folo  zftimamus  l\  tcftjtoris  VQluntati  non  facisfiat,  fed  fi  data  te« 
flatoris  fidcs  vioIcttir;qaam  proindc  datam  cfle  ailcgandum  eft,priufquam 
is  contra  quera  agitur  pcrfidif  rcus  dici  poflit.Et  fic  nou  iin  hanc  luftmiant 
conftitutioncm  iccipicndam  cfl^c non  dubitamus,vt  quod  illcait  fc  confti«^ 
^cre  ad  cxcmplum  AugLftt,qui primus  fidcicommiifa  traxcrat ad  neccfti- 
tSltem  i<'r:s,cum  antca  cx  hcredam  fidc  ic  pudore  omoino  pend^.  cnt,dc  iis 
ipfis  fidcicommiflis  folis  accipi3tur,qujc  ncc  poftillam  Augnfti  I^em  peti 
hodie  poflcDt  fi  non  nipcraiict  Anguftum  luftintanos  in  anmliandu  faucrc 
Eieicommiftbrum.  Prubationcs  cnimrclicli  fiJcicommifli  non  mod^a- 
*    liquas  fed  ettam  ccftas  &  indubitatas  Auguftus  exigcbat  vtid  fidciconimif 
fi  pcoEftationcm  vrgcri  pufiVt  is ,  qui  fidem  fuam  dcdifllc  diccbatur,n'  qnc. 
pcrrottt<^cvt  ea  de  rc  iufiurandum  Ucfcrretur.At  luftinianus  fola  fidcico- 
miirarijanegationcconient  ueft,vtcum  cuiusfi-ies  Sc  rcligio  cledta  fuit, 
adigat  ad  iuuurandum  vcl  fufctpiendum  vel  rccufandum  ni  T)Iu<  rc  paratuf 
(ir:£o  nimirum  folocafu  quo  non  foiiijn  dicatfidcicommilfarius  relitfluin 
iibi  cflTcfidcicommifliim^fc-^  ctiam ,  qnod  prarcipuum  cft,D.Jam  fidcmab^ 
fo  contra  qucm  agitar  dc  fidcicommiffo  pra;fbndr,Datam ,  inquam'>  noif^^ 
inadb  tcftatori,fcd  ctiam  quod  ncmo pbreri}ar,ipfi  quoqt^e  fidcicommiC-'^ 
drio*  Jdcnim  cft  q\iod  Icxaicm^/^rr/tfM  c^^i^r/  ji  fi^e^c*mmrJfjtrio  rk&4 
'tfi*  D>;plcx  natnquc perfidia  iwiusefi^uindciudcJciarduobusi  vtv« 


inodi  iafiurldfl^fidetcotnidjrio  delatO  rcferri  ct  n6  poteftiMWtoliMii^ 
jurare  co^tur  is  qui  ddcde  iffedicitur  aut  rccun^rc  aut  foluerrtiuiii  inV^t^- 

ris  caufis  inanifcltx  tnrpitucinis  non  Cn  nollc  iiirarcjfi  modo  lu/iiiraRctiim 
rcfcratur.  vM'^  l.mafitfeJ}ji  ^S.D.^V  ii.y  etur.  llhid  fanc  ncl  inductndain  notix 
conltitutionis  potcrtaic  non  cx)gcmu5,vt  qui  fi4c:commilTum  reliquitjii- 
tcftatus  dcccncrit.Nthil  cujiu  rvicrt  an  tcdannctua)  aliquod  fa^um{itsivO> 
ociCtiani  rollenniteriao  min^s  rolJA)iter»dammod6  6dciaMBmi|lbm  ^uojjl 
IKttt^r  non  in  tcdainenco  relicluiii  (krcdcxtratcftamentQm  fine  i^i^tiili 
&  fiiie  tc{libus«roUgrauattfide  fiibQizam»(iuam  is  prxditcrit  &  t«i|piifrlt 
£d€icon'.mi(Tiriy  ,  Nc  pcr  calumniam  vidcatiir  dcFcrri  infiurandnir»  ab  cO 


qui  ncquc  pcr  lV,ncquc  pcr  alios  firiat  quod  intcrdciunctuoj  &hcridcai4'« 
iiuinvcoacratuai  ^ucniiibcC)fi;crctagc(lutn  dlc  adticaiec.       ' /'^^f^.Ht^*'v^ 
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frec^^>s  nuncupatiuum,quodnoniitfonennc,tameifi  Prtnccps  auc 


Y  ^*^^'       Di^itized  by  G» 


laileniMter  fii£|ii't(#|n»Ai'»  Hmimpfttitto  tmetti  quaiKQmiiit  felklwffHi^ 

'  fl^t»eiiamri4if|MaflrerioreteAamento  Prniccps .  aut  potcnrior  di^Mir 
res  fcriptus  fic.  Tcrthicftcartcrorum  fcrc  oinnij  inuris  intcrprctum,  ¥t 
quamuispcr  nunciipatiuum  tcftamcntuni  ntc  fj<ftum  pcnnde  acpcr  foh.' 
knncin  fcripiis  conJitum  rcuocari  pollic  pr:us ,  quod  in  fcripiis  ac  (vUcn^ 
nttcr celci>f attim  tucrat,  Aliud  tamcn  ooiincat  quotics  inpoilcriorc aur 
Vrviccps  aniiliQsquirpiam  poteotiorBKieDltiirv  ne  filfi  commini&cnJi 
iitlivieiii  e«  res  (rracbeatjfi  fdtii  teAet«dfint»()tti  vt  Priocipi»  aut  ali  j  fotMl^ 
liori  bIdndiantur>teftimonium  £nfe^!^tt  fmtdc  Principis,aut  a!terio«fli|S> 
tentiorisinftitutionc  adpriorem  ^uantumlibet  foiicnnem  volumatenrljb 
Bcrtcndain.   Prima  interprctatio  parem  facit  Principis  ac  cxteronim  o- 
mnium  condicionenj  >  vt  ncquc  dclcrior  (it,  ncqiic  mclior  nd  tiicndum  tc-  ' 
■  Ibmentuui)  dcauoinalioruinpcrronisdubitarhion  pullct)  c]uin  nulJiu» 
cfletflBomenti*  NemoeniiiidiKeriltclllnmiiarafbHenneprtusrrcu 
ei  poileper  pofterius  quod  non  Ht  (blienofF»  M  i>9  denvro  l|  pofterius  v»- 
feat  ipfo  iurc    ^fleritrr^tili*  fmk.  md,  aflMmti»firm.Lp-^uis  friori  i^.D.mS 
5^.Tr^^r^.  Sccunda  vtr6  intcrprctatio  fitTiilitcr  quidctn  facit  parcm  Prin«> 
cipis&  crtcrorum  omntum  condicfonem  ,  fcd  in  co  dunusagit  cnm  Prin*- 
cipcquo  J  non  patitur  vt  mclior  cius  condicio  fitjnon  magis  cutii  pcftcriuft 
teftamciituni  valet  in  quo  Princcpi  inftitutuseft,quam  fi  non  valcrftK^iinr. 
1troen.minus  innldloiiirovldratnr  qoit  dicat  euehi  tellameotnm  in  fh^t» 
tttisperpofteriut-iniAoupttiuum  riedac  ibllenniicr&dum  fiogulsiri  quO'^ 
pim.iuteac  fauorc  Principis ,  q-jam  fi  de  pofttfrtureteftamcntoinuaiidoa-^ 
^itctur.  Habcret  cnim  iJlo  cafu  fauor  Principis  comitem  iniuriam  *cniusi 
nutla  fu(picio  eilcumpofteriustelbmcntum  valct  ,.  nccjuc  aut  litis  caufai 
autqua  alia  maia  mentc  fci>^»mdici  potcft,   Attcrtia  intcrprctaiio  dettf- 
.siorem  bcitcaufam  Priocipis,  ouam  cxterorum,  deriegau  PrincipifacuK 
tcte  fuccedcndi  e«  po(Moro*tCntmciJiilfltt|iFii^tiuo  qnaniMliifer  ibfit. 
knni»ex  quoalius.  quiliA»et  inftitiitiM(Tucct*dfl«^V  dum  ne  ex  potemiiM^tSi^ 
MXStw  Oiftinw  autcm  Bartoli  interprctationcm  n  lafi  diuerfiina  ab  tntcrw. 
prctationr  Aocurflj  ,  co- :ra  ^uam  ficr;  (  >!<.•    a  vuigointerpretlimjjuiv- 
tramquc  pro  vna  habcnt,  i]ua(i  B.;rtoIus  iion  tic  alin  tcftaircnti  nuncupati- 
ui  gcncrc  (bnfcritquam  dc  quo  Accorfius,id  cft  qMod  (it  non  n^Ilcnnc.Cumi 
tamcn  Eartolus  non  detclvamcqto  non  foitooni  laquatur  ,  fcd  dc  minus. 
jbHmJt  quod  longcdtucrfii9lc%^iincuptMliNnlm  ttim  quoquc  cum' 
^fiNMllec&fium  iiait  9.  ieoipertemen  minutibllcnnccftquJimquQd  i^' 
£ctiptt^tfli£id2tm  prcponitur :  ProptereaqubdlOllgdpJures^laiilitatcs: 
exiguntur  vt  quis  in  fcripiis  teftcttir ,  quarti  vt  pcr  nuncupationcm>.=^<dCjp 
vt  ob  hanccaufam  rcftaincnt  im  quod  ht  pcr  fctiptiiram  t"u^T/w?c /bflen*. 
nc  dicatur^ad  difLrcntiam  nuncupatiui  ,  quod  nuiia  formah  obf(.rnationc 
indigcrccrefdkiit*  ac(inuilam  pcnitusfolletHiitatoiii  oxigcrct,  quamuis. 
iWMi4Wdft»i||l  iiiifiitiftiitttfitiMiroerBt  fiptem  tcftium  puberum-^  ciuiuat< 

f0fiimt9t,tiuUi  Jn/hJgittfitmttL^Jin,  Etfi  autcm  non  ignorot.  etiam 
pud  fijrtolum  dict  plcrumque  minus  ibllennc  tcilamcntum  cffd  ^uod' 
4uiUajm?<i(i.  fnllcitflfnfrii.  jttyo|;><kitfc»taiPciiintf.  cjU^iwtaifliatdtoigyi< 
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«iebcant  iilud  facit,quod  non  abs  re  ponit  c)uis  cxiftimarcjluris  rationi  con~ 
fentancum  eflc»nullaquoquc  in  eam  rcm  intcrucnicntc  conftilutJone,vt  tc- 
ftamcntum  in  rcriptis&  (ollcnnitcr  conditum  non  nifialio  arque  rdlcnni 
tcftamcnto  pofteriorc  reuocari  poHit  I  £x  vulgari  fcrequc>pcrpctua  illa 
iuris  rcgula  >  qux  nihil  tam  naturaJc  c^Te  ait  quam  vt  vnumquoJquc  diiFol- 
uatur  co  ipfo  modo  quo  colligatum  cft.  Indc  natiiquc  fit  vt  rc  obligatio 
contra£la,rc  tantuiyi  dilTolui  poHit  i  quemadmodum  ncc  nifi  vcrbis  contra- 
&us  qui  vcrbis  initus  eft  fi  non  iJ  ipkim  quoddcbetur  foluatiir:  Dcniquc 
nHdo  dincnfu  ,  quod  nudo  confcnru  contradum  fucrat,  vt  fcriptum  cft  in  /• 
froutiio,  D.de folut.  Quoctiam  rcfpcxiflc  videtur  lufttnianusm/. /f/^wi» 
factluAtern  "j^j.C.de  tefltlf.  vbi  conftituu  vt  qui  cx  contradlu  in  fcripris  ccle- 
brato  conucnitur,folijtionem  alJcgare  nullam  poflit  ni(i  quam  vcl  in  fcri- 
ptis  fimiliter  probet,  vel  faitcm  per  quinquc  tcllcsidoncos,cum  cxtra  hanc 
caufam  ccrtuti)  (it  fufliccrc  duos  poflir.  Quidni  crgo  pcrindc  dicere  Jiccat, 
Non  eflc  fcrcndum  vt  follcnne  rcflamentum  in  ftriptis&:  cum  tanra  ob- 
feruationc  conditum  ,  per  aJiud  poftcrius  dici  poflit  rcuocatum  fi  non  cje* 
dcm  foIJcnnitatcs  in  pcftcriorc  interucnerint  qii«  inpriore?  Namquod 
Yulgo  noftii  obiiciuni  non  minus  valcretcftamentlim  nuncupatiuum  lure 
ciuili,quam  quod  in  fcriptis  &dumcft</.jJ.z//A  hiJl.deteflMtr^ndm.ihMccon" 
fMhtfiimA  11.^.  per  nuncupationem  £•  ^od.  facilcm  habet  rcfponfioncm.  Ve- 
rum  quidem  id  cflchadtcnus  vt  teftatus  quis  dicipcflit,  ad  cxcIudcDdatn 
fcilicct  fpem  JcgitimJt  fucccfnonis,fcd  non  ad  eucrtcndum  arquc  teftamcn- 
tumfollenne  »  quodcumtanta  follcnnitatum  obferuatione  pnus  factum 
probetur  Mrg.l.Jt<jH4indo yi.in  frinci^.CJe  ivoff.teflam.Di^ciWui  (iquidcm  efl 
vt  teftametura  ritc  fadu  pcr  poftcnus  fubuertatur,quaro  vt  inieftati  fucccf- 
fioiinpediatur.  Maximc  vcroprobabilis  vidcturharc  fcntcniia,  /iponas 
poftcrioreteftamcntonullam  prioris  mcntionem  fadam  cflc,  fcriptofque 
in^oftcriore  alios  heredcs  quorum  caufa  minus  fauorabiiis  vidcn  dcbcat 

fjam  corum  qui  in  priorc.iiiftituti  rcpcriuntur.  Tum  enim  iufta  fubcft  fu- 
icio,veI  corruptionis  teftium ,  pcr  quos  tcftamenti  nuncupatiui  fidcs  ad- 
ruitur,  vcl  rctcnta:  prioris  volumatis  quafi  fado  per  alicuiiw  importunita- 
tem  &  fuggeftioncm  pofteriore  tcftamentoperquod  non  dtciarauerit  le- 
ftator  vcllc  fe  rccefliim  a  priorc  fi  prioris  iJIius  voJuntatis  meminerat:  Aut 
ctiaiii  qi  afi  poftcrius  tcftamentum  fadum  lit  pcr  obliuioncm  prioris.  Quae 
obliuio  non  eft  moclus  faciendi  irritum  prius  tcflamcntum,fed  potiiis  con- 
firmandijiie  teftator  reuocandi  eius  animum  videri  poflit  habuillc,cuius  ncc 
mcminit.  Atqui  ncmo  vnquam  dixitpoflc  rcuocari  teftamentum  finc  ani- 
mo  reuocandi.Prius  crgo  cft  vt  probctur  tcftator  mcmoriaiVi  habuifle  prio- 
ris  tefbimcnti ,  quara  vt  dici  poffit  vcl  reuocafle  illud,vcl  reuocare  voluilfc. 
Qnjimuis  m  dcfundi  voluniate  interprctandacirca  lcgata,  vcl  fideicom- 
jnifla  quar  cx  voluniatc  nuda  arftimantur,potior  cfl^e  folcat  caufa  poftcriori^ 
fcripturaepoftobliuioncm  prioris  fadar,  vtinl.Seiaio.  D.dcinflr.^tnfhr, 
/ea4t.in princip.  Faciicautcra  obliuiopritfumitur  non  modo  fi  poftdcccn- 
nium  duis  tcftctur  vt  tn  i.fanamuj  ij,cde  teflam.(cd  &  fi  teftctur,quod  plc--' 
riquc  Uciunt,in  ipfo  mortis  articulo,  &  co  tcmporc  quo  humana  fragilitaf  > 
mortiscogitationcturbatamcmoriam  prartcntorun)  retiacrc  non  potcft 
U}ac  confulujltmd  %.$.s$  cttm  bumaM fr^tHtat  C.fui  teflam factr.pef*  Scd  nc« 
^uc  vult  ommiuodorcuocarcprius  (cSaiscmuiu  iilc  qui  poftcriyis  facit ,  at 
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itademum  (ipoftcrius  vikatl.fi iure  iS.^/r /ij.j.NecclTc  igitur  cft  vtprioris 
mcmincrit  ad  iilud  fiuc  ex^vcflc  fiuc  taciic  rcuocadu.Ncc  leuc  pro  huiut  fcn 
terrti^  cotirmationc  argumctum  fumi  cx  co  potcll,cj7  fcriptu  cl\  inl.^mntum 
29.*o<i^fr.qug  alia  curudc  Impcratoru  coflitutio  cAjfi  quis  rucccdorc  fuu  ol>- 
.  •,"  litisPr'ncipiprecib*dccIaraucrit,noe6minusvalcrcicfhinctutanquariic  ' 
ac  follcniccr  faciu)tp  Princeps  nihil  ad  cas  preccs  aut  rcfcripfcrit,  aut  rcfpo- 
dcrir.Cuiusrci  rationc  Impcratorcs  rubiiciutjqd  voluntatcshominu  audirc 
velint  no  lubcrcZVr  ^oflfentUtamjhaim(\\x\\iUinhtlritHm  videtUkr  camHtatto- 
nu dtifitrtu.iWiznim  racio  rubcfll- viJcbatur»  ^uod  II  Principis  cofeofus  qx- 

•  prcdusaJtcftirisprcccsacccdcrctjCaJclolIcnitatcinreuocaJoquoqitcfta- 
.mcto  aJhiben  op»rterer,vtcode  modo diliolucrctur,quo  coftitutu  cllct.  Vi 
,/umq;  tft  tmpcratorib*.6gc  c5modiu$,&  a  iuris raiiouc  minus  alienu,vc  ex- 
prclTus  Pnncipis  cofcnfus  no  adhibcJtur  in  cotcftamctoru  gcncrc,  q  vt  vbi 
adhibii*tocrit,ci;is  tcftamiti  rcuocatio  inauJito  &  irrctjuiiito  PrjiKipcpec- 
.  niitittur.Adco  vcru  eft  quod  diciinus  cafdc  follcnitatcs  in  poftcriurc  tcfta- 
'ineto  neccflarias  circ  ad  prius  rcuocauu  qua;  ajliibita:  in  priorc  &  adhibe Jx 
.nccoffarib  fucrunt.  Acccd3t,cj>  vix  vllus  in  toto  iure  locus  proferri  pofilt  quo 
probeturttaCtallc  vnqaiiurccoiultosautlmpcraioresdctcftamcto  foiJcni  *      '•  S 
.acpcr  fcripturacoditopcr  nucupationercuocato.Tra^tatcnim  scpcrdcta-  - 
bulis,ncc  priorcs  lcgitimc  taCtas  alitcr  irritas  (icii  p3tiutur,quam  ii  fequ^tcs 

•iurc  ordinatarfic  pcrtcdxhicrint, vtloquitorPcrtmacisImperatorisoratio  '  '  .  > 
•qu3  lullinianus  rctert /»>.^</7.1//y?.^«/^.wo<y./iry?4m.wyfr.Poirifq^^ 

ilio  nnprobabilitcr  cviftimarchocipluin  clic  qdluftinianusnofter  fignirica  ••'.;* 
^cy/ohmttt  f.fedet/t<jtiu  eoii.ftt.fi  <fntfprtgrete/}ametotureperfenopoPertt44£- 
.fi«#i<r*/<rrfri^Qwidcuii«aIiudlibi  volutvcrbaiiIa<f«e#«ir,cj;iifcriptiicf-  .  . 

•    fcc  4^ii4/»i«r*f /o7^««i/4ff.Tra<5tiriautecolocodctcftamcto  infcriptisap-  '  ;  *  " 

■parct  cx  fcqucntibus  vcrbiscius^.^Ay7f««jprwr*29./).4<i5t.Trf^r/.vndc  • 
Jocus  illcfampiuseft,vbi  agitur  dc  hcrcdib*  fcriptis,aliis  quidc  inpriorc,a-       •  •* * 
lio  vcro  in  poftci  iore  tcft«mcto.Mihi  t.ime  fubtilius  tota  rc  hac  gltimati 

babilius  vidctur  vt  ad  tcftametii  follcnc  qd"  in  fcriptis  fadu  fucrat,rcuociuu  «5  « 

•  no  minor  poteft.isfittcftamctipoftcriori$pcrnucupationcconditi,quam  fi        '  » 
•acquc  in  fcriptistactueflTctjIn  c<>^;  couenit  mihi  cu  (rcqucntiore  fchola  in-       -     '  ' 
terprc;  u.fed  cu  hac  tainc  diff'crctia,qii6 J  li  poftcrius  per  lollennc  rcrfpturam 
jfaitdlit,omnimodopriusreuocatur&ipfo  iurc,:amet(i  nHllacius  mctio  ta-         ,  •   '  . 
••dafiiinpoftcriorc,Si  vcro  pcrnucupation^  tatumpoftcrioiclocoquistc- 
ftatus  fii,ii6  alitcr  reuocatu  intelligaturprius  tclUmctuper  poftcrius  quani  • 
.ftcxprcfrapricris  icuocJtioinpc^teriorccotincatur,  Quodncfcioancxin-  , 
•tcrprctibus  quilquu  lii  hfic  die  antc  mc  dixcrit.  Ac  prioris  quiJcpropolirio-        •  ^ 

•  »ni$nonobfcuraprobacioncajfcrt  hfcipfa  coibtutiodccuiusfentetianunc  >  . 

di^putamas,In  cjua  ncg ui  non  potcft,quin ag.itur  dc  co  teftatore,qui  priorc 
^ jfua  volutatc  in  fcriptis  &  folleniter  dcclarata  rcuocalfc  dicatui  nuda  vocc,  id  • 
j<ft  nulla  fcripiura  interuenietcfcJ  atlhibitis  tatuiii  tcftibus  ad  votgaudicn-  '*.     '     . '^. 

.  <la,probanJ4q;.Q^otcftaJigcnercn6aliud  Jcnjoftratuvidcrip  .tcft,quani  "  '^^^,^1 

Vjuod  nosnucupatiuutcftamehtuappcIIamus.Quid  vcr6attincbdtconftiti*»%.  "       '  -  i 

■    'tioncinidcdcrcpcrquaprohibcreturiudiccshoccafutcftimoniahuiufino       \  * 
•di  admittcrcfiiurisratiofaccrct  vtiisctiaadjnilTisnihilominustcftameniu  'fl 
'priusin  fcriptisconditufublifterct,neq;pcrfubfequcntcnucupation€quan-  '  * 

^tuUbcc  (o|]coM^i;cuocatUiuvideict^^(24>Ace»^9ftaik  .  . 


•  - 
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Aitttcione  nouai  Nealio(}uipQtuidet<lubitari  An&aor  PrjocipiscotraHtiili 

lus  elicere  debcrcr,vt  pcr talc  nuncupatiooe  hoc  vno  cafu  non  etii  alio  vllo  » ' 

prius  tcftamentu  foJIenc  rcuocari  poflci,Legibus  licct  lelu^f^itibus^  qulbus  ? 

folutes  cflc  Pi  incipcs  non  dubiutur)  verum  ne  hyoc  dici  po(Iit«  illud  ioipcdic  k 

oon  tauuii  de  Prjncipe  inftituto  locjuitur  c6ftitut40>i'cd  ctia  de  alio  qito-^  ^ 
bet  priutto  qui  fit  es  potcmier  ibns^ic  cni«i  leic  hshtifSftmiuf,  mfnm' 

il09rMmp9tetitiimt$om  .e.Quii  vctdta  {iupidui-6ii(ret,vt  potentiotiqrlftpri. 
uato  indulgendu  piitaflct  idipfum  quod  Principtd  inducenda  tcuOcationc 
teftameti  ^llenispernuncupatiuu  pofterius,fi  luscomuncprohiberctr'  Scd 
&  ia  antcTlicodorm  Impcracor  Pertinaxc6flituerar,&  fupradit^  orattonc» 
quam  ex  lufUniano  cetulimuS}exprdrcrat>Kunqu&  fc  admillui^csnodia^vpii. 
ce  iionilJticrcdii,Q^eiiic4mod6<cfmlul^  i##.ifj[>,iirf.Wf.jfii#f.wcA- 
t^minfimlQsiuthji^^  heteditate  ex  tefUm&o  nuncttpatiuo 

pcr  qucijlruptjidiccreturpriustefbmentuin  fcnptis  &dtt'Mdq*^adcd^eai) 
cft  vr  non  tam  ncgari  poflit)  quam  dc  illo  dubitari ,  quld  noui  ab  Honorio 
&Thcodorio  indudu  lit  quod  ad  Principcattinctiw  d.  l.nolMmuj.  Dc  quo  ia 
fequentibus  diccmus.  Addo  quod  fcriptu  ciiw  t/dutb.hoc  inter  isheros^^ 
rr/?4i».tcftamcntu  a  parcnte  in  fcriptis  inttf  iiberes  ^/£bxm  adhibita  foilAl&i 
C9tedcquaiApi«ccdete«itei&.^tf0^>&ftftd«i^lic^kibetttlcilim  ' 
dcrogatoticm»reuo€iri  tameo  expreffini  poile  per  fubfeijuenteRi  . 
-  riatnYoIuntatem^iiueinlcriptisi&ic.fiooicriptis^pcrficdam.  £tfi:ponctt^ 
.  fponderieo  locoagi  detcftnmcntointerlibero«miniisrollefMiK||iicjdnQft 
metuni>icd  v£.voluau&iACeftatidefeoditnr|nrcripfi  iif  ^ 

ERROR  SECVNDVS.  -^^H-^^^^-^ 
Z)  e  faciendd  mitiene  prieru'  teftamtti  fMod  reueeattir  per  pofleriitlmnm fiBene* 

^  L  L  V  D  ergopro  indubitatohabeamttS«i*oiTrteftameflt<i(b]ktti}^ 

in  fcriptis  coditu  rcuoquri  per  poftcrius  nuncupatiuu  ipfo  luretdum 
ne  Princcps  aul  priuatusallquisp«tenticr  in  poftcrirrc  nominaius 
.|^oponatur«Qiis  tertia^  haud  dubic.vcrior  noftroru  fcre  omniu  intcrpre- 
•f^AiSUrfittin  (cBartoiumcxcipiaS)  interpretatio  eft.Sed  quod  ez  femetic 
•aoftraaddtmotquodqi.caEteriomoe»»rartenaitt«it»ittdattu 
prioric  teftatTicti  £ada  metio  (itin  poitcriore»vidcamiiC9iidi^pMMxi  foHe^ 
Srimum  aute  me  vt  ita  fc«tia  raouctratio  ill^idue  iuris  dicereiubcar,fiu»p| 
tiiM  voluntatisjtjuod  no  facilc  crctlcdus/^t  prudcs  feftatorab  co  icftametD, 
quod  cu  tnnta  follcunitatc  fccerit  pcr  fcriptura,nec  vnquacacellaucrir,rccc- 
-oerevxjliiilicnulia  prxfertiu)  volutatis  muiad^  caufacitriiifccusfupcrucni£  • 
.te^£.dJ.JifMMrid§}^.C.de4noffjeJf4m.Adiccijteetm^  te- 
:ftameto  pcr  ipfumtcftatorc  clceUato  dubttaodtifiiii/a  fupefefle  imlta  j^M^ 
€[inn  k  tota  volutatc  qu£  eo  tc(buiieto«6tinebat«r>tecedctevjolMerit#^M|^ 
teftan}cntu  cacellauit,ncut  c  cotrario  eii|(PQ0af  rioris  teftameti Jcuocatio  ^ 
caccllationc  efle  potcft,cum  nihil  refcrat  an  Vcrbts,an  faitis  volutas-declarc 
tur.Et  ob  id  nimiru  magna  iuftaq;  prarfuinptio  cft  ip  nolucrit  tcftator  irritas 
«nb  tabuias,quas  cutn  incidcrapolfct  ac  caccilarc,  penes  fc  intcgrascc^uic 
.  n6  inci/as,ncc  caceliatas  nec  cxpreffimxeuocatas  miJ.fiu  ejd^eruM^^efi^- 
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vcrbis  cki  hcuit  rn^re  fuvdf^ciH  e(t(ir  dlta  fdcere  voluntnte  c^tf.Ncc  cft  quod 
rcpliccs)  fdtis  vidcri  ccftatorc  Fac^o  ipro  volutatc  fuadcclararc  cpnolitprius 
tcltaincntu  vaJcre  cu aiiud  poftcrius  cuditi  iiccc  no  niH  per  nuncupatl^ncm^- 
.  Quadoquidc  fcit  aut  fcirc  dcbet  non  poflc  qucmqiia  in  paganis  dcccdcre  cu 
duobus  tclfamctis.  Nirefpondcbo  priiiuxm,non  clfc  loculiuic  replicationi, 
cu.n  tcltamctupoftcrius  taducft  pcr  obliuionc  prioris,quod  nccciraribprf- 
•  ,  lumenducftiquotics  in  poilcriarctcftamcnto  nulla  mcntio  iit^priorisnon 
cancciiati'&  roiicnnioris,vt  fupra  diximus.  Diccs  tcftamcntu  ritc  conditum 
ic^c  quadam  clfcncc  minoris  autiioritatis  ita  voictc  populo  quam  (i  ab  ipfo 
populo  Ut.i  ciTct.-  Atqui  pcr  rcqucnteicgcm  contraria ,  omnimoclo,Srindi- 
ftindc  tolli  priorcm  :  Nimirum,qu6d  no  poffit  populus  priorcm  aut  igno- 
rarcaut  obliuircijquGru  vtrumqwn  ccl^atorc  diucrfum  clt.QMamquam  ncc 
facile  cft,  vt  lex  vIIj  poftcrior  abrogct  pnorc  cuius  non  aijqua  incntio  fadta  * 
/it  in  roganda  pofteriorc  ,  licct  vcrbis  poftcrioris  iegis  circumfcribi  foleat 
mccio  prioris,proptcr  brcuitatc  quar  in  confcribcndis  lcgibus  fcruada  eft  ad 
luaiorc  earu  uiticftatc.Ncq;  rurfum  vna  icjc  faciic  rollcuior  cft  altcra.Dcin- 
dc  rcfpondeo  non  crTc  nouu  vt  in  priurc  tcftamemo  fubintcliigatur  ctaufuia 
dcrog jtoria,qua:  poftcrius  non  aitccr  vaicrc  patiatur,  quam  fi  prioris  metio 
rcuocatio  cxprclfiiu  faLla  {it,Qiiomodo  traderc  nollri  folcn{  de  tcftamc- 
to  iiitcY  Iiberos,dc  quo  in  dtn,^Hih.hec  tnter  Uberef.C.tod  tit.de  te/lMm.Cixai- 
pta  ex  d.I^oue  11.101. De  te/l.imperf.cMp.i  .itemqi  de  tcftamcto  in  quo  pia  cau- 
fa  inftituta  fuit.  Quidni  crt^o  limiiircr  dicemus,inGmni  tcftamento  foiicnni 
&in  fcriptis  facto  fubintciligi  claufula  dcrogatoriam,Si  non  ad  obiigandiJHi 
ilmplicitcr  tcftatorc  ne  prius  teftamentum  rcuocare  aiitcrpolfitpcr  poiU- 
rius^quam  ii  prioris  cxprcftim  mcntionem  fcccrit,faitcm  iiadenus  vt  ca  cx- 
prcdio  ncccnatia  lit  li  rcuocare  prius  velit  pcr  pollcrius  nonorquc  foilcnne. 
Nann  fi  ponas  poftcrius  xquc  (olicnniter  &  in  fcriptis  fav^u  clle,faciiius  quis 
admitcat,Prius  ipfo  iurc  rcirocatii  cHcquamuis  nulia  cius  mentio  fada  lit  in 
poftcriorc»dum  nc  prioris  obiiuio  intcrucnerit.  CcHat  enim  Iioc  cafu  ratio 
ilia  fupcrius  a  nobis  allat.i,  quar  viiit  omnia  diitoiui  eo  modo,  quo  colligata 
funt:licut  &c  ccllarc  illa  crcdeadu  eft  cum  prius  tcftamcntum  nuncupatiuum 
fuit,poftcrius  aute  foIicnnc:&  in  fci iptis,vt  prob.iri  non  incicgatcr  potcft  cx 
t.vliJD.de  iur.  codtaH.  quia  quod  follcnne  cftlicet  fpccic  diftcrat.!  nuncupa- 
tino  caldcm  vtique  foUcnnitai«  liabct  quas  nuncupatiuum  cxigit  litollas 
nuncupationcin ,  quar  ipfatamcn  in  fcriptura cmjncntcr continctur,quo- 
niam  plus  qcain  nuncup.}t  qui  Iieredis  nomen  vei  fcnbitvci  dictat.  Mo- 
uent  mc  fccundo  vciba  illa  luiiusconftitutionis  tan^uam  patrimomum  fuum 
md  nos  dtficiens  malnertt  perttnere.   Qjjid  cniin  aliud  cft  quod  ait  malne- 
ri/,  quamquod  voluiiius ,  cxprclTim  factam  i  ccftatore  mentioncm  prio- 
ris  voiuntatis?  Nam  ncc  maluiflc  quifquam  dici  potcft ,  nifi  exconipi- 
rationc  &  antitiicfi  voluntatts  alicuius  contrarix:  Et»qui  dicit  maiie  fc 
habcre  Princijpcm  Iicrcdcni  cum  iam  alium  priorc  tcftamcnto  fcripfiflct, 
vtiquc  neccftc  cft  vt  vci  addat  vcl  intelligat  ,  Maiie  fc  haberc  I^rinci- 
pcm  iiciedcm  qiiam  aluim  lilum  priorc  teftamcnto  inftitutum.  Mouct 

^  mc*poftrcjnc)  quod  fcriptum  vidco  in l.fanctrnHsi-j.eod.titHl,  tcftamcn-^ 
tum  icgitimc  ac  in  fcriptis  conditum  ,  non  cx  foio  dcccnnij  iapfu  rcuocari,' 
fcd  ita  dcmum  fi  tcftator  in  mcdio  tcmpore  contrariam  voiuntatcm  oftcn- 

.    4erit  diccadojQo)k  d  piius  i^iUmcAmm  Aorc »  duuunodo  vci  pcric«^Uf« «. 
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fimo  tefiftmciito  pofteriore  mdedMiiicrjt,  vcl  adh  ibitis  faltem  tribinitclti  « 

bus  aut  apud  a(5ta  volantatem  Caim  minifeftauerit.Nam  Ct  tfi  cjuoquecdm' 
a  teirporc  conditi  tcftamcnti  dcccnnium  cffluxit  ert  quq  facilc  prajftimitnr 
cbliojo,prioris  tamcn  tcftamcnti  racntio  facicnda  cft,vt  rcuocatum  vidcri 
poCfit,quant6  minus  reuocatum  intelligi  dcbct  id  cuius  teftator  oblitus  no 
M:,&quodnon'ninpiucjscnt^menfibus  vclannisfadlumfucrit?  Huic  e- 
ntm  tcttatori  ma^is  poteft  imputari  cur  voliuitatciiiprkireitf  coios  mcnii- 
■iletafiionexprcflimreiiocaiicfif»  <|uam  eiqoi  pioris  teftuneati  oUitin. 
itcrum  teftatnr,nulla  eiut  mentione  fa^a.  Neque  verb  contrariam  volia^ 
tatcm  drclnrat,fcd  aliam  potius&  nouam  facit,qui  poftcrius  tcftamentum 
minus  follcnnc  ccndit  li  non  adiiciat  cxprcffira ,  poenitcrc  fc  prioris  &  fo^- 
lcnnioris  tcftamentit  Adeb  vt  ncc  putem  fuflficere  dcberc  gcncralcm  illain 
leuocationem,  quaehodie  inteftamentislere  omnjbus  paliim  folct  inf«ri 
ex  ftjfio  No^rie^^  qu^  cx volimtKc  tcflMnm  i  Bc  pcr  qoai»- 
iwfti^itfltuiNiji^  ciniclem  hominti  tc{bmenta.Nam  cpi6- 

admoJum'  Ik^iiiiaM  cft  iUa  cautio  cum  poftcrius  teftamcntum  tale  fitf.^ 
vt  portit  rompcre  prius  ipfo  iurcita  inanis  cft  nuliumque  effcdum  habcrc 
poicft  fi  quid  impcdiat  ncpcr  poilerius  tcftamentum  prius  rcuocctur:Eft 
autcm  (luuci  impcdiatjcum  prioris  tcftamcnti  follcnnioris  cxprcllim,&  ex- 
plicite  hcta  mentio  nulla  cft  ab  ipib  tefbtore,  «^uamuis  fada  iit  a  ndtario. 
ferroreiii  tffth^  infcitfam  ft]rl6m^  notarionim.  nolboni.m  illud  |omniafl» 
nM»tfffik^<hlfegit,qu6dtdm  quo<]uc>dAiin  finetcftamCti  adiidtclauiiH 
lam  inam  genenUi»retfgBiMinis,prgfeLntur  tamcn  initjd  iAftmroeti  fa<5him 
cflc  a teftatoreteftamcnttim  ne  inteftatus  raorcrctiir.  Quafi  pdtnerit  vcreri 
ncdecedcret  intcftatus  <jui  aliudteftamentum  iam  a  fc  follcnniter  &ritefa 
ftum  fcirct,acmeminiflcr.Cumcjuc  omncs  qui  teftantur  neccflc  fltidcb  te- 
ftari  vt  vci  Jegivimam  intcllati  fucccflioncm  cxcludant,  vcl  prius  icftamcn- 
^  tdm  ^od iam  ftccnint rcooccnt  >  ncc  poiHt  idem  teftator  in  eodem  tefta- 
Hifi^  .coBdcndo  vkram^e  mcntem  illam  gerere,  Imiftquemcftvt  niliir; 
illiD^cogitetqu^mdeprioretcftiamcnto  reoocafldg»  quifcjuis  ftmplici— 
teHtfil^r»nulla  prioris  tcft amcti  fa^  m€tionc,mammc  veroit qua  caoia- 
A j|i$ifiplidf  ot>Uuioni|.$ed  £ct  iftaapertioia.cx  iis  <}Uf  tncx  /ubiicicmus. 


Er  T I N  A  CJs  Tmperatoris  oratio  qua  luftfntlnus  rcfdrt/iifjr.^rwf 
tt^  vlt.luft.^Hih.wod  teflam.infirm.duo  habuii  capiia.Primnm 
i^Q  (]i)o  tr:  d.^.fe/iu/t.xt  fi  tjuis  poft  fachim  prius  tc-ftamciirtim 
^.pofteiius  iaccrc  cccpcrit  &  aut  mortalitatcprarucntLS,  aut  (]uia 
!cumpanituit,non  pcrfcccrit,priores  tabula:  iure  fa«fta:  non  aiia«  il- 
rir«  £uint,i]uam  fi  frquentcsiure  ordfnanc  &  pcrfcS«  fiiprint.*  Alterum  jit 

Snonr  d.^.v/t.quo  exprenTeratoptimus  Iinpcrator  iionadmiirumm  /e  her^- 
iutem  eius  qui  litis  caufa  Principemlieredcm  rcliquiflct.  Neque  tabiiias 
«onJcgitimefatflas  in  quibus  ipfeob eam  cannnn hcrcs.inftitiitns  cratnro 
^turunijag^e  g»  imAa^  vqi^ hefgij jy  pnp^f  ^ipj((^iri^mjff tf^u^     vl la  kri-j 
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ptora  cui  iuris  authoritas  cic(it,3liquiJ  adepturum.Prius  caput  ail  cam  quar- 
fliunem  pcrtinet  quam  nos  Aiperiorc  capitc  tra<5lauiii)us.  Do  priorc  t«(la* 
iwcnto  pcr  poftcnus  reuocando  ,  Pra:bct<juc  non  lcuc  argumcntum ,  cani 
{«ilVc  Impcratoris  fcntentiam  vt  tcftam^:ntum  follcnnc  in  fcriptis  f'd(^um 
nonalitcr  poflct  rcubcari  (]uampcraiiud  tcftamcntum  arquc  follcnnitcr  8c 
lii  fcriptis  ccJcbraium,loc]uitur  ciiim  oraiio  dc  tabulis  &  prioribus  &  pcfic 
rionbus  vtrifcjuc  iure  iactis  &  pcricctis.  Et  quanquam  dici  potcft  ita  Jocu- 
tum  Jmperatorem  ad  cxcJufioncm  tabularum  ftqucntiutn  imperfcvfiarum, 
vt  ratio  illa  fubiccta  dcmonftrat}«4/»  tmperfe^m  ttfiamenmm  fLedulno  Kfii- 
iHmeJltWb  ad  cxcluriouc  tcftamcti  nuncupattui^quod  ipfum  pcr  ic  ac  fine  fcri 
pto  pertccliflimuiii  iure  ciuili  firmumquc  cflc  potcft  f.v/t.tnj}.  dt  teJlam.T^ 
irf.w.Scqucntia  tamcn  olknduni  nun  niaiorcm  liabitam  fuiflc  ab  Impcrato- 
rc  rationcm  tcftamcnti  nuncupariui,  pcrfe«5ti  quam  tcftamcnii  in  fcriptis- 
impcrfedi.  Ciim  pari  iurc  ccnfcri  voJucrit  Impcratoicm  fcriptum  iji  ta- 
bulis  non  Icgitime  ftctis ,  &  Imperatorcm  inftitutum  nuda  vacc  ,  id  cft  in 
tcftamcnto  nuncupiitiuo  quantumlibct  perfc6to.  Hoc  vcro  fccundum  fu- 
pradi^xorationi«  capuccft,dc  cuius  potifllmiim  intcrprctationc  nunc  a- 
^cmus.Nudam  cnim  voccm  apud  lultinianum  intelligo,non  qu.x  fuis  dc- 
Ihtuta  fic  folIcnnita|j^bus,c]uas  ctiam  nuncupatiuum  tcftamcntum  rcquiiit, 
dc  qr.ibus  j«  iin  teJiArnenti»  i6.e»d.  tttul.  fcd  quac  carcat  fcriptura,nec  alitcc' 
quam  pcr  tcftes  probari  pofllf.in  quo  valdc  imprudcntcr  crr.iuit  Accurfius» 
qui  corum  verborum  liunc  fcnfum  cflc  puwt ,  vt  nc  quidcm  nudum  na- 
n»en  hercdis  vcJitfibiadrogarcImpcrator  ex  tcftamcnto  minus  foJJcnni. 

.  Kcc  cniiii  nudum  nonicn  dixit  Impcr.  fcdnomen  liercJis  cxnudavocc. 
Itaque  fuic  proponcrctur  Impcrator  fcriptus  iniegitimisquidcm  tabulis, 

.  fcd  tamcn  litis  caufi ,  fiuc  non  litis  quidcm  caufe,{i?d  tamcn  in  tabuJis  nqn 
kgiiimc  fatlis^fiuc  dcniquc  inftitutus  nuda  vocc  tcftatoris  ,  idcftextra  ta- 
bulas  &  pcr  nuncupationem  flu(f  pcrfcdlam,fluc  imperfeftam,  NoJcbat  o— 

•  piimus  Imperatcr  quicqua  lucri &commodi  cx  eiufmodi  rnftitutioncob- 
tincrc,pra:fcrtim  quod  aa  ius  &:  ncmcn  hercdispcrtincrct.Nam  dc  Jegdiis- 
&  fidticommiflis  extra  teftamcntum  rcliiflis  cadem  oraiio  poftea  caucbat 
iii  vcrbis,  Neejtit  ex  v!U  fcriptiiraiCui  iuris  authontae  deft^a[i^Hid.u^ptarum: 

.  Ciim  cniiii  de  tertamcnto,&  hcrcditate  iam  Jocuta  eflet  oratio,&  omncs  ca 
fus  coniprehcndihet  quibus  potcrat  Impcr^tori  hcreditas  in  teftamcmo 
dari,rclii](i'j  n  crni  vt  dc  legatis  quoquc  ac  fidcicomrniflisfcpararim  &  ex- 
tratabulas  rdidis  alicjuid  adderct.  Kcc  probabile  eft  quod  idcm  Accur- 
ftfls  noftcr  fiipradida  vcrba  intcrprctatur  dctcftamcnto  minus  follcnni,. 
&  inquoaliqi  id  c!c(jt  cx  foIJcnnibui.  Dc  tcftamcnto  cntin  tim  infcriptis>, 

i  quanvnuncupatiuc,  &  taiH  pcrfc6io,quam  impcrfe»5to  iam  fatis  dicVum  erat 
in  pratccdcptibus,ncc  pLJtnit  quicquam  adiici  citra  inful/am  rcpctitioncm. 
Diccndum  potius  cft  iis  vcf bis  fignificari,codi<illos,  cpifto!as,&  alias  ciuf- 
niodi  fcriptoras  qua:  iuris  authoritatcm  nullam  habcnt  &  pcrquas  tamcn 
lidcicommiflaGiUem  rcliiu]'ji  poflc  iion  ambigiiur.  Ccrtum  ndmqL-c  cft 
&  in  confcflbjh.Jsillud  aliquando  obtinuiflc  vt  Principcs  ncquc  cx  codicil- 
Ii$,ncquc  cx  cpiftolis  fidcicommifla  admittcrcnt  vt  conftat  ex  /.  2.  CThftdi 
ditejlam.dr  codiciU*  Quodtamen  quantuni  adcodiciJIos  pertinct,dciisac- 
cipiendum  vidctur,qui  ab  intcftato  fafti  fint ,  non  de  iis  qui  cx  tcftamento; 

p  Qiii  cnim  fiiic  anicriore  >  flue  £oileriorctciUincnto  confirmati  iunt>jioa 
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caicnt  iuris  autliontatc,cum  fcquantur  ius  tciUmcnti  a  quo  pcudcnt  /. }.  « 
i>ltJ'^th  i.:t  jlato  \6,in  fin.iun^  codicillorum  7).  de  ittr.  codiaH,  PiOindc# 
t^uetnaJiiioJiMn  tcfta:orl  cuilibec  femper  licuit  hcrcclitatcm  Impcratori  rc 
linquerc  tcttamcnto  in  rcripti$,6c  follcnniter  cor.uiro,  I.fi ^ws  lMf,crMorem 
C>-& fe^.C.tjuiteliatn.fAcer.^oJf.l.  ex  tmpt  rfcflo  ]  .l.non  dnhistm  i6.C.  de  tejl,tm. 
l:a  ncc  dubiundum  cA  quinSc  legata  &  tidcicommifla  pctindc  Jicucrit  rc- 
Jinqucrc  Impcratori  incodicillis  tcftamcnto  confirmatisjcum  pcrindclu- 
beantur  iila  acfi  in  ipf»  follcnni  tcliamcnco  relida  cdcnt  d.  $.  coduillorHm  l. 
jitta fcripfero  ^S.D.de  condtc.ft) demcnjbr.  Jn  cdquc  minor  fjnc  fuit  potcltas 
codiciliorum  ab  intcllato  fcriptorum,qui  Hcut  ex  nullo  tclbmcnto  pcndc- 
i  L-  poffuiUiita  ncquc  iuris  autnoritatcm  vllam  lubcnt ,  \  t  &  lul\;nianus  no- 
llcr  fatctur  in  ?nffit.tttftl.De  codtcll.  Vndc  cti^im  cH  quod  Itgaca  in  iis  rclin- 
<2ui  nulla  polFunt  quomoJo  polTcnt  in  codicillis  tcllamcnto  confirmatis  /. 
Vit.D.de  tiir.codtc$ll.(cd  rtdcicommiik  duntaxat  l.t  lttd  i.^.  ratlari  eod.  ttfu/. 
\'iilgo  tameo  crcditum  cft,&  quod  magis  mtror  ab  ipf<f ctiam  Jacob.Cuia- 
cio /i^.^.O^/irr.M/J.y.paullatimdcrogatum  eflc  liuic  iun  quod  Pcttinacis  o- 
ra:io  primum  induxcrat&  cxpoftcriorc  Impcratoris  Valeiuis  conllitutionc 
qua:  cxtat  tn  l.cHm  l  ereda  ~.C.£jut  teJ}am.facer.pojf.< c£^'\[\q  tandem  obtincrc 
vr  cx  codicillis  quoquc  &  lidcicommillariis  cpilloJis  Iir  pciatoii  rclmqui* 
po(lct,quod  &  fcqutntcs  Impcratorcs  Gratianus,Valcntinianus,&:  Tluodo 
lius  coaririnafle  Videntur  tnd.l.nonduhum \6,C,de  tejiam.  Mihj  tamcn  aliud 
iiiuicium  cfl,qui  vidco  tn d.i.cumhercdci,non  dc  quibuflibct  codicillis  &:  e- 
piftolis  fidcicommiHariis  .igi,fcd  cum  adicdtionc  illa  quam  ncmo  obfcruat 
iurefcript:),Qux  adicctio  oltendit  cam  conllitutioncm  ad  illos  tantuin  co- 
dicillos  pertincrc  qui  &:  fcripti  (int,&  iurc  fciipti,  vt  intelligamus  cxclufos 
cos,qui  vcl  pcr  nuncupationcm  ac  linc  fcriptura  fac^li  funt,Iicct  tclbmcnto 
conhrmati  proponantur,(quorum  tamcn  vius  inccignitu?;  fuilic  vidctur  anic 
aliam  Thcodoiij  conflitutioncm  qua:  cxtatt  /  I  v  t.infi^i.C.de  codtctU.)\'c\  pcr 
fcripturam  quidcm  lcd  non  iurc,id  cfl  ab  intcllato.  N.im  fi  cx  teilamcnto  • 
nunciipatiuo  quod  pcr  fcptcu)  tcftcs  idoncos  &•  rcgitos  probacum  clfctjno 
Icbac  Irapcratores  hcrcditatcm  confcqui-,mult6  iniHus  crcdibile  cft  voluif- 
fc  illos  Icgata  &  fidcicommilTa  pctcrccx  codicillis  pcr  nuncupationcm  fa- 
clis,tamctii  quinquc teftium  fidc  munitis.Ne  ajjoqui  plus  pondcris &  mo- 
nicnti  vidercnrur  cribucic  codicillis  nancupatiuis  quam  tcllnmcnto  nuncu 
patiuo,maiorcquc  fiJe  quinque  tcRib js,quam  Icptc  .luhiberc.  Scd  6c  quod 
in  cadclcgc  adJitur  dc  hileicomifljriis  cpiftolis  hoc  ipfum  probat  cuidcn- 
tiiis.Ncc  cnim  lidcicomiflari^  epiltol^  olim  cxigcbant  numcru  quinque  tc- 
llium,vt  ncquc  codicilli  antc  conflituiio*ncThcodoljj WAC.</tf  codtai, 
fi  modo  fidcs  cpiftolar  conftarct  ,  ncquc  crai  ncccflc  adhibcri  tcllcs,  nill 
quado  fideicomilTum  nuda  vocc.velctianutu  rclidtu  ellet.Qui  fcnfus  cft/.^ 
tnepi/iola  ii.m  illis  \crb'is adhtbitis  te/iiOuj  C.de  fdetc.'\u\^tt.l.nutH  il.de le- 
^tir.j. vt  alibi  uocuimus.lam  vcro  quodpcrtinct  add.I.fJondnl;iumi6.  C.  de 
ujiam.cxivn  prumifcuc  loquatur  iLIa  tam  dc  hcreditatc  quam  dc  lcg.ito,&  ta 
dc  legato,quim  de  hdcicomifl^o^non  aliam  vtiquc  interprctationc  rccipcrc 
potcu,quam  qux  vniformitcr  &hcrcditati,ec  Icgatis  &  hdcic5n.iflis  couc- 
«lat.Igitur  qucmadmodu  ad  cas  hcrc Jitatcs  no  pertinct  quar  nuda  tcftaro- 
risvocc  ,  idcftpcr  nuncupationcm  cjuantumuis  foilcnncin  rclic^  flnr, 
iu  neque  ad  Icgata  ,  qu«  rdi^ta  lucrint  in  codicillis  pcr  nuncrpa- 

tioncnij^ 
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tlonem  fadis  .quamuis  foJlcnni  teftamcnto  qudd  ctiam  in  fcripth  prarccC- 
fcrit  aut  rubfecgtum  fit  conHrmatis.  Ergo  ad  ea  tantym  legata  qux  <l.ita  {Tnt 
in  codiciilis,&  fcriptis,  &  confirajatis  co  teftamento  cjuod  in  fcriptis  quoijj 
faflum  tuciit.Non  crgo  ad  codfcillos  ab  intcftato  jrafto5,  in  ijuibus  c6m  Te-  - 
gata  rclimjui  non  po(lir.r,licct  fideicommifla  poflint,confcc]ucns  cft,vt  c  6- 
Ititutiocjujc  vt  dixi  dc  legntis  actjucac  de  fidctcommiflij  loquitur  ,  non  p!c- 
'  niijs  accipi  dcbcatcirca  iidcicommiiTa  (^uam  circa  legata,  ac  proindc  vt  non 
magii  pertineat  ad  Hdcicommifla  in  codicillis  ab  intcftato  tadis  dat3,qu;Mn 
adlcgata  qu^  inciufmodi  codicillis  rclinqui  nullo  modoponunt.lllam  igi- 
tur  Pcrtinacis  Impcraioris  mcntcm  fuiflc  fatendum  eft  ,  vt  ncquc  hcrcdita- 
.tcm  capcrc  Imptrator  poflit  ex  tcftamcto  fiuc  nuncupatiuo  etum  pcrfcftoj 
/iuc  in  (criptis  impcrfc»^lo  ,  ncquc  Icgiita  aut  fideicommifra  cx  aliis  codicil- 
lis  autcpiftolis  lidcicommiflariis  quani  iurc  fcriptis,  id  cft  pcrtcftamentum 
in  fcripcis  fjcluni  conHrmatis.Scripturam  cniin  neccflariam  cflc  voluii  bo- 
ous  Impcrator,  vt  condicioncm  fuam  dctcriorem  facerct  quam  Cictcrorum». 
Ne  fi  aliqui^  capcret  cx  ea  voIuntatc,qn^  non  nifi  per  tcftcs  probarctur,qu5- 
tumuis  cfl"etfoUennis,inuidiat  matcriam  carcs  darct>quafi  captatolucro  cx 
fallis  tcflibus,  quos  vciifimile  cflct  vt  blandircutur  Principi  in  aliorum 
iniuriam  ciufmodi  voluntaicm  commcntfes  fuifle.  Adc6  facilc  cft  fraudcm 
&:  falfum  comminifci  ea  in  rccjuac  lubrico  fidci  tcftium  committatur,  ncc 
ftripturam  vllam  habcat.  Quod  fl  adfit  fcriptura  tcftamenii  aliqua  indubi— 
tatc  quidcm  fidci ,  fed  quar  tamcn  minus  Icgitimc  fada  fit,arque  inucrecun- 
dum  vifum  cft  cx  tali  fcriptura  hcrcditatem  confcqui  Imperarorem  ,  quam 
ncmo  aliusconfcquipoflct.Nc  impcrio&potcftate  fua  niinisabuti  vidcrc- 
tur  fi  non  Icgibus  viuerectamctfi  Icgibus  folutus  fit  A.l.ex imperfetlo  l.ex iffh- 
perfeclo  i^.de  Ug.  lllud  vcro  prorfus  inuidiofum  fi  litis  caufa  hcrcdcm  fc  in- 
Ibtui  patiatur ,  licet  in  co  leftamemo  quod  &  in  fcriptis  conditum  &  fuis  o- 
rnnibus  follcnnitatibus  munitum  ^ro^omtuT.I.penMlt.D.tiehered.w^.  Qui 
locu^  ciim  oftcndat  iam  antc  Pcriinacis  tcmpora  id  obtiuuifl<?,vtImpcrator 
jnfVitui  litis  caufa  non  poflct,cumque  Imp.Pcrtinax  iusillud  non  modo  co- 
tiriiurc,fed  eiiam  augcTc  volucrit ,  Non  polTum  intclligcrc  quid  fit  quod  a 
luitmiano  fcripn\iTi^c^\mi\s  if> el.^.v/t.^Mti>.rfiod.te(fjim.  v  frm.  Pcrtinacem 
orationc  fua  cxprcfliHe^Nonadmifliirum  fc  hcrcditatcm  ciwsquilitis  cau- 
fa Principcm  rciiqucrit  hcrcdcm,  ncquc  tabnlas  non  Icgitime  fidas in  qui- 
bus  ipfe  ijb  cam  caufam  inftiiutus  erar,  probaturum.  Quid  cnim  attincbat: 
addere  dc  labulis  non  Icgitime  fa(5lis,in  quibus  Impcrator  litis  lantum  cau- 
•fd  inftitutuscflct ,  fi  ncqucex  jis  qus  lcgitimc  fat^las  cflcnthcrcditatcm  fibii 
litis  caufa  dc'3i:im  vindicare  vcllct  ?  Nam  de  iis  viiquc  cjuarum  follcnnitati 
nihil  dcfit,3ccipicnda  cft  prior  pars  orationis  cxprcfla  iis  vcrbis:wtf« Mdrmf[l$- 
rum  fc  loereditdieeiifs  ejui  litu  cAufx  Prtnapem reitfuerit  heredemfi^cut  &  quod-' 
/criptum  cft  ind.Lpenult.  de  hered.  trjjht.   Alioqui  neque  mainum  c^uid ,  & 
Iinpcratoriamaicftate  dignum  cflct  hercditatcm  litiscaufa  dclatam  omii- 
*  tcrc,  qua  ncC  fi  vcllet  adire  Impcrator  pollat  cx  co  quippe  ttftanicnto  quod 
prartcrcanuIJum  fit&  imperfcctum  ,  &  exquo  promdcncc  delata  vidl«ri 
poflit  hcrcdit.is,quin  tanto  maior  Icgibus  vis  fijt  Ldelata  i^i.de  verlfor./^nif 
d.  l.  5.  C.ejui  tef^Am.facer.fo^.    Ncquc  rurfus  ncgari  poflct  quin  eadcm  icn- 
tcntia  bis  cxprclfa  cflct  ftulteque  repctita  fi  quod  additur,  dc  non  admiitcn- 
pcf  im  jiefatorcm  tabuli^jQfQ.  Ic^iumcJjftisdciisjicci£i  dcl^fct  isk 
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bns  Imperator  ob  C3  iid;  m  ctiiAm  Id  cft  litts  t«iitdm  gpvtiai^madmodm 
4e  Accurfius  espiicic>tpftitiiciw  eflfiC» 


ERROR'  QVAKTVS.  * 

,  V  o  D  cftm  ita  nt,dico  irrieptitKi  effe  delcndaque  apudlufti- 
nianuinverba  ilhoh  e/tmcAu/amt  VciisrublatisfiCkitipridr  '' 
pars  orationis  de  >is  tabulis  omnino  accipieiida  cfl:  c]ii.^  Icgi- 
,time  qui Jcm  faita:  riiUifcJ  tameii  litis  caufa, Itn  pnjfcricr  dct 
lis  accipiatur,^uaf  non  quidcm  lcgitimc  ac  roiknnitcr  faccc 
iTiU»ledtamcn  ^ec litis^aufa t qins iicirco  fauor Imperatorif vtfidcs ftcere 
pofle  facili^  videiMitar£(iet  eoim.miDi^odfoAis  Impentor,qtf2;tabulis 
£>irennfbus heres infiitotus dum  ne  litis  caufa,  hereditatcm  nihilominusd- 
bi  vindicarct,  quam  qiii  hcrcs  heri  vcllct  cx  lollcnnibus  tabuJis  quibus  non 
nifi  litis  Caufa.inltitutus  fuiffct.    Hic  riquidem  non  modo  contra  lcgcs,  . 
vtille  ,  peccaretj  quibusTvlutrm  fcpollctautvcrc  ,  nut  faltcm  impunc 
diccre,  fcd  ctiam  conira  bonos  mores,  auos  in  Principc  non  foliim  boiiost 
Tcti  ctiam  optimos  cire  decerec.  .  Idq^,  clx  quod  Paiiltis Ccnbitm diSMfmlL 
inuidiQfiim  eflefi  Impentop^liaf  caufa  inftimator.  Keoenim  calumni«  f;^ 
culutem  ex Priiicipatt  mafcdate  capi  oportcre,  vbi  «leganter  Baidus  nofte^  * 
notatPlurapriuatispcrmitti  qiiam  Principi,  &Principem  mngis  dcberc 
qaamaltosab  illicittsabftinere.   Et  ob  id  nimirum  viJcrLir  Pcrtmax  Impe- 
rator  in  fua  illa  oratione  ordinem  hunc  tenuillc  in  rcccnrcndis  callbns  in 
quibus  omncm  fuccedendi  viam  libi  pra:ripcrct ,  vt  ab  co  incipcrct  qui  mi- 
n^s  dubitationis  habcre  crcdebatur » deinde  progrederetur  ad  alios  diSici- 
4iorcs>&  kcoasmuni  bominum>neduni  aliorum  ImperatQrom  fci^rorcmo^,- 
tioies;  PrimusittecaroseftnuUampenttushabcns  dubirationemift  Impe-  • 
ratorinmtuaturritis  Secalttmniiecaufain  tabulis  rolientnbusscicgitimi^ 
Jb)^un  &  iam  antc,vt  diximus,id  ipfum  vcl  confliturum  fucrat  vcl  r.iltcm  rc- 
*    cepium  d.  l  peri.D.debertd.tn/h   Nc  calLimni.t  infamiam  incurrcrct  luipe- 
ratorfifca  cahimniitore  &calummandi  aninuim  gciante  inftitui  jxitcrc- 
tur  :  Adeuparumdiflat^catumniatorcisjqui  columnixhiuct.  Sccundus 
<arusc(i)fiinuitu8tttrImpentoriion.quidemlt(is&caIamfii:^^  * 
.»  jnen  io  tabuUs  non  follennibus:  quo  cafu  fi  vetitimpeci«^^4|ii»editite  yin^' 
diace^nihil  quidem  fecerit  contra  bonosmores ,  ied.CMrten  vim  fec^ritliiMe 
gibtis>quarum  cuftos  potius  cflc  dcbe.ir,ncc  minii  s  cxemplo  q-u  n  lmpcrit>, 
Jf.  Nequc  diftingiioan  inftitiitusfit  impcrator  In  tabulis  non  lci»itimc  fivft/i 
■*  ob  cam  caufam  qiioJ  non  lcgitimc  fadx  elTent,  cumtcilator  lcgiiimtsluc-  . 
ccHoribus  fuistorraire  infeftus,  quos  vidcbatperteftamcmumiiicfacluiar^ 
cxcltuii  non  poifcputa  qu6deoloc(^&:ta«iporecopiamteftium  nonhabe- 
f^j(t|gji|!tf»^^  tamen  /pcrarct  vt  cos 

.  '«kdodIeretfim<^dofriadpe^Tetihquerctheredem  (qucmfortaflcreniiinBi 
.-  ^flTc  vcliseorum  vcrborum;»^  eamcMu/am  )  An  vcro  inftitutus  (it  ohquain- 
X.  libctali.im  caufjm  in  tabLi"lis  non  Icgitimc  factis.  N.im  3<:  antc  Pcninaccin 
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fflSperator  hcreditatcm  vindicarc  poflfctjNon  adhibica  diftinftion€  ijjla  quS 

ob  caiifam  in  eo  tcftaincnto  impertctilo  fcriptus  cffct.  Qi»o  magis  moucor 
.  vt  vcrba  illa^^  ^4««f^i(/4mqua*diitinv:^ioncm  aliquam  &  rcHricFionem  ne-* 

^cfTario  indudunf)  ooiaimodo  dclenda  cflc  cxillimcm.  Tcrtius  ciGis  eft,  Ci 
.  non  in  tabulis  hcrcs  (criptus  fit  Impcrator ,  fcd  nuda  tcft.uoris  vocc  nuncu- 

patus  quimuis  teflibus  fcptem  adhibitis ,  caetcnTquc  tellamcnri  nuncupa-. ' 
'  tiui  foilcnnibusobfcruatis.  Hic  vcro  cafus  eft  a  quo  ius  nouum  ficcrcPcr- 

tinar  ccepit.Ncquceiiim  antca  vnqnam  obtinucrat  vc  in  tcftamcnto  nuncu- 
,  patiuo  Iinpcrator  hcrcs  inftitui  prohibcrctur:  Cum  in  hocnon  magis  lcgi- 

bus  quam  bonis  moribus  vis  vlli  fiat,fi  cx  co  tcftamcnto  Princcps  fucccdar, 

•  ex  qno  polFct  cti.iin  priu.itus  quihbct  fucccdcrc.  Qnid  crgo  impcratoreiu 
moucrc  potuit  vt  ita  conftitucrct  ?  Vna  flla  ratio  quod  Principcm  maxim^ 
dcceatcximcre  fc  non  t.\ntum  a  cahimnia,  fcd  cti.im  ab  omni  cilumniz  fu- 
{picionc  :  PoITit  autcm  fncilc  fufpicio  incidcre  falli  cooimcntiatcftibusvt 
lauercnt  Principi  ctiam  ignora«ti.Quod  li  cucnirct,innoccns'quoquc  Prin- 
ccpsaxtcftiivm  quarauis  ctiam  fortalTcinnocentium  fado  Irdcreiur.  Lic^t 
enim  tcftcs  faUi  »on  llnt.fufticit  tamcn  vt  talfi  clTc  poflint  ad  hoc  nc  cx  ipfo-» 
rum  ccftimoniis  tanqnam  fufpedis  aliquid  cofcqui  dcbcat  Impcracur.  Itaqt* 
non  tamum  ab  illicius  hoccarulmperatorabftincttfc.ltquodplcrunqspru- 
dcntis eft^etia  1  hcicistiolo  nictu.fufpicionis  nc  quid  illicitc  fa<^um  per  alio«» 
vidcPi  pefllt  Principe  quoqi  ignorantc.  Q^j^artus  dcniquc  cafiis  illc  cftiquo 

.  Principi  aliquid  rcliitij  /it,noii  in  tcftamcnco  nuncupatiuo,&  nuda  vocc,fcd 
pcr  fcriptura,cxtra  tcftaraenti  t  ibulas  fa^am,vt  hic  cafus  diffccat  a  fccundo» 
Per  fcripturam  inqu.i,cui  iuris  authoritas  dclic,id  cft  qu{  nullo  iuris  vinculo 
fuftincaiur.Cuiufmodi  finccodiciiliabiQtcftato  fadi,ncmq;  fidcicoiiiifla- 
tix  epiftolac  no  iurc,id  eft  vt  fupra  int^rptetati  fumus  aequc  ab  intcftato  fcri-  , 
ptr.Taitietfi  cx  ciufmodi  codicillis  &  cpiftolis  fiJcicommiflt  priuato  cuiln 

l^bct  rclida debcrcntur.In  quo  fanc  iniuriam  fibi  facit  Imperator qui  iurc  c6- 
rnunr  vti  rccufat  ob  hoc  folum  nc  cui  miuriam  aliquam  infcrre  vcllc  vidca- 
tur ,  Prxfcaim  cum  fi  quid  ab  ImpcMtorc  pcr  talcs  codicillos  aut  cpiftolas 
,pccitiim  cflct,id  illc  prarftarc  non  rccufarcr :  Quomodo  in  Augufti  pcrfon^ 
cucnifTe  rcfcrt  luftinianus  initio  <ii[l.tit.fn[t.de  coitcillx]^\x\  ad  Augaltu  Lcn- 
tulus  codicillosp.imus  fcripfifliet.Qjaqaacrant  codicilli  ilii  tcftaincnto  co- 
ficuaati,v:  ibi  Jcm  luftinianus  ait.Nos  autcm  decodicillis  ab  inleftato  faclis 
nunc  loquimur.  Cosicriim  honcftius  vifumeftlinpcratoii  Pe>tin3ci,&aliis 
poftcafccutis  Impcraioribus,vtab  ciufmodi  fidcicommilfis  abftincrcnt.no 

*  tanquifulpeclis  ,  qualia  funt  ca  quacnuda  vocc  eil  -.111  cora  quinquc  teftibus 
.  relinquantur,fcd  tanqua  minus  dcbitis,cum  non  ipfo  iurc  t!cbcantur,fi:d  la- 
•   iiiinPractoris  fidcicoaimiirarij  tuitionc^ua  indigcic  Crfarem  ad  p^tcda  ea 

«jiiat vindicarc  fuo  iurc  ncqucat,non  miims  alicnum  propeinodum  .»b  ipfius 
4  in  licftatc  vidcatur,quam  11  lcgibus  viin  faccrc  vcller.  Nam  &  vix  cft  Vt  non 
quodammodo  vimfaciac  lcgibus  qui  iJ  pctit  quod  no  pofliilcgitinic  fuuni 
auc  fibi  Jcbitum  dicerc.  Non  potcft  autcm  fiJcicommifl  irius  quifquis  illc 
fit,Icgitimcfuum  diccrcaut  fibidcbituni  id,quod  non  nifi  cxfi  ieicommif' 
^  fo  dcbc^tijr  I.^.  D.fivtu/jr.petnt.  Et  h^c  quiJcui  ad  Pcrtinacis  or.itioneadno- 
t-iflc  fiitficiat.  Nunc  vidcamus  quid  ad  eam  orationcm  a Jicoerit  confticutio 
Ifup€rau)jraa|i;;i9Qi^ui  ^ Theodolij  tn  l.nolumit^  io.r.df  tejA»^ 
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ER.R,OR  QJINTVS. 

i^Hid  imi  dd  PtrtindtU  tTn^nm  didimm  pt  ftr  L  notHfiwt 

io,C>dti*!fiim 


V  iE  ad  Pcrtinads  orationem  interprctandam  in  fupcriori- 
bus  aitulimu$ ,  magmm  dnbitandi  caufjm  prxbcnt ,  Qii^id> 
noui  additum  fit  a  poUcricribus  Inipcratoi ibi;s,quorum  c5*j 
flitutio  iili  eft,qnar  cxrac  tn {.nolnmmzo.C.de  /'r/.W.de  cuiuf 
■    •M II     — '  fcnicncia  diccrc  um  ali^uidcoepimus.  Nani  cuai  Impcrator 
,Pcrtinax  pro  fua  vcreaiiidia  &  dignitaieciiiif  onmesotatton^rat  codaplcfij 
ziit  cflet>in  qoibus  vti  iuftum>vd  lalteni  lioneftuRi  iit  >  Imperatorem  a  Ut^ 
crisfinc  pcr  tcftamciitu(Xi»(iue  per codiciIlo$,au(  epiHoIas  nbl  ddatis  ab(li« 
ncre;Dimcilc  vidctur  dicerc  quid  addi  potucrit  i  poftcrioribus  qui  tam  fan-- 
£hini'piumq;  Pcrtinacis  inftitutuin  Sc  propolicum  ccnftantcr,nc  dicairf  pcr- 
tinaciter  rctincrc  voIucruiit.Etli  .-'utcm  iJlud  itaiim  occui  rir,c^uod  dicamus: 
Cafum  ilJum  apoflcrioribus  Iriipcratoribjs  tractari,  quo  prxcefTerit  tcfta- 
mcntum  follcnnc  &  in  fcriptisconditum^  &  aliud  fccutum  Cit  pcr  nuAcup^^ 
donem  £adum  eortm  fuficiemi  &  (bllehni  numero  teftium,qui  dicSt  Prtii^  ■ 
tipem  BoncupatumJieredem  fuifle,qui  cafus  j  Pertinace  prjetermifTusfui^^ 
fe vt4ctor*  Si  tamcn  propius  infpicias  vix  eft  vt  negare  poifis ad  hunc  quo<& 
i^uc  cafum  Pcrtinacis  orat!0!iem  pertincrc.   Nam  fi  tum  quoquectkm^llil^ 
lum  foilcnnc  tcriamcntiim  pr.rcc(ri:,ncgar  tamcn  ImpBratoradmiffurum  fc 
nomcn  hcrcdis  cx  luiiia  voct  tclhtoris,id  cfc  ck  mincupatiuo  cius.tcftamen-r 
to  t]uantuinuisIcgiiimo ,  qucmadmodum  proximo  capitc  intciprctan  ru-i 
Bns.  Quanto  miuus  credibilc cft fuifle  tllum  cx  oodayoce  idmiftiinun  bf^' 
leditatem ,  qux  iam  alij  delata  fuerit  aiitcriore  teftamcnto  rollennrter&  vifm 
lcriptis  celebratc? An  non  facilius  cft,vt  teftamcntum  nuncopatiuUm,  quOd* 
vnicum  cft  valcat»5<:  cllic.ix  fit  ad  (icFcrcndam  fiuc  Principi,fijc  ali^  qui  in  co* 
infticutus  fii  hcrcdit.ucm ,  qiiam  vt  ducbus  factis  tcftamcntispriorc  folleii-- 
ni  Ql  inlcriptis  ,  poftcriore  vCro  pcr  nunciipationcm  poilc.  ius  poffic 
fufliccrc  ad  ruirjpciidum  prius?  2^ut  quonioUopotcft  rumpi  tciumcji-^. 
tum  prius  pcr  poftcrius  y  ex  quo  ctiamfiiblomeirctt  'adiri  ramco  her^<. 
ditas  lion  .poflct  ?  llludftqutacm  ^id  rumpeodumpriustcftamenium  per* 
'poftcrius.omoioo  exigitui:»:  vt  cx  p  >nctiorealtquishefes  clfc  potueritf. 
aliquo  cafu ,  ommMis  non  firr?r  :!j'c  vt  hrrcs  aliquis  cx -co  Cit  $,poflf^_ 
nore  }nj}.<ji4th.  fwd.  trUm.  l  ifirm,   Soru  qni  p^  tcnt^d  ipfum  a  poftcrio-*  • 
ribus  Impcratoribus  rcnouatuni  fiilTo  qimd  a  i\'itinacc  iih.  «vjwn  fucrat 
conftitutuin  .  ncc  aliud  prx-ierci  quitquim  iiidijUL.ii).   C^am  fenicn-^ 
ttamiarotiprobauit  fecutus  tdco  Acciu'li)  interpretationem  extftlma8tfl|j| 
lioc  voum  ab  fmpcratQribfis  cautura  clTc  m  d,LmUimm  %  vt  tcftamentsm^ 
priusibllcnne  &  in  /crij^tift  non  polljt  reuocari  pcr  fublcqucns  noncopatiir 
uum  I!  n  follcnnc,  ctiam^nquo  Priiiccps  Fuerit  inftttutu$«Mouctur autem 
lafun  \t  itafcntiat  e.v  d.J,vl/im.  h.fl.<}»w.  tujd.  teJ}Mmtn,iffpr»i.   cjnr)  mo- 
ucn  pct.as4cl>ucr.u  vr  coiitra  ftntirct  ,  Quali  intcrprctanda  fit  poficrior 
confutuUo  ^'^^^^^^i^c.ruuui^i^idiajb^^  l^  ^f^^^  "^^^^^^ 


'hMaXi^dc  f(spmMfiua<Uctdebere^90| adanetquiorem  niliil  tijUiiftn 
tamcn  cq|lftitutioais  yerbl  praefefecant  conftitutum  cneaJujatdajKH 

ftcri^^^ribiis  ImpcMtoribJs  tjfio*J  antca  iion  obcincbat.SccI  &  alius  Accur^j 
&  lafjnis  cP. »  ircinqiic  D.irtol;  li  qa-s  cum  lafonc  &  aliis  piuct  Accudij  in- 
tcrprciioncin  Bartoio  pl/iC'".iiTc,iii  co  qubd  pucant  Pcrtinacis  orationcmt 
qiu  p.ircclocutacfl  tic  vocc  nudatcllatoris^rcufillcdc  tcflanicnco  nun- 
cupaciuo  jm|»erfiei^o  m  inufque  folleniiii  quo<i  camefi  non  jca  eft  Senfit  e- 
niin  de  ceftamento  cjuod  non  pcr  fcripturam ,  fed  pcr  nuncupatiooe^  G€f 
/cripnira  fajtuni  nt>legitim^tameii&  perlis£ke»cum  detabttiis  loiperfcclia' 
ininufquc  rollcnnibus  I  im  c.itiiirct,(]uarum  vcrcndiim  non  cratjne oiiia  dt- 
ccrct  mitiorc  n  clTo  potcltatcm  cjaam  icftamcnti  nuncupatiui  impcrtefti»ad 
PiiiKipcn  .v.it  iliaiii  q.ictniibct  iniiitucniium>vt  pr.t^cdcini  c.ipitc  difpMti 
uimi^.Q;iami^uan*i  noiicantum  Accurn]>BartoIi)&Iaronis  crroi:iIiecit>icd 
cseterorum  omntjun  incerp9etum,qui  pucanc  iftaHonorij  9c  Tiieodonj  cdn 
ftitatioocprimtim  fuiflciodudlum  vc  Princcps  hercs  infticutiis  in  teftamen. 
tb  naacmiiiio^ntumlilftet  fbllenni  >  fuccedere  cx  eo  non  poilit ,  praS- 
cc  lcnteafto  follcnni:Q\m  tamenPcrtinacis.oracioncfa&umiaiamftiifleti 
hoc  ip(o  quod  cxprcflcrat  gcncralitcr  fc  nomcn  hcrcdis  cx  nuda  tcflatoiis 
vocc  iKMi  atiin^llui um.  Alij  lunt,(]ii!  cvilUmant  niliil  noui  fuiflc  induclum 
caconl\i;uuoncciraPrincipem>rciitaiu2[m  circa  poicntesinfticutosiicre-' 
deiTintelUmemonuneupatiiiopofiertoie  pcr  quodteftatorpr&is  teft^mC 
tum  (bllennitcr>ac  in  fcHpcis  fiiaimi  reuocare  voluerir«Nec  enim  de  pbtenf 
tiWsqaicqua.n  cxprcirum  cratiiJa  Pertinacis  oratione.  Sedtamennuictii-' 
tcrprctation!  obft  r,  nnuJ  prima,  5^  potilTima  parsleg^s  dcPrincipc  tan- 
tum  loquitur.   Qiioa  vci  o  tlc  potciitibus  fub  iincm  Icj^ii  addituistraiatitic 
potius  6c  obitcr  dittu,c^uam  c\  propofito  ita  conflitutum  vidcri  debcr,ac  in 
confec^ucutiam  cius  ipUus  iuris^uod  in  Principe  fucrat  condicutum:  Quali 
eade<&iucparteraHoellbdelNmPriiKipt«»dc  vicornm  prxcipua  quadam 
dignitate  apud  Princi  pem>8cpoteftatedecoratorUm«  Sic  enim  Imperatordj^ 
inhMmdkkmm  i^.Ce^djii.pttiilam,  Noneflcdubium  hec  tnoertum  (Icut 
impcratoribus,ita  qualtbct  dignitatc  vclpotcftatc  dccoratis  viris  tam  hcrc 
ditatcm,quam  lcgituiiJ  fcu  fi  jcicoinin-ilum  rclinq  ii  pollc.  Qjod  fi  ita  cft> 
•Potcr  't  crgo  quod  Pcrtiiux  in  Piincipc  conliitucrat  crahi  etum  ad  potcn- 
tes  iuita  intci'^rctatione>Iiccc uihil Pcrcinaj^dc  potentibus  coiiiUtuiifet-  £t 
eonfequenter  ne  hac  quldertrpartenooutKfri||  Kci.Qe  poitcriores  Iq^pera^ 
to^t vidcri  poifunt :  Quamqutn  non  ignoro  dictpbilie^  PrinCfpe ad  pobv 
tentcs  viros  valerc  confecutioaem afirnutiu^il«d  plbnnegatiu^,|deftpo£^- 
fc  qoidcm  iicut  Impcratorihus,ita  &  pofcntibus  vrris  tam  ncreditatc  quani 
leg^kcuni  fcu  fidcicoinmiirum  rcIinqui,qucmnJmoJum  fcriptumcl^  tndM 
n»ndiAiuih  Scd  non  c  conucrio  nntiiitcr  di(;i  palTe,iis  c.-ifibus  quibuscau- 
tum  ilnytoipcratori  quicquam  relinqui  p6(fit«occ  poccncibuspennittea* 
dom  eftWquicquam  ea  defundihomtnisvolwticetrfoeem(|OHBc  vindt 
cenr.  Alioq^tidicendum  cflfct>ncquc  ex  codicUlis  &  epittolis  abiareftato; 
Icfiptispoflkfideic6mmi0(|'n;raliquod  deberi  potcntiorikitstvtaeque  Prii^ 
cipi  potcft,qu6d  talibusfcripturis  iuthoritas  iiiris  Icflt  vt /uperiorc  capicOj, 
fcri piun us  ex  d.^-i^f.^Mtb.tfiod  tejlam.tnfirm.cr  l.cUm  heredes  7,  f,  ^nt  tejUm, 
ftuere poJf.Ettitncn  nulio  iurisiocoitafcrlptum  cflcKequc  vcrocadcin  ra- 
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res  conftitaeraht  adnerfos  rei^f^s  » vt  etiain  l  Iki tis  abfliaere  cogercntury 
dDm  nequtvioiemi^/itipicio iubeiTec ,  quomocio'ru1ielt£micjii]i  a!i«uid 

pctiturcx  voluntjtc  vltimaquaenonnifinud'avocctcftatafir,&quain  per 
icftcs  probari  fiifiiciat,at  non  fimiliter  cutn  fidcicomniilfum.peiitur  cx  co- 
dicillis  aut  cpitiulis  non  iurc  ftriptis  &:  quibus  authoriras  taru iuris  dcclt  & 
foilcnnitas  iiun  vcritas,vt  loqnitur  L/t  venu<  i^.CJe pdetcid  cll  ab  intcfta- 
tOiluiltax.it£i}dis>non  tcftamcnto  aiiquo  aut  antcriorc,aui  poftcriorc  con- 
firm#tts. Nec eniio icriptttrc  quamuis  miniks  foUennis  tam  fufpcda  cft  fi- 
.dcs  uuam  tciUum  ectam  ad  follennem  vfquc  numerum  adliibitoram.  Tf 
loetufcriptura  quoque  ipfa  vt  fit  follcnnis  foUcnnem  illnm  teftittmnum^ 
rttinezigatilv/f.C.s«4^iii;^  ^svU^nifiitMfidtUJund, 
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ftmtnfiMfM€t^^lifftm§» 

Vto  cgo  nihil  nouipoftcriore  ifta  conftitutionc  in«ln^B8B 
efie,nihidipfum  quod  confticutionis  vcrba  cuidenrcr  prx- 
fcfcrunt,vtiurcacfoIIcnnitcr  fcripte  dcficientium  &  mori^- 
tiumvolamatesnon  conucllauturpcr  poitcrius  teftanicn- 
,  tum  nuncupatiuum  in  quo  Prioceps  vd  ^uis  alius  cx  poten- 

 icrcs  aomlnaras  fit,ncc  fi  tota  quanta  ineo  tefbndi  genere  ibl!en- 

Jiitas  nccefiana  cft  intcruenerit.Nihil  cnimtalePcrtinax  Iraperaiorconfti* 
tucrat,red  tantum  ncgaucrat  fc  admifruriiin  nomcn  hcredisexnuda  vocc  it, 
ltatons:Kcm.pe  vt  Icgitimis  &:  ncccflanis  liercdibus  fauerer,quos hereditii 
«pnyan  cotingcrct  Ii  cx  tcftamciito  nuncupatiuo  fucccucre  P]  inceps  po? 
iet.HiicnSquefolum  finem  optimo  ln)pcraiori  propofitum  fuiffc,ctii  iufti. 
nianusiwn  cxpri»lt,conftat  tamen  ex  Senatufconftilto  quod  ad  orationcm- 
illam  tadum  £ft,aut  potiiis  cx  ipfa oraUone, cuius fi non  verbafaJtcni  fcnJ 
lum  hunc  fuifi^  Capitolmus  in  Pertinace  rtictt^eiim^nQ^xXx^nhvtttfimm 
H  pnoranonprms  cjfent  trrita,  ^uim  nlin  perfeEia  effent.neve  ol,  hecf^tm  et»Ji 
pi^d^Jnccederiififc^neprofeJfH^eftnHllva  nditHrHmhereduMei! qn^  aiS 

/ri««V»rtiir.  tr|o  fi  fac^um  cfl^ctprius  aliquod  ttitamcntum,  fiue  folicnnc 
«inicrfptis  ,  liucpcrnuncuparionem  &inpoflcnorc  cunciDatiuoin- 
ftitutusetfetPrinccps..  MonpertincbathiceafisadPei^Sads  o^^^^ 
eumncqueneceirariorum,nequeJegitimorum  I>credumiauor  vUusinca- 
vcr  arcrur  qui  perprius  tc(la.ncnrum,quod  vaiercfupponimus,iam  priuaili 
cxduhquc  inucnirentur.Aii  quod  hcredum  fcripro,  -,:ni  fi  cxtranci  fint,  uu^ 

*W^etauordcbcaiquamIegitin)orum>Imomaiorp 

adtitaum habeat ftoorem teftamenti,qui  maior  eftc  (^lct  quam  ipfurum  d .  " 

Jiamliberorom  /./p4rrto;l).^,^.,,y^^^^  publicau)  vnhrateui:^ 

ttTrT^^TlTJ:^).  ^^««fy^-rt^^  cxuumfor^. 

tramur^.^.,  r.  defMtr^a,tC€UfiJei  vtt„^eere6.D.  nfUmm,  guemMd^ 
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.^uis  duobus  fadis  tcftamcntis  rcuocatpridspcrpofterius  ,cifi  noniJiicf 

•  • '  rcuocat c  prius  vtllc  credcndus  cft,quam  fi  poilcrius  valcat,vt  fcriptus  cft 

in  l.fi tnre i^Je  le^Mt.^.pkrumquc  tamcn  id  agit  vt  hcrcditatcni  fciipiishcfc 
dibusadimattanquam  indignisSc  volumatcm  fuant  non  mcrcntibuS)(qii^. 
uis  non  (itca  volunrasin  dubio  pr^fumcnda  vt  codudit  1 1  jcifc.Mantic.  Dt 
conlltt.vlt.voluntM.l.M.vlt.nM.lo.}pQ{il&AA*int.nojhamn.i,L\de  teflam.)  Hoc 
vcro  ciiin  cucnit  licct  pioftcrius  tcftamotum  iplo  iure  non  vaicat,  adcmptio 
tamen  hcrcditatis  valct,non  vt  ad  lcgitimos  fuccclTorcs  hcrcditas  perucniac 
nifi teftator  declaraucrit  vcllc  fc  deccdcre  intcftatum.vt  in imtlit.) ^C.f.vett' 
'  rMniu.D .deteflam  mtltt.l.i.S.Jihera  D.fitahHite^am.exitih.^^d  vt  htreditase- 
thvn  inurilitcr  ademptanec  inalium  iurc  tranftataauftcratur  fciiptis  hcrc^ 
<iibus)&  Hfco  vindicetur»  quoniodo  fcriprum  cft  >nLheredtbiii  4.  Cdehtf 
^utb.vt  tndtgn,\h'i  tamcn  agitur  dc  hercditatc  aiiempta  in  codkiliiS)  in  qui- 
Dus  ccr(um  cft  non  magisaJimi  i]nam  dan  htrcuitatem  pc  /]t ,  Jicc  ttlb- 
mcnto alicjuo  confirmaci  proponantur  l.^Hod per  ma»u4  lo.D.de  tHr.cudtal:, 
Cum  igitur  priori»tcftanieti  rcuocatio  iii  quo  cxtranci  fucrjnt  inftituti  nun 
.    quam  Hat  in  Icgitimorum  fucccflorum  iniuriani  quibus  folis  faucrc  aut  fal- 
tcm  non  noccrc  Pciiinax  volcbai,  fcd  corum  vcl  commodo  fi  ftfcus  fuccc- 
dcrcaut  noIit,aut  non  pofTitjVel  nullo  ccrtc  daTnnofi  fifcus  fucccdat ,  quan- 
•  doquidcm  excluduntur  illi  non  per  fifcum  fcd  per  prius  teftamcntum  quod 
'cxtraneos  Itgitimis  fucceHoribus  pritulcrat,confequc$  tuit  vt  nihil  dc  hoc 

♦  c.ifu  PertinaxconiliiuerirjC]ui  nihiJ  minds  cogiubat  cjuam  vt  extraBcis  he- 
rcdibus  priorc  tcliamcnto  fcriptis  faucret,fciTicci  quod  ad  poflcriorem  ora 
tionis  p.artcm.Nara  quod  ad  priorcm  qtap  prohibcbat  nc  ttftamcnta  prio- 
ra  antc  ficrcnt  irrita,quam  alia  pcrfeda  cffent,nevc  ob  hoc  fifcus  alicjuando 
fuc(cdcret,i<iti6  abundcquc  colulcbat  hcrcdibus  priorc  tcft.imeco  iiiftitutisA 

-sKon  tantum  aduerfus  cos  qui  poftcriorc  inftituii  tuiffcnt,contra  quos  nul- 
lo  illi  cgcbant  aaxilio  c^lm  ipio  iurc  tuti  c(icnt,Praftcrquam  fi  in  poftciio- 
re  inftituti  cncn:  i)  qui  arquc  ab  intcftato  iiicrant  fucccfiuii ,  quo  cafu  prii]s- 
teftamcntum  omnimodo  rumpci:>.nur,licet  ex  pcfttriorc  imperfttfto  adiri 
hcrcditas  non  poffct  l.i.D.deiniul}.rupt.(Sr  irrrt.f  Ho  tejiam.l hac covfnlttliwm 
li.^.vLt.Ctde tejiatn.Sed  potifliiiiumcomra  fifcum  qui  fxpiflinic  vindicaoat 

^  f o  cafu  bona  exclufis  lcgitimis  fucceflbribus  pcr  fcriptos  hcredcs  &  fcripii» 
lieredibus  pcr  i  ndignitatcin  qua?exprioris  tcftamenti  rcuocacionc  quam- 
uis  pcrpcr.im  lac^a  bcnc  colligcrctur^fi  modb  rcuocationcm  ob  id  faiftam 
cflc  conilar^t  qubd  non  putai  ct  tcftator  hcrcdcs  fcriptos  voJuntatcm  fuam 
mcrcri  vt  tn  dJ.heredihiu  l.cmn  ^nidam  ii.I.cUm  tabnh  \6,$ .vit.D.eo.ti/.de  his 
vr;W/gw,quospoftcriorcsiiiris  vctcrislocosncmo  obj'cruat,quod  cgo 
tamen  vcriirimum  puto  fi'pradi6la  Perrinacis  orationc corrcdos efle.  Fuic 
cnim  primapars  orationis  non  tam  in  fauorcm  prioris  tcftamcnti  primo  &c 
per  fc  quain  inodiura  fifci  qucm  priorcs  Impcrarorc»  locuplctari  ex  priua-. 
..   loruin  damnopaticbantur.   i^oftcriort  vcrb  ciufdcm  orationis  p?rtc  non 

*-tam  fifco,out  fuccdfaribus  fuis,quam  fibi  ipli  bonus  Impcrator  Jcgtm  di- 
)t-'<1tit:  vtoftcndcrctquantuin  dfftarct  iJIc  a  Dioclctiano  ,  cuius  ttmporibuj- 
■  .  Confi/cabantur,inquit  Suttoniusjalieniftimaehercditatcs  vcl  cxii^entc  vnd'. 
qui  diccrcraudiuiifc  fc  cx  defunfto  dura  ▼iuetct  hcrtdcm  fibi  Csfarem  cfTc» 

^^ldeoquc  nec  fcnatufconlultum  vlJum  ad  pofteriorcm  oratioois  partem 

'« ^wxi  cft)fcd  untum  £ul  prior«ni'rQ^tt<l  l9gcmiii«o  tiiccre  Prindpc  ^criuis 
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teate  Seoatu^palfet.  tpli  ver^  F^riocipi  ctiat»  voleati  ooii  pofietrquaQidQ . 
Brinceps  ficuti  rupralegcsSc  populum  ejJL  iM&  fuperSeiiatoi]wir.iiie6pl^ 

aior  Fuic oracio  qu^m  fcnatufconfultum quod  pauct  edaiD obreruattcCjef  ^ 
rilinfi  polUaoratioiicin  &  ipHs  Pci  tiiiacis  tcinporihus  contigjlTctpriih 
ftamcncuni  reuocari  pcr  poftcriuS  valiJum  fiuc  in  fcripris  &  lullennitcr  filj 
ctumiliuc  nuncupatiuum  in  quo  Princeps  fuiflct  inilitutus  i  non  rccuTa^fet 
luipcracor  admicccrenomen  herciiis  ctiam  cx  nuda  vucc  ccilatoriS)  G.  noa 
aliatn  mentem  gcrebat  qiiain  qux  fupradidlis  (ute  Iaftintani>/lue  Cifit^lf^ 
yerbis  c-i^refla  eft  «  cum  in  noc  ca/ii  ncque  odittoi  fi(ci  vJium  fiMi  nil^ 
la  a4  rucceffionetii  patet  v ia  >  quo ti cs  adi tur  hcrcditas  ex  pofteriore  te&'>' 
mento,nci^  ic  fauor  vllus  aut  legitimorum  hcrcdum  qui  per vtruqsteftanm^ 
tum  cxcluii  rutit ,  Aut  inflitutorum  in  priorc  tcflnmcnro  quod  reuocatum 
pcr  poftcriustuit.Hoc  vcrocd  c[v.od  poitcriorcs  Iiiiperaturts  aliqua  cmei^' 
(.lationc ac  nouo  iurc  inuigcrc  putaruut,Ne  minus  iibcrjies  qjdmPcrcinaft \ 
fuiffe  Yi4c.r<^<^(M^*^(^4"^  coiiilituenmt  vt  fi  poHcnus  tefUmcntum  omi  fox 
?cnptliiiili  tfriDbetunied  tantiim  per  teftes  ^ui  dicant  Priikipem  m  piificw 
rc  illo  hcrcuem  nuncupatum  faifle>qiinmuis  nihil  dciit  nuncupa^onict^ 
lennibusynimirum  quod  Sc  {eptem  tcftes  aJhibiti  fuertnt*^  omncs  ciucsKd 
mani  pubcrcs  &  rog.ui:Non  idcirco  tamcnprius  tcflamcntum  follennitcr 
ac  i;jrc  faccu  c6uc!]atur,quoJ  conucllcrctur  vtiquc  alio  quoIibetcxtraPria- 
cipcm,aui  aliquem  cx  potemionbus  hercJc  nuncupato,  fed  perinde  fuccc- 
dant  ij  qui  priqrc tcfbniento  fcripti  fucrantjacH  poilcrius  nuJlbm  fa(^um  ef 
fet^necobMtjpl^mhceps  exjiiuimodi  tefbmento  noncopa|g|oi|oQtfiHf 
cedereifoctts  vtfoii  fi(co  apertatur>qaafi  iodignis  liabendis  her«dBbtif  pHM 
teftamcnto  fcriptis  quifupremam  non  rctinuermt  defundi  volimtateai^ 
Facit  cnim  conuicutionis  juthoritas  vt  pofterioris  illius  volnntatis  tx  qna 
indignit3t}sproljatiori.ciTi  fumcrc  lifci-s  vcllct.nulla  prorfus  ratio  habci  f  dc 
bcatjcum  nccalicgatio  cius  pcrmictatur,tanquam  qu;c  pro  falfa  potiijs  ha^ 
bcndalK,P)<clumptionc  vc  nodriloquuntur  iuris  &  dc  iiirc  contra  quanu!* 
^  probajc^aiiuiitti  pofltt.Si  quidem  omnibus  &  priuatis  9c  milidulNi»]tf ' 
j|^|[^^^^#huiuftDpdi  pcrhibeam  tcftimonia»&  fal/i  crimints  rcos.tnl^ 
^^^cum  Mptf  iurc  ac  folleoniterextitcrint  morientium  voluHQl^ 
tcsinon  (cfiptumaliquid  fub  Impcratorum  ti:cntion?  falso  at'ftrue^emoru- 
tur,vt  hibcnc  vciba  Icgis.  Kx  qi  ibus  apparcc,  non  folo  taHitatis  mctu  aut 
fufpicioins  calmnnix  mocos  fuillc  Impcratorcs  vt  nouum  Uvc  ius  conftiti  c 
rcut,  fcd  poiidjmum  fauorc  cucndi  prioris  tcQamcnci  ioilconiter  conditt* 
^is  eni  m  ratio  hzc  ab  Imperatoribos  exprefla  cft.Primte  quiilcm  initioy 
gis,qua:ai^«/Mi««y  »mirf£f  de^eitmmmferipuu  inn  aefiljinffiurpolmntdM^ 
Detndi^^^sni  \ocOipeitm  'cripu lure  acfo^lenniter  dfjfaemmm  extitmt^ 
vofuvtJtefi^Se  polTimus  dubirareNoJlc  illoslocum  elTc  confiiiuciDiM,fi  fbi^ 
prius  tcllamcntuni  non  pcr  follenncm  fcripturam, feu  tanium  pcr  nunca-^ 
pationcrn  i|iiantumujs  foilcnncm  fa^^uiu  proponatur,quamiiis  imcrprcrei  ' 
noliri,  ipio  ctiam  tclle  laione  contra  leniianc.   Aiioqui  non  erat  cur. 
de  volonr^bus  folleofufer"li^,iure  fcriptis  lomiereotur'Imperat««s  fi 
ios  idh|g^p^Qp|Vupati»is  qooo^^  obtincre  voJebant:  TAqihjMA  d\f- 
•Ec;ilil9n^  vt  coii^^  teftcs  ad  probandum  tc^FamenpiBi  poHer 

nuihcupatiuum  in  fauorem  &  adulacioncm  Principis  a.ot^l&ctnus  cx 
foftcii{Drib^P|Miiacoififtitutuslai^^  injiaa^-iaciuile  iit 
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fliaipif  i€ili|is  ceiUmentvtti  nnneu^atiuum  prras>in  quo vej  nulla  velAItem 
minor  foHenniiatun)  obferuacio  interucncrit.  *Cui  confe^ucns  cft  vt  negari 
non  pofllc  fanorabifius  &  aduerfus  pcriculum  rcuocaiionis  potcntius  cflc 
terUmentum  qiFo.d  iure  ac  follcnnitcr  in  rciiptis  faifluoi  cilyquam  quod  pcr 
noiicupau<|ncm>oWy^tam&  diflSciliorem  ciTe  ilJius^quam  huius.cuoca- 
tiooeiikHiiBrnat  raiteiiit  vt  ex  poftciioreiiiiiiciipattv»  fiicceder^  Priinceps 
JSob|P^Si^fjuafipriore^d64infotptiscoDditum  rueratreuccato:  quod 
vri<]ue  non  ambigereiiirdfe  reoocatiun  li  per  nuncupjttioncm  fiiftum  ^ii^ 
[ikt.  Aiidamus  codcm  pr«pemoc-^um  eycnipIo,in  hoc  cjuoquc  difhciliorcm 
.  eflfc  rcaocationem  prioris  tcllamcti  quod  pcr  lcripturam  rolicnncn^quim 
eiusquod  pcrnui  cupationem  conditum  fitjvt  prioristcftamcnti  in  fcripits 
tfnSti  mcntionem  expreiram  fieri  oporrcat  inpofteriore nuncupatiuo  ad  hoc 
ik  prh»  foHenne  pcr  naiMOpitttfum  ip  fo  iore  rumpatur,qubd  tamen  iiec4l& 
fe  non  eCet»fi  Wl  priasleftMnemiini  pcr  nuBCopationcm  h&vm  eHct  i  yet 
roftcrtuaatquc  follcnniter  per  rcriptuWunyQsieiBadmodiMn  fccundo  huius 
l)cc:i(]i5  rnpitc  plurjbus  a n^bis  difputatumtprobatumcV,  cft.tiufque  rei  ar- 
gumeto  cfte  potcit  illa  ipfa  Pertinacisoratio,  Non  taiiti.iai  qua  partc  loqui- 
tur  dc  prioj  ibusj^c  poCtcrionbus  tabulis  prohibcns  uc  nlitci  jrrii«  lint  prio- 
resyquain  irpofleriores  iure  pcrficdx  fmc,fed,ctiaro  qua  parttefi^un  exclur 
At»ndob  id  poflit  Aiccedere       teftatorii|lieceiueric  vc  pMmftabulas 
-  reoocaret  per  pofteriores.  Certoin  enim  eftn5obid  iolAili  ppflTe  fifcu  fuc- 
icdere  quod  reftator  aliud  ccAamemym  fiicere'voIuerit»nccpcrfecerir,(i 
-etiam  ilhid  concurrarrVtprius  teftanicnrum  cxprcfltm  rcuocntum  voluerit 
odio  hcrcdum  in  co  inflitutoru  vt  in  d.i.heredwus  ^.Cdehu  ^utLvtindtgn.dt 
Lcttm  fHid4m  iz.Lc)m  t^uHs  i6.$.vlt.J^.  eod.  Alioqui  non  potcd  noccrc  hc~ 
icui^us  inpriore  fcriptisQ^d^cftatoc  aiiud  faceretcntatierit^um  indubip 
ea  teftitoris  cttiuiUbcrf^lw  c0»  wniSimimff^ttmk  fKAr  kftm^  vcji^ 
recedcre  j)uaav  G  ^(kmttti^cztvi  rcriptoin  eft  Jif  itffiX/lii^  A.  fljfl^iit^. 
|.Nad!»qooJiidfi|Usex'mairarci  cilevtprlusieflamcntum  ipfo  iureruni^ 
p.itjtper  poflcrius.eo  demum  cafu  obtincr  quo  poftcrius  valc.ir,qula  ncmo 
potcft  dcccdtrc  cum  duobus  tcflanicntrs  >  ncc  fi  ca.icm  perfona  in  vtnKjnc 
tolliHicuto  flt  inftitytri  J.  CIodfns^j.D.de  ac^juir.hered.    Aiit  co  cafu  quo  iii 
ppfteriorc  tcilamcto  inftituti  (inc  vcuicilccs  ab  intedato  dJ.i.Dg iaiufi.rupt, 
Ataosncgamusvalere  tcftamcntom  niMKupatiuumpofterifiain^upoolIa 
ficliAa'mentiopriorii^>tIAuter,&  inicriptis  celebrati.Efe]i«d.q^odtdil». 
iji^^i|pcca!n  poUcriuster^amcntum  arqjjc  foIIennc&  in  fcriptis  crat  prtori». 
mcntio  ticri  folcb.n  vt  ml  vU.D.de  hered.vijlit-nc  dubiriiri  pofTcl ,  q-.^in  noa 
minus  extcflatoris  voiuntatc  quam  cx  natura  rci  prius  rcuocatam  circt,coI-» 
Jjgnnusjinulto  jnagis  folitos  fuiiic  ac  dtbiiilTcteftatorcs  mcntioncni  iacciO; 
grioris  follcnnitcr  conuitifi  ouando  rcuocare  illud  vciJeii^t.|)cr 
p.oileri^snuacupaciuumtQuamoisalioqui  ne^llcid.*'  ^ 

V  ^DP^geac^^^^ 
'  aiiincupatiuumjvelvtnijnr  '  .  ..- 

.    .  .  «         -  ^^'^'y^i^  '^:- 

*  •      ••«■»..••••        ^** *  . 
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•    ERROR   SEPTIMVS.  •   '  * 

l  verum  e(liVteft,quoci  proxtmedirputaaiaiitfttPeitauctr'^ 
'  rationetn  dc  quaw  $,vlt.lnftit^^mb  mod.teftMn.thfrm.  q«»p*r4, 
tc  profclVus  cll  fc  cx  nu tcftatoris  vocc  nomcn  hei  cdis  non 
admiflurutrjAccipicnJii  c!ic     tcflaincnto  nuiKupatiuo  riic 
faAojin  quo  Priiiccps  fuenc  inilitutus,linpcf atorum  vcib  c6-> 
{lituttoncm  qux  Qxuitnl.HUnmu4io,C*^iuflMi^  9Aeixmk^muSamt^ 
ftringcndam,  quotcftainentum  ftttttaoapnECeflerjVCblknoiter  &  in  fai^ti^ 
celebrataRi.DidiciUat  vidctiir  imeltigerc  quid  noui fcrat  noua  cbafimi^ 
^rcalcgittmos  dcfun^ittfl6efl*ares«  dc  quibus  timcn  luqui  Irapctat;>re% 
aCpertius fanc  cft,quani  vt  ncgiri  poilft.  Ex  jis  vct  bis:  Vfmo  ttMfjue  relttltu  he" 
reHi  vei  Ugthu  ad  fnccejitone  nvocatuf  nofhumrel  ^otenttnm  Tjcmen  horreJc.U. 
QuOruni  non  vidctur  ali'J<.  (enfui  clTcpollcjCjuain  vipotkrius  tclUnieutuin 
nnocupauumn^in  quo  vcl  Princeps  vcl  aiius  quiQ^iam  cx  poccnciorious  iie- 
ret  inmtutus  fiti  (icuti  non  poiTet  tollere  tt.  conaeUere  prius  quod  ^Uciuil^ 
fer^e  in  fcripcis  condicuin  inuenireturtita  itec(i  fit  ynic0iii«poilit  iiolifcdcfii 
legicimorum  Iicrcduin,qui  finullum  fadum  cffct  ttftamcnrumi  vtiquc fua 
iure&ab  intelUto  clleni  fucccnuri.    ^itiicultatis  matcriam  i.Iud^rarbe^ 
qubdcum  aliquod  prcCccHK  cen:ainciitum  \  dcquo  dubitari  noa  po/nt  ^uii^ 
ritiCidkum  fitjfiuc  in  fcript  s,  luie  pcr  nLincup.nionctn,  nullus  quxftiont 
Cus  fupercire  videacur  De  icgitiints  fuccciToi ibu<;  pcr  poilerias  telUmctuiiij^ 

3uod  fplis  teftibus  pfol>etur»  vcl  excludcndis  vcl  aon  excludendist  Siquir 
enircniotoquoqucpoAeriofe  teftamcnto  »  iupcrefttanitoprias  .^ag^ 
ifflpcdit  nequa  Icgititnis  hercdibus  ad  fuccedendnni  ab  intteltito  Vla  re- 
linquatur.  Proindeiblis  licredibus  teftamentariis  priore  tclbnieoto  fol« 
lennifcr  fcriptis  ca  conftitiirio  faue-c  potuit ,  &  ilcbuit  non  etiam iegi^inis 
fucccndrjbus  qtii  pnoris,ciurtr,  rolJcnnitcr  fcript.t  voluntatis  fauoiem  nul- 
lum  polfunt obteaderc.  Quodll  dica?  cuin  Ciitrcnh,ljronc,ac  caftcri$,non 
onnoretnvrgererationempro  Icgittmisdcfundi  iiercdibusyquao)  proiis. 
qui  priore  ali^o teftantentp  fbllenniter  fcripti  proponanturiCKiii  iegitii  " 
iicrcdes  pro  fc  habeant&expreiTain  voluotatem  legis  ^ itriUiialtMliciv 
dcfundi  ciuafitscitc  ib  eo  inftituti  /.  i.i.Le^vfictHntMrSJSDjf^im^^eoeiiciS** 

exheredMi  ji6.De /eo^t.  i.  Nou  idcotr.men  Fa  ir  $,  Vt  noua  conltitotio, 
quE  folis  hercJibus  fcriptis  faucrc  voluit  ad  lcgitiinnsqnoquc  f.  ccelforcs 
cxtcndi  dcbcatjliuc  qub  j  coftitutiones  corrc«rt'/rkr,&  ob  id  odiofac  rcllrin- 
gcnda;  nnt^potius  qiiam  per  mtcrprctacionciu  an»pjianda£,iuiu  quo^iciua 
^^|biles  cflednftiimnty»Siiicpoti«ts>qiidd  flniUoslcgitmionim  ijicc^i 
iSliippiH^ene  poffit  aut  debeat  comnf^bnientttairric  Cidumy  fiuc^ 
lennc  Seihfcripcisinud  iitf  fiuenuncitpitiuun»f  Nificum  hcrcdcsquifete^ 

fitttllos  dicurtt,habentpro  fcaliquam,eamquc  cxpreiTam  fi  nbn  pt  ;:  itMTV 
cfunfti  volnnwtcni  vt  t>i  l.i.ojie  tnitt[}jrupt.o- 1)  nt  f.iff  teftam  iJuicefs/iil- 
ttjitfHA  u.^.vlt.C.de  teffAm.Kc  rurfun»  ficci  ct  lnc  iutcrprctatio  vtnihil  noui 
«^uantum  ad  icgitimos  fucccilorrs  inductuin  uici  poflet  ai)j|aipcrattjj  ibus 

^eftcrtoribusi^uodnoa  iam  mult6  aotc  tcmporc  ifcrtiniij^iaoand^ii^ 
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fet.Profenus  caim  erac  Percinax>/e  non  adminurum  nomcn  hcredis  ex  nuda 
yocc  ceftacoris :  Noo alit decauCi  quam  vt  legicimis  fuGcefroriWiM 6ucrer> 
qoosslioqoineiQfmodi  teftamento  nunctkpttiuo  prinafi  roccefliotie  co«- 

tingeretHis  oiaiirurD  dubitandi  rationibus  vi<SfciuBal«!aftnoftcrs^cin^ 

Alcxander  fefutus  eli ,  dixit  abundare  diiiundionetniiff/inrupradiAisillit 
vcrbis  J^fino  tt.i<jne  reltUtcs  htres  vel legihuf  *d fit>:cc^tmeni  ■vsca^Hf-,  vt  cn  fi :b!a- 
tJ  fiipeilKiola  nientio  hcredis  fcriptJ,  e:urdctr,r|uc  lcgibiisiid  eft  ex  lcgitimo 
tcliamento  ad  rucccfTioncm  vocati.  Quam  in  rem  tanricn  erat  commodius 
dicerc  fumcndam  diiiundioncm  pro  Coniun6tione,addendum^ue  hoc  ex<> 
.  pliim  td  caetera»de  quibus  in  l.fkpe  55  DM yerkji^nific.^;^  ad  I^.C.  eplm  N«c 
iurrus  vlio  al  io  i  nris  loco  fic  prudentes  aot  Imperttorcs  iocucos  ridets»vt  le- 
gil»os  ad  fucccllioncm  vocaiQiii<licafttcumfqoi  non  nlfi  ex  teftameoto  vo- 
Catus(it,q'iia  Hccttcftamentarix  quoqiie  hereditates  perinde  ac  legirimx 
confirmcturper  legem  li.tab./  h^e  obuenircx^o.de  yerb  fg^iific.  Atramcn  cuin 
dchcreditatecx  lcgibus  del.ita  (imphciccr  lon  iimur ,  Ifguima  intelligimus 
quscoppoiiifolectclUmentariae  iTaniuni^abclC  vt  teilamentariam  quociue 
compreheodst!^Bl^^  magls  Keredftatem  qu«  td  noscx  lege  dooat* 
cim  tabolaru  perttOAtiSltas  in  /.i.D.</r^fif  Jtwrrfl.oppooit  ei«qiiae  ad  nospcr- 
tineat  ex  tedamcnto  quod  iortllftiim  fit ,  Quan  ex  legibwt e« dlftlhiii  jiji 
ledicaces  dcfc  ri  dicendne  (int,qtie  cx folis  Icgibus  dckcruncur«non  ctiam  qw^ 
ex  dcfun(5ti  voluntatc.Has  cn.m  non  tam  lcx  dcfert,quam  confirmat  dclatas 
itcftacore.Quarcncc  in  hac  opinioncBaldus  conqLiicfcit,  fed  adnliam  re-. 
fugics  intcrprccationcmiaic  fupradidba  verba  Hcaccipi  debere  vt  ad  iusprx- 
toiiam  referaiitQr,&  td  botioram  pofleffioncm  fecddikm  labulasiqutm  pic« 
tor  heredibiii  fcripcis  tccommddtt  li  mod6  feptem  ceftiom  fignis  n  nt  fignt- 
tx  Lu<sr  pAj?  D,iieb9nor»p9/lfec.  tA.  Omnino  improbabiliter.  £(l  enim  moic^ 
durius&  ^  prudctum  omnium  fenfu  alieniusi  vtex  legibus  ad  fucceffionem 
aliquam  vociri  dicatur  i9,qui  vocntur  cx  iurifdi^lionc  &  authoritatc  PrTto- 
ris-,ctim  Pr.Ttor  ius  qaidem  faccrc  potucrit,fcd  lcgcm  non  potiicrit,idcdcjuc 
ncc  hercdero^.  nuos  aH'em  lujj.  de  Ifonor.  f  jjcfj.  qui  locusprobat  hocam- 
pltus:Noo  fol^m  f  egcm  fieri  \  pnetoce  oon  patMilTe  >  fed  ne^ne  legi  fifnilcm 
flliquam  conftitutkmem.  Etqoamoisl^rstornoononqiiam  det  oononim' 
'poflcllioncm  ex  ^c^^huHl.vmt^jy^^^texlegib^fenMtMfc.  bontar.poJS.  det.  aliata- 
mcn iUa  poircffio  ci\  quam  qn^  ex  edi^o  prastoris  defertur  fecundi\m  tabu- 
las^vtalibi  fcnpfitnns.Iixplofaigicur  vtraqueBaldi  intcrprciationc,fjtcdum 
OjUod  mitio  prxfari  fumus ,  difHcile  clle  diccrc  quid  noui  conftitutum  Cit 
ab  l.npcrator-bus  inci.L  noiumm  ,cjrca  legitJmos  fuccellores.  Augct  dubita- 

^ — '  ubd  genetaliterfMptillil^ltiil^  hmdes  7.  c.  teil*m,fdctr, 

esinftitiidntor  Imoefvtor  feo  Atigoftt » los  commune  illot 
lereilt^qoc  quoa  in  l.noJt^ttm  iS.C.de  tefl^m.  Non  dubi uni 
nccinc^rt^im  c(re,&  Inpcratoribus,  &  qiialibet  di^nitate  fiue  poreftaicde- 
*  conris  vinstam  beredintcm  .  qnam  lcgatuni  feu  ndciconfhnilTum  rehnqui 
potle.  Duriimenimfane  vidcturadco  gcncrales  &indillinctcloqucntcsle- 
jgcs  ad  eum  cafum  reftringcre,quo  Inipcracor  inftitutus  fit  hcresin  teftamc- 
•to/blleottiter  ^riptoad  excluAonem  tefU^enti  nonc uj^ a t i u i,quod  tajucft 
•erindcver^  tcpropcfdxUfttmefltom  Ac«ft»4r  dkitor.  atqoe  ilfcd^*iWl|l 
icnpcis  fadum  Aiit.Ati^icaratiociAai«r  kf.iofV./.ifo/imfMr,^  taiheti 

ifctnrfiraiiintifcf  yiai>iidii»fui»l>i^i«|(l!^  pro  Impos 
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ratorc  contra  legttitnos  facceiTorcs  vt  in  eoriim  cxclufioncm  polfit  hcics  ift- 
ilitui  cciam  pcr  nuncupationcm,  An  potiiis  pro  lcgitmiis  fucccflbribusjnc 
liter  quam  in  fcripcisinftitui  poffitad  eosexdudcndos  vt  ncque  adexciude" 
domhefedempfioreteftaineotolbllennicerfcripruii}.  Sed  crror  Ia(bnis& 
cjttcrorum  hacfarteineo  eft  »  quod  putant  Pci  tmac  s  oratione  aliud  nihil 
£iidhira  eflie  nifi  vt«ite(lamento  niiperted^o  minufque  follennitnec  hercdt- 
tatem.nec  quicqunm  aliud  caperc  Iniperatorpoflit,  Ciim  tamen  verba  ip/a 
orationis  apcrtiirimc  foncnt,  ncquc  ex  pcrtctbo  tcUamento  nuncupatiuo 
^uodnudatcllacpri^  vocerubilflatnccfoUcnnifcripturamuniciim  fic ,  nc^ 
c|uc  e](  fcriptura  ali^acui  iaris  authoricas  dciit,id  ell  cx  codicillisauc  cpifto 
lis  fideicommidariis  tcftamento  non  confirniacis  capere  Inipetatofcifa  quie^ 
i|iiamdebece«qiieiiiadinodamiiipdiimerpreutiftimas»  . 


ERIIOR  OGTAVVS* 

Ihihieigitur  noui  apbnierioribus  Imperatoribus  indufhtm 
c{iindtd.l.holumu'^  quatuni  adiegirimosfuccc(rores,dcqut!>- 
bustaiDcn  iiomjnatim  Jcx  loqujiui?  Tcntabam  aliquando 
an  dici  pollcr,  Eoquoquccafu  quo  tcftamentum  rollenncac 
in  lcriptisj>r9Cefl*eritfetiam  in  quoahj  quaui  v^nicntcs  ab  in 
tcIUco  fcripti  (int^debuiirc  tamcn  ficciiDentiQiiein  lcgitimi' 
Hercdis^  boofiitui  vt  non  magts  legitimnsiqu^ibripciitlferestlmpcrato- 
ris  aucahcriuspotenciorispofteriore  nuncupatiuo  teltamentoioftilittilxi»' 
mcn  horrcfccictjNcmpc  quoniam  fieri  potclU&  lu  plerunquc vt  priorc tes- 
ftamcnto  quantumuis  follenni  hcrcdts  fcripti ,  quibus teftator  hcreditatcaa 
j>o(lcrJoic  alio  inipcrfe«^lo  adempcam  voluit,  hcrcditntcm  rctincrc  no  pof- 
fint»ncuti  ncc  vcUuntatcui  tcftatoris  rctinucrunt:  Quod  cum  cucnit  folei  ca 
^es  locum  ftccrcsiion  venientibus  ab jnceftato  >  ni/I  ponai  ^iiTc  iilos^  pofic^ 
^  ^iotc  teftanxento  inftituros ,  Qi»o  cafii  prinstcftaiDcntom  tametfi  pericaum. 
-•^Uerpoftcriusctiam  impeifcaum  runtpi  cohftati/ia.D.</rrW«il.r»^f.Sed.fiC> 
€o  qui  auffert  hcrcdicatcm  /criptis  hcrcdjhustanquam  indignis  l.ihmquicfjm 
IX.Uhm  tahlh  i6.f  .rl:.D.c!c  Iw  nv^  •vtincfi^^n.lkrfAtlu'  ^.C^oH.  Qi  od  lihf- 
cus  non  iuccc Jeict,vtique  nccclTe  eflct  hered irntcm  rcdjre  ad  iegitimos  fucr 
ceiTores  quibus  pcrpriusteftamentum  ablaia  fuillci.  Exdulls  cnin)  licredi- 
buspriorcceftamcntorcriptisvcliitindtgnis-,  aherutrum  cuenirc  necelTe 
dt>  vtiicrcditas  vel  ad  fiCcum  vdad  IcgitimQsfudbeiroresdcooluauir.  Vi- 
dcamuscrgo  aif  calmpcratorom  fententiafit,  vtrfisquiprioreteftameotO' 
rollcnniter  m  fcriptis  condito  crtraneum  hercdcfcripftratinpoftcrioreiio^ 
cupatiuoquatui^ililutpcrfccto  Principem  autaiiquem  cifpotcnciorjbus --n- * 
ftltucrit,  ca  dc  caufa  quod  hcrcdi  prius  fcripto  tanquaindigno  hered/tatcm 
ommmodoad&ta  vcIkt,Lcgitimus  fuccclfordcbcat  efie  potior ,  no  titum 
Jcripio  hcredc/ed  etiafirco,aiq5jj»omni  cafu  fucceffio  pcnincat.veJaafcn- 
ptuiiercdcfi  ceft,norjiJ  alnidteftamema  veneritn6t&odioaniefcHptiiicre: 
dis,quam  f-auore  Principis«ucaltcrius  potcncioriaineoiBftitoCisVel  adle* 
iB^Ciinarucccira£&fiiiere4c/cri£c6Mftaceff.i»biicd^     i|ulieio.In  fosniM 
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fAmqvi^uis  tedamcnro  ritc  condito  aliudfacit  teftailientn>eafii6te  itafa* ' 

ciat  vc  hcrcUiiatci>ri us  rcri|>ro  hcrcdj  ailimat,vcl  inomnem  cafumideft  fmc 
tK  poftcriorctcftameiito  adcatur  herc.ljt3S,fiiic  non  adcatur,\  cl  in  cum  fal- 
tcm  eucntam  qaocxpofleriorcadiri  iicrcditas  poHit  ( qua' mcns  in  Hubio 
magis  przrumenda  thLfiinre  i2.Del^4t*  3. )  vidcntur  Impccatorcs  voluiile 
vt  bmiiictAMion  modo  Piincefjs>recl  etuun  fifcus  exdndjittr.  Sed  ^no  cafii 
io  £iuorem  {cripct  hercdis>aiius  nuUo  odio  motus  f  uerit  tefhtorad  aliiid  ce« 
/braentum  fjcicndum:Alioatttem  in  fiuorcm  legftimi  fuGceiKtiaid  quem 
/blum  poflic  hercditns  pcrucnirccxcluib  Principe  8i  fifco  proptcrautnori- 
tatem  conftitutionis^kxclufo  itcm  fcripto  hcredc  proptcr  iiidignitate ,  qiiar 
cx  non  retcnta  tcltatoi  u  voliintare  inducitur.Veriim  nc  rcnteniia  haec  pro- 
babilismihi  nunc  videri  poiricjillud  primuni  facit,quod  nullum  in  tota  con- 
ftttutione  verbam  eft  de  ti(co  exdudendotfed  cantdm  de  Priacipe»  &  pote- 
tioce: Aliud  vcr6  cH  Je  Pcincipe  9  aiittd  de  fifco  tcai£bre»  Nam  &eqoe  fiCcua 
taraPctncipiseft«<|uamreipublic;e,  ncquecofimdi  vnquamdcbetpatrimo- 
niuin Principis cum  patrinionio>&  vc  loqiiuntur  domanio coronac &: reipu- 
biica:.E.ique  diftin(?tio  cxadc  obfcruata  cft  infipradida  Pcrtinacis  Impcra- 
torisorationCjCuiusprior  pars  ad  fifci ,  poftcrior  autcm  ad  ipfiusPrincipis 
exclulionem  pertinec,  quemadmodum  in  pra:ccdcmibus  ex  lulio  Capuoli-> 
jRo  C9tttItmus.Deinde  vt  maiidf^  Prindpis  8e  fiiinnomina  gc^iiill^ii^BNnJie* 
se  ^is  vefic^aod  «ifi  pertneptd  facere  ncmp  poflttyKon  cam^a^oteft  haic 
interpretationi  coBttenirei  qnod  iex  habet  de  potentioie  inftituto  i  n  pofti- 
riori  volwntarc  nunciipaciua.  Nam  cxcInropotcntioreilloneponJcexpo- 
ftcriori  telinmcnro  nuncupatiuo  fucccdcrc j  quid  obfccro  vecat,  quominiis 
ablata  fcriptis hcrcdibus  fucccftionc  tanquS  indignis,  hfcus  tucccdat  fuo  iu- 
rcj<quori)otio  ancc^  in omni  cafu  fimili  fnccedcbat?  Non  enim  pofiis  dicere 
nihii  fciHHntM  pftteotior  fucccdata^fifi^i  vtnbttctofione  gotentiorisad 
CKclulionem  fifci  acgumentcris>quemaddio^^ol^dieere«wifqttis  abex- 
duftonc  Principis  ad  cxdoiioneoi  fifdsrgumcffUri  vcllct >  par um  interefic 
an  fifcus  fucccdacan  Princcps.C  nn  nihil  prorfu^commune  habc 3t  caufa  & 
iusBfci  c  \(u  caufi  &c  iuicpotentions.Alii  igifiir  opnseflct  conlljtutionc  ad 
fifcum  cxdudcnJjm  eo  falccm  cafu  quo  poccntior  aliquis  in  poftcriore  te>  . 
ftamento  auncupaciuo  hcres  eirct  inftitutus.Pnetere^  c^  exprentm  prohi- 
bcant  Imperatorcsne  poflint  aadtvi  leftesad  probandtMn  tcfiamemam  aao- 
•-«upacfuum  poftcrius  in  quo  Vel  Princeps  vcl  ali<)uis  ex  potentitDribus infti- 
t«tusnr,adeoque  vc&Uircos  punirf  eos  velint,qui  ea  dc  re  tcftimoniunl  fe- 
'  rantjDico  non  magis  heri  poflc  vt  iis  fidcs  3dli;Dcaiur ,  fi  dicant  tcftatorcm 
^JiabuilTc  pio  int^igno  cum  quem  priore  teftamcnto  hcrcdem  Icripfcrat, 
'  ^iiimfitcftiiiccntLir  hercdcm  poltcriorc cei>Umcn(o  nuucupatufuiire  Prin- 
cipcp  yjiat  aliqucm  ex  potcncioribus.  Quis  enim  admittat  vt  vnum  Sc  idem 
vaiaiitc6&^ie^monium  pro  parte  venraifits&  pro  parte&Ubm^  Aatyqttod ; 
adhtiiadiai^iiii  cft»vt  de  vno  eodemque  aftu  ex  partc  quis  rccipiator  in  te- 
ftcm^&fxpasteikyn  recipiatur?  Dcniquenccillud  ficri  potcft ,  vtqoocaTa 
fifc*auftcrrcthercdi  fcripto  hercditate  taqua  indjgno,pofnthcreslcgftimus 
fuccedcrc  hfco  cxclufo.  N.im  ciiai  no  poflit  fifcus  hercditate  auftcrrefcripto 
heredi  taqua  indignojniifi  qiiahcres  ilic  ia  libi  JCquifIueritpcraditione(mio  * 
modo  etum poftct  heredi  lcripco  auficrri &  eripi  quod  ipfi; nui^4habiiiuct?  . 
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Ad:tio  autcm  fada  cxtcnamcmo  nuUum  lc^itimx  rucccllicni  iincn.411  io- 
cum  poflit  rclinv]ucrc.Prorfus confctjucns  cft  vt  quo  cafu  fifcus  hcrcoitatcm 
/c»ipto  hcredi  vclut  inJigno  auffcrrc  polFct,  numtjuam  apcriotur via  icgiti- 
mo  hcrcdi  ad  fuccctlcndiim  m  cj  hcrediratci  qua  lcmcl  txclufus>  in  pcrpe- 
luum  cxdufus  niniiccc  debeat.  Fatcamur  crgo  quod  rcs  cft,  huiu/n^cdi  noua 
conftitutionc  n  hil  noui  induduin  clle  quantum  ad  lcgitimos  fuccLfforcs 
contra  Pnncipcm  » fcd  tamcn  corum  mcntioneiii  ah  lntpcraic<i  ibus  ladam 
fuilfc  1  vt  lig  iilicarcnt .  Non  magis  in  policrun^  fcripto  hcreui  inciucndtni 
clTk;  nomcn  Fanc»pis  jut  potcntioris  in  pollcciorc  tcftamcnto  n.tnci  patiuo 
inft  cuiijtji  am  clTcr  .  utc-  luct.icndijm  leg::imo  cnilibct  LcccfiOi  i  poft  Ptr- 
tinacis  o. oncm  qjvc  h:  '  dc  ic  in fjuorcm  lcgitimorun  hcrtduni  K-ta,  iis 
abundc  profpcxcr.it  :Nili  quod  Pcrtinatis  oratio  non  n.fi  t  c  Pnncipc  lccu- 
ti  fucratjnccquicquam  dc  potcntioribus  caucrat ,  contra  qucst^mcn  arqi.if- 
fiinum  fuit  canJem  noui  iurisafpcritatcm  produciXdm  aiiucrfus  pptcntio- 
res  auhcos  longe  mnior  &  probabilior  prxfumptio  vrge.'if,qi'3im  cotra  Prin- 
cipem  ,  quod  falfo.';  aut  faitcm  fufpcdtos  tcftcs  vndiijuc conquiliiuri  nnt& 
habiturijh  mod^»  i!S  Uceat  in  cuerfioncm  teft.initnti  in  fcriptis  follcnnitcr 
condici  aut  ad  exclulioncm  lcgjtimi  fucccrioris  nuncupai.uuin  pcflcrirs  te- 
ftamcntum  allegp.re.  Quemadmodum  igitur  noua  iia:c  Conft.tutio  tecit  ius 
Jiouum  quoj  ad  potcntiores  excluilcnilos  pcrtinet ,  quos  ncquc  Peitinacis 
oratio,ncquc  ihud  ius  vlluni  in  cum  vfquc  dictn  prolnbuerat  rutcci!creex 
teftamento  nuncupaciuo,non  fohlm  fi  tcftamtntum  aliquod  follennc  in  fcri 
ptis,fed  ctiam  ft  nuilum  prarcefliftct»  Ita  &  nouum  ius  h.^.c  pai  tc  fieri  Hcccffc 
tui:  fauorc  legiiiinorum  hercdum  quibus  nondum  aducilus  potcntioru  in- 
iuriim  vlUlcgcconfuitumcrat.Acli  dixiireni  apcrtiiis  Jn:pcratorcs,aoUc  fe 
vt  pnore  follcnni  tcftamcto  iaipti  hcrcdes  horrcllant  pofthac  nomcn  Pi in- 
cipis  in  poftcriorc  nuncupatiuo  mftituii,aut  alicuius potcntioris,ficut  nec  lc- 
gitimus  lieres  potcft  pcrtiincrcerc  nonicn  Principis  r.udatcftaloris  voceno 
niinati,  Poft  or.itioncn.  fcihcctlmptraroris  Percin.icis,  ctJquc  excmplo  nec 
nomcn  vIIjus  cx  potcniioribjs  hcrcdisnuncupati.Kjm  dc  potcntioribuslo 
€iiti  \  idcntur  Im(«cr£Eores,oi>n  tam  vc  iis  cx  proKlio  noi  crcnf,  qium  in  c6- 
fcqucntiam  cius  :urisquodcontr.)  PrincipeiTi  ipfum  in Juccbati.r  ,  neme- 
lioris  condicioniscircntpotcniiores.qi-.sm  Pnnccps,dc  quQmalc  /i  quisfu- 
rpiceiur,is  racrilcgn  pro'.;imrs  vidcii  pofnt.Qiiod  Ci  nuUa  llibht  falat..ris  lu- 
fpicio,puca  fi  dc  teftjtoiis  voltintaic  pcr  indubitatam  cjus  fcripturJin  coftct, 
Kripturx  tumcn  iuris  autuoritas  delic ,  foi  tc  qu^d  coJicilh  lini.aut  cpiftolz 
fidcicommilTarijE  nullo  tcftamenio  cnnhrmatae .  Non  eadem  potentiorum, 
qu9  Principis ratio clTc  dcbcbir,cum  nihil  fit  hoc  cafu  quod  de  potentiorum 
iniuiia  fulpicari  poflimus.  Nec  prcprcr  fuff  icionem  vllam  iniurix  Pcrtinox 
Impcrator  libi  fmfc]uc  fucceffonlKis  ex  ciufmocli  fcripturis  qaicquam  c.npic- 
4ifacuUatcm  vltcb  pr.tripucrit :  fed  quia  Itriperaioria  maiellatcdignum  pu- 
tauit ,  vc  qui  mcri  iuris  vcrus  &  vnicus  cuftos  cft,<iihil  cx  priuaci  ho- 
mniis  voluncatcconfcqui  pofii:  ,  quoj  non  ipfo  iure  dcbca.- 
tur  > qucmadmodum  fcripfiinu.s  in  pfa^ccdcniibus» 
Qua:  ratio  in  poientiorcs  liullo 
modo  c.-^dit. 
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Vam  muha  finc in  qujbus  ^  nofVriipecCituni eft  drct  incerpre- 

tationcm  I.tulnmuj  xo.  C.  de  rejlam.  apparec  fatiscx  iis  qua»  hucuf- 
]uc  diximas.Scd  iiullus  gra"uior,&  pcricnlofior  error  cf^jfjnim 
t|ui  nu  K  a  nobis  proponendus  fupeicrt  &  rcfiitanclus.Oinncsc- 
nim  ore  vt;o  ma;^TS  probant.vc  ei  coniHtucioniJiuli  us  fic  locustfi  is  <^ui  pcio- 
ec  teftamento  fcyilenniter  6c  in  fcriptis  condtto  aliud  pofteriiis  frcaitiin  e<^ 
qae  vel  Ptinctpein  vel  aliqaem  ex  potentioribtu  lieredem  nttnciipnurit  >  9t 
BOt&riiimaclhiDOiirit|)er  ci ums  fcripcuram  publicamcdftetdepollerioretli^ 
cct  nunctTpatiuacantum  tedatoris  voIuntacc.MoucnturcredOjex  verbisle* 
.  gis,qua:  folum  cifum  illjm  comple^f^nntur  qno  tcftamcntum  poftcrius  non 
hicrit  rcriptum,vt  conftat  cx  illo  loco.Vftm  ^Kotliittm  vicrn  nfis  jt prcmtijt,  c  ncn 
/Iriptnm proccf<!(]e  Lou/irm^wr  4r/?//n'«w.lteaiquc  cx  cocjuod  paullo  poit  fe- 
€]aitur,»o»  f.rt^ium  aii^J  fhh  ntfhrflrtmnminum  menHtm ftlM4Jfirifrpe'iMi}t' 
t»r,  Ac  qaoniam  obiici  polle  vident  n^o  maiorcm  pofle  fideiB  cflfc  nocart^ 
rcdigencis  tefl.in.cntnm  nuncupatiuum  in  fcriptorani  publfcam,qaain  fept£ 
tetbum  in  eoccflmjenro  adhibitorum, quostarocneadcre  tcftimoniu di- 
cerc  cxprcfTiij.  Icxprohibc  t  Rcfpondcnt  legcm  magis  confidercdc  notario 
vt  loqui  ntnr  ,  c]i  isin  d'  rcflibus ,  cju6d  n^jtarijpcrfona  fidc^ue  public.i  /tt, 
teiliuti)  vcioncm  '(cm.Atquc  ica  faciunt  vt  tam  iufta>fandac]uc  conflitutio 
qu^ni  fjuorabiii  &*  benigna  interpretationc  cxtcndi  melios  cfteCiinanis  pro- 
pctnoduin  &  illuforia  reddatur  >  Poftqoilm  teftamentommfreqaemlor  itlr 
mnsimiahiit  vtnccalitcrfesdteftamenta  hodicfianc  cfuam  pcr  nundnpa- 
tionem,Kccpcr  nnncupatic  nem  clner  qu^m  adliibitonotari(>,ne de  voli'^ 
tatis  &c  follcnnitatis  fidc  dubitari  pofnt.Ncque hanctantum  conflituiioncn» 
intcrprctatio  ifta  cucrtitpcnicus,&.  dcflruit,  Sed  ipfam  qn(H]ue  lmpei.«tori» 
optiini  Pcrtinncis  oraiioncii  ,  quj  partc  picfcirus  ilic  fucrat  (c  nomcn  hcrc- 
discx  nndatcfhcoris  vocc  nonadmiffucum.  Si  cnim  proponasinftitutunv 
fiuifc  Principermtcftaniento  alfcaiainuncupatioo»  de  quoeonfcripti^m  |jt  ^ 
notittio  pubiicum  fnftrun.cntum.non  Jubitabunt  interprcccsadfirmaropo- 
dorcm hoc cnfu  Principis qu^m iegittmi hcredis caofam efte oportere, nec 
ad  hnnc  c.ifLjm  Pcrtrn.icisorafJonem  pertincrc.In  quo  mihi  vi('crur  illi  vim 
fa.crc  non  tnnnVn  r.itiani  iuris,£.  ^quit.-^li  qu^  optimos  Impcratorcs  mouir» 
fed.qnod  nvgts  fiiiror.vci  bis  iplis nou«  conftitutiunis.N.  n»  pr^ter  kI  qi-'Ocl 
aperti(nmu:ncftImpcratores/w//',/.rW/»iiMi6r,ciim  dc  voluntatc  non  fcripta 
J  o  q  u  u  Htur  de  ca  ioceHi  sere  non  quz  in  fcriprumm  teda^  non  fit  t  fed  qoar 
fbllennitcr  in  Tcriptis  cciel>rata-non  fuerib  vt  teftamentum  noncupatiuu  op- 
pon.;nt  tcflair.cncbinrcriptis,  Nemo  autem  nelcicteftsmenta  r:unciip.itiua 
qna:  ho  Hc  p.if^impernotarios  fcributur^no  eo  manisdrci  poflc  faxf^.  in  fcri- 
ptiSj.juianon  adeorum  rubi}.j;Ttia  fcriptura  pertinct,red  tantum  .id  ici  r.cftx 
pcrpcti.cm  probaiioncm  l.(vn:ihtiur  4. D.di  fn^Nnr.l^  ^D.de^cf.it.r.rt  w.  Mcilp- 
lud  ctiam  luaximc  mouct,quod  ipfa  legis  vcrba  interprttationcm  haneinife'* 
nifeftifdmdeonuioomc.  C^d  emm  obfecro  ^aiud  eft  qitod^ii^i^M^ 
ufimmidhbtmsmtimihydMf^tVt  inrefHshmtifinMH  vp^meki ,  niH  ht^l- 

pfam^noff<ibliHiBl^»ii^  rr°b^ri  poflbhiKi- 
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iurmodi  voluncatcm  nuncupatiuam  per  quam  id  aiftum  cllc dicatur  vt  prtu* 
tcftatncncum follcnniccr&: in fcriptis conditum  eucrtatur fauorc Prmcipij» 
aiit  alicuius  cx  potentioribus  inftituti.  Kon  quod  cxiflinicm id  [»;cnus  telta-' 
tiientorom  tjuo  nunc  vtimur,cognitum  Impctatoribus  Fuiflcvtdceo  in  hac 
rpccic  prohibendo  cogitarc  &  aliquid  dccernere  dcbuerint  ( iam  cniin  pror 
bauimus  in  fuperioribus,nihil  tjle-vnciiiam  liue  prudcntibus  riuc  In>pcrato.- 
ribus  in  mcntem  vcnire  pot'uilTe)  Scd  quia  ciini  fupradi^tis  vcibis  ca  tclU" 
mentalignificcntur>  quxapud  adta  fieri  folebant ,  de  quibus/n  l.omt.tnm  19. 
C.ewi.tii.De  te;}^'n.S>i  quorum  cancusfauor  crac  vc  fccurus  cllet  quir^uisaiftis 
caiurcanquc  iudicis  vcl  municipum,mcntis  riixpolHcmum  publicalfet  ludi- 
cium,qucfiiadmoduni  fcriptuin  cCzin  d.Loimtum ^  Dubitaii  meouidicio  non 
poccft.quin  id  qnod  apud  ac^a  ficri  prohibucrunt  Iniperatorcs/w  d.l.nulHinMSt 
mulcb  magi<f  piohibucrint  ficri  apud  nocaiium.cuius  lcripcura  &  fidcs  quan- 
tumuispublica  ,  cantx  camcn  auchoritatis  etTc  non  poteit  iquanto:  funcacra  . 
iudicialia,  fcdtamo  minoris.quanro  infcriorcilquaittasNotarij ,  potclhtc 
iudicis&dignitarc.  Aclanc  quid  abrurdiiis  d.-ci  potell  ,quain  quod  volunt 
inccrpictcs  probari  per  lciiptuiam  notaiij  ccflanicncum  nuncupatiuumiilo 
ctiiin  cafu  quo  ncc  pcilcptcm  intc^rx  fi  iei  &  exiibmntionis  tcllesprobari 
pollet?  Nam  /i  .1  iuris  rationc  alienum  illud  cfl:,  vt  pcr  folum  notarij  inllru- 
mentutii  probaur  nuncupatio  hcredis,  quam  in  pi.elencia  fcptcm  ccllium 
f  iclani  f"uiffe  nocarius  fcriprerit ,  fi  non  per  cos  ipfos  teftes  idipfum  probc- 
tur,rtcutidifpucauinius  in  priecedcncibus^An  non  illud  multonlienius  cfl.vt 
plus  fidci  fcnpto  vnius  nocarij,quim  fcptcm  tcftium  difto  adhjbcatur/Qiiid 
enim  aliud  polfit  facerc  fcriptura nocanj,  CLuufcumqae  randcni  authoricatis 
cam  eirc  vclis,  nill  vc  tantum  per  fc  fola  probet ,  quantiim  limul  piobarcnc 
tcftes  omncs  in  fcr.-ptura  nominati ,  ^c  qui  ad  v^hditaic  adusadhibcndi  lue- 
runt?  Jd  cnim  cfl  qnod  pleriquc  cx  nollris  paflim  iaclitat,  Inllnimcnti  a  no- 
tario  cxccpti  fidc  tot  orquipoHerc  ccfltbus  quoc  in  co  a<ftu  requirun;ur,Qiii. 
quam  non  dcfunc  intcrprccesqui  dicanc  inflriimcntum  non  nili  duobus  auc 
ad  fummum  triUis  teltibus  «quipo!lcre,Dc  quo  tr<Tx5tarc  folent  ad  l.vit.C.tic 
fiJi'ic.Scd  vcut  fic,AcquipolIcaT,fi  voIcs,in{lrumentutcnamenti  nuncupatiui 
icptem  ceftibus  ,  quia  cocidcm  in  tcftameiico  nuncupatiuo  idhiberi  tcftcs 
dcbcnt  ad  probationem  vokintatis  &  f^llcnnitatis.  Numquam  tamen  a  me 
impecr.ibis,  vtplus  crcJi  dcbcac  vni  notario,  quam  feptem  leftibusqui  lint 
omiii  e\ccptione  maiores.  Nam  ctfi  dc  vcricatc  qiiacrcndum  eflec ,  ncc  dida 
tertium  cum  notarij  fcripro  confentircnt ,  ncmo  dn^itarrt  qnin  maiortc- 
fiium  quam  notarij  fidcs  cfTc  deberec,falcem  poll  inftitutam  ea  dc  caufa cri- 
minalem  falfi  accufationem,Vt  i  nobis tradatum  eft  in  noltro  Codice  Defu. 
iyT)etcsl.b.  Cur  crgocredcmus  notario  adfirmanti  didum  fuiffc  coram  fc- 
pccm  ccllibus  id  quod  ii  teftcs  ipli  tjjdium  iurarcnt,nihil  tamcii  proficerenr, 
ncc  quicquain  probarcnt?  Addo,ctiamfitcfl:csiIli  omncsSenatorcs  eflent& 
Conrularcs.Omncs  cnim  omnino  pcrfonasa  tcftimonio  in  huiufinoui  cau- 
fisdiccndo  excludcre  voluerunt  Impcratorcsiis  omnib$€t  cnhnpnnjtts 

t^r  miUtAritibni  InterdtciwHJ,  ne  hviufmtdi perh.bednt  te/fiwonij.Q^is  porro  fci  at, 
quod  interpreccs  volunr,  magis  legcm  confidcrc  dc  notario ,  cuius  pcrfcria 
vjlis ,  &  ofhcium  nor^  modo  ignobilc ,  fcd  ctiam  jnfame  vulgo  cllc  crcditur 
(quamquacgo  inhocquoquepro  notariorHm  cxiibuiationc  contra  imcr- 
prctes  fcntio  )  quam  de  Scilatoribus  aut  Equitibu*  fcptcm?  Et  vcro  ci\m  10- 

tapu- 
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tapublicorum  inftrumciitorum  vtiljtas  in  co  confiftat  vtprobatione,aDod 
aiunt  probatam  facianty  «cc  ad  aliud  comparata  fint  >  Nequc  taiiien  probare 
quicquam  pofllni  finc  teftibiis ,  An  non  fuerit  pcrabfurdum  probari  pcr 
ftrumentum  ea,<)U3r  probari  ncqueant  f  er  f  os  ipfos  tcilcs,qui  in  i nftrumcn- 
10  adhibili  &  nominaiiftieruni?  Deniquc  finge  teftcs ,  quos  in  telbmento 
nuncupatiuo  mtcrucniirc  fcripfit  notarius ,  inlUumcnto  fubrcripfilfe ,  Qno- 
modo  apudplcrafi^ucgcmes  f  ubfcnbcre  omncs  Deceficeft  ,  Ci  moJo  litcras 
norincAn  co  miiius  valere  iuflrumentum  diccmus,vt  nuncupaiioncm  a  tc- 
lijtore  fj(5lam  probarc  non  polTu?  Quis  ver6  admittat  minor'$  ob  id  fidci 
efrcinftrumcntunj  quod  fubfcriptioncs  teftium  habcat?  Atqui  vultconfti- 
tutiofalficrimmisreostcneri  omnes  quitalc  tcftamcntum  fuo  tcftimonio 
voluerint  confirmare.  Ent  igiturmfti  umentum  partim  vcrum  ,  partim  ful- 
fom.Verum  cx  qua  paitcfubfcriptionem  hahebit  notari),  Falfuni  antcm  cx 
qua  parte  fubfcrjpiioncs  tcftiu,quos  lcx  vfquc  adco  pro  falfariis  haberi  vulr, 
vt  nullain  conirarium  probatio  admitti  poftit,  Vcl  interprctibus  ipfishoc 
iatcnribus,qui  prasfumptioncm  hanc  luris  &  de  iurc  idcirco  cftc  volunt.  Er- 
go  nec  probatio  illaadmittcnda  eftrqux  fi«i  pcr  inftrumcntum  a  notaiio 
confcnptum.Nam  contrapr^fumptioncm  iuris&  de  iure  non  ma£;i$  ea  pro- 
batio  admitti  poteft  quarper  inftrumentum  fi3t,quim  quxpcrtei\es/. 
gux  ii.^crf.fed fi  qntJetn.Et  ibi  glof.w  rerb.ejf<r  crediftdHm  C»*d  SCJV//r /i 
-vlt. C.de SC.M-tied.NiC  ficri  potcft  vt  non  pro  falfo  habcri  dcbcat  inftrumc- 
cufTi,quod  non  .iliis  teftibus munitum  fit, quam qui citra crim^n  falfi  pro 
ioftrumento  tcftimonium  ferrc  ncqucanr.Tacco  quod  apcrta  crit  fraudand^ 
«onftitutioni  via  fi  tam  improbabiiishxc  opiniorccipiatur,  vtquod  pcr  tc- 
ftes  inftrumcntariosquantumlibct  confcntientcs  probari  nullomodo  pof- 
fet.probcturtamcnper  inftnimentiim.  Tanto  fiquidem  facilius  eritfalfum 
inftcumcmumcomminifcijcumtcllesqtri  pro  inftruracnti fidc  acvcritate 
audiri  non  poflrunt^muko  miniis  audicndi  fint,  fi  contra  inftrumcntum  dicc* 
rc  tcftimomum  vehnt.lTaque  fi  interprctibuscrcdimusjtucniet  vt  nulladei 
tcgcndjpproband;cq  le  FaUitatisratiafupcrfit  inearcift  qua  comminifcen- 
d:e  luillam  rubcflclmpcratorcsoptimi  volucrunt.    .        '  /  ^ 

[     '.        ^RROR    DECIMVS.  ^""""7"  ~" 

j)e^oJ{hiore  t  ji  tmrnlonmcupliriuo  prioris  foVenniterin  ftri^^ 
^  retunatonejiNjNoaliftitdPrtm$pti>eipotenticrile^mftniJ/tt 
a^-^  \  Ettjuidftpia  uuftftieritiaeeiiifiituta, 

'  Viacflttim  aliqoando  cx  fadofnitjSi  isqui  prius  teftamentam  ff)IIcii-' 
niicr  ac  in  fcriptis  condidcrat,poftcrius  feccrit  per  nuncupatiouc,int 
quo  non  inftiiuerit  hcredc  Princip6,aut  aliquc  cx potentJordvis,/e(f 
tantiim  aliquid  fiuc  Principi  fiuc  potcntiori  lcgaucrit,  vel  per  fidcicommif- 
fum  rcliquetit ,  Aii  locus  fit  nouac  Impcratorum conftitutioni ,  quar extat  it$ 
M.Lnoluniustc,CJe  tefla»n.  vtpoftcrioristcfta-i^cntinulla  prorfiis  ratioha- 
bcri  dcbcat,n6iitagis  quam  fi  vcl  Princcps  vcl  potctior  in  cofuiffet  inftittii- 
.^'.Ncc  deerat  expragmaticis  noftris,qui  dii;erctiusantiquu  hoccafuobtt^ 
nerc,proptcrea.g>  noua  coftitutio  iuris  veteris corrcdoria,a£  ob  Itdc  ipiu  o- 
diora,fuiTqiJimitib.coercidan6  nifidcPrincipe  vclpotetiorcinftituto  Jo- 
qui>vi<lea&u:  9  in  illis  vccbis  {^f«7f>4rri/»0iUM  fti^adiui  defiiief^n^flturit  fjini/rtj^. 


4%  ANT*  F  ABRI  DE  ERHOR.  PRAGMAT. 

Item  qabd  abdicilum  videatar  l^acum  6at  Priocipiiiiac  poteiitioKifaftiiiBf 

vfque  adco  nocere  priuato  hominipernancupationem  inftitutotquinulla 
violeiitiae FraudiTque  praefumptione  vrgeatur>  vt  idcirco  teftamentunrcor- 
ruar,qaoci  hoiKl  dubic  valcret  Ci  legatum  talc  nullum  in  eo  rclirtuns  propo- 
neretur.  QniJ  enim  vctat^Sd  tedamciniun  fub(iftcre>  &  lcgatum  tnmi.n  non 
debcn?  Na  ii  &  Ci  de  intcrprctanda  Pe*  tinacis  I.r.pcratoris  orjt:onc  agcre- 
turjcuius  tam  Frequcos  a  nobis  tn  fuperioriburhabita  mentio  ell ,  qua  parte 
profetfas  eft  Imperator  optimos ,  nihil  feadeptorum  es  ea  fcriptiira  ciii  aoi* 
thoritas  iuris dmuf,irltJnfl.qyih.ffitui.ferlam.)r/fi  m,id efi  ne quidcm  fidcicd- 
minbm  fc  agniturum  ex  codicilUs  & cpiftoiisfideicommifTinis  n6  iure fob» 
nixisjhoccft  nullo  tcftamcnto  conf.rniat:s ,  qucmidmodum  fup  a  inrer|  rc- 
tatifu  nus,  nemo  diceretfipcr  candem  rp:rtclam  (idcjcomnollanani ,  aut 
per  eofticm  codiciUos  ab  intellato  lados,plura  fidcicommiiri  &  Pnnciui  Sc 
pruiatis  pepTonis  relicla  e(Tcnt.Idc6  fummouendos  pi  iuaios  ne  quicquam  ex 
cittfoiodi  (criptara  pcrfequ i  podenc  t  qa6d  oec  Principt  iqslit siiquid  ex  ca 
feriptttraconfequendi.Quid  enim  communehabct  caufaPriocipis  cumio* 
re  priuatif  Aut  quid  vetac  aliudiaciaconditui  in  pcrfona  Prmcipis> aliud  ve- 
roin  quoIibftpriuat(j?  Dcniqticpro  non  fcripto  liabcri  quod  Principi  rcli- 
dtatn  eft ,  non  item  cartcra  que  priuatis  pracftari  tcflator  voluit?Pari  crgo  ra- 
tionc  diccndum  vidcatur,Poitcrius  ccllamcntum  niincupatiuum  in  c]\>o  pri- 
uatus  aiiquis  hcrcs ir.llitutus ntt.nou  co jniiius  validum  cdc  debcre  au  cuer- 
Cendum  priasfqlleaiiiier  Sc  inrcripciseonditam,qubd  inpoiiertore  aliqaid 
reli(^um  fue<it.^mapi£ue  legati»(ioefideicommi(fi 
tota  vistejjbl^^til^iiomftitutione  pen(^cat  nun  a  legato  vel  fideicommiiTo 
Lifttotl per  mdnrts  lO.D.de  ivr .ccdicill.f.dnte htredts Inp.  dele^dt»  Vt  proindc  ci^m 
deteftanicnti  iurc  quxritur  non  tam  lcgatarij  aut  fidcicommiiVarij  pcrfoni 
infpicienda  ficqu^m  hcrcdis  inllituti.Ego  tamcn  contra  put.^bam.  Pnmiira 
ex  verbis  iplls  conftitucjonis,auac  non  cum  dunraxat  cafum  coniplecluntur 
quo  Princeps  I  vel  potentioraliqoisinftitutus  (tt  t  fed  etiam  illuni  quo  sU> 
quid  Printtpi  adc  potemion  reliduin  proponaturtficenimhabcntverba: 
nm  (cnptmmMiqmdfihmfrtrumnoyninum  tnenttone  ftlsi  ddBrttere  mJiMtnr,  vt 
intelligamaspariuiircferreaninftitutionis  anlcgati  aut  (idcicommtffiti- 
tulo  aliquid  Prfncipi  vcl  potcntiori  rcliclufn  focnt.  Deindc  ex  iunsratione 
qu«  vultconllitutiones  fandias  ^  fauorabilcs ,  qualcm  hanc  e!lc  intcrpwtcs 
omnesfatcntur  ,adiuuandas  pouus  benigna  intcrprctKioncqUan»  rcftrin- 
gaidasl^ocmtd^  6^.in /jn/D^imdte.O'  </«»«iflr.Mjximc  vci6,cum  non  tam 
mero  Principam  aut  pocentiorum  odio  ius  hoc  nounm'inda#vui  fit»  qu^ 
(uiQr^iprloris  teftamenti  fotlcnniterinlcriptis  conditi  ,cai»  ^euccfioncid 
dmcili^emeftiedebercvifumcft  :  Qosrationoncellat  extranco  herede 
per  nuncupationem  inftituto,  vt  ncquc  vcrba  Iegis(i  in  pcftcriorc  tcOan 
to  nuncupatiuo  Princcps  aut  potcntior  nominarnsfucrit ,  6:  relifto  aliquo, 
CUiL\fcuqitandc  nominis,honoraciis.SecI  tne  liJud  pr^cipue  mouct,qu6d  ficxi 
ivpquitjvtieftesinpoftcr  orc  illonucupatiuo  tcPamctoadhiblti  tcftin:onifi 
^tlitrriel&deicgato  quiQte^ifiaftinr  eriadc  inftitactoocbefcdis»  llne  qoa 
CilMinere  legata  no  pofflhdidi^lHMhrt  teftifi<€tar  de  inftitacioae^niicxtpa 
Cione  hrrcdi^quinde  tota dcfiudi  volutirc  tcfl«ficarieosnecei!e/it  SccdMr 
qfiStsids  kgatoi  vijirfificigly  jiib  guod  Pwncipl  aiitpeticiocircij^u  fuerir. 
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jS^liin^ cnlniirQivntas  voifa  0f  iniliuidiia  tCtf  igiic pro  partc  tnntum  prof 
Imiu  fitsnuHp  nio4pprobata  jntciiigitur,vttra(5lant  noriri  atl  iJjerledes  fjg/^tn 
ai«  T).  fHi  t*/lam.fiifer»p0li.  ffr  ndl,  z.  C.  de  bontr.  pofi.fecHnd  f.ibHl.Corr\,^fQ^ 
sAios  con/.p9.rjum,9.p4rt.  4.   Adco  incjuit  quod  fl  aliqai  pius  probarentjalii 
mmiis  non  valcrct  corum  tlcporuio,&  ules  tcftcs  obiici  poflcnt,Bcl]acomb. 
in ^ommi4n.OpiffJtt.T}e  >//i/».  vtlnnt.c^r  vniu§rf.tefidnt*d$fpef.loc.'j.tit,u.nim. 
3.  Atqui  Icx pre  faint teftibus  habet eos  qut  de httiii/aiodi  ic^'aco  vel  fidet- 
icoinmiilb  tiQunoniunidicerevelint:  Ergo  euenire  oecefle  cnt>vc  partim 
vcri tcftesexiftimari drbcant^ & partimfalfi*  VcriquodaJ priuatf hercdis 
inftitutionem  peainct,FaHi  quodadlcgitiini  vcl  flilcicomniidnvrj  fiuc Prin- 
cipi,  ituc  potcntiori  rcli Jlum.   Quod  taincn  cjuain  non  nili  ftultc  ae  incpte 
dici  poirit ,  prxtcr  id  t]Uod  pcr  fc  patct,  ctiam  cx  iis  nppnrcr,  qua»  in  prxcc- 
dentibusuifputauimus.Ni/ifortc  quis  rciponfurus  Ht  >  Eiuimodi  ic^atum 
vel  fidercommifTum  pro  noodi&o  habendttin  efle&  pro  non  ■nacupato, 
proptcx  nowe  cooftictitimiis  avchoriutem»  Heredis  vero  ioftitotionem  non 
aeque,cum  nuilft|c^e^ohtbeatur.Idq;  cxemploeiMS  quod  dici  foieti  cum 
traf^atur  dc  his  qnx  pro  non  fcriptis  habentur.  Kam^n  quis  heredeniiiEcl» 
pfcrit  eum  1  qucm  fcribere  iurc  potuir,  Icgaucrit  vcro ci  qui  iam  tum 
tuus  pr()bctur,confl;at  Icgatum  quidcm  pro  noj^  rcripcohabcri/icutfic^U- 
lc  ^uid  in  tciUmento fcriptum uCt quod  ir^iligi  uonpoiTic  qutd fignific^lKi- 
inftttutionem  heredis&reliqua  eodeoi  inSrumento  contentii  a^llo<- 
minus  pcr  fcipfa  valere  L  l»l.Ji e§ tmp§re  4.  D*  dt his  jm*  pr§  n§n /eript,  luh 
Af*r.  Verum  fimt  iftaloogc dinimilia.Xon  c;iim  aut  noua iila confticutio» 
qua;  cxtat in  ^.A0«Ami»ir>aucaiia  vUa  lcx  ilc ioauitur>vc  dicac  in  ea  fpeCie^nft 
de  agimus ,  pro  non  dido  ncc  nuncupato  haoendum  effe  quod  in  iauorem 
PriiKipis  aut  potciuioris  nuncupritu  n  cC\c  uicitur.    Adcoquc  ncc  pro  falfo 
id  iiabci i  oporccic,<^uod  ccltcs  dicluni  tuiiic  pr«  l^rincipc  auc  poccatiore  cc- 
ftificennir : .  $ed  >  quod  multo  grauii^^  e{l,pro  falfis  habendos  efie  teftes  qui 
ea  de  re  te(ti|noniutn(y^«t  dicerc :  quae  res  cnm  pcrfoqas ipfbrum  tefiium 
afBciat> nonminuseos  i^cilit  a  tcfliinonio diccndopro  hcrede  noocupa- 
to  quamumiibct  priiiatusc|jrhumiiis  i:!eiic,quamproprincipeautpotep-i 
tiorc  lcgatiirn  iIiq'ioil  ,1  it  In  !cicorii:ni:rum  nicrito  :  n  n  ('cuti  voluntas 
tcftatoris  tota.juc  tciumciui  luincupatio  ,  ita  «S:  tcituini  iuics  indiuiduuin 
quiddaua  cfl ,  ncc pro  partc  aut  vjlcrc,aut  proljari  >    pro  parcc  non  valerc 
auc  non  probari  poteft.*  -Pbtrb^  dl^  ^It^  *^  fi<j^icommi(ro^ouod  Prin- 
cipt  relidtim  hiic ,  teftes  deponerttiecraR^eft  yqaisdu^iuMsiin  ncilid  &to- 
rum,  vc  rcpcriantur  tcftcs  qui  de  toto  reliquo  teftamenco  deponant>id  eft 
dc  nuncupationein  fauorem  priuati  hominis       quam  fi  Prioceps  ip(c  in- 
ftitutus  diccrctur:  Ciim  non  poflfttalc  legaciim auc fideicotnmiiTum  valc- 
renifialiquo  hcreJc  inftituto.   EaJem  igicur  facilittte  mcntientur  tcftes 
circaiqjjttujioncm  hcrcdii ,  acqu^circa  Jegatum  vel  fidcicommiflum  rc- 
Jiiftum  Principt  aut  potcimori  cui  gratificari  volunt.  Proindc  nc  id  cue- 
|iiat»  qyod  ^ioqai  ei^enirc  pofle  Jmperatores  pro^peiieronty  neccfle  dk 
non  mmus  ad  cum;^ritm  quo^Piincipi  vel  poceotiori  aliqoid  rdi^faioB 
fit )  'quam  ad  iilum  qoo  fiuc Princeps  >  (iue  aliquis  ei  potentioribus  he> 
res  inllitutus  fucrit  ,  nouar  conftitutionis peteftatem  e\tendere.  Illud 
fancnon  unprobo,  quod  interprctcs  noflri  volunt ,  conftitutioni  locum 
jio^cifc  ii  mpoilcrioTc  (e£^f^^^g^ijj[|^(^|^^iacaufa  hcus  ioiU(|9| 
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proponatur.  Sic  enim  Andrxas  Tiraquell.  ct  rcccptiffima  omoium  fctiten- 
tia m  traHiii,  Dffmile^. pU  cduf.  An  fortc  quod  pia  Clti6  non rcAc  po- 
tcncioriBus  conparetnr?  Miniui^  Keda  ciitni  comparatio  cft  ciun  pis 
Cttilibctcaiiiiriiiaiccs  fauerc  fcmpcr  folcant,  &  deb 
idiiH.iMdic^mitt^edttpfd^,  Anpotiusquodin  dubiononiitprar(umenduiii 
pnun  caufkm  teftcs  corrupturam  ?  Ne  hoc  quidcnr.Nam  nec  in  Principem 
praefertim  bonuui  &  probum  tam  im^roba  pnrruniprio  caderc  p«tefl  ,  vt 
nc^ue  in  potentiorem  qui  perpetub  lic  vixcru  y  vt  niliil  talc  de  tprms  mori- 
bus  fu(picari  mcrito  quis  poiTit:  Sed  «juoniam  non  um  facile  ficri  pointyvt 
fiifi  teflcs  inueoiatur,  qui  pi^  cauiar  gratificari  vclintya  qot  niillaro  ^tifitt- 
tlonis  foc  tc  mciuiacii  mcrcedcm  fpcrarc  poflint :  quam  (pcrarcnt  vtique^ 
Princrpe  aut  a  potcotiore  licet  probo»  qui  coslbrto:vcradixiflrccxiftiinaTC^ 
Nimirum  quian9nhabetpiacaufaperronam>quatd6nare  vel  rcmunerSli^ 
vcl  deniqjaJienarc  quicquam  poiritjfcdtanium  qti^accjperc&arariumau- 
gere,Ni(i  quod  qiiiiquispiac  caufr  fauct,  Deum  Opt.Max.rcmt  nciatorcm 
ucrare dcbct.Scd  ca remuncraiio  taiios  tcHes  alliccrc,&  ad  diccnui;m  iciii- 
ftohiaikrexcttare  nonpoteft)  ac  potius  contrariam  proJis  przfunptioncm 
'  Ittdncercy^oil  non  niu  veram  tefiiflaonium  pro  pia  cmk  mnt  >Afcigfitf ' 
rinc^Ncq;  cnitn  memlacioqtm  Ae  periuriorum  rcmuneiator  cft  f>tmlirat| 
lcd  bonoram  duntaxat  operunitePutarem  tamcn  in  eo  pcfte»te(tteuiid(lco 
nuncupatiuo  in  quo  pia  caufa  cflct  inftituta  fpecialcm  prionVtcftamcnti  in 
fcriptis  Sc  follennitcr  conditi  mentionem  ficri  oportcrc,vt  prius  rciiocatum 
liici  podityquod  no  tatn  Facilc  pcr  pcfterius  minus  follcimc  rcuocari pouiit 
^lSs^dimi  ea^^ua;  dilputauimus  in  prxcedcntibu*.        * ^,- .      i  J? 
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V  >^\.  vaIeat»fadiinaJlntciT9gadoiienotarjjiiufipro€mo|^ 

t  jlv^i^^^y^  plorato  babuifTcntjPoirc  fieri  vt  pcr  roltim  notartj  jiiftra^^^ 
"^"  ^^^tum  nuiJjs  ctiam  auditistcHibtistcftaniemuni  nuncupatiuit 

 probctur.Poftquam  cnim  crrorc  fuo  induxcrant  vt  roJius  no 

tarij  rcriptura/cptem  tcftmm  ciictisa'QuipoiIcrct,conrcc|uenserat  vt  iiiod 
ctiam  induccreuttquoci  tamcn  niulto  abfurdius  cil,vt  ipiius  quoquc  tcflato 
ris  ii  non  perfonam^raltcm  fadum  &  nuncupationeoftnotarius  ruppJcret,ac 
topxatdmtcu  £o d^uidcm teta hmc qtueftiopcrttBct  >  anad  teuamciitl 
inmcupatioi validitaiem  fuffidat  ouiiaipatam  biifle  heredon  k  notarto  in« 
tcrrogantcteftatorcmTita4m]ieaucSeinproniumhcrcd0mcflc  vdic  ,  Ct 
poflea  ceftator  ad  intcrrogationem  rcfpondcat  hoc  vnum  voU  aut  Quod  I- 
tali  fuo  modo  fic  cfferunt  mejferji.hi  vcro  quarflioncin  propofuiflTc  latis  cft» 
vtappareat  «5:  abfurclam  cfTcdubjtarJoncmj&fairum  quod  inicrprctcsadca 
refpondcttV  aicrc  iiuiuimodi  tcl^auicntum  fadtum  ad  intcrrogationem  oo 
tari).  Sic  ciiim  vuigo  iili  noA  Qloffmod  Lmkimm  CMuflm.  Nam  ci^m 
lioc  apud  omnes  cfnlicjiFraccipuam  tcft^picatt^^uncupaeiui  foJlcnniratem 
in  co  conAf^erc-»  ^rflPVGMIMte  nuticupetor»  id  c{l  ita  vtiHiltaucliri  a  tcftibua 
od  ibiiciinem  vfque  numcrum  pu(Iir>qucmadmoduin  intcrprctatur  Vlpia- 
nus Lhtredcs pal4m lU^D-^Ht tej}am.f/tcer.p0jf.Qi^i%  tcrat  tciUtorcm,  qui  aU|r 
tcri  nuncupantt  annucrit,Tut  clifcrtjs  vcibi^  confcnlcnt ,  pro  co  iiabcri  acfi 
paiain  ipfe  nuncupailct?Si  cnim  verum  cl^^aliud  eiic  vcndcrc»aiiud  vcro  ve- 
4eoti  cooicncirc»vtcftin  rcguia  iuria»  oiamd  vcrius  dici  j>otcft»Aliudc0e 
heredcmp^lam  nuncnparc»alia«l  ver^iaireri  fiuc  notarioi^ttcpriuato  cuiJi-r 
ket  patamQUn^llpanti  confcntircPAn  non  vcr6i(lcflct<luo(lammodo  tcfta 
ripcrprocuratoffcoi?  Siquidcm  confcnfus  iiJc  quemponimua&brcqui  in- 
tcrrogationcm  nocarij>ninii  nifi  adprobatio  >  &  vtita  dixcrim  ratihabitio 
quidam  cft,qiia:  porro  maiorcm  vim  &  cfiicaciam  habcrcnequit>quam  vt  : 
niandaco  acquiparetur.  Idqqc  tanto  magis  iocum  habec  in  ea  Jpecic  quam 
tradamus,cum  nuocupatio  per intcrrogationeia       cft  ii  notario  quem 
teiUtor  rogattcrit»&  adliiboerit  ad  tcftamentumcxcipi cndmn.  Quid  cnim 
Jiocalindcft»  quikmrogatnmvideria  teftatorc  notariutn,  vt  ipfe  tcfli- 
jorit  vice  nuncupcc  hcredcm  ?  Atquiproj{ttsiQaadimmeft  vc<|Ula  per 
procuratorcm  teftctur  ,  aut  vt  qni  tcftatur  ,  faciat  pcr  procuratorcm 
quicquani  corum  j  qu.r  pcr  fc  faccrc  dcbeat  :  Rcpugnitquc  iiiris  rcgula  , 
qux  nctuincm  patitur  icgc  agcrc,id  cft  Icgis  actioncm  taccrc  pcr  procura- 
torem,aut  quod  ctfectu  idcm  cftjalieno  nomine/r^.  mm»  alieno  iii.dfrittUp 
l«egiienim^&iofiquacftccrt^tcftamentttmcft»cdm  quifquis  tcna- 
j^H^^pdbfecunihtm  icgeatcftetur,hoc  jpfo  fiiciatlcgem  imlg.Ui.verhM  /#* 
^nojijfifriiJ^»$fi€.&  fMftmiMtttitelUuDtnupt.ldcoQVit  coUantifnm^. 
prudcccs  omnes  vctcrcs  dccreuerunt  Teftamctoru  iura  ipL;  pcr  fc  firma  cf- 
fc  oportcrc  oon  cx  alicno  arbitrio  pcndcrc  Ulla  injluHUoii.D.de  hered.  infl. 
Necminuslcgcsrcquiruncquotiesnucupatiohcrcdi&facicdaci^,vB  tiat  il> 
la  ab  ipfo  cedacorc^quara  vc aiiqua  iiac dJ.iuiffmueyin  iiiis  vcrbis,  nmen  vtl 
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pete & fupplc tejlatgru  )  memieflihm nunCHpatum.  £c rurfum citm Hflmt 
WriMi/ir^/iriAl^^  #i^TJB!!l!t*^"^  rcm  noftram 
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trioihim^^sTjverfic  e^uemaHr/ipdHf»  iVhixiActms  luflinianus  non  dc  tcfla- 
mcnto  iii  fcriptis,  dc  quo  [t,\o  lcx  illa  fada  cft  ^  (<d  dc  tcftamcnto  uuucu- 
patiuo  fumpta  ab  eoittni!itadine'>fitfbitilici'n1uecveiba:  Quemddmdmm 
urimiH  ih^ )  tfU9d fine fcrtptHtM  eonfiettur »  necrjfe  ef  ttftaefem  V9ce  exjni- 
wttreuemen  velnmiriM  herednm,  Necfan^alitcr  fieri  potcft  vt  falfitatibuf: 
\Hi  praediidatur ,  quxcum  inomnibtis  omnium  hominum  adibus  pcri- 
culofiiritnA:  fiintjtum  maxime  in  tcftamcntis  d.l.inbejnttt  I.vli.C  defidetc.  Ec 
miror  Baltlum  ad d  I.fittemw  nH.6.infi».proh\x  ^  com:iiunis  opinionis  co 
lirmationc ,  hac  vna  rationc  moueri  ,iju6d  Hdcs  notarij  auftcrat  omncm 
iu (l>icioncm  falHtatis.  Id  cnim  (i  itaefTct,  quidaliud  requiri  oporterctr 
aiu.vt teilanicntoin  fadun»  effet  coram  notario,niiIlis  <^u  oquc adbibitis  te- 
ftibns?  Qnandoquidcm  rollennis  illc  &  tam  magnos  (cptem  teftiBm  no* 
merDsnonadaliuotnciudus cft  cx  Icgibus^quam  netamf&cile cHetfiiironi 
in-teftamcnto  comminifci  d  l.vIt.C.defidetc.  Kcquc  taircn  ha(ftcnus  quif- 
•uam  dixit  folam  notarij  tidcm  &  fubfcriptionciii  poflc  futiiccrc  abfq;  tc- 
Hibus ,  npcrtufciuc  c  ft  incontranum  tt\tm  le^.h4c  ce  /Mlrififr/JM  ^.C.^uite- 
ftamentufacer.pojf.m  cuius  ipecie  id cft  in  teftamcnto  carci  &  fcptc  tcftcs  re- 
quiruntury&tabolariusvnuss  qoem  nos  hodi^  notarium  appcUamus,  aut 
ultem  vnos  alius  teftts  pro  tabolatio  (i  tabularij  copia  habcri  non  po^t,  vt 
intelligamus  nottfolikm  pro  feptem teftibostabolarium  haberi  non  pofTe, 
fcd  ncquc  in  compi  tnndo  numcro  qui  ad  peragenda  tcflamcnti  follennia  , 
nccefrarius  cft ,  niaiorcm  icrc  tabularij  &  notarij  qnam  altcrius  tcfiis  cuiuf- 
libct  rationcm  habcndam  efTc.  Et  magis  miror  quod  ibidcm  Ba/dus  ad-» 
dit,Notario  quiad  tcftamcntum adhibctur committi  totam  fubllantiam 
veritatis>vt  fobinde  inferai^Ei  ergo  ftandom  efle.  Prtmam  enibi  faUbm  eft 
committi  dotario  totam  fobftantianHFcritatts  »  qochaod  dobie  in  tcfia^ 
memonunGopatiaoHroIistcftibuscommittitur,adqaonintfidem  Pttfiner» 
vt  ca  omnia  rcfcrant  quac  a  tcftatorc  pcr  fc  ipfum  nuncupanteaudiucruntf 
<!cque  iis  folistcrtihccntur.  Et  quamuis  co  iure  vtamur  quotr^  dc  tefta- 
nicnto  nuncupitiiio  inflrumcnriim  aliquod  confcriptitm  cft,vt  ad  proha- 
t4oncm  fola  iuftrumcnti  Hdcs  fuificiat ,  ncquc  tcftcs  in  mftrunicnto  nomi- 
nat^Ciili  in  tvin  aodiri  necefle  fit,  ab  errore  tamcn  ihie  pragmatic6- 
tvmiflue  imcrprctum  potiusquam  ^  iure  is  vflisfltneiti  vt  docoimus  in  fn- 
peri oribos.  Deindc  cam  in  teftamenti s  o m  n  i b u s  flue  in  /crtptiS)  Hue  pcr 
nuncupationcmfiant,non modoveritatis  fubnantiam  adeftc,  ftd  ctiam 
rcquifltas  follcnnitiics  interucnirc  oporte.it.  Debuit  Baldus  diccTe,qnod 
tauicn  vcrc  rcdcqiie  dicerc  non  pciiMr,fV  Ii  notario  committi  totani  fub- 
ftantiain  follcnniratis  ;  Qu^ar  cuin  non  a  tcilatorc  pcndeat,fcd  a  lcgc,  Jne* 
ptosfan^  fiicrit,  qui  putaucrisinfptcicnduni  cui  ibiiennitas  commina  fica 
tefUtorcacnonpotiascoicominifla  fiti  Icgibtis,Icges  porrb  de  tcfl% 
bus  folis  loquunturpr^feretm  qubties  de  teftamento  noncupatiuotrad«MII« 
detabulariovcr6nuinquani,extracafum^/^.  /.  hac  cojifith^ma,  qi  i  gfC* 
dc  C.TCI  tcftamcntotantum.  Dcniqucciiin  vcritasfithac  parrc  dupicx,  v- 
na  voIuntatis,aIia  foiIennitatfs,ncutra  committi  norario  potcfl:,  fcLi  n  uhb 
^iniis  c«i  qi>«e  eft  vohintatis     qux  nihil  aliud  cft  quam  teftaiQiis  volun- 
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tis  ipfa,  coitis  nuncupatiuo  li  altcrius  cjuam  tcftatoris  orc  fiat,vt!tji!c  fntcn- 
dui»  ilt  teftametttUni  non  valcre,  ncquc  canquam  fadtum  ab  to  ijui  uilatus 
dichbr»  auia  non  ipfcnoncupauit»  >nef|ue  ttnquam  fiidnm  nuncupante  . 
qoiinonuio  nuncupauit  nomine  fedalienoynccde  fua  pecunta,rcd  de  alie'* 
na ,  <|uod  ficri  nullo  mo^clo  potcft  A  /.  verlfi^  le^,(*r  /.  conpenmmr  8.  $,  fifif 
fti^lnm  D.de  iur.codiciH.Q^zf  ncc  interprcics  nanc  rentcntiam  probareaii- 
dcnr,  niCi  rcRricftam  pluribus,  vt  vocaP.r,limitationibus.  Intcr  quas  vna  jlla 
cft  vt ita dcmum  habcat  locum  li  tcftator  articulatc  Joqui  pofllt  co  tcmporc 
quoad  intcrro^atk>iiemaltettiiirerpondcC)nonctitmfiian]  tum  articulatd 
to^ui  poifedc<icrit.Sicenim  Francifc.Mantt<.excommiraiaJioruft»  ienccn- 
tia  4^.  2.  ^e ctmeSl .v/t.vo/unf.tit.6.nHfn,l.(fr  ^.verpc/ed vt  ftu^^^  xo.  la 
dubio  autcm  nolunc  prafumii  quod  arciculat^  loqui  teftator  ppnierit  9  prc- 
fcrtim  fi  fn  extremis  conftittUMS  flierit,  nifi  cum  tcfiamcntum  in  gratum 
▼cnicntium  ab  intefbto  hdum  proponitur  ,  vt  tradat  Salycct./w  d.  /  tnbe*' 
fniu.  NaiH  nec  in  dubio  prjcfumitur  lana?  mcntis  cire  cjui  in  extrcmis  confti-  ■ 
tucu«  cft,  etiamfi  ad  inccrrogationcm  rcfpondcrit  per  nioirorylljbun)  y<f,ni- 
Ci  alia  robiicidt  verba  denocantta  fanam  «entcm  ic  bonum  imClle&um  tc- 
fiamisivdoquitur  Calcan.cwT/T^i.fiyyf^.qucm  rcfert  Gafartelife mwiffjwHywi. . 
h/tr.  4.  tit.  dttefiitm.  cone/Mfijtmmtr,^,  '  Probat<^uc  Mantica  v!;i fu^.iam,  f  • 
Addcns,  Eum  qui  languct  in  extremis  mortuo  limilcm  ciFcidcoq;  makimdi 
co  temporc  fubcffc  pcriculum  nc  hlfitas  comiv.ittatur,  Quomodo  rcriptum. 
ciiindJ.tMhemtu.  Alialimitatiocft  aplcrifqucliccinonab  omnibus  proba- 
ta>  vt  fupradida  opinio  procedit  ii  ccHanicncum  ad  altcrius  intcrrognio- 
«iem  fadtom  vnicum  fit  ^nonetiim  (taJiod  prsceditds  euins  rcuocationc 
iradati  oporteat.  Keccnim  tam  fkcile  eft  vt  ptius  tcftameiitum  (bllenditer 
pcrfcdum  tollatur  pcr  pollcrius  quod  non  niii  id  interrogacioncm  altc- 
rius  factum  fucrit,Caflr.  ad  d  /.ijxc  coufu/itfiimA  f.AtcUmhHmdttn  f  f^Ume,C: 
t4j7arn.2)i  nlij  quos  rcfcrt  G,\htic\.dicI.conc/.i  w«»».7.Nifi»inquit  i>le,»*w.9«* 
aliunde  conll«t  dc  volunutc  tcfutori*  quodcxprefse  prius  tcftamcntuiu 
rcuocare  volucrit ,  cxCaroLRuin. «»/?/.  12.  mimer.ii.voJum.i,  &  Socin.iun, 
€onfii.^jjmmtr.'ii.verfit.tmd9ii^9bflttt ^9iUb*^fMrimwlim,i,  Tcrtia; 
«ft ,  Si  diaametcftatorc  fti  jpfcrit  noiarius,qui  poftcaimerrogauttcdlaco. 
i«m  An  velit  ita  tcftacu»  ciTc.Nam  (i  di^amibus  confiinguineis  vcl  aliis  qui-  - 
bufiibet  notarius  fcripferit  ,  magis  probanc  intcrpreics  ♦t  talc  telta- 
•nienium  etum  aJ  notarij  intcrrcgaticvnem  tavflum  non  vjlcat  ,  Qn«: 
fuit  fcntcntia  PauJi  Cariien.  ad  d.  ^.4tCH;nhtttnnnafi:tgi'it.u.   Ac  quamiri? 
^on  defmt  qui  conirariam  Cyni  opinioncni  in  d.  i.  tHhemtu  ,  fco ni 
«nalint,,  Rcccptiortamen  illa  eft  quam  Paulus  Caflrenfis  induxit,  vt 
^ttftatur  Gabrielvbi  fpr.  nwnero  i.tnpH:  NiliMnqiiit  •  conlbrct  roga- 
tum  fuiflc  notaritim  ab  ipfo  tcftacorc,  cx  Corncl.  confiho  J04.  nmtm%: 
lO.crfeifmihti^^iHmine  i-  CiT  ndd.  /.iuifemiu  infin.  Aut  adici^iam  cfle  ciaufil- 

1.  mi  codicillarem  dc  cxprcfla  voIi)ntatc  tcftatoris  cx  Gualdenf,  o»*/^/;. 

2.  Dehered.infitt.Qasina-»  pra'cipuique  monicnci  ];mjtatio  cfljfi  intcrro^^j- 
lio  fada  fit  ab  ipfo  noiario ,  non  itcm  fi  ab  aiia  pcrfona  fi;rpccta,puta  li^ab 
iici«de«itab^^uorc«aSOiti«,ydcogQati$,vciad£mbu5,vcl  demq;  atuici». 
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lifrcdis  io  co  teiUmcnto  iofiitotlSk  nunque  Cyn^  dMmlmmt  &  alij  per 
nuItiqttOccongcritGabriel.  dUl.€§Heli^.2.MnM6,incva.^s  finepoftaliot 
fcccnittos  non  paucos  quibus  contrjria  opinio  magis  placuit»inter qoot^fo 

tBithominarcBocrium</rfi/!55.»«OT.6.CoiicIudit  iianc  cflc  magis  commu- 
ijcn),fublimitandamtamen,nili  teftatorexplicitc  voluntatcm  fiiam  dccJara- 
uerat  pcr  prius.Quali  co  cafu  niliil  caufa:  lic  cur  dc  ipfius  voluntatc  dubitari 
oporteaC)  £xMarian.iunior.i/iA  «9^144 jfiMi.5j.{2^yff.  IteiDinili  tciia> 
tor  rogauerit  notariom  vd  tcftcs  vt  /uo  tcftamento  interoenircnt»£x  Com. 
iHdJMihmmm/m,  Tertib»  nidtefiatorialeteftuiicniomperfedidanie^ 
&  poftea  ad  inccrrogitionem  alteriosrc^pondifTct  fic^^^cl^^mnUfiUfU^ 
MV ex  Baldi»  d,Uiuif€mii*  in  fim.  Quae  tamen  fubJi micatio  ad  primam  per« 
tinetfineaqucconcinetur.Quarto,niri  teftator  confendnct  inclaufula  codi- 
cilfari.Qiio  cafu  voJut  talem  difpofitioncm  valituram  in  vim  fidcicommif- 
fi  cx  Guald.f4«M.Z)#ibrr^/iw/?.Adc6cjue  fifada  cllcc  pcrverba  commu- 
nia  cx  Bald.t2^9M#£«i»  Li.i.fiams  1/4  D.de  cvr^.#^/ii.QuiBt6)nifi  in  eo  tcfla.» 
mcoto.ad^interrogacionem  aJtcrios  £iAo  inftitoti  Snt  venientcs  ab.  intefta» 
to  cx  Hicronjmo  Gnt.confil.^'»§lmiuLRe(cn  &  probat  Gabriel.vbi  fitfr. 
fwmffr.».  Atqoc  ita  qoidcpsiiitcfpretcs  nofiri  &  tcaduot»ft  limttanft&  £d>* 
limitant» 
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T  cgo  nicram  veramque  iuris  rationcm  fecutus  qux  tot  li- 
mitationcs  &  fublimitationcs  non  nouii,indiftindc  defcn- 
^  dOjNunquam  valcrc  huiufmodi  tedamcncaad  inccrrogatio- 
nem  a|c0a#^i^i^  magis  (i  notarios  iUc.fit  qvi  iotciiogpl 
Jte«i|fU^€oikftjR'iidhil»ii^  cogatom  k  tcftatoj^ 
qoam  fi  vel  hercs  ip^*inftitucus,vel  aliquis  cx  eius  amicis  tcftatoremintcr- 
rogafTcr.Non  cnim  folum  hoc  r  '  '  ruidum  cft,quod  vnum  intcrpretcs  ob- 
fcruantjVtrum  dcficiat  volutasjfcd  iliud  ctiam  praccipiic,Vtrum  aJfit  follen 
nitas,Pariaenim  luntquotics  dctcftamctoagitor,Dchccrc  vcritatcm,&  Dc 
ficere  roUrnnitatem./^TtfrfW  23.C.^r)?^tfiV.Solicnnitas  vcrb  haud  dubic  dc 
ficit,quoties-is  qui  hcrcs  inftimtos  didttirncqocicriptac  fuit,ncqi  nuncupa 
tusysb  ipre  teftatofv*  Ncc  pofium  vidcre  ^iio  vcl  iuds  vcl  acquitatis  colort 
interpretcs  hoc  nouum  &  toti  Litifpnidcntist  noftnc  Incognitu  teftandt  ^e- 
nus  magis  probent  cum  teftator  voluit  per  nunctipationCm  tefiwi»au^€«ai 
tcftari  voluitinrcriptistquocafufatenturomncsnon  valiturum  tcriaiiien- 
tu  quod  ad  intcrrogationcni  altenus  ctia  norarij  factuin  clVcc.  Gabricl.  dt^» 
foncl.z.nHvh.puil  ioan.  Andr.»«  nddtt.Ad  Sfiecu/at.nt^De  teJ}a?n.^.i.verf^Md 
fiieti)  decifit^ eap.  143.1»  Mntifiue.  Quafi  verb nuncupatio  hcrcdis  unnor 
ibllcnnitasfitaut  minfts  ncccflariain  tcftimento  floocupatit^o  ,  ^uaoi 
fcriptura  teftatoris  in  tcnameotoinicriptis»  aot  ^fi  nciiiiis  pcrmit« 
tcndumfit  teftatori  vt  tcfiando  pcf  luiiicopatkncai  $  aon  launcn  noncopec 
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Aovncii  hciedis>^a^iii  nteftmdo  in  fcriptis>iioa  tttnd  firitMt  minti  propria. 
Quod  tmtoni  abteft  vt  vcnim  /it>vti  comnrio  remiflla  iir  teftantibos  in  faU 
ptisneceflitasfcribendi  |>ropria  manu  nomcn  hcredis  ^oMr//.  n^vtfn^km 
i$tUMrfff,ai^,^.f.^iiia  vero,  Vndc  fumpta  ^iiy4Mthen,&mB9kfirm4tH9.CM 

.  UJfam.Nunqwam  vcro  rcmiira  fit  nccclTitas  nunci.pantii  Iieredis  propria  vo- 
cc  j1  quis  pcr  nnncupationcm  leftari  vclit.    Nani  ncc  prifca  confuctudo  ita 
fcrcbat  vt  in  tcftaiiicnto  iu  (ctiptis  nomcn  hcrcdis  propna  tcllaior is  manu 
fcriptum  cffc  oi^QtWt\lMu9trifuU^m4^il.C.de uJlAm.l,[erHU}  i^.^D.^uite- 
JlMm.fncer.p9fi,  cum  tameh  femfter  obtlnaerit  vt  io  tclbmeoto  ninKupattuo 
aomcn  hcrcdis  a  teftatorc  paiamnQlicopariiicceflfeefleti. /.W#iRr^4/4R» 
ii,D,iHU  Nc4uever6carum  illumacdpio»  qoi.exomnibus  cjuosintcr- 
prctcs  congcrunr,minimatu  dubitationcm  recipcrc  viderur ,  fi  tcftator  ipfe 
teftamcntum  diciauct  ic  notat  io  a  quo  poilmodum  fit  intcrrogaius,Aiit  anrc 
Boiari)  interrogationcm  dcclaraucrit  tjuomodo  tclbri  vciier.    Nain  cuin 
nequc  di6tatt«>ncquc  dcdaratio  illa  tcilauKntum  lit  >  fcd  <}uki  praparato- 
twtm  tefiiifienti  log^que  aliod  fitTelbri>^iod  «cf6  Teibrl  vetic»fruftra  cfl 
(i  qttic  tn  prcf  arando  teftamfnto  eas  (bllcnoitatea  adlubeat ,  <|uaa  lex  adbi- 
beri  volc in adn  Ipfo tcftamcmi.  . Ncc aifi ^iuorc  cacci  per  nuncupattoneo» 
tcftantisrcceptum  vfpiam  video  viteft.imemi  chartulam  ateftatoreipfodii- 
flataiw  fufficiat  exhibcnteUatorj  cor.im  tcftibus  a  notario.  Qua  dc  re  cx— 
prelTim  fadba  cft  luftini  conftitutio  w  d.  l.  itAc  confnlttfitmA  8.jf.4/  chm  hhmM-' 
«4  frMgtl$tM  Cde  tefi4m.<\MX  taulco  non  contcnta  eft  nuda  &  flmpiici  rc/pu< 
iione  teftatoris  ad  IntcrrmtioDcm  notartj.  Sed  illnd  pifeterea  omni modo 
^xigit  vt  poftqaaiift  teoor icriptarttonMiilNiaioilotocfit»  tcftator.dbgiom 
fe  proHteatar  luum  agno(€erc>&  ex  animi  fui  ^iKfdtiadifeofiliife  qoc  ied» 
func  :  Hocetiam  addito  vt  in  fine  fttbrcriptiofl^atortdlbam  >  necnon 
gnacula  omnium  tamtcftium,qiiam  notarij  vt  Iexait,aut    notarius  &:  rabu-..v 
larius  in  to  loco  nullus  fit,  ahcrius  qui  in  ^tarij  &  cabularij  locum,  &  in  o-  " 
«^aiiumteftcm  adliibendus  fit.  Cum  vero  in  ioio  cxci  teftamcnto  nuncu-< 
patloo  ita  nominatimciatnm  &  conftitoiomfom-s^non  eft  dubitandu  ^uin 
tlio  iure  in  omniboscsterenim  oihniom  leftamftis  vit  debeamua.Quafn- 
^nam  m  ult^  apertiorres  cft  (i  ponas  ncque  dit^atam^ncqoc  ajiter  declart^ 
«Mn  a  tePi  atore  voJuntatcm  fuam  prius  quam  %  ootario  interrogarctur.  Tuc 
cnim  dubitari  meo  iudicio  non  pdtcft  quin  tcftamentum  faftom  videii  dc- 
beat,non  rolilm  3d  fi  ggcflioncm  alttrius  (quod  nec  Baldnsdiffitctur  4^<^ 
l.iMbertkns num.6.c\x\T\  ait  talcm  intcrrogationem  fuggcftioncm  qoadam  cflc 
potiu^quam  voiuntati.srcquintionem.Qoafiverotam  iicitumfit  iuggercre 
^iefi^l&entttm  >  ^m  teibiMris  adfedionem  blando  fermone  aot  ben^  me« 
tiir^^orouocare  vt  s»  /.  iMa.  D.fifkte  4%.  teftar.^rM:iJuept0t§rim 
ft^Witf^l^^         Scd  ctiam  qnod  abteiius  cft ,  pertntcrregantea» : 
ipfijm  qui  hcredein  nnncupat,  poiius  quam  pcr  teftatorem  qui  tacitolMf^ 
dis  nnniinc  rcfpoddct  (ntipliciterad  alrerius  intcrrogationcin»Nequc  rur- 
fus  dillinguo  art  mterrogatio  fada /Ii  a  notario  an  abhcrcde  ,  autabaiio  ' 
qucuihetts  ipfc^Mpffis  lubiecerit.   Quis  cnim  ncfcit  ram  cflc  facile  iltt 

teftaiorlsliC^Cmlcm  captat  ,  vtfobilciat  noranuin  quatn  ytrClii^v''^^^^ 
oacmlibct ad  iNic^bgaadiMi  teftatoccm  I  Aot  cor  ne««m^i^^l!^^ 
liatcuremintcrrugatum  inet^rio  rcrpondiirc  tam  brejMdM^S^.^'^^*'^^ 
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c(l  notarius  ac  alius  (juilibetvC^  remtfiiortoum  teftacorem  9c  inextremi* 
conftitutum  interrogat  9  An  non  tdprobet  illud  teAamcntum  quod  in 
cbartaiam  fcripu  continctur?  Dcnique  quis  hodie  magts  {v(p^6iu%  eftt 
quam  uotarios  qooticsfufpicio  aliqua  intcnxiiirc  pf)tcft  nc  c]  jid  fi]U  <ir- 
caicftcmcnlum  cxcogitetur?  Aut  a  quibus  pnxtcrquam  a  not..riis  falfa  tc- 
ftainciitaconf^ribi  &  confingi  audimus?  lda',fmeita  cucnirc  nccffleell, 
pollfiuam  inuaiuit  cx  iiucrprctum  errorc  vt  folius  notarij  lidcspro  fcptcm 
tcftibus  habcatur  necaliud  auicquam  praneraotafijrubfcriptionem  ad  vo- 
luntatis»  8e  roUennitacis  probation€  requiratw :  quo4  cert^  Paptoiaous  vel 
buiuspericuli  folius  metu»iiunqoam  a4mitteret. 


E  R  K  O-R   T  E  R  T  I  y  S. 

De  ttflmn»  tmdktfirnUitiiam  nd^dim/criptMrm. 

Es  T  A  M  B  K  T  oa4mtcrrogationcm  altcrius  fado  dcquo 
Kpfa^j  *(^J^  proximc diximus, non  valdcablimjleillud  efl,  quodpct  rc- 
'  ^  lationcm  ad  aliam  fcripturara  fadum  cJfc  proponatur  ,  Dc 
quo  iam  diccnJum  aliquid  nobis  efl.  Nam  &c  intcrprctum 

 nofliorum  coinniuiiis  icntcntia  illa  cft>vt  hoc  quoque  tcAa* 

jncnti  genuflfitleat  ii  mod^  aJia  iUa  fcriptura  ad  quam  teftator  k  retulit  cer- 
^^fit9&  indubitata>vtdubitariuequeatquinea  ipfa  fitdequateftatoricn^t» 
Ncc  tantum  fi  tenatoris  ipfius  manu  fcriptn  prooetur  Vt  VoluirBartolusji 
Lfiita /cripftro  58.  de  condtc.  <y  dcmoKjhr.  faitom  per  couiparationcm  litcra- 
rum  quain  hoc  cafu  fufficcrc  rcfpondit  Caroi.Ruin.  cofi/.w.nurn.-j.vl.  3.  Sed 
ctiamfi  alterius  manu  fcriptam  cam  cflc  conllet  vt  contra  n.irt.defcndit  Ca- 
flrcnf.  ad  d.  l./ttta fcrip/cro,Si  alij  quos rcf crt  ac  rcquitur  Ant.Gabticl.  /tlfr, 
4.  commHft.  9pia,'titML  dtufm^tvttchtfMMum,  7.  Mpaentnr  autem  in  hanc 
ibntentiaminterpretcsvatcaratibnesllaquodjiihil  rcferatan  teftator  cx- 
plicit^  nomina  hcrednm  exprcnfcrit  >  an  implicite  per  rclationem  ad  aliafl^ 
rcripturani,cijm  vtroquecaiLiteflatoris  vo!unta$ccrtanr,&  explorata.  Ra« 
tioncm  vcib  hanc  probant  ex  viriis  iurijlocis  quibusid  ipfum  nonobfcu- 
rc  prchari  .irbitrantur.  Primus  til//j  dtL'  LJi  tiafcrtpfero  vbi  Paulus  fcribit  fi 
in  teilamcnto  ita  [ai^kvOiQttftitnmcodtci/IisTttio  UgaHcro.  hcct couiciiiis 
legatumcxplicetur)  tamenexteftamentevalerefolainque  quantitatcpi  in 
codicillis  oelatam  effe.  Nam&apudvetereit  imjuit,  Icguatalta  fiierc^ 
QMfntumeiper9pif$Utmfcripferey  QHantnrn  ex  iUa  iicltove  detraxere y  hcret 
j(4r#.  Alius  locus  cH  in  l.qttem  hercdt  lyD.de  reb.duh.  vbi  Celfus  nit ,  fi  tefta* 
tor  in  tcftamcnto  fuo  ita  fcripferit  Qnerfi  heredt  rneo  dixere  velle  nie  Itherum 
ijfe ,  Itlrer  e^o :  Aui  it.T,Cw/  vt  dare  dAM/.wu  jtt  ke>  es  meu4  dtxero ,  ei  heres  mestJ 
^arc  damnat  e^o  » iLiLL^ioih  voluntitcn»  li  »^uu:ibf<iani  argumcntis  apparc- 
bit  dc  quo  dixcrtt  adimplcndam  en'c.  Sed  omniuniaccommodatilliinustn 
hanc  rem textBSfnterprttii>ns  videtur  apu  d  Papinianum  m l.  a/fc  toto  77.  D« 
dehered.  irrj^,  in  cuius  fpccic  cuni  aHc  toto  non  didributo  itafcriptuin  c/Tct» 
i^uetmhereden  cedicsP.is  fecero^jeres ejloy  &  Tiiium  codiciIIisJ|mjdr  tcflator 
im&Qii0et|  Non  d^bittt  Pa|iiiiaaus  qiiio-Xiiij  ioftitutiav^l^M^^  qt^6d> 
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lic^C  codicillis  dari  here^as  non  pofllc ,  k«c  tainea  ei  teftamento  data  vi- 
dctor»  .QgainiiiB  non '  plus  «x  iiemicaKe  Tititts  habere  debett » quina  qniMa» 

tttincihereditacere/icluum  manfif.  Kecfan^poteftncgariiquinlocusitle  ' 
prolietipefCifltiii^  j  Poffe  teflamentoiii  ia  fcriptis  ita  fieri  vc  tameu  heredts 
'  nomen  /cribarorin  alia/cripturaetiam  miniis4bllenn!;Vt  puta  in  codiciilis^ 
Nempc  Ci  ea  Icnptura  quam  tcftator  codicillorum  nom jne  donauic »  &  ad 
q^um  Cc  rctulit  foiicnnitacem  habeatcodicillorum  1  id  cflnon  pauciores 
quani  quinque  tcfles  vc  Caftrehfis  cra^c  ad  LpitAfaiffir%%  Alioqui  noa 
potpftvideri  rcriptns  iaeodidUii  heres,  qui  ioftitoiMciiiii^ciicriptoim 
..^ovcodiciUoraai  ooaien  non  mereitar*v  Ccterftaifice(bcorrelitionem 
oabucrit  ad  aliam  /cripcune  /peciem  i4]uar  nomen  aliud  ccrta;  rollennicitii 
nullum  habeatiidem  meo  iudicio,iuris  ericnec  rainus  valebit  inilicutiotan- 
quam  qua:  nontam  per  illam  (cripturam  fat^a  ntquam  in  ccdamenco,  ta- 
mctfi  cxtra  teftamentum,nec  ni/i  pcr  fcripturam  illam  fucrit  dccIarata.Non 
cnim  maior  hac  parte  poceftas  eft  codiciiiorum  quam  aicerius  fcriptura*  cu- 
tuflibctmtnusroiknnit  $  quandoquidem  nonmagispercodicillos  quam 
per  cpiftolim  iot  diam  ftrtptorim  qoiitflibe^liereditis  dari  poteft.  illiid  * 
Mmen  femper  adcHc  oportet ,  vticripturaiUa  fit  in^ubitau ,  nec  hatiitaiidi 
caufa  vUa  fubiic  quin  ea  ipfa  Hcjde  qua  tcflator  fenferit.  Scd  &  .illud  omnio^ 
requiri  puco,vt  heredis  nodicn  quod  in  tcilamento  fcr  ptum  non  cft ,  alici|>  ' 
bi  lcriptum  fit   Nam  cum  tcftamcntum  fiuein  fcriptis,  fiuc  pcr  nunciipa- 
tipncm  faclumab  inftitutioiic  fula  vires  acdpizt  i.  futd ptr  tium^t  10.  D.di 
iur^dtfiQ.quomodo  ficri  obfccro  potcft,  vt  in  fcriptis  teftatns  videatur  il- 
•  le  ^i  berciHs  fui  oooiea  nul|ibi  tfrtpferit?  .Qgsrc  fipoois  teftiioremia 
teflkimento  roUenni  per  (cripcuram  condico  tti  (cripfi^e  QmmXiii»  dtxmf» 
^tOiiniihtrtdemmdsi^/iJmlffnf  mihh/foynon  puco  valiturumteftamentum 
vt  ez  eo  poilit  heres  eirc  is  quem  teftator  Ticio  dixcrit  quamuis  maniieft^ 
conftct  q.ie  nTitio  dixerit  vclic  fc  fibi  hcredcm  cne.In  coq;obferuo  difie- 
rcntiam  intcr  inftitutioncm,  &  l<  gata.  Eifi  cnim  non  magis  legata  cxtra  to- 
ftanientum  dari  po/nint  quam  hercditas  rclinqui  ,Niiiii  umen  vcuc  iu  re- 
linqui  leeacummteftameatOfarcriptis  vtrelitiofiitiioaid  Kriptarima^ 
'ifqHim»(ed  ad  id  quodtcftatorvoceiMidtaycoidiierit:  VtMW.^fM«A«yiu. 
'di£t  ratio  eft  quia  cum  non  perinde  ey  legati  s  ficdteKinftitocioae  ceftaaii- 
^m(ftimetur,nerif3cile  poteft,vt  legaca  debeantur  tanquam  ex  teftamcn- 
'to  in  fcriptis,  etiamfi  ncquc  in  co  teftaincnto  fcripta  fint,neq;  ad  aliam  fcri- 
pturam  rclata^fcd  tantum  voccalicubi  nuncupata.  Quemadmodum  c  con- 
ucrfo  hc  intcrdum  vt  tcftamcntum  fic  nuncupaciuum,  Lcgau  vero  fcriban- 
iktt  m  codicUlis  qoos  idern  teftaior  poftdlKcerit  per  (criptatam  fNMsterAu' 
'I>MimMdiMt^9t  defoeraactqoi  aaardifiereotiim  toter  ooi  obfiaroioe- 
rint  inter  in^blotionem  &  legata,ac  fideicommifTa  lingulariaqi|SVOcant  illi 
•particutaria ,  De  quibus  folis  tra<^at  Bart.  dd  d.L/iitAfcripfnritnon  etiam  de 
infticucioncjVt  &  Caftrcnfisbenc  vidit,^£  laf  4^  l.certttm  6.nHm.upo/}  prirteiff. 
^.dtreb.credit.Qsiovvim  tamen  fcntcntia  non  obtinuit.  Probatumcnim  cft 
magiscommuniter  nihil  hacparte  infticucionem  aicgatisdiftcrrcvc  tcfta-^ 
-|ur  Jul.Clar  jS(^.5./««A^  §*teftMmnttm  atufi,^.rtum.i.vtrf,fed  p»»e  &fi*^'i^'' 


(9S  ANT.  FABRI  DE  ERROIL 


ERROR  QVARTVS» 

AB»MmriLiii§mmMd^dmd» 

^^iT  E  D  ncrcio  nn  adhuc  quiftjuain  obreruaucritdiffcrctiam,  qvix 
iudicio  nieo  conftituenda  cft  jn  iiuiulmodi  quaeftionc  intec 
21  tcftamcnta  in  faiptis  &  ouncupatiua.  Non  enim  ricuti  valere 
dixtmof  teftamciitaai  iii  fcriptis  in  quoperrela|iooemttii* 

 tont  ad  codicillotvqiii  fcriptot  heres  aliqiiis  icri^tos  fit^ t. . 

4/irM<09ltapo(Uimusadmittercteftamentuin  ouocupatiuDmvalcrc ,  in  quo 
hercdis  nuncupatio  palani    coram  fol!cnnt«umeroicftium  non  alitcr  f'a- 
£ta  fii,quam  per  rclationcm  ad  aliam  nuncupationcm  alio  loco,  dc  corama- 
liis  tcllibus  fjctan.-Tantuni  abcft  vtcxiftimcmuspofle  valcrc  tcftamcntura 
nuncupatiuum  in  quo  fada  ftcnuncupatioperrelationemad  aliquam/cri- 
ptaram>(|uomo4o  vakre  intcrpmcs  volunt^  cftm  nec  tefiafflemuni  io  Soh' 
irtif  valere poifitin  qoo  non^icriptnt-hercs  nin  perrelattonem  m nunciK .  ' 
.pit!oncm,quema<}modum  iam  diximoa.PiiercntiaEautcm  huius  ratioiUa 
cftjni  faIIor,quo<i  non  ficutin  teftaroenco  nunciipatiuo  hcrcdes  palam  nuD« 
cupandi  funtjid  cft  ita  vtcorum  nominaafollcnni  tcftium  numero  audian- 
tur  dJ.heredes  pAUm,{ic  vllo  iuris  loco  proditum  cft  in  tcftameto  in  fcriptis 
hercdum  nomma  palam  fcribi  oporterct  hoc  eft  praefentibus  vidcncihus  & 
-  fticfitibus  iis  qui  aa  Agnaiidum  tcftamenram  adliibemur:C^  noneo  mi* 
valcaiithuinrmom  teftamCta  ih  fcriptis»  qu^  hettdom  nomioc'^  tdld* 
bus  ignoretttortirticriptu  cft  $»  dJ.hdtx§irfiiJnfiimdii.cJ*t^mhlni4tnim 
|»nKipue  comparatus  cft  viiia  teftamentoruin  rcriptis».vcle€retfl  polTit  cfTe 
▼olunus  tcftatoris,&  ipHs  quoq;  tcftibus  tcftamenwriis  incognita,  Proptef 
quam  caufam  olim  fccrcta&  myftica  diccbanturvt  fupcriorc  Dccade  itio* 
Buimus.Qupd  fi  in  lioc  quoq;  tcftamentoru  eencreilia  tamedubitandi  caa- 
ifaiiiberatne  valcre  vidcrcntur^fi  quando  ita  herct  vt  tefte^  quz  in  eo  cficnt> 
fcnpta,nc(circnt»vt  oftcodit  (bpradi  Aa  Theode^  conftfeotio  in  iliis  vcibts» . 
mc  ideo  infrmM  t  ^uod  ttfts ti*}h4nu  ^ud  in  t9firiftdfiintt^0mtmt.Q^  06« 
videt  diuerfum  phm^  ius  eflein  teftamctoii6cop8tioo,nec  valcrc  illud  poffe 
fi  quo  cafu  fic  Bat  vt  nomina  hcredu  in  eo  ouncupatoru  a  tcftibus  ignorctur? 
Niquod  intcrprcics  rcfpondct,poircnuncupationchcri  pala,  &  lamcn  noa 
cxplicit^.fieri  fcd  impJicitc  &  fafta  rclacionc  ad  fcripiura.aliquam,vcl  aliam 
nuncupationc,£gp  plan^  fateor  me  non  intciijgerc.Quid  cnim  aliud  eft/4. 
/41»  quid  licri>qalin  explicite  fieri»&  itavt  nulia.re.alia  ojpos  Cit  adaileqtteii'- 
«Uletos  quod  palam  fir*plCiijilim3:COgni«ion£?Aotqoflmam  Intcrpretatid  di- 
Aionishuiusapcrtioreflcpotcft^qi  qusabVlpiano  tradittnr  imd.Lhtrtdtt' 
^4/4,Nuncupados  ciTcheredcspalatiia  vtcxaudiri  poffinteorufcilicct  nomi 
na":Paldm,inquit,n6  vtiq;in  publicii  fcd  vi  cxaudiri  tcftator  poftit  ciim  hcrc- 
dcsnuncupat.  Quomodo  autc  ficri  poteit  vt  vel  exauJiatur  teftatorhercdcs 
nuncupas  vtl  cxaudiatur  nomina  hcrcdu  nueupatoru  fi  nominj»io  jmpiiciic 
ticibn  fiac»td  eft  nullo  exprc0biiomiDe}&  per  relatiouc  ad  aJiqui/cr/pcura, 
out  id  aliinoncopationem?  Jtaq^  verom^elhvt  cft»contiauli£toiia  hacc  cftc» 
linpfotii  ^  wif  i(  cx{dicitikfiuiciidfi.^aijBo  iodicto  Ao^nia^  imf Ucarc 

«  .  .» 
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qoUeiMin  fitiinpliciie)&  pcr  rclationem  ad  aliud^id  vt ODftnre  fiatjncccflii . 
eA.£rgo  non  paum.Poteft  quidcm  id  quod  certificatur  per  rclationem  cd  .  * 
aliud  xqvie  ccrtum  eflc  acfi  digito  vel  oculis  dcmouftratum  cffct  d,LtirtMm,  . 
6.dereif.efidft.Scdz<\\3c  notum,&  quod  idcm  cft,x<juc  palam  cfle  non  po» 
teft.Porro  hcrediiinft.itutio  quae  pcr  nuncupationcm  liatinon  tantilra  cer- 
u  cJe  dcbeti  ac  certa;  perfonar » quod  vti^ue  pcr  reUtioocgi  aiid  fcriprurain 
ali^ain  pojTct  «91^  cootingcresied  ctiam  tcftibus  palam  ngnificacc»^Q4 
CQit^ninperexplicitam  nuncupationem  fieri  nuUoaiodb  potefitc&nque 
pro  tcftaoieiitt  auocapatiui  forma  illud  pratfcriptum  fit  vt  palam  9t  czplici- 
tc  nuncupationcm  fieri  oportcat,repugnat  fane  yt  poiTit  ficri  per  relationc 
adaiiud,(ccundum  rdquodipfisquoqucintcrprctibus  vulgbplacet  ,  ex*  ^ 
prcflTionciii  qux  cft  dc  tormanon  pollc  ficri  pcrrclationcm,nc<juc  pcrar- 
<^m2olicnsc4p,f*tt»\hiAbh^ir$ll.tex.exirMiMreiur,  cum  aJijs  (ju^mplu^ 
ril»iiaqooscongittitGa]>rid^'flf*<»iM<Lii^^     QiiamuisiltetbidcRi  iiib» 
iiciaitnonprobarifibihancxacionera.Propter^qab((toqui^iiomcaliere-  . 
«Baproformaciprtmi  dcbeat  in  tcftamcnto  nuncup!atiuo>8etamcaexprtiiii 
pomt  perrclationemadaliud.  Inquo  {ancpetitprincipium  vtncmo  non 
vidct,ac  fi  quid  mei  iudicijcft^fupponitfalfum.   tt  vcrbfinuncupatio  im- 
plicita fufticcrct  ad  tcftiinicnti  nuncupatiui  vaJidiutcm^fcquercturvt  quo-,  * 
tics  tcftamentum  in  fcriptis  fadum  cfTetyquod  tamenex  aliqua  caufa  valerc 
aonpofl*etiputaobckfe6bimaiicuiusfbUcnt)iutistdeiBiidcndom  iiihilc^  * 
nus  efiet  i ure  tef^uncmi  nuncupati'at.Nam  €iun  Intcr.ectcras  teftamcnti  in 
rcriptisfollennitatcsvnailla/it  ,  vtteftatorcoramfeptem  tcftibusdicat 
fuum  cfte  tcftamentum  quod  offcrtur,vt  habct  Thcodolij  conftitutiowi^*-  -  ' 

i7ii/, ftf/7/«//;/?«»< ,  tcftamcntum  autcm  cflc  non  poflTit  nifi  in  quo  hcrc» 
aliquis  inftitutus  fit,ncgari  ccrtc  non  poteft,quin  omnis  qui  tcftatur  in  fcri- 
ptis,&  faipturam  quam  profert  afferit  fuum  cSe  teftamcntumyho^  ipfo  nu« 
cupet  kcredes  foos  per  rclationem  ad  eam  tpfam  fcriptoram^dcquc  niiai 
rom  cft  qaod  vcteresctiam  c&m  de  teftamento  in  fcriptis  loquebantursbSc 
tefiamenti  nuncupationcm  appcllabant  qu^ficbat  pcr  ca  verba  follcnnia^ 
quz  fuperiorc  Decadc  rctuliunis  cx  Vlpiano  in  Frsotnentftitttl.io.  Hac  vti' 
hts  t^uhs  certfve  fcripta  fHnt->it,t  doytta  kgo<,  na  tejlcr.UA^uevesQutriieSitefiime* 
nikmperhibe.ote,   Perindc  \^{i\xt  cHzcii  diQQxcihot nuneu^o hereda  ^uorum 
mrninMin hie  tdlfultj  continentHr.ncc^iiicc^nim  vcl  amplius  yel  apertius  iii 
hac  pofterioirc  fitrmula  >  quam  in  rupcriorc  continetor»Erit  ergo  noc  tcftsu 
mcntum.inrcriptisetiamnuncupatiuum9{rimncupationcmfiaDdtimpfici-  • 
-  tifieri^crrcldtioncm  adaliqvamfcripturamvtvoluntintcrpretcs.  Maxi->  .  * 

mc  vcrocumiifdcropIaccat,quodnosfcqucnticapitcrefutaDimus.  Nihil    *    -  - 
.   rcpugnarc  quoniinus  vnum  &  idcm  numero  tcftamentum  ccnfeatur  vtriuf-  ~ 

quc  tcftaaicnu  iurc  &  in  fcriptis  &  nuncupatiui ,  quall  fint  ha:  tcftamento- 
.  rumfpccicsdiHerctcsacdiucrfa:niagisquampugnate9.Atquinegat  Theo 
^fius  valere  tcftametd  in  fcriptis  fi  oon  omnes  uas  habcat  (bllcaitates  qu9 
occefiariat niotivt  eo iare  valcrc  po(IikNbn  ergo  patitur  vt  valeat ioreiiuiw  ' 
cupatiui  te/lamenti.XUo(|ui  clfet  hoc  imponere  lcgcm  vcrbisnonrcbas^cu 
2cxdicattaIetcftamentumproinfe^o& imperfcdo  habcri  oportcrc.  Atf 
mic  Ittiam  aace  nos  bcioc  cauodoatus  cft  Paiil.Caftr»  Md  d.  l-fittMfcriffir§t 

-  £E«  5  .  . 
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Cui  umcn  placct  addcre  qu^dtBfiipniaaiTheodoCj  eoilflitmionc  lcqttf 
tnr Nf  f^ximpirfiOot  £x  imperftao  teftaiBcmo  non  .defendi  volimiitan 
'defiiDaiiiKimterUbeios.  >Namcftminter  libcros  non  tcftamcmi  iure 
ikfendatur  fed tanquam  vltima  voluntas  intcftati  vt  & in  ^ .  vlt.  tiu^d.  Ug.  & 
mLvU,C^4tmU,trsifc.st  pluribus oftcndimus  Det4d,}$,  IWlIio  iguur  n.inus 
dici  potcft  ex  tcftamcnto  in  fcriptis  cjiiod  co  iurc  imperfe(aun.,&  pro  infc- 
{io  habcndum  fit  ,  confcruari  voluntatcm  lurc  tcftamcnti  nuncupiitiui  e- 
tiara  inter  cxtrances.  Quod  tamcn  prorfus  confc<)Ucm<ffet 4i<erc/i  ^mt 
cuminterprctibus  veiletconten4cre»Te(Umennmi  nsncupatiuuBi  vilcie 
in  ^o  hcrec  nnncupitof  fit  implidt^^er  relctioneni  cd  foiptnitBi. 


EHROR  OyiyTVS. 

£a.VB  rc^ondcrt  poteft  quod  Caftrends  fui^nO^ 
dimntodo  immemor  rcfpondet  pro  Bart.  in  d.f.fer 

MfncnpMMnemjThcodofium  ind.l.hac eonfHlnJJimAide 
eo  tcftatcrc  tra(Stare  qui  fc  adftrinxcnt  ad  ccrrum  & 
detcrminatum  illud  gcnus  tcftandi  in  fcriptrs ,  Cum 
ponat  rogatos  atcftatore  tcftcsvt  fubfcriptioacs  /ita^, 
&  ngnacoS»  adlribcrcotyaQ»  tcftamciitoriini  in  rcjri|  ' 
ptis  proprtafollcnnitts eft.  Nam  cttm fatcatnr  t» 
ftrcufis  quod  ncmo  vnquam  negauit^efle  Eanc  vnan» 
ezprarcipuis  fbUcnnitatibusteftamentorum  in  fcriptis  vttcftium  fignacula 
&  fubfcriptioncsadhibcantur,dc<)Uciis  adhibcndis  tcftcs  rogcntur,cueniet 
acceflario  vt  numqiiam  poffitficn  locus  fcntcntix  interprctum  ,  t|iii  luin- 
cupationcmjJlamimplicitamiuificcrevolunt  ad  validitatcm  nuncupatml 
.  Cemmenti ,  Quia  fcmpcr  verum  erit  eum  >  ^ui  in  fcr iptis  tcftatos  faerit  lc 
HdjbiabHflcad  cenum  iilud  tcftandi  gcnust  Nifi  co  dcmum c^^quo  po- 
nercf  ceftatorcm  expreffim  cattiffc  vt  teftamcntum  valeret  omni  mcliorf 
niodoiqusvulgaris  notariorum  noftri  tCmporis  danlulacft  aut  appofuiilc 
iurimcntum,quad  arquipollcrcaiuntci  claufular^cuiuscam  potcftaiemroi»^ 
rabiicna  eflc  voJunt,vt  fi  <juod  ago  non  valcat  vt  ago,vaIcat  faltcm  vt  vafes 
lepotcft.ltaeniui  excommunl  Dodorum  fenientia  tradii  Mantic./i^.J.T?* 
€mi$&i  vh.V9iMnuitt7,ttHm>^.Sc\licct  fi  conftet  ciaufulam  illani  uon  modo 
ftripum  hifSc  l  nourioyfed  etiam  di£btam  9t  cxpreflam  i  tcftatore«  ex  Pa^ 
n£,s^f.i9.cim»r4trd,&/hifif.V0l.i,iL 

fctctnribidcmManticanoncffehunc  cafumdc  quo  dubitaot  imerpretcii 
cuin  nuHam  omBjnodubitariorKm  rccipiatScdiJlufn  folum  qoo  tcftator 
ncc  fcrcftrinxeritadtcftamentum  infcriptis-,  ncc  fupradictam  claufuJim 
adiccerit,  nec|uetamc  hcrcduoacomina  cxplicite  nuiuupaucritjfcd  tantum 
smplicitc.Nam  fueftat<^'mii9e^uerclirinxit  fc  ad  tcftanduin  in  fcripiu, 
acojuc  expreffit  vk1iift#i#jim  valc^^^  ornnijneiiori  i^odo,a^mwm£ 
«oluntatem£iam  tefiibusaperocrii  AdiniRitMaodca»'<iH^^ 

BCmllnahnim^frbnlaiw  rnnrlii^f    ^j^ff^fnHifn  fK  Wfil^fmKh  fuftinQ 
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li  clcbereii  non  vde9C)anoaam  in  Ccriptis  ponditom.  Rttione  llla oa64 1% 
ittbio  non  fic  crcdcndutteliitor  ievoluifle  reftringecead  voam  tanmm  (pe 

cicm  teftandi  &  clcgiffc  viain  pcr  quam  iudicia  fua  impiignarcmor<rrj.  /. 
tf/f4m.miht,  c}u($dquc  a(5tus  fic  dcbcat  intclligi  vc  valcat  potius  quatn 

V,pcrcar  l.fu§tus  ii.D.tle  reh.dHff.Denit^uc  qu6a  in  uubio  pronunciandum  fit 
pro  teiLiincnco  citf.vlt.£xtr.M  rt  miicMftfiirs  ioJ>,m0jj^teftAm»Q^x  tamcn 
fationes  omncs  perinde  locum  halMns  fi  heredis  mmcupatio  £i£ta  fit  iinpU 
cire  per  relationcm  ad  certaa  firtptitrain  atque  fi  explicit^  £ida  eflct..  Cur 
enim  vno  c^Iopoti^qnini  alio  pracramamusprudcntcin  teftatoremie re* 

'  firinxiiie  ad  ccrtom  genos  teihndi  camquefViam  eSegtde  per^uam  teftamf» 
tu  cucrut«r?Cum'  fi  intcrprctibuscrcdimus  nihil  omnino  rcfcrat  an  hcrcs 
nuncupatus  iit  cxplicitc,an  iniplicitCiquod  ad  hoc,  vt  nihiiominus  vtroque 
cafu  hercspalamnunctipatus  intciligaturPPracfcrtimcum  ncc  abhorrcat  4 
nacuratefiamcnti  in  fcriptis  vchcrcspalam  nuncupccur,n  niodbconcurra^ 
cartera  ^vm  ad  ccftamemom  in  fcrjptts  font  mec9  ffuhkdiSJMniim  i^.Cdt^ 
leflMeu  Nonhego ,  cum  qui  fubfcriptionos    fignacula  tcftium  adhibee 
hcc  ipfo  noAf^Kor^  volumatcm  fuam  dcclararcsiqubd  in  fcriptis  tcftari  ve . 
jht.  Scd  ncgo  confccutioncm  fi  quis  cx  co  infcrat,Vcllc  igitur  iliumfcad** 
flringcread  ccrtuni  hoc  tcftandi  eenus,nc  tcftamcntum  valcrc  poffit  tan- 
quam  nunci  patiuuhi  ii  quo  cafu  facri  po(iet,vt^uod  iure  tcftamCnti  in  fcri- 
ptis  non  vaierct,iure  nuncupatiui  deten({erctur.  Kam  &  in /pecic  d*Ll*de 
nfjmUiMnSM.  Vlpianiu  de  co  miliie  qoi  deftinanem  &  volberat  commi^ 
Qi  iute  teibri  i  nec  eo  min^  tonKn  air»  Non  ftatim  videri  eum  beneficio^ 

:  ^prioilegi6niilitarirenaiwiaiTe,  &;voluiftevtiic^uriur  valeret 
teflamentum  ,  fiiurccomniunivalerenonpoiret.  Subiicit(]ucratiohem 
jilam  pcrckgantcni  nec  tredetidm  efi  ^uifyuinn genw  teftandi  etigere  ad  tmpu.. 
fnat.Ja  iHdtctMfua,  Quibus  veibis oftcmiit e.Wrrdicendum  cum  non  qui 
hoc  vultiaucctiam  qui  hoc  mauuit ^uam  il]udi»rcd  eum  Ucmum  qui  iioc  ira 
vulcaotmauuh  ,  vr  ilhid  prorfu»^nbii^^^NMn<il^ 
viamtcftandiiofcriptis,nooiuffidtvfvolaerfc  tcftcriin /criptis  >  iSt^t 
nialueritqD^m  tcftari  pcr  nuncupationem,  Adcuque  tamcNi  verbis  di* 
icnis)  quodniagiaefifidesprcflirrittfed  illud  omninolcqtiritur  vt  di» 
cat  noJie  fc  icftari  per  nnncupationem.  Sic  dicimusEum  qui  .fafto  iurc 

■tcftamtnio  aiiud  poftcrius  iacit,  Vellc  quidcm  lioc  ipfo  rcuccatum  cifc 
pcius  teftanicncum ,  quippe  qui  fciat  fc  cum  duobus  (cftamcntis  decedcre 
<lionponci&  tamcn non  idco quifquam bcnc dixcrit,  Vcilc  ipntm adco  fc 
ieftringeread  poftcriustcltamemum,  vt  prius  valere  mijlompdo  vcHt. 
^ani  im6ver6credendaseft&nonBliterrcoocacum  vclleprins»  quim  & 
poftcrius  valeat,quipjc  qut  ad fiKundum  accechif teftamencuni  non  vt  de»' 
ccdac f)nc  tcftameoto »  fcd  vt  cum  alio ceftaniento  /cg. (i  ture  i8.  da  O^M*^, 
Ergo  fi  itaiuscflet,  quomodo  cflc  '  olunt  iiirerprctcs,  vt  idcm  numc- 
ro  tcftamcntum  p.  ftlt  fiiltcn;  fub  clihrnctionc  vaicrc  vtroquc  iurc  ,  &• 
tanquam  in icriptis>&:  tanquam  auncupatjuum,vtquc  impliciia  qi  oquc  ni 
xcifpctio haudieca%quam  explicrta  proittadcftenciam  ccftau  cnti  nuncupa&^^ 
tiui  cooftttucndammihil  cettc  caoiae  eft,coi^dicamus  tefiacorem,  quicoraiB: 
feptem  tcftibus  dcclarauir,vclle  fain  fcriptis  tcibri»ob>^que  caufam  fub^ 
fcriptioneSi&li^Ci  ia  teftium  adhiberi  iii(fit,hoc  ipfo  voluiiieadcd  fe  rc 

ft*if*gr^vH  '^**'im*!'^'"  ^v^^sT^  *T%Hiav  li^^ftpfwt*"^""  valcrc  qo% 
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pofiettaniiiiaiii  in  (6riptU£idiiiii»nectan^iiaai  iniiicupauunni  id  valerepi? 
cereturytametfi  racio  iuris  pati  poflec.Noo  igitur  ezteuacorisvolantatepro- 
ficifcitur  quod  aic  TheodoHus  in  dJeiAiueMfuItifiuiMtT^Stunaiicam  qoafi 
in  fcripcis  fadum  fi  co  iurc  valerc  ob  aliquas  follcnnitatcs  omifras  non  pof 
fitjpro  iuipertccto  intcdocjue  habendum  clTc  vt  confctjuentcr  ncc  nuncu- 
paciui  iurc  dcl:*cndatur,fcd  cx  mcraiuris  potcftate  qujc  non  patitur  vt  idcin 
tcdamcntum  podit  difiundim&fub  alternacipne  valcrc  &  tan(^uam  in  fcri 
pcis  i  &  canquam nancupattnam»  Nec rurfos yt nuncapatittumteflainica* 
tum  dici  vUomodo  poffitiquo^  implicitam  duntaxac  continct  nuncupatio* 
jiem*  Idquc  nontanc^m  cx  fupradic^a  Thcodo/ij  coi  flitucionc  probarl 
#ptimcpoccll,fcd  ctiara  cx  luftjniani  Meueli.ii-j.vt  Jpoft/afit .lar^jUfi^p.^^f^ 
^uiA z/rrc'.  Vndc  fumpca  cft  t/1ut.^  non  obferuato  eo  pofira  Md  d.leg.tubemw, 
I9.[^,de  tefiam.\hl  luftinianus  fcribitEucrfa  fuiirc  multorum  tcflaircta  ob 
practctmiiram  nouamiilam  fullcnnititcm  quamipfcinduxcratpcr<^i^Jirj. 
§HbemH6y\i  quifquisteftariinfcriptis  velIcr,proprium  nomen  ncredis  vcl 
mana  propria  (cribercivel  orcpropriocoram  tcllibus  nucupare  cogcretur* 
Qusnam  cnim  poteratii^efferatio  cucrccndi  tcdamcnti  in  quo  hcrcdcm 
teli^tor  orc  fuo  nuncupaucrat>tamctn  aliquid  cx  fubrcriprionibus  &  ijgna- 
culis  tcftium  decfTct,  quominus  valcrctfaltcm  iurc  tcilamenti  nnncnpa- 
tiui  cum  cxplicitanuncupatio  fada  cflct,Adc6qiic  licct  non  nifi  iniplicitc 
iiQoL  proponeretur^fi  ita  ius  crat  vt  puncapatio  qusiibet  ctiani  implicita  fuf 
ficecc  poilct,ad  dabiliendam  vim  ceftmcDtinuncupatiui  ?  Nam  £  pro  ra- 
tionc  adferas  folam  volontatem  teftatoric  in  fcriptis  teftari  volentfs,iam  di- 
'  li  non  idco  confcqucns fore  vt  bencHcio  tcnamcnci  nuncupniiui  Oacim  re 
nunciatt  voluerit  is  <|ut  tefiari  voluit  in  icripti^,  Ex  lUtiJ^DM  i^gmntnt. 
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Dm  I T  T  A  M  vs  ergo,quod  res  cfl^nequc  pottt  teftam^- 

tum  vaJcre  quafi  nuncupdtiuuin,quod  in  fci  iptis  faccrc 
tcftator  voluit,aut  contrsi,  cum  iini  lii.i  pl.inc  contradi- 
^i^//^^^^^  <5toriaVclIc  quc  tcflari  in  ftriptisjik  iio  m  fcriptis,quod 
.  A         pofticmum  iit  tcftando  pcrnuncupatiohc » ncque  vllo 
cafu  fieri  pofle  vt  nuncupatiOiqu«  implicit^  tantdm  h 
da  ficmaxime  ver6  per  relationem  ad  aliquam  fcri- 
pturam  conftitucrc  poflic  ccftametu  nuncupaciuum  :  Piarccrquam  in  (pecie 
IhAC coftfu/tt^tmaS.C.^nitefidm.fiicer.pof.id  cft  cum  agitur  dc  tcftamcnto 
ci,in  quo  fpccialitcr  conftitutum  cft  k  Juftiniano,vt  lulKciat  chariuijm,  qvi 
tamcn  cs  cr.siprc  i!i  Jtaiicrir,rccitari  atabu)ario  coram  fcptcm  tcliibus,  (]uo 
lum  iubfci  ipcioncs    lignacula  itcmque  tabulai'ij,auc  fi  (dbularius  co  ioco 
nuIIuslit,ot^aoialicuiustcftisrubiiide  adbibeantur.Nam  qood  lcacaitfufii* 
cere  hoc  cafu  vt  tefiator  fuum  fc  elogium  agnofccrc^rofiteatur,&es  antmi 
fui iquz  leda  funt  di(poiui(rc^ntcntia,n!hil  faoe  aiiud  oili  impiicitam  nun 
fupatiooem fignificat^^ttamproiAdc  hoc cafii fu£cere  &tendum  cft.  Scd 
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eo  quod  fpccialitcr  in  tcftamcnto  csci  conftitutam  fiiit ,  ad  cjttera  c«tc- 
rorum  tcflamenca  nuncupatiua  argumentari  nullomodo  poiTumus^Cdm  vt 
cft  in  vulgari  ooftroruai  iirocardico,  leges  fpecialcs  &  coffredMiar  ounqua 
iiQeeiteii(lta«i«>Ne  quidem  es  ideadtate  «deiSqitVt  loquQnturr  naiocmtr 
rationis.ltaque  frufira  erit  fi  (licas,>fiipcupationem  implicitam  quac  potefl- 
in  tcftamento  ccdfufficere  >  inuJtb  mdgisin  alterius  cuiuflibet  telbmeiito 
iufiicere  dcbercin  qtt«  minor  fubntrufpicio  faintatis.RrpIicabo  enim  noii 
idem  in  alioruni  tcltamcntis  conftitutum  c(Te>  Aut  fi  cam  confiitutionem  a4 
confcqucntias  trahcrc  velis,£afdc  igitur  follcnnitates  adhibcdas  fore  in  hu- 
iufmodi  tedamctis  nuncupatiuis,  quas  incaeci  teflamcnto  adhiberi  lufttnus- 
VotoitsOMnfes  fcilicetUlas  qua;  intcllamento  in  ftriptis  adhibendae  ellln^. 
kc  hoc  amplios-iabulauj^taiterios  pro  tabuluriei  teftis  odaui  (ignacalfifie' 
fubfcription^:Nec  enim  minor  cautio  fufHcerepone  vifaeftadremoucndS 
faiii  fufjpicione  quotiesaccidit  vt  vel  teliator  viderc  teflesnonpo{]i(»vcl  te- 
{Lcs audirc  nuncupatione  paia  ab  ipfo  tcftatorc  facicmla.  Etfi  hoc  cjuoqiic  in 
luftini  icgc  notatu  &  obferuationc  dignu  eft  quodintcrc«tcras  follcniiatcs. 


quar  inteflamento  tn  fcript 
ea  iblleoaitas  prseter  mifT^i  fitjnon  magis  teftamentom  valere po^  qu3^m  fi  • 

2ua  alia  prstcrinifla  circt.  Quod  tamcn  finerationc  conf^iturum  videreiur,. 
ram  facilc  cfict  quam  eflc  volunt  intcrprctcs  vt  valcrct  tcllamcntura  tan- 
quam  nuncupatiiium  ctia  dc  quo  nihii  taJc  didura  fiiiflct.  Exigimus  itacjuc 
VC  quifquis  tcftatur  hoc  primuii)  tcftescdoccat  an  in  fcriptis,in  /inefcxiptis 
teiUri  velit  >  quia  fi  in  fcriptis  teftari  fc  vrlle  dixerit,  nunquam  ^eri  poteriCf . 
ip%|cftamcntnm  quod  eoiurevakre  non  poteft  ob  sliquam  (bllennittieai' . 
omttilam  valeat  iurejiuncupatiui.  Sicut  e  contrario  C  tcftacoridixctitfefino: 
icrip.tis  teftaii  vclloi  &  aliquid  (itquod  impediat  ne  teftamcmum  iure4ian<»  • 
cnpatiui  vaierc  poiTit  >  nunquam  euenict  vt  dcfendatur  iur&teftametKi  in> 
/criftis  1  Ncc  li  tcftator  cxpreflefit  vcJJcfe  vitcftamemum  fuumvalcato-- 
spni  mciion  4110^0  aut  ctiam  apertius  ,  quomodo  noftri  cemporis  notari)-, 
ejtprimcrc  foieot  i.Vellc  fe  vt  u  t<;ftamcmum  non  valcbit  iurc  tcftamenti  ia : 
lcriptiSiVclcai  iure  nuncopatiui.  Ncc  enim  eins  diofular  cfiedttsjrllus  eflb: 
potcft )  ne  quidcm  cs  voluntate  teftatorii  tntcr  coniradidoriafniiufmodii 
lixccfie  ibpiidisimusyTciUri  in  fcrfptis»    itnc  fcrtptis «  Nec  auod  tcfto* 
.snentum  nuncupatiuum  poffitrccipereomnes  follcnnitates  tcftamenti  io! 
rcriptis  stin d.LijMC confuJtifHmA  %.C. ^Hf  reJfMm.ficer. pof.  aunciismcmum  ini 
-^ciptis  recipcrc  ctian»  foUcniiitatcm  apcrta:  &:  cxplicitar  nnncupatioms  dM  . 
.  hAtmtuufk  Cr^i tejiikmcu,  ad rcm  quicquam  facit ,  v t  idco  tciiamcntorum 
t oto  g«6ef64iftin&orom  iora  conlun A  onoftcat.  Diflkrenttt  enim  qua  - 
cii  tntcr  haec tjj^odi  genera non tam  ex  adbibitis-ibUeomtaifbusaeftimaov 
da  eft » ii «iltibendi  occeflitatem  tollas <nam  (\\\x\n  tcftamcmoin  ftripiis^ » 
noncdrdcm  in  tcftamento  nuncupatiuo  ncccflariaf  funtaut  contra  )  quliin- 
cx  voluntarc  &  clcdionc  tcftatoris:  Qui  fici.t  vtrain  vclit  tcf\andi  viam  elt-* 
gercpotcft,  ita  vnam  cligcndo  alrcram  fibi  prcrdudjt  ncccflaric)  ,  nec  fa-* 
ccrcpotcft  vc  non  fe adftrmgat  adcenumiilud  acnus  teftandiquodelc'* 
grrit.  Ne^oe  fimile  eft ^ooo  ibpri^iiimus^Ie  minsc  qui  cu m  poiwt  tdW 
rl  i^c^mifiSKi  j^nainit  Jteftaf i  iiirr  .coaifluml  a  .  Qgcm  conftat  ^ioa  >  ide^ 
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fe  adllrinxiile  ii  geoiii  ittad  tcfbnditvt  fi  tedameiitom  iQKecommunl  rife^ 
re  nequeatv  ideb  miniis  iure  militafi4e(endator.  d.l.$.di  ttfimumiiMon  e- 

nhn  concradiclionemimplicatvt^utsyelic  iurc  communt  tc{^ari,5c  iniiik^ 
ndiumffiteftamcotnm  co  iure  valere  nonpodit*  veiit  ctiam  tcftari  iure  mi- 

litariiQ^ia  tcftamcntum  militaie  non^diflfert  gencre  aut  fpecie a  cartcris  te- 
n:amcntis,red  tantum  priuilcgio  >  cum  omnia  militaria  tcftamcnta  nccc/Te 
Cit  vcl  in  fcriptis  ficri  vcJ  Imc  Tcriptis.At  manifcftam  impltcat  contradi^»- 
Qcm  vt  quts  5l  in  fcriptis  &  (ine  K;-iptis  teftari  velit)  ^ueukadmodum  pluri- 
bus  i  noDis  probatum  cftM£ryifr.'^*2>eiMiijtf!i 


£&llOR  SEPT1MV& 

P/  fotefldte  ctdufuU  eodiciJldrit  infMnorem  le^itimi  hereduy^  swr 
mnHS  fojin  cUufiUd  §mni  meltort  rMdo,vt  teJidmtmiuM 
ixfcripfefiarnHncHpatiMmm, 


B II  e  I A  T  forta^Te  aliquif  nccittfubtiliter» 

plicare  contradi^onem  vt  quis  velit  & teftatus  dccedere  8( 
intcHatus  intotum^Nec  eo  min&s  famcn  pofTc  fieri  pcr  clai^ 
fuUm  codiciIIarcm,vt  fi  tcftamcntum  valcrc  nonpodit,  «ic- 
fcndatur  voluiitas  ab  intcft  ico  iurc  codicilJorum,  vt  i<7 /.  Z,«- 
ciit^  88.  sdiasL  codiciUts  §.  vlt.de  legM.i.U.D  de  iitr.codicJ.vU.C.de  codictU.L 
^^Hir4liter.i^.i*ixtefl4ment9'D.d€  fideic-iii>ert.U,C,eod,  Quidni  cig'>  fimili. 
lerlicebitfaccreialtempetaidicAam  cxpreflimciaufiilam#iiiwM«/ffrf  iiiMfi 
^tcftimeimtmqaociyalerenonpotcft  tanquamtcftaracntumin  fcripttil 
valeactamcn  iure  nuneupatiBi  ?  Rcipondco  longc  diffimilcm  eife  iftonmi 
ratienem>quiactiam(imaximequistcftatus  Jecc  !crcvclir,fiiri  tamcn  faci- 
lepoteft  vt  inuitus^cccdatab  inreftato,riuc  qiiod  tcftandi  facultatem  &  tc- 
,  •  ftium  fortc  copiam  non  Iiabucrit  vt  in  l.confiaMntur  S.^.i.D.de  iur.  codtc.  fi- 
uc  qubd  aliqMid  omiferit  cx  roiIcnnibiis«  Ncmo  cni ra  faccrc  potcft  quin  le- 
,ees  in  fiioteflanMtttolocfiIiabeant9«j^JL«fiiif^#/ryf  55.  dele^i,  Ideoq^pra* 
5.^entcr  &cit  pacer&milias»  qui  vt  (ibi  fuat^i  volatati  aduerfus  talc  pericolniife 
proipiciataaliibetintefiamento  claufulam  codicillarem  *  vt  in  eum  cafum  * 
'  quo  teftam€tum  uon valeat,ctiam  ab  inteftatO}&  co quo  fieri  poteft  modo^ 
'voluntasconfcructur.  Quodcum  facitnon  idcotamen  moritur  intcftarutt 
,  quia  voIuit,fcd  quianullum  condidit  fatis  iuftumtcftamentum.  Ncq;enifn 
'  cuiufquam  voJuntarcm  Icx  rcquint  vt  is  moriatur  intcftatus.Ncquc  tcftator 
Iiic  volunutem  legis  adfuam  accommodatifcd  quod  necelTarium  cft>  fuam 

5'  ottiis  ad  lcgts vowntatem.Atnemo  iSue  in fcriptis^fiue  per  nuncnpatioiiem 
t ablque  fcriptis  teftatur-inuitus >  (ed  is  demum  qui  ftc  voluit.  Ncc mriaf 
'^r^uemadmodumlesdatlcgitimum  hercdem  inuito,n  non  prius  conditori* 
tc  tcftamcnto  antcucrtat  illc  potcftatcm  Jcgis,Ita  dici  pocdft,cuiufqutm  tc- 
ftamentum  autinfcriptis  aut  finc  fcriptis  ncri  pcr  Jcgcm,qii3tn'iis  toHairc- 
ta  omnia  quoquomoJo  facta  fuerint,ncccllc  fit,3i!  hoc  vt  vaIcant,conhrma- 
ta P cr  1  egc m  clfc  l.lege obuenire i^o.di verk.figmfic.  i  citacor  cnimljj^biS^  q u i 
/^uitatur  6c  teftando  legem  facit » iionlex  qu«  fubreqiiitur  tacji|M^ 
'  patipfiaindefiia^  v<slantatciii.Yqidc  fic  vt  tcfUiaeatiinv^mi  qii&fs 
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%>li)tt  AUt  in  fct  jptis»a:jc  (iiie  fcriptistU  x  confirmct  eo  tantum  turc  ac  mddo» 
^uo  fict^m  cft:non  aiio     >  faauni  n uii  c-it  *  Jiccc  ficri  pocucrit,t3nu-tft  hoc 
quoquc- tcHitur  vclle  rerxprcilcric.  Dsbaque(ibi  teftator  iiDput^re  ,  fi 
«um  rcirccaut{qtrc  dcbcrct  »  n  ilJamrcniijeickgibiistcfbndi  Ucultaceoi 
^abere  ^-ji^i^i^teibtuscl^ii^icei^riex  Jegibus  deboit  9  iiuete 
fcfipcisi  nu^abrquc  f^i  iptisteltarhvolucht.  Non  eniin  vtro(]iie  mo^dp^ 
tcftandi  iacuitatem  habuic  a  IcgCsVt  vtnxjue  tcfUmemi  genet  e  fiae  coniiHKC 
ftiin,fiue difiuHcl  in  vtcrctur ,  fe J  vt  cligcrct  ,.atquc  vt  cligendo ad  ccrtam 
ilhin  Si  elctitaai  tcftandi  Ipeccm  fc  adliringerct ,  cxemplo  cius ,  quod  de 
VAriis  aftionibus  lcgatoiuin  numincicgatario  concedis  rcripcutu  edf/?/. 
.  oim  fiiM  j6.f,  varut  i$  Ug,  2.  Non  ca  ui cncc  datas  eiTc  icgatariis  plurcs  a- 
ftioncs  v$ plorlbus  finiuI.vti|»o(fintsfed  tanttini  vt  laxior  eis  fiiculus  tgendt ' 
fit»poflsmi|;  cs  vna^oc  iAteriin  fucrit  cIeAa,legatun}  pctere.  Nam  ncc  ne- 
cemtas  vlla  eil: permitccncii  vt  quis  poificiifdcn)  veibis  &  in  (criptis  &  (Ine 
fcriptis  tcftirijcuin  apud  fc  prius  dchbcrarc  ac  infpiccro  dcbeat,qui  teftaiu- 
rus  ell,aiirollcnnit3tcs  omncs  adhibcrc  poflir  quac  in  hoc,aut  in  liio  tcftan- . 
di  gcnere  dcilderamur,    vtromodo  tciiari  nugis  iibi  cxpcdiat.  Quis  cniu) 
cogebat  cum teflari  In  fcri^tis >  fi  vidcbac poife  ie  cuttus  teftari  fmc  fcriptis 
8c per  nunciipationcni?Aniiop00s^ftipai!(ire iui.vtaui quatr  ipfc  eicgerit^-  . 
l,fimmlur  ix.^.vU. D.qHodmei.ii^i(^ill^M  codietUJ.^Hodin  hertdt  9.>.#M»* 
ffttt D» ^€ trtkuu  sid.  Proindc  nontam  vtit.;r  poteiiate fibi  a  Ug.busdara» 
quain  abutit  r  is,qui  exprcflim  profltctur  tclbri  quidcm  vcllc  fw  in  fcripiis» 
icd  itatainai  vt  ii  coiurc  tcftanuntJin  valcrc  non  potciit,  vilcjt  iurc  nun- 
cupatiui,  aucctia.n  contra.  Ncc  cil  quod  taicia  voluncaccin  lcx  coniir^ 
mcc  cius  hominis  cui  iegcs  ipfx  ludibrio  eife  vidcamur      L  vU.  f.  vir,  C« 
'ithn*^MlM'»  qaivjue  tnuo^n^ci^l^svttfd  jmodb^mele^eritliiic 
&rcriptiSf  fiuc  pcr  nuncupatiOji^i^iUrt  p  comcnmac» 
Bon  adhtbcndo  cas  folfcnnitates 'quas  adhibcri  lcgcs  Volunt  ab  oninibus^ 
cjut  eo  m  ^do  tcftantur  arg.  /.  MxiUmn  5 "'.  infin.  D.  ae  tnsii^r.  Dcniqne  quo 
tics  dc  tcftamentisar;!  rius  qux  non  a  ibla  tcibtoris  voiuntate,  fed  a lcgum 
authoritate  pjtiruuiuui  peadent»  non  taminipicicnduin  cft.quidtcftator 
'yoltierit,  quam  qu^j^condom  lcges  vellis^  potocrit  ftdclMier^  'Nec* 
ipn  di  fticemur  ImelfnKs » Nidn  polic  qucm  ita  vclle  tcA^i  iimul  &  in  Icii- 
ftj^s&  (Inc  fvriptisivtiftro^ueiurctcltainentumdeferidttur,  Kosva6.aoc 
'^cum  addimus,Nonpofte  ticri  ncquidcro  exccftacjris  exprclla  voIuntace« 
'irttcltamcntum  tanquam  m  {criptisfacfcum  fi  Coiurenon  valcat,  f  iftincatur 
'^tan*juaui  nuncupatiuu;n,Autc  cottucrfo  vtq;iod  quafiniicupatifUiU  factuin 
|^:i^^|efidat Ji  iiirc  tcitjmcnci  in  fcriptis co caru quo cucniac cx al  quacaufa 
^'iw^ilincupatiui  vafcre  pofiic»  Alioquilffentnttlti  teft|tores  oiiines  «^ui 
^''^^Sf  lc  hoc  vel  illo  inodoteftart  veite9Cttmei]e^iempc^tutlus«vtm<|£ 
f}>arum  prouidi  (oiirem  prudentes  noftri  vetcres  qu  i  ex  duplict  in#. 
teftanJi^^llie  fiieciem  vnam  telUinenti  ocpcditioreui  &  tutiorcm  n6iii« 
duxiiTcnttjtfcmadmodum  cx  triplici  iure,  K  gis  fcilicct  duodccim  c.ibularu, 
♦Edicii  prgrori],&  conilitutiouum  Jmpcriaiiuni  ims  tcftandi  in  fcriptis  com-* 
ppfucruc  ^efte  iuftinijQo  noftro///  TttHi*  D«  t9fi^m.0YA%n.  Scd  animaducrt^ 
*1|^iin  prud£HlGm^>RidicuIo  cflc  telhtorc  &  indignu  plaoc  cui  ^oeawr^^ 

w^t9titiiig«ifeftanaiaitam  n&  vaIcrecoiiirr«gKrii||yoI»^^^  <^um 
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aifi  per  eii  ftct  qnotoinus  valeac  tp  hut  fcilicet  quia  d6  adbibuit  requiCttt 
ibllcoilitates  qu«s  adhibcre  vtique  potuit,Nam  (i  no  f  otuit,tant6  indignioc 
cft  cui  fubueniatiir ,  nonobidfolum  <ju6J  cx  Icgibus  contralcgcs  tcllari 
volueritjfcil  ctiani  quoJ  cum  aliam  teftandtviam  qua:  cxlcgibus  obuia  pa- 
tebatjcligcrc  primum  poHctyneglexic  cjmen,&  aliam  fibi  przdufnn  finiftfft 
ciigcrc  maIutt.Plan^  fi  poft  cleaani  teftandi  vitn  vnanif  vt  puta  in  fcripua^ 
'  malit  poftci  teibri  pet  naocnpacionc  quafi  oMituta  voluiatc,  Non  negamus 
id  ei  liccre,  fed  alio  m  eam  r^m  ccftamcRCo  opns  cfle  contendimus.Ncc  jiifi 
VBttin&ideai  numero  tcflamentum  &:  ta!<c]uam  ia  Usijgtu  St  ranqnam 
iiaacupatiuttm  valere  ouilo  modo  peiiie  dcienuiuus» 
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'T^T^?  ^  proxime  dixiraus » apparct  quam  falfum  fit  quod  »• 

maes  interpretcs  noilri  non  folum  pro  vcro »  fcd  ctiam  pso 
hidttVittto  nabent  «Tefiamentiim  quodtanouam  ibflenncli 

in  (criptis  fadom  fit  (i  eo  iurc  ob  aliquam.toltennitfttcni  <K 

 sniiTam  valere  non  poffit»  dcfendi  tanquananuifcupatiuunis 

citoi  in  eo  appofita  cfl  daufula  Omni  melieri modo.  Quod  ex  aJiorum  no  mi- 
«us  quam  ex  fua  fcntcntia  tradit  Mantica  Ith.  i.  De  ctnteS^,vltim.v«lunt.tu.'j» 
arMffi.^.Nam  n ne  tum  quidem  Hcri  hoc  potcft  cum  tcftaior  cxprcfiim  cauit, 
vcvaieret  teftamcntum  tanquara  nuncupatiuum  fi  tau^uamin  fcriptis  valcr 
«e  non  pofIct,propter  incompatibiJicasf  niminim  iuris  ac  volmiutisiqueoif 
•droodummodbdiibutaflimus»  Qnant^minds  tdmittencittm  eftvt  hunc 
etfei^m  habcrc poflst  clattfula  illa  Om/ii  meliori Wfi^quje  nihil  tale  cooti- 
nct  nifiper  interpretationem  ?  Prius  enim  cft  vt  quxramus  An  pcflfit  tc{^a- 
coraliquid  vcl!c,quam  vtruin  id  ipfum  voJucritaut  dixcrit.  Ccttumautrni 
eft  ncquc  cl.uiiuijtn  iilam  omtiirnelvrimcdo-i  ncque  codicillarem  ,  aut^iias 
jtutuiinodi  ii  qu;i^  lunc  fuppiere  poifc  dcic^tum  voluntati^ >  fcd  tamum  fol> 
knriicatis  vt  tradancnoftri  Mii.MMtki*ttMkiUUidQt$$n'^bmM  lej^.i.(3r 
r^Uu  D.iltimf.ttditiS,  fiuc  voluhtas  dcficiacex  parteteAaQtis»fiueprQ< 
ipter  prohibitionem  iuris  taliv«Iunrac;  i  cHilcntis.  Nihil  enjm  ell  quod  nur 
nus  vcllc  quis  dici  poditiquam  quod  ctiamii  maxime  vciir»  vcllc  tamcn  noili 
pofllt  ,  cum  id  omne  quod  Icx  fieri  prohibct  pro  imponibili  habcaiur 
l.filiHS  15.  D.de  tondic.ifjlittit.    Scil  ncquc  follcnniinnnii  omnlum  dcfc- 
&umfuppJerc  poiiunt  huiulmodi  claufiiJa-.  Naui  <3c  intciprctes  ipfi  iatcn- 
'aBrfoftBtftoL MdfH*iM ii*f,tfeiEtt»i.*D»itim'» toditiO*  nunquam exia 
'fyppleri  dcfe^um  lolleoiiiorie  vpluncatis.  Finge  teftacorem  qui  iJ  a^^^ 
iiacvcpcr  nunctmattoiiem  cedarctar»  cxprcffim  difpofiiiile  vtomni  m^' 
liori  modo  vaieret  tcdatnentum  ,  fi  turc  nuncupatiui  valerc  non 
poflet.    Non  idcirco  potciic  dcfcndi  lanquam  tcftamcntum  m  fcn- 
ptis  ,  ncc  (1  ponas  omucs  iii  co  foilcnnitatcs  intcruc«i(l<j  ,  quarin  tc- 
Aamcnco  ia  lcri^is  anccxuctiuc  dcbuecuoc  »  ibiain^uc  faexcdis  nun- 
-  - >>"-r<u^acione»' 
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noncupationein  dtiuiffe  qux  in  teftiniento  noaaipatiuo  tam  necefrariaiqcia 
in  tdlimaK«  iblienai  ac  in  firipcis  non  acceflaria  eftrNimJcuni  qai4  ioif^ 
maiorrollenhitas  in  tefUniatto  in  icriptis  quim  in  nuocnpaciuo.  requtrp^ 
'.tor>nec  credibile  tft teftatorem  qui  haiufmodi  claufiiliaiadiecit  vt  follen- 

nitatcsfuppIcrerquArumdcfcdumincoaflu  verebatur,  co?Jr,ifT:  Jcalia 
voluntatis  fpccic  qvix  pJurcs  maiorcrqucfbJIcnnitatcscxigcrtt.Quod  in  C9 
dicillan  clauruJa  rninorcm  ccrte  Iiabcc  dubitationem.Huius  cnim  claufulx 
oomen  ipfum  oftendit  nou  aliam  qHc  voluntateni  cius  qui  in  fuo  teftamcA- 
,  to  cam  adhibctiquaiii  vt  (i  teftameBtoai  ralfrc  ooo  poSc  iorc  teftameo^» 
«kfemlacttr  iofecodictllonunsflecf^qucnter  iore  volonutii  miniU' (bUea 
aificftmniiltara  iuris  roUeonitatem  co  iiciUi  delidcrtm»nifi  ^ood  nuroe- 
rum  quinquctcftiuni  requinint  poilThcodonjconllitucionem  in/.vU.C, 
de  ro^x^Ay.qux  hociusprimuminduxicaluftioiaao  poftci  confirmatum 
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?*^^ySFl^k^^  Llvd  quoque,nifaiIor,aTheodofioindu(flum  c^indiSl.leg, 
P^_^J  <^^^  ©'/.quedpoffint  codicilli  ficri  tam  iinc  icriptis  quam  in  fcri- 
ptisjcumtotiiurirprudcnti^veteriftiiiretiocognitus  vrus& 
'^^jjk  maoditom  nomco  codicillomm  (meicripcis  leper  noncopa 
j^jl^  cionem  £idtorum,vtiaminprzcedentibus  non  (emel  dixi* 
2nus,repugAante fciiicet  nomine  ipfo codiciJIorum  propriaque  nominis^^ 
gnificationctQuia  codicilli  cx  tabulis  ccra  illitis  ficl>jnt  ,-fic  di(5ti  quafi  pcr 
diminuiioncm  qubd  brcuiorcs  cflcnt  coJicibus  vi  in  finu  gcflari  polfcntjSc 
ad  difterentiam  tedamentorum  qua:  in  cabulis  grandionbus  fcribebancur) 
vt  nocat  ^(znciCQM.oxnmjiiiiifitiJk.dte$dici!U^t  proiodc  tam  incptum  fit 
4icere  CodiiciUoa  aliquoc  fieri  fine  fcriptis  £c  per  nuncopatiofiem » qoam  fi  * 
Aoisnoo  tcftamentaied  teftamcntorumtalMuasdiftingHeret  ineasquatia^ 
toiptis  fierent,&  eas  qua:  fine/fcriptis  &  per  noneupatieiicm.  Quod  omai* 
HO  ridicuKini  cnct.Tabulas  cnim  tcftamcnti  cjuotics  dicimu^,K:ftamcntum 
in  fcriptis  fcmpcr  iateiligimus :  Nunquam  vcro  tcftamcntum  nuncupati- 
uum,quippc  quod  tabularum  vfum  non  modbnon  cxigiCjfcd  ncc  admittit* 
Ideoqi  niinirum  Marcianus  i»  LDuu  6»$.e^dlkt.09dMt.dt  iur,eedidlLmom 
jRetnoQ  dle  neccile  codicillos  icribi  manu  iplias  codicillantis»^  fignifi^ 
acoefie  umcn  cflSs  vt  fcripti  fiot.Et  m  /.}.«#iC/fr.bene  VlpianDSjf /mf ««  ^ 
^MK^jUtm^m^vka^imtelf^enrM  fMaHtftperfeHpmrMmjJiiittre^/tQt  ftlm  #• 
tiMmvict  codiciHffrum  valne.Cur  vcto per  fcrtptumm^  nifi  quiatcftamcntum 
nuncupatiuum  cum  fiitJinc  firiptura  non  poccft  vakrc  lurc  codicilloruai 
^ui  fcrrptur^m  omnimodo  Vlpiani  temporibuscxigebant.  Idcoque  dubi« 
candum  aon  cft  quinhodie  poflit  is  quoquc  quiper  nuncupationcm  tcfta- 
tor  adiioete  daoloUmi  codioiHafemjpoftquam  xlieodofio  pltcoit  vt  etiaai 
fine icriptisficri  codieilli  poflint»  Scd illDd noiiiiTlieodofio  indudum 
cft ind.lyvlt.iH j!)«^u<#«iiMA.vt^Qjn^teft^iUosq|H^   codicillis  ad- 
luiiai  voliiitiCttm  aatdkaulUic^iircraMavdcm         adeife  dciiittf* 


«cnire  ncccHc  firtadeo^ue  rubfcriptionesrius  accognnodare  cum  codicilti 
in  lcriptfc  fiunrJLd  esemptuin  fcilcct  ceflamcnti  in  fcriptis.  Poll  qiiam  c6- 
(Ututionem  negari  dni  non  potf ft  quin  al1<)uam  c^^ue  Citis  magnan  fol 
knnitateinordinatiODiscodtcillidciidetentyprxfercmi  h  infcriptis  fianr» 
ncc  fatis  mirjri  portum  cjnod  in  contrarium  lulUnianiis  fcribit  $n  ^  zlt.  hJK 
<itffo<^/n/jf.KifiqudvltotoilJotit.tra(5lat  dccodic  Jlis  acconiir.odatc  ad  ius 
Yctus  «^iiod  haud  ciiibic  taic  crat  vt  nulla  pcnitus  follcniras  in  codjcillisprat 
ter  fcripturam  exigcrcturidu  ni  modo  fcr  ipturac  fidc$  conlbrcf.nec  memjnit 
conlUtQtionis  Tiieodoiiaoar  c^ua:  prima  i  vt  dtxiiuus  »hoc  ius  noutm  &cit» 
'"Vrut-Ht  iiludetiam  hodie  vcrum  manet  longc  minorem  ibUennitatcm  m 
codicfllis  cequiri  quam  in  tcftamcntoiiue  in  fcriptiSfliue  nuncupatiuo ,  fu 
ue  numcriini  tcflium  rcfp  ciasjqi  i  niaior  in  tcft..inicntis  adhibendus  cfl,  (1- 
uc  qualjtaicm,cum  nccjuc  mnfcuJos,iicque  rogatos  clTc  in  cocicillis  iieccf^ 
fc  fit,quomodo  intcftamctis.Itacj;  tameifi  iiopolliiit  hoJic  codicjlii  oppo- 
Bitcftauicntotanqiia  voluntas  non  folleoisfolienniyvtolimsopponi  tamen 
po(]fU^|nfl}iam  voluntas  min^  foUennis  magis  feUenm. .  Quod  fufficit 
.  vtpcrclauiulam  codicillarem  po(&tiure  codicillbrum  con/cruari  veJiin- 
\«8Si  qunr  tenamcnti  iurc  defcndi  nonpotell:  Siuc  cx  tcftati^to  aliquo» 
f rarcedcntc>fiae  ab  imcilato  tantumcodifiiUi  vidcamqiHH 
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ulUritfMit  m     ufirtnkr*.  • 

Eqve  minorcm  claufula:        meiiorimodo  poiefta*- 
tcm  cJTc  faicndum  cft,ad  fupplcnt^inn  fcllcnnitatir 
dcfcflum,liaJlcnus  vt  voluntas  follcnriior  quartan^ 
quam  talis  valcrc  nonpotcft,faltcm  tanc^uam  minus. 
fonconisconfeructur.  Im^pluspoteftclaunUasiii.- 
I'  ni  mcliort  modo  kac  partc,quam  Codici)Iari$,quoniam 
^  codicillaiis  (i  fola  ut  necaiiamcomitc  habeatiquo* 
modo  habct  plci  umquc  cx  hodicrno  ftylo  notario* 
t"um,nihil  aliud  fa*.  t  u  potcft  nifi  vt  icfiainentum  ccnucrtatur  in  codicillos». 
&  inihtutio  dirccta  m  tidcicommifTum.  At  jJJa  crr  f.i mehcri  tnodo  potcft  vo- 
^  luntatem  confcruarc  ctiam  iurcdonatiunis  caufa  moitis  fi  co  iurcpcdjt  va 
lcn  voluntasiquar  ncc  codicillorum  iure  valerepoirct.  Qgod  tair.en  quonii 
deinikm  cafii  comingerc  poflBt>difficiIe  vidctur  diccre.Siquidcm  nec  mino» 
rcqu^m  quioquctcftiumnumcro  vnquam  eonrcra  cft  donatio  caufa  inor» 
tis.li  iA)ftris  crcdiinus^^i  le^.vlt.  Q.  de  dofiAt.cauf.>nirt.^  liocampiius  cx^gir 
prx'(cmiam  donatanj  quain  codiciiii  ncn  rcquiriint  /.i>.frr  mcrtis  38.  'D.ecdi 
Quomouo  igiturfieri  potcft  vt  iurc  donationis  caufa  inortis  vaJeat  illa  vo- 
Jtinias  ,  qu£  nequcat  vaJcrc  iurc  codictlioruiiu  ?  Maxime  vcjo  cuui  pia- 
ccatmortiscaul^clonationemnon  minnsquiiin  coJicillos  (pcciem  vnam 
conftitucre  vJtimar  volaotatis.tfji:  dMvluC-fd*  Scd  habcnt  imciprctcs>qvp4 
.fle/poAdea&t  9.  aliato  cxcmgiodafiUo^iiuliafttftftatiicciuii  aitthoiitate 
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confcnfu  pairis.  Njniconftat  non  pofic  huiurmotli  teftamcntum  valerc 
,   iuic  tcllaincnti  quia  lcx  duoiiccim  tabulnrum  ,  quar  tclUndi  iacultatcni  ci- 
uibus  romanis  dcdityi^c  fulo  patrcfamiiias  non  ctijm  de  rilio  famiiiaa  locu- 
'  t3L  iuh  l.t^itt  tft pttejf  >te  6.D,^tn  teP^tm.f^ccr  pejf.   Ncc  rurfus  iufc  codiLlIio» 
rum,i.]ui3  ccrtum  iJiud  tjuoquc  cit  non  alium  poflc  codicjllos  faccre  quam 
qui  tcUari  ctiam  poflct  i.Ditit  6.$.codiitlUs I.  con/,ciurithr  8.  S  codtcil^t  D.  de 
^•tHr.codtct  i.  .Et  tanicn  volunt  omncs  dclendi  Iianc  filij  famiiias  voluniatcin 
iurcdonatiunis  caufa  moriis,non  foium  fi  filiusfjmilias  tcllator  id  nomi- 
'  ^natim  cvpreilerit,qui  cafus  minorem  autpotitis  nulljm  pcnitus  di  bitatio- 
'  Jicm  apud  cos  l^abcrccreditur»fcdctl>  fimplicitcr  &  gcncraiitcr  difpofuc- 
.  '•..rit  vt  valcat  tcftanuntum  omni  nuliori  niodo,fi  tamcn  concurrant  catcra 
qujc  ad  morcis  caufa  donationcm  ncccilaria  exiilimaniur ,  id  cft  fulficiens 
jjumcrus  tcftium  &  pi  atfcntia  donatai  ij.  Quod  ii  ita  cAjlaHiiis  iicrclc  patct 
-  claufula omni  melionmcdo  c]uam  codiciiiaris,dequa  ncmo  dubitat  quin  fup»- 
•plcrc  ncqucat  incapacitatem,i]ua:  llt  in  pci  fona  telljniis,vt  rracftant  omncs 
mA  d.l.i,  D  de  ittr.codtciU.^Kc^c  quoniam,vt  diximus5parisciijf(.»cii.que  po- 
^cfi.itis  eftlicetdiflTimilis  voluntatistcftamcntum  &codici'ios  faceie  prfle.. 
At  fccundum  intcrprctcs  Hcri  potcft  donatio  caufa  mortis  cti.mi  ab  co  t]iii 
tcftari  nonpo(lit:cun)  cxtraou)ncm  fit  dubiiaticnem  pofTc  filium  familia» 
donarc  caufa  mortis  i\  modo  confcnits  pairis  accedat/./4OT/>  25  yfiUuifami^ 
Um  D-dernort.caiif.donMt.lAWw  tamcn  traditio  iiarc  non  modo  fufpc;^a ,  fcd 
'  ctiam  falfa  fempcr  vifa  cft.Ncc  cnim  mngis  ficri  pofTcaibitror,vt  fiuc  filiut 
■^j^milias  ,  fJuc  cjuifquis  aliiis  teftari  non  potcft,  poflit  donare  cauf^i  niortis,. 
y  jquam  dcccderccu  codicillis  autalia  qualibct  vltima  voIuntatc,ncc  fi  intcr 
.♦"ijcniat  coQfcnfiis  &  authoritas  patris:Qiua  cum  \ itima  qualibct  volutas  c- 
•*'^cat  legisconfirmatiorcad  Iioc  vt  poftob!tum  difponentis  vnlcre,  atque 
^'«fiV<5tun;  habcrc  incipiar,nulla  potcll  cflc  hac  parte  intcr  vltimas  volunta- 
^cs  ditfcicntia,fcn.pcrquc  vtrum  elVnuIIa  vnquaiulcge  pcrmiflum  cfle  fi#»'* 
^  ;liofami!ias  vt  pofTn  dccedcrccum  aliqua  fpccic  vltima'  voIuntaiis.Et  longd 
alia  lurccjiifjlti  fentciitia  cft />i  d.§  filttisfamiliaii\\>\  non  dc  alia  donationo 
V.  tJ'^^^at,qiiam  qua:  fada  fit  a  fiiiofamilias  cx  pcculio  profcdiiio  dc  confcn- 
•Skx  patris,ac  proindc  qux  ncn  tam  a  filio  ipfo  mortis  (xijt  caui2,quam  a  pa- 
.trc  mcrtis  catfli  fiJij  tadacflc  vidcatur ,  qucmadmodum  pluribus  a  nobis. 
.  tra(ftati>m  ,  ^  comprobatuin  cf^  in  F.rrcr.y.(^  feq-  Decad.  45.   Non  igitur. 
^cafus  vllus  dari  potcft^m  quo  ciaufiila  <?w;!ifw*/rwi  m#//tf  magis  quam  clau- 
"^WliIa  codiciiiaris/iipplcat  mcapacitatcm  tcftantis.   Quinctiam  fi  verrm  a* 
n<ainus^,  faci.'ius  cft  vt  claufulacodiciliaris  qu4m  vt  claufula  cmni  mehorii 
tnodo  confcruct  voliinratcm  iniufto  &r  inutili  tcftamento  dcclaratam.  Quii 
cnim  vuli  tcftamcnti  in  L  um  valcrc  omni  n.cliori  modo,vtiquc  nihil  aiiudl. 
cxprimitqua.m  vt  tcftamcntum  valcat  cmni  Co  mciiori  modo  quo  tefta— 
iDOHtum  valcrc  pctcf^,  puta  vt  fi  non  valcat  iure  communi  valcat  iurc  n.ili- 
taritVt  tti  I.}.D.de  tefiam.rntltt.ivx  c\  .lUo  priuilcgiOjfortafTis  tcftamenti  in«- 
tcr  Iibcros,aut  ruri,aut  pcftis  temporc facti.Itemque  fi  intcrpretibus  noftris. 
pits  quam  iuris  raticni  tribuas,   Vticftamcntum  foIJcnniter  &  in  fcriptis-; 
cc^nditum  fi  co  iure  valere  non  pofTit  valcat  tanquam  nuncupatiuum,vtruni 
^ue  cnim  tcftamcntu  eil,ncc  nili  tcftandi  modo  &-  iure  ifta  ditfcruut.  Ca:— 
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tcrum  vt  isqui  ceflameiitum  fuum  omni  mcliori  modo  valcre  voluit  iliiid 
cciain  voluillc  vidcacur  vt  valeat  iure  codicilloruinjiiuc  cx  teflamcnco,  fme 
ab  inccflaco  iiailorumjnon  migis  ficri  auc  dici  p< 'tcU,quam  >t  tcilatnento- 
rum  &  codicillorum  nomina  luraque  co.)fundancur:quoU  nunouain  ferea-* 
dum  eft  l.Ji tdem  J.C.de  cadtctU.^.codui-hs  tnfl.eod.Kt  is  qui  in  tcltnmcnto  no 
facis  follenni  clauful.im  cotliciliarcm  adhibcc  non  foliim  apcrcifiimc  fcd  e- 
tiam  apcifllmc  fignificac  vcllc  fc  non  modo  teftaincncum  taccrf » ver um  c- 
tiam  codicillosjfi  teftamcntum  eo  teftamcnci  iure  quo  faftuni  cft  valcre  no 
poffit: In  quo  nihil  abfurdi  auc  coniradidionis  cft,nifi  fortc  cam  interpreti- 
bus  noftris  tam  male  laqui  vclis  vt  dicas,tefta(ncntum  fuftrncri  per  claufu- 
!am  codiciIlarem,quafivcr6  poflitlacercclaufulacodicillaris  vt  teftainciv. 
tum  valeac  iurccemmenci,ac  non  potius  vc  ti  ftamcntum  conuertatur  in 
codicillos  &  inftitutio  in  hdeicommidum  l.(fnArebMHr  i^.D.de  tefldim.  rtulti, 
<i./.x///.C.//f«iif.//.Qiiidcrgo?VoIuntasqu^  rcftamcnto  minus  follenni  dc 
chrata  faerat,confcruacur  pcr  claufulam  codicillarcin ,  fcJ  iurc  codictlloni 
Don  teftamcnci,a:que  ica  fcmpcr  vcrum  eft  euerti  pcrindeque  nullius  mo- 
mcnci  effc  teftamcntum,in  quo  appofita  eft  claufuL  codicillaris,  acfi  appo^ 
fitain  eonon  fuitret.ldquc  nos  ctiam  alio  huius  Chiliadis  loco  iamdocui- 
mus.Qncmadmodum  &  illud  quodtamen  hic  rcpetcre  non  pigct,  nontan- 
tam  vim  cflc  dcbcrc  huiufmodi  claufularum»quantam  clTe  volunc  inccrprc- 
tes.  Cuin  vc  plurimum  nequc  diolantibiis  tcftatoribus,  nequc  cx  ipfo- 
rum  apcrta  expreflaquc  voluntate  tcftamcntisMnferaniur ,  fed  cx  notario- 
rum  ftylo  ,  non  folum  ctiamfi  dc  co  nihil  tcftator  dixcrit,  fcd  eriam 
quod  abfurdiuscft  ,  etiamfi  talis  tcftaior  proponatur  qiii  claufularum! 
iilarum,  ncquc  vim,ncquc  vfum  intclligat  ,  quam  vix  notatij  ipfi  fi- 
paucos  ex  iis  excipias  benc  pcrcipiunt.  Quomodo  au|cm  ficri  po- 
tcft  vt  ignorantis  voluntas  aliqua  cflc  intclligatur  ?  Qnarc  non  linc 
caufa  cx  ipHs  quoq  ie  inrerpretibns  pleriquc  diftinguunt  An  diftantc  i- 
pfo  tcftatorc  huiufmodi  claufula  infcrta:  flnr,an  cx  ftylo  lantum  &  dc  capite 
noiarij,vt  loquuntur,ficuti  diximus  in  fuperioribus  cx  Matic./i.i.Z)r  cenie^l. 
vlt.\olttnt,hf.j.nttm.$  [>o{i  P2r1f.conf.19.  ^  fuhje^.vol.i.  Grammat.  dectf.6u 
nnm.  71-  Quamquam  multo  fatius  cffct  omnibus  iftis  diibitationibus  &  di- 
ftin(ftionibus  viam  prardudi,  reuocato  vclutpcrpoftliminiii  iurcilJoquod' 
prodctum  noftrorum  &  Impcratorum  tcmporibus  fcmpcr  obtinuit,  vt  non. 
alia  celUmcnta  valcrent  qiiam  qut  vel  in  fcriptis  follcnniter ,  vcl  apud  acla, 
vd  coram  Principc  taif^a  clfcnt ,  vel  fine  fcriptura  quidcm  &  per  nuncupa-j 
tionem,fcd  itavtper  follenncm  tcftium nun  erum , non  vt  paflTiQiho- 
hodie  fir,per  folam  notarij  fcripturam,cjuamuis  piiblid  iuftru- 
mcnti fidc  munitam,qu«cunquc  a  teftatorc  didU 
»        &  nuncupaia  dfcncprobari 
i     -  -  oportcret. 
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J^t ntiUiintUhirtdu  rofAti  rePituere  heredit4tem*%/iil4iHtlitr  tf*/*.  > 
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D  M  X  W  V  N  T  quidein  iotfr^retcs  esines,quM  Ycri ffi- 

iDum  e{l)hcrcdcm  rogatum  dc  leftituefida  hci  cJitaceaon 
ceneridccuipalcuia-ieatamvmdcdojo»  cuipaq^ la^ qux 
JoJo  proxima  fit.Tra  cnim  cx  Neratio  icribit  Vlpianus  int, 
mu/itr  22.  i5./r<^  'D.  nd  S^.  TrebeQ,  vbi  ex  hcf  i  nfert  (i 
itiiut  dci^ciieriot)  vd  ali^  res  pcrief  ii>t»,noa  coj^i  cum  rcd- 

ere,quodfliii^kiliiei^  Sedtimco<ftiWvu]g&be0^ft$i|Wando»<^  ^ 
<jvitur  apud  VlpianonMO^cm  toco»5#rfjli  riWi  dlfrdkirt  jtUrnntmjtek^ 
int/i  cM/paiHon  /cuh(^  rehnt fnie  cofifnk**9§ifegentinJiMit^moH reirmitmm^ri^ 
jg||p.,5i<:  cjiim  pofl  Accurnum  inteUigunt»  vt  (idekomniifrario  tcnettur  Ktf- 
^^Cs  ctiam  illius  ncgligcntiz nominc  qiiam  in  rebus  fuis  aJhiberc  confuemf»- 
(i  moiioruca  iiiagn.i»propicreaquodi  inquit  Accurf.ncgligentia  quarin 
jiis  rcbus  cujpanua    reprchcfiden4^9in.ilienis  punicnda  a^cocrccnda 
nfante  i^.$.Jtmnritiie  iKftfiajieMlrmMat  vero  p riniomcft,  in  qtfo 
idintorerrarc.  Nani  ncque  dc  ii^agna  tti^gn  ^imilcjku^ncpliee»»,.. 
nus  fupradii^is  vcibis  loquitur,  NcqiKqiUUAacmi^DenrgUgirlri^ 
in  conicniandis  rebus  hercdtariis,  ciu&tationem  reddel^  vllani 
f>fob'jr'.;rrequencg!i^cns  in  rcbf.s  fnis.  Lcuiseium  culpaifla  eft,ft 
^iiis  miriorcm  t]uaiij  circuinfpc>5tiores  ht  niines  diligeiutani  in  rcbiis  fois 
aJJiibcrc  foUtus^non  niinorcnv  tair.c  in  alicnis  qnam  in  fuis  aiihibcjt  itetn 
ss.citi^4nfi.pt^.in9d..rtt»n»^ekU9<^  Ncc  rcpugnat  Vlpianus  in  d.  $.fed  enttk- 
^^'^-'^^'^^ii^mr^  Uniy n6 ad  "'^-^ 

f  qua:  ftattm  feql^W»  acfi  rcri|>bi<&c(|et  j^j^S^^^^it  liHti 
0  I  f ftwr jliiV  f|iijffrt|Titfj.l]l  i|l^jDi!ii(>^rfeM*  liiABk 
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iicg!igeiitiahcf«dii|8r»efquci'pn  iti  (uifVebtif  4^ruec«cft>*  CinriifAi^urfij' 
fiiiii  ^ooJ  putauit  vci  ba  iIU  Um  r4//»4>  >ppo!ita  dfc  vt1at«cafpc«|i|ijSriai  • 
turi<3c qu.i  Jictu f jcrat aifirtn u;  ii  ^cr abiatiuos cds abful JtOj  Afiu r*{^St>qu^ 

diflinguenda  funt  pcr  virgulam  ab  iis  quac  imtnc  liatc  prarccJunc  Jt  ckmidi^ 
flrAhercdehyeinoRf:cu,Cn^lAcndof47^avx.  qni(i  aliuJ  llinslcvt  4|fpari^o.i. 
rntioncm  cllc  .iijhrinatiuau»,qu»c ^onu  Jataui  culpj.ij,noii  qox  illain  e^cl^ir 
dac.  In  li unc  fetikt m  ,Ji h^ctffum  ^utd non  dtflraxit^c.ifH  eiijhrdhere  dekeret^ 
ftttrii  ftr  Utmn  euip^m  nmt per  anfuttmm  rekmfmiitid  eft  fer  Umm  »^i^f|V/>- 
#i4nbNam  &  qui  iion  facit  quod  Ciccre  debcc » facit  huc  ipfo  conus  i4  <|uod 
&cere  debet»vc  elliaiuritreguU  Lfmmnficit  iii.  Deteg.  Mr./SeciibddMi 
quain  inictprctarionem  ncnio  non  vidct  a  iicclionein  iilam  is  rebns  fun^ 
confueta Tteg  tgenttUt  cjoam  Accurliws  acccpic  pro  aJnnnaciua ,  ncga-tiuefu 
incndam  elfccum  rtgatur  ab  ca  ipfa  ncgaiionc  qna-  praccJit  dictionetn 
»f»acproindc  baiic  VJpuoi  eilc  fcnccntiam  >  vt  li  Jicres  ceifaucric  Indijft 
iMndis  rebushereiliuriis>qu9  poftca  pcrierunt>&eace(&uo  non  alifQr,diii-^f 
laii^habuei  ic><|nam  ^uod  in  luK  qooqoe  rebus  ita  ncgligens  elfe  ^^il^km^ 
fccnon  dcboat  liuiiis^lp«fatiojiemreddcre)tariquam  qu£  non  pofitdid' 
nifi lcuis culpa &: non lai.i, <]iiancacunL]uc fucrit ncgligcmia.  Scquiturapud 
Vlpianum  fed  etfi <des  vi^A fHnt  cnlpa  en<.'-,redd.  t  rattonem  vbi  bcnc additum. 
e'1:  cnlp  tciusy^mA  licct  vix  lit  vi  inccndium  ficri  pofllii:  finc  culpainhibitan- 
tium  U^.^.ude  offic^rafeil  vtffi.  iicri  tamcn  facilc  poccd  Cmc  culjia  paciista. 
m\iti%Lfi^ikdituid,if,depe'ic,  ^tmmod.reivtndti,  l./in$pd9^^K 
leg.  1 .  Quo  eafu  oon  eflct  cquum  tetieri  heredem  ex  fafto  iit\  " '  ^ 
riorom,quas vendcrc  aut pcrmutare ctij 


.0ti)pararet,ncc  potuit  ncc  dcbuit.  AdJit  VlphnusyrjttereAfifui^pdrimeM^ 
tdTtt& pArtUkmparnUi^fitta  tn frntlih  u  hi  non hAbentnr.  \ loc  vcr^  non  habet 
dubit.uionc  /i'Cuin  intcrprctibusllc intcli  g.is  vt  3c pa  tiis  &:  paiti;u partus 
vcnirc  Jcbcam  in  rclututioncquianon  funtin  fiuaibus  /.  vetH!  tfudjite  6^ 
!D.  de  vfitfr.\An  pecndit2B>DJt  ^r.qui  fl  in  fhiSu  eflcnt,  vt|qs  in  t  eftifii^a^ 
:oeili  non  vcnir; nt/.  in fideictmmtffainn t&,I>,nd SCTrtht  Sed  cu^jq 
^^jiii^^lfpoadeillo  qusrat  Vlpianus  quid  veniat  in  reflicutiofiemati|i^^^ 
hon  vcniac  ex  iisrcbi;^  hcrcdicariis  qua:  cxtant,  fed  c  contrario  fi  reshi^redi^ 
Cariz  aliqua;  pcrici  inc  an  rcAicucrc  dcbcat  hercs  id  quod  non  habet,  S(.:€tf-  , 
iuscu^pa:  r.jt!onetn  rcddcrc,  l  acilc  fufpicor  mcndu.n  fttbcflc  io  hoc  verfic. ' 
&  Jcgcndum  er.wtj^ro extant.   HocCaifu  vt  fi  inhcrcditatc  ^artus  aliijui 
eranc  •  ^  pafcuum  partus  >  qui  deceiTei inc  aut pMo  inodo perieniit^  cdni 
jjfil^ahere  debuiilet  hereii  t  &  negl  exiflct  non  per  Uultmpc  ia^^s  iw^ 
*4^(WciimfijpgIigentiam,fcd  pcr  culp4m]acam>  eurura^  q^dii^i^  n  ^'  "^ 
ratfoncm  culpcc  rcddcre  dcbeac.    Ratio  cnitn  illa  optimc  coiigruit^ 
frttcltbns  ht  non  hdbenrur.   Naiii  f\  in  fru^^ibiis  cflcnt ,  adco  pTeno  tufead 
hercdcm  pcrtincrcnt  vt  ctiamd  pcrlatam  i^fius  cu'pjm  pctiin"ent  ,  nihfl 
tamen  eo  nommc  hcreJcm  prarllarc  oportcicr,quandoc]ui4cm  caincilicxr 
'tarent  >  i^ihiJonugis  rcJlitucrencur  d.i.ta  fidetcomfrnjfdrin.^  .  M  qujCJ^ 
1btt|'i)i^lbu^^^  reftitoendi  ef&Ntfi  ex^aimtTlur 

Xi.ii^'^d^j|Mcnduin  n^|^o  c(l  ,  aii  perierintlata  ci!k1pa  hcredil^  , 
yi  pnorecari»;^tenea]tuiNheresculpa  rcJJcrc  quiali  d»BiiW<et 

-^-  jqtic pcriiflent  eoru  prcciiiii.ite/nfiverberatHm i^.n fia.D.de  rei^endic» 
:iQr6  ycro  caTu  ooa  tcacatur.  ^  ^^i^iitn  ^ponas  cxtar^^^^ 
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qno  qnxri  poflit  an  «^s  nomine  radonein  culpae  reddcrc  heres  <fe%eat>  de 
o  uo  tamcn  folo  VI«lus  hic  quxt)t.$abifdtiir  Mixi  VJpinnim  /ed  ^  ijjfij 

pian»t,pi*tg<li6iU«  jbnia  c6  tMMti  vt  heres  oncrctur,8i:in  iioc  priinibii 

vcr/ictjo incipcrc  trlftari  dc  commodo  hcredis ,  vt fciaturnon  quid prae^ 
•ftare  dcbcat ,  fcd  quid  polTit  detrahcrc.  Ex  quo  confirmatur  unth  apcrtiuj 
veruii)  ctfcquod  modo  diximus ,  ruperiortm  vcrficulum  dc  iis  partubus 
intclli^ndum  non  ^ui  cxcei\t,  fcd  (^ui  cxtare  dcficrint  pofl  ne^Icdtaro  lata 
<ulpa  ecorum  diftradtoiiem.^i  eDan  ptanc  iic^c  reftituendi  Untfidcicom* 
tniiurio»  un^uam  qui  fini  in  hddcommUMioc  ioCo  qa6d  nen  fimtin  kor 
^l^m^viilatameaincommodo prxftantur»  nccu  potnerint j8t  delraerint 
i(ftrahi ,  culpatamen  aliqnain  co  punjtQr>quia  neque  vilam  ci^  ea  culpn 
damnumfidcicommKTariocoutiiigitcui  partusipfi  partumquc  partus  rc** 
ftituuntur. At  cum  partus  jicricrurUjf^u/Ercndum  necellario  elt  cui  pcricrint, 
ac  projndean  culpaaliquahercdis  int«rcclll'rit,&ri  qua  intercefTitan  talis  ea 
fic  cuius  raiionem  reddere  hcrcdcm  o^ncac»id  eft  an  lata  Ctt  an  lcuis  Porro 
i$  qnem  fotnfwii  iMfCi  frcWtio  iljHW  poteft  qoin 

«qoum  itt»  vt  eamttnlBit,  id  eft  ^ppH^^inns-  es  lieftditate  reftitatt*" 
Nam  cunibct  raftopoffcffori  quipetitione  hcrcditatisavero'h«redlt  coa. 
nenirctur  idcm  tribucndum  cJfct  I.JI  <fuid pojfejfor  31.  ^.{tcut  aktem  D.  itht^, 
ffsrf.^ff;/.  Hicautem  plus  quam  bon^liJei  policllor  ei^  cuin  nthcrcs&  do- 
niinus,  ncc  ruium  ante^fed  eiiaaipoftrcfticucam  ^uo^uchcredicatcm  S«f#T 
f^dlf^Mpdetc^ered, 


^  ir 


JHHntnddmne verf.ejuod ftfi-ie  d.§.fed  enim,Et  de pimptibusf^tlis • 
^  btrtde  dd  ^nftru^tndat  ra  hered$ta>iM  dd  Uvhpure 

:  .     .  19.  f.vli*  4d  SC  T rebell, 

m 

OsTREMVM  quod  In  lioc  f.iMDitnr  illud  eft  Quoi^fm 

erttmhil  enmprdj^are  mmetA^a  it^eat.  Hic  autcm  vcrficuliis 
ll  qui  mihi  c  jrruptifllruHs  videtur,&  intcrprctationc  potif- 
mum  indigcre,rimu!que  cmendationc.   Primum  quianon 
is  acquiruncur  altcri  res  hcrcdicaria: ,  auae  vcl  vfucapiunturi^ 
{reiTioneacquinintur.  Fatit'enimilii|Qid  liere^ulncgiigcnt 


i 


m»  fteit] 

vfucapi  /.  afietuittMU 28.  itvtrb.jigmjic.  Proindc ,  qi 

'  cft  ,  aptari  <id  hunc  cafum  nbn  potcft  ratio  illa  quam  adf^rt  Vlpianasvt   -  ^  • 
probcc  niliil  dcbcre  lioc  cafu  hcrcdem  prxlbre  ,  quod  culpa  carcat.  Non         •  •  J 

cmni  culpa  fi<^rct  cui  tanta  tamquc  damnofa  negligcntia  iniputarj  po^^        ,     ^         •  i 
^Qinotutrit  &  debuerii  eiTc  diiigeiitAMr  ad  impediendam  vfucapuJnb  * 
Tmm  im  ^wit  lii^Altoll  ftaro^cMift^F^lfiilii^^l^n^poris  &  yiti 
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Vfucipio  aiitcm  fiius  Panucclarum  inipicins  quod  Vlpiani  tcmponbuspb-  ^ 
tincbai ,  non  prolixitatcm  icmpons  exigit  fcd  bicmiio  conduditur,  (|uod>- 
non  inagis  proiixum  quain  loo^uoi  tempus  dtci  poteft.  Nibil  eaiin  iaK^ 
li«cdilUt,&  vtroque  notntne  (ignificatucfiecenniuni  intefrprcfentes  &  vi- 
cenniuni  intcr  abfentcs  if^Pir  Unp  ii.  CM  ^rgfcript  .hni.temp0f.l-vme.C'^0 
fficAp.  trAt.sfcrm.  lunci,  l.fi  cum  ^ieiemmiffn  \6,    tyinjh.  D.^m  &  m  ^uih, 
mavum.lih>,nonfi4nt.lh'.riain  fi  c  contrario  velis  liunc  locum  mieJJigcre  ilc 
xdiCius non  vfucaptis  fc J  longa  poflcnTione  acquirms  proptcr  verba  illa,/rff-  ^ 
//.v/M^f  rerwpor^^.tacjcs  vtnonfatis  proprie  ac  partiic  locutus  fit  VJpianus» 
cum  dixit  cas  vfu  ac(^uifitas.  Non  enim  ficut  pcf  vfucapionem  ita  pcr  longi 
tempbris  poiTelfionem  acqulrebantur  olim  donunia  »  Mi  taociim  eiceptiaifi* 
ad  clidcndam  vin<tlcationcm,qp«  esceptio  eate  ob  cauiaai  prficriptioloa^ 
grtcmporifiappciIabatur</»/./Mp«r &  tot.  ill.  ttt,  Dtfrafcrtpt. 
ftfSaiQitLfeniiU.demor.  infcr.  \un^.i.\aod././u»tper/«»d  ^i.dere/ti.&fnmpt, 
j^iW-.Primufoj;  luftinianus  tuitqui  contrarium  ius  induxit  transtormata  v- 
fucapione  in  longi  tcmporis  polTtllioncm  &  vtriufque  iuribus  pcrjuixtis 
in  l,  vnu.  C.de  v/ucap.  trMnsform.  Hit  nimirum  tot  raiionibus  vidtts  cogbr 
dicere  loquh  Vlpianum  inhoc  Verric-decdibu$.non  «fucaptis  antlongp 
temporepofTeffia»  iediblatemporisproUiitateabfiimpti%»  St^oddfm^ 
j^reponcndum  efTe  4t^/Mii^M»delendamquc  didioncm  vySr,  taoquam  'vt^lC' 
^titiam  ,.additamquc  ad  interprct^inda  priora  illa  vcrba  pro/fxitMe  temperih 
cum  vulg.^tx  ledionis  njendum  iam  inualuidct,  ac  lcgj  ca-piflet  adjuifit* 
pro  <ji/«wj/<<.Quafi  piiria  lint  «cdcs  vfu  acquilitas  clTe,  8d  icmpons  projjjcitai^, 
tc  abfumptas>quod  tamcn  nonitaeil^vtdiximus.C^tcruuj  emcndato  crro^ 
vt  volgaris  Icdionis,  apparet  nullius /enfiis  efiie  didionem  vfum  Kon  enii» 
'vfiiconfiimiiotur  asdes,  quxpronntatetemporircollabontur  »  fedpo- 
tiibiioDvfu  «  cum  cxpcrientia  qnotidiana  compcrtom  fit  tant^  &cilii^ 
cdea  corruerc  &  ficri  dcteriorcs  ,  quantb  rariorcs  ac  pauciores  func^ 
qui. cas  inhabiiant.    Opponit  aurcm  Vlpianus  vflis  xJibus  de,  quibi«- 
.  paulloantcdixcrat  ,  a»dcs  collapfas  fola  icmyoris  vctuitaic  :  quam  «rdi- 
nciorum  xtatem  vocat  Papimanus  m  l.  domm  heredttartMs  58.  deJe^attL. 
£t  in  vflis  quidem  sdibus  ponit  VJpianus  didingucndum  cHc  ancyi^ 
pa  lieredi»  incendiuni  comigerit  ao  non.;  Sedin.c«llapfis  vetiifiiteiMl 
%  ,  indinindc  ait  nihil  dcbere  hcredem  pneftare  y  quia  culpa-  carcf' 
cum  fai£i;um  ipfius  nulluminco  interuencrit.  Q^.ratio  vt  uiprii  aog 
tigimus  5  nullo  moiJo  aptari  potcft  acl  cum  caf!-m  ,  quo  ardes  acquifitSr 
fint  per  vfiicjpioncm  ,  Cuni  indubio  fitmagis  uuod  imputctur  ei ,  qui 
icm  hcrcditariam  vfucapi  palilis  cft  1  quam  vt  culpa  omnimodo  carcrc 
cxiftimetur.    Quidni  cniiu  litctn  contedatus  cli  &  lan  euicit  , 
"vfucapio  conipleri  poflet?  Quare  necAccorfiusipfe  hocdiffibularepo^ 
«eft  »  q4ii4iftinguendufla  eflc  vuir,  An  culpa  heredis  aliqua  intcrcclW 
lit  in  eo  qood  vfucapioncm  non  vfdrpauit^an  aoUat^  fet  rorfttm 
cafum  aliquem  comminifcatur,  in  quo  ftt  heres  cxtra  coip.am,  /up* 
ponit  impedhura  fuilFc  ilium  dc  faclo  nc  poflet  agerc  i  quod  pror- 
fus  diuinaiorium  &  commcntitium  cft  ,    adeoque  alicnum  a  mcntc 
VJpiani  ^ui  dcco.hcrcdc  uai^.q^ucm  certuin  itt  culpacarcrc  ,  quod 
aon  de  alio  ^^'fji^iSi^ke^  jpotdl  ,  quilm  cro-  qui 
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Vtk  tt&m  Imic  «Bytiri  qtucqiMoi  poicft  » .  nt MimI  qukiem  csr  eas  json 
ftfiECecit^quas  ponriiius  vetuuate  &prolixitate  tempons  tam  cadticas  fi|lpb» 
TrsnouasnerinciJius&eritmindrqiiedirpendiorum,  quam  icfici  cornien- 
tes.Alioqui  fi  rcficere ardes  minorc  danino  potuii ,  iiiiputnnduni  ci  cft  cuf 
Mcccirarios  rn  cam  rem  fumptus  non  tecerit,(i  modo  ex  ipfa  hcicditatc  ha- 
bMit,vndetaecret ,  cuqfirciretautrciredcberet  itaiuseiie  vtqui  inconfcr- 
uaa4iiftiMitiKr«diiariis  fomptus&di  ioQtib 

j^fCtrem»jmputeiitur  heredi«lioeeft  ei  computentur  vt  taotb  minus  refti- 
tucredebeatcumreftituithereditatem.  Sic  enim  accipieadum-eft  quod 
Pauius  fcribit  in l.vln  pnre  i^.^-vlt.eod.tit.adSC.Trelf.Kon  quomodo  acci- 
piunt  noQri  paflim  poQ  Accurfium  vt  hi  fumptu^  damno  cedant  hcrcdis,  . 
aut,vt  difbingui  oportcat,quomodo  diflincuuntijomnes  an  fumptus  facti 
fmt  tn  pra:rcntem,an  in  perpetuaiu  rci  vtuitaCcm.f;c/-3,    nos generMhter^.  D» 

imfinp  mrtk-data/fA^i.Nzm  cuqn  ipCtim/inimuU    faftnumdi  nomai,       .  • . 
lubfitiNjftn|itfMn|pof|f  »  ailc^  vt  C\  tefiator  eo  Trus  fit « aptum  eiiftimettir 
ad  induceo^O}  fiifB|^^ftMflum  /  jtliAm  i6.in fin.  D.  de  anr.  ^  ttrgent.  l§g^ 
Confequens  eft  vt  non poflint dtci  fumptus  tadi  ad  conreruandas  res  htrf-  ^ 
ditarias  nifi  qui6)d;i  func  ad  perpetuam  earum  vtilitaiem  ,  quos  proinde 
minquam  arquuracft  compcnfari  cum  fruiSibus.  Vtncciiios  qui  iaiSti  . 
itiiit  in  rcbus  diflrahcndis  quasdiiUahi  oportuerit./*v/(<$.i»  c$mpMait0ttf 
d$  imrJtHk  Necesim  vUa  praeieiia  MlMi  eft  rcriiaB  qoje  diftraluuipirft^ 
m(i  vt  precium  ex  ea  diftradioue  rcdinmr.  Qgod  pocr6  veiiit  in  fidei- 
'  ^fHmiffam  leg.  pUne p filiMm  94.  ^.llluUfftAJft^ifmAmm     25.$. fi ^nis  J?« 
Hmmmf^mlSC.TrtieU»  £t  coofcqucnier  fumptus  ad  diftraheadum 
dos9  Kcredia  ftdeicomminfario  relliitui  oportet ,  tanquam  quorum  vti- 
litstem  folus  fidcicomminarius  non  etiam  heres  fentiat.  Quemadmo- 

dum  igitur  in  fuinptibus  Qui  ad  didrahcodas  res  hcreditarias  tadi  func^  ,  '*  "'^ 
diftindio  iUa  inttffprettfm  babqrc  lo^^jOi^ 

taiat  •  aa  va^tdA  perpetifiHll'.v^l||ikMl|p|^  ita  flj^jue  In  fiii  ({uoc  ;  ) 
.  Iieresad  herad|;(i^arum  rerumconferuationemfecerit  yldm  -  . 

^Uaptoum  genere  fimpliciter  IrindiftinA^  Paulusloouatttr.  Quarc  nec  .      ,  .      ^  -1 

Acv.nrfius  in  hac  diflinctionc  conquiefcit  ,  fcd  quan  minus  fjbi  fatis 
facicns,  aJiamadfcrt  quac  tamcn  longc  improbabilior  cft  ,  licet  fol- 
Icnne  iili  fit  cas  poflcriorcs  adfcrrequas  probabiiiores  putat,  nincum 
aliud  apertc  fcribit.  Ait  eniaa » heredeo;^  dixi0c  Paulum  pro  fidcicom-  , 
m|Cr||^  »  quod  poft  reftitntai%J)e^^  •  ^ 

leat  ,  is  tamen  cui^reftituta  ift  incipit      iieredis  ioco.  f^,.  . 
defideicmmilf.  hereditAt.  £t  iu  vult  cundem  fe.nrum  ef*. 
toqucntis  de  hercdc  ,  &  Vlpiani  loqucntis  dc  fidcicommifla-j  "'p 
rio.    Quod  fanc  non  modo  improbabilc  cft ,  fcd  etiam  ridiculum.  Nuin- 
quam  epim  adc6  impropric  loquuntur  lurccQnfuiti  vt  heredis  &:fidci- 
(ommiflaq^^ofn^m  coofundant  •  quz  non  minus  iurc  c^uam  fono 
TrrbnMiiir  ^|iftiiijjjp^tiii  :  Tum  ver6  piazim^  okm  de  Weds  tra^o^ 
4fm     iflf.aia^iliiitioiiciii  ^Ajci^miiiiirarii « fitit  dc  fidcicimnmi ' 
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ANT-  PAlMtr  DE  raitOR  PRAGMAT. 

AfiCttr(tus4ftf4l.f^4^«mf»MiySHuvtprobetcarcreciilp«  heredei»  qui  ptSas 
eft  viuCapi  ante  rcftitutioneai  aedes  hcrcd  itarias>  (iiaile  eife  qnod  Vlpianiis 
faibit  iff  l/i  qnid  pofcjfor  i^.f.pemtittDJc  hered.pem.wj/lk  polw  iixiputai  i  pr^ 
doni  cur  paflus  ftt  dcbitorcs  hcrcditarios  Iibcrari,vel  paupcriorcs  ficri.  Scd 
funt  ifta  longc  diflrnnili  i.  Rationctn  cnirrj  iticui  Vlj^»ianus  co  iproioco  fuU- 
iungit,qii6d  nonpotucrit  prGEdo  conucnirc  dcbitorcs  hcrcditarios  cum  a- 
<^ioncoi  ipicnonhabucrit  qui  vcrushcrcs  non  fuic :  c[uae  Papioiani  cciaiH' 
ntiocinatio oft ivAliiww  59.i>7 ffrindp,Duh4dmmJi§itt*  At non  idem  ditt 
jiotell  dc  herederoeito  reuitoere  hcrediutem»Hic  efflim  poft  aditionem  & 
antc  rcnituiionemhereditatis  ci\m  llthcresvcreacdominus  habct  vci^ 
vindicationcm  rerum  omnium  hcrcditariaru  pcrijuam  poflitafliequi  vt  rrtx 
iUx  hercditaricic  ab  aliis  bona  fide  poflefla:  nccdum  vfucapta!  fibi  rcilituan« 
tCr.Proindc  li  non  agat,certe  non  carct  cu]pa,cuiu!>  rationcm  iilum  rcddc- 
rcarquum  cilircx  caneghgcntia  contigcritvt  poflmodum  vfucapio  »me 
reftitutionentcomplevtur:  Nifirupplcas&diuincscum  Accurfio,  defa. 
AofVt  ipfe  loquitufiiinpoditumfiiifleoeredem  nc  agcrc'potaerit>^uam»iti 
de  iurc  nabuerit  adiooem.  Qgpd  etH  permittam  tibi,  nihil  camen  aliad 
aflequerisnifivtcogas  mc  faccri,  Adhibendam  ellehoccafu  diftindioncm 
<]uam  tamen  fiitenrc  ncccflc  cH^ab  Vlpiano  adhibitam  nullam  fuiflc.  Scdde 
ilio  cafu  c]uoncgIigcns  fucrit  hcrcs  in  conuducndis debicoribus  licretlitai-^ 
riisjfcparatim  crai^ixdum  cil  cap.fe^. 


ERROR  TERTIVS.  - 

Di  aBime  fnhfidiariM^^udm  JUmtimnffmt  emtrsMiitm  • 
ktrtditMrioj  Itiferates  rempore  ex  neg/f^entishtrtdm 

'  iidi.fi heret  ittftitutus  jOt^vk^ML.  -         ,  .  - 
m,  ad  Trek 

/S^^^^^l^^^jC^UemporsIisadioTeliaaft    bereditate  qoam  heres  iafiH 

t^>\  VcMi!  ;t  cjuo  cxperiri  heres 

"  "i?  ^ntc  rcilitutam  hercditaiem  potuit  imputabitiireicni  rcftitu- 

y-q  ta  fucrit,inquit  Vom^onwsin/.fiheraiiiftifMmjo^f^vk.LuU 
i"^  *  SC.Trehell.SvCas  cit,ncc  is  obfcurusjCorrcrc  rcmpusfidcico- 
millario  ctinm  prius.qu-im  fitci  rcftituia  hcrcditas,&:  c]uamuis  nulla  iplJus 
propriane^ligcntiaiitjimpjjcaritamen  ci  negligcnti.im  hcrcdis.  Ratioci^, 
^uiacikmherdsamc^uiUBreAitoerjthercduatcm,:]gccii  iacultatem  iubcac 
&  <]uidcmfolu$906netiamfideicommi(lirittsqtiiaotereilitutton«m  fKuti 
non  habetrcshercdicariasinbooisnee«asaIicnarepo(Ietiicancc  a^iioncs 
viJas  excrccrc  potcft  Uitfrttor  y.^.fkid peamtm  DM  inr,  dehkt^on  alte» 
riusquam  hcrcdis  ncgligcntia  vlla  cflcpotcftcuius  rationcm  habcri  opor- 
teat  in  huorcm  dcbitorum  hcrcditarioruni,qui  tcmporali  duntaxat  a^fio- 
Jic  tcncntur,vttantbcitius  hbcrcntur,ne  cnim  ratit)  vJla  cil,  cur  dchitori- 
busJiereditariis  cripi  dcbcat  commodum  prafcriptionjs,<juod  cx  lapfu  tS- 
tpfh  nandfcuntnfycto  pet  foajionilctcat^uowinibfotcmporc^onuen 

tifinc 
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-  *^  fidcicommifli^ignoraiK  l2datur,qui  CcBkMt  tkik  minut  teiiipil|M». 

'  bicurus  cft  adcospoftrcftitutam  hcrcditatcm  conucnicndos.  Quamq&m 
fi  poit  hcreditatis  reftitutionem  iplc  cjuoque  negligcns  llt  in  agcndo ,  c^m 
ci  fupcriucrit  tantum  tcmpons  quantum  ncccllc  tuit  ad  contcllandam  li- 
temi&  perpetuandam  a6tioncm:Liit  ianc  c^\od  ipli  quotjuc  imputctur  qua« 
jreoon^ricdiligcntior ,  necipfitencbitorfimt  olip^tiiiibain  ncgli- 
.  yeaniiwqu«i>  purgarc  ipfepcr  diiigcmiampropciaiiifi  vokiiirct^  vciquc 
*  pQIBifllieC  Qgldcrgo   «itcrcftitotam  hercditatcm  totum  tempus  pr«te« 
fierit  intra  quod  propon!  potttcrat »  &  dcbucrat  hercdiuria adio  iHa  tcm^ 
.  poralis?  AiriifTacritadionon  tantiim  Jicrcdi  fcd  ctijm  fidciccmmiffario, 
<juia  verinn     diccredcbitcrcs  tcniporclihcratos  cflc ,  ncc  ahas  adioDcs 
pcr hcieditatis  rcilitutioncm  trnndrc  pollc  m  hdeicomniiliarium  ,  cjuam 
^ua^rei^icutionistcmporcfalu.t  linthcrcdjtinquarummimcro  ea  cITc  non 
pottft^us  itm  tqmM  tempore  fiibkti*  Id^c|iic  cft  fi  reftituta*  hcredi- 
ttti» tMtfp^  lupcriit  tiQMt  alkptid 'temporti«4j|iai>  ii^ilBcoclam  »  fed . 
inimis        occetrc  fit  ad  fitem  comcftandam  ira  vt  &leieommifl«b|S  n&^ 
propria  neghgcntia  fed  tcmports  anguftia  impcdiatur  nr  pofHt  litem  con- 
tcftari,fic<)ue  cogatur  pati  vt  dics  adionis  cxcat,vt  w  l^iih  hoftibm^^S*  vlr,(fr 
l*ftef,D.*x  fHth.cMuf.mator.l^on  enim  cb  minus  vcru  eft  perire  icmporalcm 
ai^lioocm  (iimperui  bitorcsherctlitarios  nihil  fadum  Cn  quominus  iiue 
ab  heredciiuc  afidciconHiriflario-coooeojreiitur,tamctfi  hercdis  ibJiot  n6 
•^«tiam  fideicommii&rii  lie§ligcntit  intcrccflerit.  Sed  vtroguc  ifto  ^Ai  tc* 
tlicbiltirfidcicommiflario  hercs,vtnegligentix  &  cuipa;  fuar  rationcm  red. 
dat,  perindcadi  adcs  hcreditariasculpa  fua  vel  inne  abfumi,vel  vfucapi 
pafTus  crt^etjcum  Sc  inccndium  &  vfucapioncm  prohibcre  potuiflet.  Qiiod 
&:  Accurfius  &  cartcri  omnes  benc  trMkmt  ad ^,p,vlt.fx /.mulffr  li.  (./ede- 
fum  ead.fiuAc  cuiusiientcmia  &  emo^dationc  fcripnmus  in  pracccdcntibus. . 

TeocbftnrftrtemJiciMaoAalitaiSimie^lV^^^^  fcilicct. 
fideidirmmi&m  adhucpcti  poflit  quafilHdifli^MtM^fttomimjtametfl  oilmlft- 
rcftitr.rn  fintpramrcdioncm  iftamtenr)poralcm,vtei!cnit<)uoties  alim.id 
tlceft  rcftitutioni  cx  co  quod  rcftitUcrc  hercs  dcboit  dd:lihtre$  70.$.i./.4rii* 

'      ^'^.verf.ne^He  fidetct:mmiJJutneodjtiul.  Atcjucin  hoc,vt  dixi,  omncs  in- 
terprctcs  cunicntiimr.   Scd  qiiid  f»  hcrcs  non  fit  folncndo  ?  lidem  pu*- 
tant  Jandam  tlfc  illvj  cafu  adtioncm  fubfidiariam  aducrfus  dcbitorcs  quam 
uislibcrato^  acfi  nondumc0cntiibcrati,  A^ioricm  inquam  vtilcm&  cx 
tUaae€{uitate,Necon(equanc»rfii»i9icrank«xncg]igeHttahcredfs  hipnBi»» 
.dldum  fidcicommiflarij.  Sic  eoim  Caftren(is  qocm  cartcri  fcc|u<»nior*4Mi/ 
*^^lft^Ji»il«6ybiaddit,quod  magis  eft,  idcm  admiitcndum  cflc  fi  fcrt^.  idc6 
tcntfiwMts  non  pGflii,q\iod  non  fucrit  in  cu Ipa  ]ata,cum  «on  nifi  latxci]l<* 
^  noininc  tcncat  ur.   xMouctiir  autcm  Cnftrcnlis  exteg.t/him.  D.  de  eo  ^er. 
fuer7)fa£i,arum cuius.  priiu  ipioVlp:;)niis  fcribit  cx  iUo  cdido  aducrfus  eura  . 
<jui  doio  fc€i^^K>ininus  qms  m  ludicium  vocatus  ltftat,in  f;i<fu-m  a- 
i.^nC»/:Comp|iiiiHvquanti.8dod  .in  quo  i^i^  > 

:  In^uit^  dcittcitilr  Gl  ^uid  iMBMrj|  a«^is  ob^  tam  jcm  , 


4it  ANT.  FABRI  DE  ERROR.  PRAGMAT. 

i-it.Ti^mrobiidt7>/4»f);(ir  fidlitl^fnit  fMmmkii9iudid$filkitiffilunim 
umfiarit  y  ^t^juitis  eritMmsffm  ipfum  rtnm  refi^tirism  sQiMumeoii^eferej' 
m ^rtpMT dtiimn  aiteniim  rcm  lucrum  fitciaty  ^  4£br  dMmm  MdfidMiHr,  Mo*^ 

uctur  ctiam  ex  /e^.pUfte/i  fihumo^-     udelegAt.u  vbi  luliaiius tradins c^C/ 
co  qui  hcrcditatcm  cx  (^ua  lcruus  cius  inftitutus  crar,i  cltitucrc  aJtcri  roga-r. 
tus  j  cum  fcruum  antc  aditioncm  aJrcri  vcntiiJciat  >  quxnt  an  licrcdiia-4 
cciu  reflituerc  cugcndus  Hc  is ,  ad  quem  hcrcdiias  cx  eniptionc  fcrui.  hprcrv 
dis  fc r i p t  i  peruencrit.  £t  ait  coi^pelIen<!uiii  tSt     lideicoinniifn  refiilj! ' 
totionetn  eum  <)ui  (eroum  niumbereilem  fcrlptom  vendiditi  cum  pro^ 
cium  hereditatis  quam  reftitiiere  rogarus  cd ,  1iabc:t.  Is  at|tc«n » iaqoiilf 
ad  qucm  hcreditas  excmptionc  fcrui  Jui  c(iis  fcripri  pcrucncrit>cx.cau{ji 
cogciidus  critfideicommiflim)  prrrftarcjiu  cl},li  doiuinus  iliefcmi  hcrcdii. 
fcripri  foJucndo  non  crit.Mihi  camcn  ncquc  vcia  viJc  tur  ifla  Caftrcnfis  5^  - 
fiuftrorum  fentcticia>neaue  cxfupradiclisioci&bcnc  probari.  Qijd  enim 
potcd  imputari  dtbitoriafls  Iicrcdiuriis  qui  tempore  libf  rati  (tint  %  vt  poilJ 
eamliberatiooem  recidant  in  obligationem  &  adhuc  conutnfrt  poffint^cf^ 
non  eflcnt liberaci  ?  AutquomodoBcripotcftvtextiiKf.i  &  finita  tcmpore^ 
adio  rcfufcicctur  ?  Scio  rempus  non  cfTc  modum  toi|cndaccibligationis  leg^ty 
ehHgatienHm  ferc ^^."i^.  piacet,D.de  oiflt^,     afl.  ^vo  argumciito  vidctnr  vti 
Acciirlius  4vi  d.Lv't.de  eo per  ifHer/if^ti.eri:.Scd  fcparanda  cll  hac  partccbli  . 
gatio  ab  adtionc.  ObJigacioquidcm  fcmcJ  contraCta  nonpotcft  ip/b  iurc,, . 
C(*lli.9f  ifiniri  temporc^uia  ncc ab initio potcft-obJigatio  conAttui  ad  tcm* 
piis^vat^^  q»o4iemct'. 
deb|tti..f%itnonni^ceitis&  lcgttimis  modis  deoeri  detinlt^tntcr  quo«i 
t^mfrtisnoncft.Acaclio  rcin|toraJis  i]niturtcmporeipIb  iurcoecficri  po-^ 
tcH  vt  poft  tcmpus  ipio  iure  con»pctat,cum  ab  initio  cam  Ic  gcm,  nntur^itnii: 
&  condicioncni  hnbucrit  vtcerto  illotcmporc  finirctur,piita  '1  actio  fit  rcd' 
hibitoria  ex  cdiJirio  cdicto,vcl  pr.xtoria  qua?  veJ  quia  rci  pcrfccucionem  no 
contineat,vci  qua  aJia  cx  caufa  fic  annaJis  vt  a^io  de  dolu  /ee  tn ifeBorartfS ^ 
4^(0^/ij.ai^4£^fM.Alfoqul  dicendom  cfret»omnesadioncsiinnaciita  M  iptq^ 
iorf  ciTc  pcrpctuas  >  nulljs  vcro  temporaJcs  ni(i  ope  cxccpttonts  t  quod  talijr 
l^m^  SoQ^iinv^ioncs  quardamtcmporaIcs»(icdi£be  quodccrto.taii^ 
timtcmporevin.inr,poft  quoH  tempuscam  fintniortlMt&  pcrcmtpar  nc- 
ccfTc  cflct  ilKis  rcfufcitari  vr  txcrceri  pofTcnt.  Erant  aurem  olim  tcmpora- 
lcs  foI.c  honoraria.*,noii  ctiani  ciuilcs.vtliiflin.fcribiti;?  tit.de  perpet,  ftltem'-. 
por.4ntott.  Hodic  vcrb  ctiam  cjui!cs,poft  leg^i.n^  ^.c  de pr£fcript,^o.ve/  ^o, 
emtttr,  Cum  crgo  temporales  afttoncs,  qux  rcli«5lae  fuht  tn  heredicar 
tcftioienda  »  ^nitae  U  inortusc  rcpcriuntor  «  eo  tcmporc  quo  reftitoi 
tor  bereditas  »  fierl  ccrtc  nequit  ,  vt  fideicommiiTario  vnqoam  v< 
con^pctant  9  vci»dcntur ,  quandoqui^enr  in  cum  tranflatat  non  ftmC 
per  rcftiiutioncm  hcrcditatis ,  non  ob  id  folijm  quod  transferri  non 
poflTit  accio  qua:   iam  ni;IIa  cfl  tanquain  tcmpoic  finira  &  cxtinda» 
vt  dixi*,  fcd  etiain  ,  quia  ciim  noflri  vclinc  cam  actioncm   non  rulij 
in  fubHdium  dan  aducrfus  debitorcs  iiberacos  ,  &  ita  dcmum  fili^; 
net.lllt  non.iSt  tojoend^t»  aut  in  lata  coJfa  eflc  1100  prt^ietar  9  prtot 
cll:|;^b!mi(#N^<^  agi  oporii^  aiiK.laltero  agi  poffic  »  quam  vc 
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ic  af^ionc  ifta  fubridiaria  t^a^ctur.  Piius  erg^o  clT(;c  vt  adtio  iUa  qu«  con- 
tra  heredein  eo  cafu  competit  >  transfarfehir  in  fideicoiDtninaruim 
vt  tMB^  .M  poffct  iUa  *^«i0'intcrprctet  da«  cootr^  'U- 
bericot  iiifciwff<t.-  Atqui  fUri  aonpoteft  ttlMrct.traiuferat  comra  li' 

tpfum  adioaem  vliam^pra^rertim  qox  n5  c«mpetierit  defii]ido9&  cui  ca\h- 
faiM  dcdcrit  ncgligcntia  hcrcdisqu«m  illcadmifcritpoftmortcmdcfundi 
adeoqucpoft  auitaiii  hcrcditarcm.Hcrcditartam  enim  a^tioncm  clTc  ncccfl 
fccft  vt  m  Hdeicominiflarium  tranfl.it.i  intcUigatur  pcr  rcftuutioncm  cjc , 
Trcbcliiano  UMitn  tamen  ly.f^Ms  efeTrtiellMm  ad  SC.TreM.  A dc6  vt  fi 
qoai  a<f^iones  herei  aci|iii(iaerji  poft  aditionem»  quafottis^ependeant  i  c6«. 
tn6ta  dtfaaStU  9i  i|uas  i<le6  tn  ndcicomntiilariuintraofite  ftqaoin  iittipe'' 
citlitamca  cedione  opus  Ht  ad  castraosferendas:  Non  fufKcicnte  (cillCA 
cam  rcm  poteftate  ScnatufconiiiJti  9  vt  [n  elcganu  fpecie  Lfikeret peeumam 
fjieod,  Ergo  multo  miiius  fieri  c]iicar,  vt  pcr  rcftitutionem  cx*I"rebclliano 
tranfcat  in  tidcicommiflarium  actio  vila  contrahcrcJitarios  dcbicoreS;,pc- 
quediret^Uyquam  ponimus  tca\pore  fublatam  ciTc,n«quc  vtths  &  fubiidfa- 
riatquia  non  eft  hereditacia^cum  non  compctatnifi  obnegligentiam  &  cge^ 
ftatem  hcredis,qut  ncecr  cedere  poteft»iciHii  taattoaMt  vt  ipli  peffic 
irtneceam  interprctcsdentfidcicooimifrario  nidin  fbblidium  elusquir&j^ 
fcs  ipfetenetur.  lUud  vero  lomge  abfurdius  cft  quod  Caftren{i»addit)aKQud 
dandam  adtioncm  hanc  rubfidiariam  aducrfus  dcbitorcs  Iicrcditarios,(i  ho» 
res  non  fucrit  in  culpa  Jata.  Etli  cnim  vcrum  eft  non  tcncri  hcrcdcm  fidci^ 
commillario  proptcr  dcpcrditas  rcs  hcrcditarias  j  aut  dctcriorcs  factas  nili 
lata  cuipa  imeriiencrit  l.  muher  22.  fed emm.D-^td  SC»  Trehli,  A cta- 
meo  aotymioibsrqnum  eft  ob  negligcntiaoi^  Ii^ftdi»|||iegi1lobitorcs  iam 
liberatoijc^^resipfifllOiitcfi^  teneri.eos- . 

in  fubndiailitiooftri  volunt ,  hoc  ipfumtanW«^ttoii  ^<d|}|llfeaeri  quem 
jn  fubfidium  nort  ilkjd  cft,  Ita  dcmum  tencri  fi  alfiis  non  tencatur,  fcd  aok 
potius  c  contrario  ita  dcmum  tcncri  fi  ah us  tcncaiur  quidcm,fcd  c/ficaciter 
conucniri  non  poftit,  vcl  quia  non  fitfolucndo  ,vcl  qua  alia  de  cau/a ,  vt  in 
iis  iplls  legibus  quasprofua  fententia  Gaflrcnfis  adducii ,  Id  eft  $n/.  vlttm. . 
2>.  dete  fer^nemfA  mt^diSlA  LfUne pfiUkmo^-i***  de  UgMit  pri. 
JM.  de  quaruin  tamM^tciltif|.&.atioae  pauII6.fttfiilstraaandumno,. 

.1  •  ■ 


.  ERROR  qyAKTvs.. 

M  &  r0^im94.^US»fmtif*pJ4^i9jtr^^^^  *• 

"    /  ••    •'•  ■ 
Xjhocedidojinquit  VIpianus»adacrfuseiih)  qui  dolo 

•7     /v>  ^'^>  quominusquisiniudiciumvocawsfifiatjin  fa^m  a- 
U^^^^^^^  tfUocompctirqoantiadorisinrcrfuitcumfifti:  lu  quo:iu4t- 
i^i^A      fi*^"«it"*'   quidatoPa«Mfcrit  ob  cam.rcm-VcJutrfinews : 
^-^^'^^^  temporcdomituumreifibiinterim  adqtxifiir,  auta^lione li- 
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neacio  non  fuerit»a*quiun  e^it  tdiierfiis  renin  if  Aiii  reftttutoriam  •dioncm 
competere»  Kc  propcer  doJom  alienam  reos  iucrum  £iciat  >  &  wStor  damno 
affidattir.  Verba func  hueafqne Vipiam»ex quibus  foient  noftri more  (tib 
infieriegeneraliter}  Adionem-tempore  amiflam  fcmpcrreAitucndaiii  e0e 
aducrfus  cum  qoi  ob  alicnam  ncgligcntiani  liberatus  crt,/i  is  qui  ncgligens 
fuit,  non  fic  folucndo  ,  Nc  alioqui  cucniat  vt  alicna  culpa  &  ncgiig».nt:a  ci 
noceat}Cui  nihil  potcft  imputari.  Quani  tanien  prupoiitioncm  gcncTalitcr 

,  veram  nonfflc  apparct  fatis  vcl  cx  ee  folo  quod  proxim^  di/putauimus  in 
petfona  dcbitoris  nereditarij  qui  ctlm  non  nifi  temporali  adione tenererar 
Jiberatus  foit  temporefer  neglfgcmiam  Jicredit»  qni  a^ionistcmpus  exire 
paiTus  fic  antc  rcftitutam  hercdicatem.  Huc  cnim  ncganianis  polie  vi io  cafu  . 
•conucniri  a  fideicommiflario  quanuiis  nullum  hjbituro  rcgrclfum  aducrfus 
Jieredc  ncgligcntcm,fiuc  proptcr  cius  inopiam,  fiuc  quoii  lit  cxira  lata  cul- 
parn,cuius  folius  nominc  tcncatur.D*.bct  crgo  f  prauicta  Vlrvani  fcntcntia 
4k  ratiocinatio  fpccialius  intcUigi,  £v  cuiu  calum  rcllringi  quc  \'i|;janiii 
tracfcat»autadalium!i»ilem»idcil,  m  quo7cus>non  tanr&mhpfiitemporis 
liberatus  (it>(ed  etiam  dolo  malo  alccrius»  &  citra  culpam  eius  qui  agcrc  po- 
toit»quem  lex  ponit  cgilfc>congruo  ccmpoie,  ac  caiu  t.pport..nc  vc  a^iuuis  ' 
peremptionem  impcditurus  fiicrit»  tireus  qui^in  iuciiciu  tilii  ucbueratfdolo 
alrcrius  rcccntus  non  hjillet.Hoc  enim  cafu  ncmo  non  vijct  apcrtc  iniquiini 
clic  vtuiuanino  moretur  ador  cui  nihil  i.i  putai i  potclt,cuni  Ino  temporc 
ihflitLicrit  adlioncm  ,  Itc.i.quc  vt  lucrum  fcntiac  reus  cx  Jolo  inipcdicntis, 
quaiuuis  non  fucric  ip(eparciccpi  Joli.  Quia  dolus  vnius  altcri  iicuc  noccic 
neif  debety ita>ncque  pffodciTc.  Prodeffet  autcm » (i  reus  iudicio  excmptus 

'  ^dcb  libcraretDr  tcmpore  vt  nulto  calii  pofTet  conueniri  ab  aAore»  nec  li  a- 
liam  indcmnitacisconicquend.T  rationcm  afcor  cncchabiturusJDices»Hac- 
rationc  (i  bona  Ht, pcrindepofle  derendi:Non  dcberc  igitur  rcum  tempor<| 
Jibcrari,qu3muis  ciolofus  fit  fohicndo ,  Ciim  non  poflit  ci  libwratio  contin- 
gcrc  qinn  iocrum  hoc  ipfo  fcntiat  rx  dulo  alicno ,  ac  proinue  quin  dolus  a- 
licnus  ci  protit.Scd  rcipoiidcbc,  JL  lim  licmum  cfie  iniquum  vcdoius  vnius 

;.  altertprohccdm  vtilitas  qu^  ad  alccrum  pcnieniret  proximam  &  immcdia. 
tam  cauiam  baberet  i  dolo  alieno»  It^mque  ciim  cx  eo  dolo  alius  damnum 
patcrccur.Qnid  enim  rcfcrt  cius  qui  dolum  paflus  ef^  quod locrum CX eo  do* 
!•  aiiqupd  fenf  irus  fic  aducrfarius»(i  nullum  ipfc  cx  co  damnum  paciatiir?Si* 
quiJcm  thci  f  )Ict<]Uod  &:  vcrilTimum  crft,  id  quod  vni  profit  ncc  alijnoceat 
Kicilc  pcrmutc.ulum  &  indulgcndum  clfc  l.m  credifcre^^,  D.  de  eutf!,  /. 
itemF.'riu  tn fn.^D.de ai]UA  •■'  pfitn.arcend.  Arq;:i  ncutrum  horum  in 
propolltafpccicaccidiccum  is  foiuciido  c(l,quidoio  iDalo  fccit  nc  in  iudi- 
cioreusiifterecur,  Namex  vna  parte  verum  eftliberari  rcum  ipfojttre»' 
nontamquod  alius  ille  dolum  adiniftrit  >  qo^m  quiapraiterierit  teropas 
intra  quod  excrceriadtio  Scpotuit & debuit :  Ec ideo  licct aLcuiusextranci 
dolus  in^re  i  Atcrueneric  qui  amittcndae  adionis  cao^m  dederit » Noo  id- 
circotamcn  a(flio  potcf^  auc  perpccuari  auc  in  longiustcmpus  cxtenc^i  fjuam 
iplais  natiMa  co.iicio  fcrac.Proindc  finiri  eam  tcmpore,  &  ipfo  iurc  quali 
moi  tecxtinguincccflc  cft.-Nam  &  finnccur ,  ctiamii  nullius  dolo  imcruc- 
Ai^Utc  ceinpn&praaciitflc^Non  crgopropcerdolum  immcdiatc  finitur,lcd 

quod  ccuipusprarteriit» 

« 

« 
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«cci<Ieri(  propter  iol«iii*  £i  «itera  yer6jpattefiiiUuffl  ei  eo  ^olo  dtttmni 

EHdtar  aaor»  fipoffit  indemnitacf  plenimmani  confcqui  ab  illo » pcr  qnein 
^um  cft>quoniiiiils  rcus  in  iuiiicio  iiftcrctur.  i£quicnim  paratam  aftioN 
ocm  habicbruf  eft  aductfus  illum,irfibparatiorem  qujlro  adueifus  alium  qui 
in  iudicio  fifti  debuit,  um  potucnt  adio  quac  tcmpore  finiia  cft  longiorcni 
habcre,m3girquc  perplcxam  ^  implicium  fadi  quarftioncm.  Igitur  dcficit 
hoc  cafu  acquius  quz  fuadeat  vt  iuiucEius  rcum  ceinpoce  libccatum  dccur  a- 
^oreftiaitorifi94|ittaiiiiaitafiitiiniiiificvtcz  terti}do]o  reaf  looniialefi- 
tiaticdjn  Bonctiani  illu  J  concorrat  vcex  eo  ibbaaordainnoadficiatnr.At 
'«dunliqD^dolmii  admifitlolucndo  non  eft)  zquitas  maxima  pro  aAorefiu 
XXt  vt  ci  fuccnrrendum  ftt  per  teftitutoriam  adlionem  aducrfus  rcam  tametfi 
tempore  liberatunnSed  n«n  tam  qubd  dolum  padus  (ic  a  tertio,quam  qliod 
nihil  fit  quod  ci  poflfit  imnuuri ,  qui  res  prafcipuc  fauorabilem  eum  reddit. 
Aboqui  u  ratio  ilU  vnica  fu&cerct  ad  refticucndam  adiORcm ,  quar  tempore 
.finicacflcCiqudd  tertijdoloctparemptioa^oaff  contigiftcr,  cueniretpro- 
cul  doteo  vt  doliniUc  lectij  noccreCreo^cviusfctlicet  liberationcm  impe<U« 
ret»dumidagercmus  ne  ai^ori  dolus  idem  uqcerer.  Tam  autem  abfiirdtta 
& iiBiqanm  eft  nocere illu reo,qu^m adoci , niH  cib»  proadorc illud qo^ 
C}aeccincurrit>vc  nihil  ei  queat  imputari.Nam  liccr ponas  ncc  ipfi  reo  impti* 
tari  quicquam  porfc ,  vt  pronidc  par  vtnufqiie  caufa  clfc  vidcatur ,  &  confe-^ 
€|[ucnccr  tauorabilior  condicio  cei  quam adoris  ex  vuigauiuris regula,Ideo 
tamen  faucmus hac  partepotiib  adori  qucm  reo,qu6d  certac  ador  dc  dam<- 
iio  vitando,reas  vero  de  mcro  captaado^cte  ficlpedes  qu«dam  acquifitio-^ 
lUiiiberari  ab  obIigacione*&  ^^ntLffnfOie^MfiiUk  ^efibit,  /.  rpemttti, 
U  frmif.DJe  decefuiaJtaa  qooniamaltter  pofieoinrc»  fierec,  vt  dolus  ter- 
ti j  noccret  adori»reo  autem  non  um  noccret,quim  non  prodeiret.  Reftico- 
ta  namquc  adionradncrfusrcum  qui  propcerdolumtertij  fuit  ttmporeli- 
beraius,non  tic  durior  condici©  rciquim  fuidctantedohim  admiffum  ,  fcd 
ca  tpfa  qua:  cum  crac  ItaqijiC  nullum aitud  ex  ea  reftitutionc  ac^ionis  fencic 
clamnam>nifi  oiidd  impeditnlrnelKill  i|iiid«ecrneat»  quod  idiooui  ex  lapfit 
temporic  ^uo  finitaetat  w6tio  percepi(Iet* '  Nsliilaatem  in  eo  abfordi  eft>  n 
do  I  us  certii  non  profit  fieo»cui  non  alicer  proHcfie  poftet,  quaro  fi  6c  innoxio 
&  dili^cnti  zCton  nocercc.Id  enim  confequenseiliuris  regulx,  qusiaicdo-» 
lum  vnius  ahcri  nequc  lucro  neque  danoe{Ieoportere.Neque  contrariom 
eft  quod  fupr^  adn)ilimus,non  eife  iniquum  vt  aliquandoctiam  dolus  vnius 
altcri  proGt.Iam  cuim  monuimus  eo  dcmum  calu  admitti  hoc  polIe,quo  fi- 
Ac ^lterius incomnMdos&dcB^meliColdfiat.* Vteacoitcdai  is» cuiusdcdo 
;iP(iabre«efiftiprohjbitusclUbltiendoeff^^  indeaHiica» 
tcm  adori  plcniffimam  prxftare  poteft.  Enimner^aitu  dcbitores  heciiSt»- 
ri j  liberati  funt per  negligentiam  hcred is  qui  tempocalis  adionisdiem  eii* 
rc  pa(Tuseft,nihil  tSle  eft  quod  tradari  porfit.Nam  cum  heres  ille  fit  qui  fo- 
Iiisagcrepotuitj&debuitantereftitutaiu  hercditatem,ci  vero  polTitiinpu- 
tari  cur  non coerit  (  a(fUonum  emm  tcmporalium  vtilia  plcrunque funt  te- 
'Oora»necaJiiicurcuntqu^m  quiagendi  &cxperiendi  poteftatemicicptes 
&ibiieru«/.db»jf>x  jWrjifjti^ 
.EfOffu$rwcftcBrci4»cygft^ 
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bcceditatem  ttddatyputa  quodiuiciconiininQ  dies  nondum  cdlcttt»<|«fai 

cft  quodci  imputetur:  Adco  vcnecacftiodcdolopofliihoccarucompeierc 
inCi  iu  qui  dolumaclmifcnt,  nifi  m  hoc  ipfoadmjlius  fitdolus  vidicsadkio- 
nis  QX  xtxjioefrtmd.  $.tdcm  Ti.n>prt/iu)yc'(it.D.  tie  ddt.c^     fcntdsimc  etuf- 
tltuuc^t  *]L:h  aiitem  non  iimilitcr  potcii  catio  hxcobiici  udckomwiifar- 
sio  »  cai  tsmk  impucari  ncqutt  cur  non  cgcrit  antc  qu^m  a^toiieiB  Im- 
becct:hoc  ipTuiu  lamcn  cft  quodfacit  vt  cantd  miniia  fcftitutoriam  adio- 
nemiiUmpoftubrcpodit^Cutn  nccde  co  qucri  oponcat^A»  alMaid  d 
impittandaui  fiu  cui  non  egeric  >  qui  nc^cre  ctiamfr  maximc  voIui£(ets  ttc 
mcn  nonpotu  llct.   Ncc  cmm  vUa:  ipii  adioncscompct  ci  unt  ,autconi- 
pcccic  poturrunt ,  n.h  cx  dic  rclhtu«.ac  iicrcd.tatis.  Quam  ob  caufaai 
taicnd.itn  clt  ,  nc.]uc  adtonem  viiam  vidcn  eum  aimiiiic  ,  qui  adlio- 
iiem  iliam  iiRitam  cempore  nunquam  hibaiulege  nm  ytdetttr  rem  nmtum 
2^.! le  >o'.  la  tft  vidm  xo%.it  ftytlis  mh,  Prius  cnim  etat  n  incipcivt 
liaberc  ad^ioncni  «  quam  vc  e^m  htbefc  defincret»/rgf  Tui^  ypupwSm 
^S.de  condiSIiofie  o-  ll(h:otiflyMti9»e»  Cur  crgO)  aut  quo  iur«  vel  iorii  co- 
lore  pofTIt  fidcicommi/Ianus  pctercvtfibircilituaturaftio  ,  quaminops 
&cgcnushcrcsteinporc  ,  pcmc  paiFusefl  ,  cum  cam  ipic  non  amifcnt? 
Qu^is  vnquam  audiit  ,  relLtutoriam  aclionem  alij  compctcrc  vci  dari, 
(|uam  qui  piiliinam  amiiitf  Non  cnim  amiiiam  cile  a^oncm  iutticic 
Tt  rcftitni ncbeat ,  nifi  illc  ipfe  am&rit qni  eam  reftitiu  pctit.  £t  hoc  U- 
fl^cft  quod  Caftrenfem  fcfcliit  noaanlmadaectentem  t  Aliud  -dieyAAio-^ 
siem£ui(4iciter  amiilamdicere,  Aliodvcr^  amiflam  efleab  co  quircfti- 
tutoriam  poilulec:  quod  pofterius  canien  omnino  nccciTrrium  eft  vt  lo-» 
cus  ificri  pofncarquitati ,  qHaraclionisrcllitutionem  fuadcat.  RurfumncmO' 
dixcrit  cuilmodi  adionem  hcrcditariam  qu.T  flnita  (it  tcmpoic  ante  tci- 
ditam  l\ercdjtatcm  rcilitui  dcbere  htrcdj  qui  cam  amillt ,  cilm  debeat  il!c 
iibiimpucarecuramifeiitquaiufcilicccagcodo,&  cx  ca  litcm  coMtciian- 
do  potcrac  perpctuarc.  Cilm  igi€ur«cqae  ccfticui  pofGc  -heredi»  qoo- 
aiamin  cuipafuit ,  ncc  damtiQm  vlliim  fentirc  vidctur  quod  ex  eulpi  fiia 
lcnriat :  Neqcc  fideicommiflario  qui  nihil  amiiir*  prorfus  conl^aens 
cft  vt  nih  1  in  hac  fpccic  dc  tcilitutoria  adione  craoari  poilit,  vtquc  ra- 
tiocinatio  j!!a  Vlpiani  in  dtciji  hge  ylfi/naf  De  eo  ^er  qnem  Jachm  ertiy  rc- 
flringcnJafit  ad  cum  c.ifjm  quo  cucnirct  vtcx  dolo  tertij  lucium  fcnti- 
xet  rcus  &  damnum  ador ,  cui  mhii  imputari  potci^  ,  ii  non  ei  acijo  rcAi- 
toe^ctor..  CscceriimnoArofficitqoMnihilpoflitimputari  ci,quj  reftitur 
tbriamadioncmfibidaripoftulat  9  nifi  &  adi»ripfc  fticrit  onte  amiiM 
aftlonem  &  Ille  ipfcador  qui  eam  ami(n»Q|iorom»neatrom  conoeaf: 
fidcicommifTario  de  quo  dirputamuspod  Pompoiiium  m  dicid  Itgefi  hntft. 
i/jJtfufta  yo,§.v!timoD.*t{i  Si:n.it!(f.cn(itlttim  Tytbdh.tnt-m.  quippc  quincqUC 
deiado  cgit,  iicquc  agcrc  vllomodo  potuit  antc  rcHitutam  hcrcditatcm» 
ncc  proinJc  adtioncm  a  fc  vllam  am)n.3m  conc]uct  i  poteft^qui  nunquam 
eo  nomin?  vllam  habuit.  Njliamne  jgitur  qucicU  cauiam  habct,  quail. 
aihti  amfferit?  Im^  habct 9  quoniamaliqQid  amifit » fcd  habct coatia  he- 
^cedem  ipronitqoi  aiikittcndoa&ionemhcreditariam,fccitvt  toAtbmtimt 
.^ctin  hcredilate  qaam  poftca  reftjtait>&  iaqua^i^l^mjjonlts  itta 
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«ftiohinthlretBrsidcoqaeperpctuota  ^ftt  conteftaooneiiitat  Altem  quod 
plaiedatflioius  coniroodara  Sc  effe^bis  d  h^et  diligcntiojr  foifrct  auc  ta. 
fl^ndoad  extorqucndam  condcmnnoonem  ,  sutin  exigendo  pofl  fecu- 
tam  condcmtiationem:  Ob  idque  nimiruni  dicimus  tcneri  hcrcticm  ,  Noa 
▼icutn  rciiqua  hcrcdjtatc  reftituat  '.am  adioncm  qunin  amiflt  pcr  fuam 
i)edigenciam{  rcftttuere  cnimnon  Doteft  quod  nec  habct  ncc  amphus  ci\  ) 
fed.nftistittth<teditateai"ipraiii  ndeicoiDttiiaartam ,  Quafi  nibil  vi4e«*> 
torfeftiniinequinonreftitiiittotym  id  qu^  herediticia  niit  l.m  fitlektm^' 
mijftrri  18.  /.  dtbiMr  S9.  iffrf,  neque  fiiektmmijfm»  eUem  titulo:  Adio  autem 
hxc  fuic  hcreditaria  &  in  hereditate  niortuo  tcflatorc.  £t  quanmis  yt- 
ZQa\  (»c  nihilomngis  hcredcni  rctinerc  qnicquatn  cx  hcreditate  rcftitucn- 
da,cui)ici  iioii  imntjs  :'iio  piius  qiiam  hJcicommifraiio  amilla  acitio  fit. 
illudtamcn  ct;ain  vcruin  cit  ,  minus cumreftitucrc  quam  ab eo rcditui 
teftator  volucricquamque  hodie  refhtacrcc^fincgiigcm-iile  nonfuiilet. 
iledratiohsrcfoluniheredein  iide^omniiilarfo  poteft  obligare  vt  inden>- 
nitaccinei-pceUe€npoflit,non  edam  debitorem  hercditarium  liberatuoi 
^bftringere  vc  moituam  afbionem  contra  fe  rc{litui  &:rcirufcitari  pati»> 
tur  ,  ob  ij  folum  qubd  hcrcs  qui  prarflare  indcmnitatcmdcbcrci  .  non 
ilt  folucndo.  Cur  enim  ob  inopiam  hcrcJis  cogatur  hoc  pati  dcbitor 
qui  quod  temporc  liberacus  llc  a«^ionc  tem^orali  ,  qon  ab  ipfo  hcrede 
habet »  fed  ^  folo  bcneficio  iuris  quod  adionem  fecerat  temporalcmi 

2uamttis  ncgU^cntia.hecedis  illa  dt  qua?  iccic  vt  praeterierit  temipas 
Uonif »  quod  uUoqut  aoh  fiierat  pccteriturum? 


4tM 


f RROR  CLVINTV8. 

X>edBitwref}itttfcyi4  ^nam  Jat  Vl^,  in  Jtcf.  L Tflt.Beetfrrfiim 
ttll^ritJUddl.Arbiiyi<ii%.$»tUl9im»i 
D.dedU. 

^r^A  V  ^  R  I  T  Accurfius  addiCi.tm  lcffem  yliimdw  £),  de  e$ 

*^//;  ^  ferquemft&mneriii  Ana&io  ilfi  rtftitucoria  quam 

iP7/.  \  V4^  Vlpianus  aic competere  ad^ritAduerTus rcum  exteiu 

tijdold  liberatum  fiifqui  dolo  fectt  .noo  fitfoluei»» , 
^£kj:i^  rcfpondet  primum 

*  ait  cfTc  vtiicm.  Baitolus 

JtiiiL^-^n''  >  Acrb  vtramqucopinioncMidefciidiponcpiuat  ,  fcd 

 ^^^^^^i^"         j.uerfiscafibusiNam  cuiii  diios  caius  ponat  Vipia- 

jiusii^quibus  poccic  intcrcife  aduris  noiifuiire  impediCutn  rc-i«n  quomi- 
jids  iujicio  fiftcrctur  ,  Vnuinfi  reu$tempore  'adquifiuericfibi  domininm 
rei  de  qu^agcb^tur»  Aiterum  fi-tcmpore  acquifittef|l  exccpcioncBi^ 
aiic  libtratttkhierit»  Piacct  Bartolo  ,  In  priore.cafu  non  pofTc  reftira- 
coriaai  aiflianen)  dnrect^  4i^*^ui<^  cdm  doniioium  rci  pcr  vfucapio-. 
neniL.acquificttpi  fic-feo  9  i$eri  oeviik  vt  dire^  vltidicatio  quaea/ftqa 
■     '  •  .  "*  •  '  HHh  ».  •    r'-  : 
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pnusco  rpetcbat  ,  eadcm  poft  complctain  vfucapioncm  compctat &ea 
temporequoiamdefiiteilcdomiAus  :  nc  alioqui  duoinfolidumciufdem 
lei  domini  induci  videaQtujr,quod  neque  luris  acq^c  natucatritio  aduiittic» 
yitll.Lmvthtu  y  ^,fidu9fm9itkiilm^.Drmm9dJJkhin^  D.dif 
ufirenf,  fecui  Poilerbre  vetb^  cafa  dkrcAiiii'.  cffc  f «ftitntoMam  a£bionem 
Iguippe  quz  non  fueritipfo  iurc  rublacafictxtin&a  tempore,red  tantum  be« 
nencio  exccptionis  ,  proptcreaQuod  tempus  nen  fit  modus  tollend?  ipf» 
iure  obligationis  l.ohhgaUonMmJere/^f.fUet  D.de9blii.  ©■  d^ton.  Diftindtio- 
apcrte  falfa  cft ,  &  Jk  iuris  ratione  aliena-.^cut  &  quacftio  ipfa  ad  quam  huiuf- 
modi  diltinaiaadhibecur.  Ncque  enim  actio  rcftitutoiia  vlla  eft  quae  noi». 
fit  vubSfCiiin  omnes  dentui  jtPra:tore  ex  ^quitatepoft  vecercm  perei^taia 
hfmlm  i4,l>.iirf^.^<ifeMC.Nimirtun  perpecna  cftkiiajllarcpilayiiiieo?. 
^l^tioneminie  a^onem  finnel  cxcin&am  nunquaro  refiilbMri  tm^ 
^f^areMut  DJe  f4HtJLehM(nt0iupim  9.D.<^f/'r<A>'y'.wr<i.&quamuisrcftmitj 
toria  adiofit  eadcm  fpecie  cum  illaquat  perempta  fuit,  nontameneadcnr,' 
cft  numero  ncecjaahute.  Kam  t]u«  fublata  clt  jjieiiafuitjaut  cUcpotiritr 
At  rcft ttutona  non  nili  vtihs  ciic  poceft:  idedquc prudcutidimc  a prudenci«- 
bus  noftns  dicta  eft  non  ceftttuta  ied  rcftitutoria.  ReAitutam  enim  qui  di^V 
cetct»quomc»do  interpretea  noftri  linoo  dicuni»  (idcem  inceUiganbcaniiciik 
ipiam  qmt  anteiiuiflet»ngnifiearct  >  nec  minik  candem  namcio  &  ^nalitte^t 
te  quam  fpecie,  Acut  &  quifquis  cam  diccret  rerufcitatam ;  Proindeiliic^' 
dicenda  effet  ft antea  fuiiiet  talis.  Sed  reftitutoriam  zxxva  dicimuSfaJiam  ni^| 
mero  &  qualitatc  cffe  admittimus,eiufdcm  hcct  fpccici,&  cfFc(J}us.  Er  idcir£ 
co  dici  folcnt  reftitutoria:  aitiones  reftitucnd^  non  rcftiiut3e</./y</wii/ifr.ne<lP' 
competerc^fcd  dan  l.quamuis  i,$,JidarceliM  ^.etdutd SC.felleian.^KiCi  ciim  ex^ 
•dido aliouo  &  cx ipuuaverbisdaimiryVC m  Ldm^Mts }S.$.ptjmsfnreo»f^ 
9idt.DM ftktt.  Tnnc  cnim  poteft  dici  rcftitntorta  conipetere » fciliGet  ei  «t^ 
43Aoy\)n(^€MsitdJUdt,yerf^^^  reftituto-;^ 
i^ama&ionem  femper  efTe  vtiiem»  iinnquam  dii  vdeni,  probari  non  obrcu*' 
poteft  ex  d.LejudmMis  8 .  f'ft  muliens  yerf  pl^^ ,/     i.^id  i  >//pm».  vbi  Vlpia-- 
nus  idcm  noftcr, a6lioni  rcftitutoriae  opponitdjrck.^taiii.Ait  cnim  ,  Si  mulict' 
quac  pro  dcbitore  meo  apud  me  intercenerat ,  ci  luccefrcrit  poHc  cam  refti- 
antoria  conucniri,  fed  &  dire^a,inquit,  afbioncjnihii  eaim  cius  intcreft  qu*- 
aAione  GonneiiiitHr.C^z  ratio  ctiam  oftendtefeftitncortjttn  adioqem  c 
dempoteftatis  &  efife<^us  ellecnins  cftdirc£fca.  Nam  ^caccemadidoca 
jes  omnetin  eftedu  eandcm  potejlatenl  liabent,quam  dice<5be ,  vc  fcciptu 
eft  ia  laciii  4.j.D,deneget.geft.Std  &  in  to  crrat  Bartolus qubd  putat ,  Adio—  ' 
nem  tcmporaJei»,qiiae  tempore  finita  Ati  vfquc  adeb  tamen  faluam  manerc 
ipfo  iurc,vt  &  dircfta  dici,&  tanquam  direifta  exerccri  adhuc  poriit.Ccrtif- 
toum  iiquidem  eft  ,.temporaIem  adionem  ita  finiti  temporc  vc  nullaciua^ 
Teftigta|cmaiicant  poft  tempos  elapfum»  quodab  «o  pniftimtWD  fiiif » quk^ 
•dioncm  illam  pt imus  induxit»Cnm  enim  ab.initio  fic  indo^>dt  compara* 
tanc,vrnoftsii^f4ccrtamvrquetempuspofietvitterc»  ficri€CR^nci|mc?^ 
^oftiliadtempuscioBtiouiocircumfcribaturcdiiflum  &mentpractoris,  qtii^ 
Aon alia  lege adionem  illam  introdafturusfuit.  Excmploeiusquod  Piulu*. 
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•ciyiBiioavcf^tuatorlispereiBpca  >  fcilvt  tantum  a&or 
quanci  eius  interfueric  fadfcan  id  oon.dte ,  Ne  alitcr  obfcnuuitibaff » ji^^^ 
lcji  circumfcribatur.  Nempc  quia  dccipcrctur  lcx  ,  ic  legispropontum  /ilis 
cranfadocotemporequod  tinientlii  litibus  per  legcm  ipfam  conflitutum 
eft ,  refurcitaretur.Qo^cmnam  enim  eflcctum  eo  cafu  habcict  Icx>  quat  litcm 
certotempore  »  vcluti  ceriis  iM)ibusconclul'ij{ct?£l£^tquc  id  (ane  legcni 
foiponefe  vecbif  Bcmi^a»»lilMqoani  cxvn#pitte  lcx  perfmptam  vofui(^ 
lk>e»a]tecapttitreftdirarcBiff*  NieqiiedelNiicmoocriBafiolusexeo  qubd 
tcmpu«noniicroeidasIeginniustollendaiobligacionis.  Aliud  etiim  de 
obligaCioRe  tra^bre  >  aliud  de  ^Ct ionc.nec  quemadmodum  dicimos  t  of^l^ 
gationcm  conftitoi  adtempu$nonpollc</i^/.    fUcct  L  chli^Ationutn  j^j^,  Di 
obitg,  cr  aciioft.  Ica  etiam  bene  quis  dDierit  adionem  non  pon'e  dari  ad  tcm- 
pas:  AUoqui  nullz  erunt  aciiones  tcmporales.  Nec  rurium  dclcgitimis 
modiff  tollendje  adioni$>tra^andum  e(l  i  cum  de  temporali  adione  loqui-. 
nmrif^nindrmfgHi»  1 1  iimiii  lUi  {ifi  ii  mr  T  noh  ahc  fnm  qiiiiB  practoric » ii. 
cec  nott  omflini^Stbri*  Hnc  duilcs  Inft$t»  De  fet fet.  <y  iemftr^MUin»  Su Adft 
agitlirvctempns  Hc  naudua|inccorius  ad  collandam  prartoriam  a^bionem: 
quomodo  prarrarium  efTc  certum  cft  &  exeoconftatquod  quemadmodum 
obligationcs,ita^'fcrLimitcscx  tcmporeautad  tempus  conilitutas  tuetur 
X^ra:cor,quamuis  iureciuiU  ac  legitimo  [cruituces  Bcque  cx  tempore  j  neque 
ad  tempua  con Aitui  poffint  Lj^J>Je femt.  Hodte  ver^  poftquam  cx  pofie- 
siorom  Impp.  *in  conftitotionibusciailcB  qaoque  adiones  r  quv  fui  natom 
.lontpeq^tua!  Fadaerunttemporalcff  »M»/.|.Qr4k£'.</^f>r<f/'irf^r.  30.  iwf^o* 
^aer,  qwenuUam  penicu»ft^ionem  vltca  trigintayvel  ad  rummam|quadcar 
grntaannos  viuere  patiuntiiry  fticendDm  efttcmpus^eire  legitimum  etiam 
m©dum  tollcnJxadionis,  cametfi  prajfcriptionisnomenconucnicntius  nc 
ad  cxccptionem fignificandam  >  quam  ad poteftatem  iuris in  a<^bonc  ipfo 
Jure  cztinraetMia  £moaftiffBdjini.Z)cnique      admitcac  Bactolus  reibcu- 
*toriam  aGBonemqoam  VSpianus  ait  compecm  iex  edrtfto  aduecfos  feom 
cui  rcm  quSB  vindicabatur  medio  ten^porc  vrucepic » dircdamdJci  nonpo(> 
fed  vcilemncccllarib  diceadam  cffc  9  quod  nerinequeat  vt  direfta  viii^ 
dicatio  non  domino  contradominum  dctur j  Nihil  ccrtc  caiifa!  cft cur  eam 
quoque c]uam  idem  Vlp.  ait  competcre  in  pcrfonam  dcbitoris  qui  temporc 
antcrim  liberaius  cll  non  vtiicm  cfi^c  dicamus.  Cum  bos  duos  cafus  fic  con- 
ion^t  Vlpianus»  vc  nullam  intcr  eos  quod  adbancjicftitucoriam  a<^tioncn 
lfRf£f  cntijim  conftituat :  Vtraqoe  enim  «qo^  refticotocia  tft>vcraqueexa>. 
'Jttitatcdatur)  vtraque  cx  edido  Prartorisj&  a  Prxtore  viuo.  Qotre&qiMlil 
l^rciotefpecie  admittic  Bactolos  vtilem  ciTe  non  diredam  reftitncomiil^ 
quapCoirtpetic  aduerfus rcum  poft completam  \fucapionem  rei  in  iudiciui||« 
dcdudse  ,  verum  quiJem  cft  ,  fed  falfa  rationcu  Bartolocomprobaium, 
Nam  idemefliec  tanictfi  non  dc  vfuc apione  agerctui  pcr  quam  transFcre- 
baturiamolimy^minjum  iure  Quintium  »  ctlm  cf.ct  vnus  cx  modisfex 
^^faBsieft»di||mFedominti  »  fedcancinnrde  long^  temporis  pofle^nc^ 
q|Mfli  rmnnij^mnniii  in  Iioc  poccfiacis  f ui iTe ,  qu6d  pcf  caainoi 
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qux  iJcircoIongltemponsprz(ciiptioappcIIabatur :  Vnde  eratqdod  VIp.' 
refpondic  /« l.pefi.  de  w.yi.  iufer,  longa  poHcirionc  ius  fepulchri  non  tribui  ci- 
cui  iurc  non  compctit.  Ncmpc  cjuia  jn  imcrdicto  illo  De  mortko  it-f  ren- 
<^<?qua-titur  dc  luvc  clominjj  non  vt  incxtcrisdc  fola  poflcfTionc /.  i.ecd.l, 
furtt  peyfonje  45.  de  rehg.  fttmft.fHrirum,  Adco  vt  «liamri  pcll  longi  tempo- 
rts  pr«rcriptioDem  potfeflbr  int^aflet  fiiii^iini  fiium  cfle » ooa  sitfi  v tilem  eo 
npmineamonembd)erepo(rettjPi/Mij.|.lirilMifiitf 4fr.iX  Jekrlemr,  Nam 
(i  poftcomplctam  longiteai^ri$,pne(criptioncin,a6tor»idcmquc  doniialis 
vindicauooemdircdamcxeccecet»  vtiqaepotrccfuminoueri  prxfccifiiQnB 
longi  tcmporis  *  ncc  aliter  ci  confuli  poflct  qium  data  aduerfus  cxcc- 
ptionem  tcpl  cationc  ,  auccjuomouo  Accuriius  Bart.  inicHigunt,  rcili- 
tutionein  intcgrum  ad  coilcndum  obllaculum  exccptionis.  Quorunp  ncu- 
trumconucnit  Vlpiano.  Aliuden*m  longc  eil,  ccflicucre  actionem>aliud 
ver6elidereacc£ptioaem>iiae  per  repltcationemiftue  per  reftitation^. 
Namexceptiofiippoiiita^ioiiem,  Nequeverb  tam  reftitutoria  dtceoda 
eiInillaa£fcio  »  qoam  reftituta  vindicatioileaip&eiret  a^io  qux  pnus 
compctierar.  Ecta  nen  non  tclHtutam  aHonem  vocat  Vl^^ian.  {eu  rtlHtu- 
toriam  t  fic  dici:am,qu6d  rcllituat  priftm.im  obligationein  ,  non  quod 
iit  ipfa  acirio  iclUtiita.  Alioqui  duplex  attio  nccellaria  lueiit  ,  «S^'  rclH- 
tutoria  adrcituuendam  adionem  9  &.a(fcio  ipfa  rellituta  poAt^uani  re« 
fiitutio  fa£b  crit  »  quod  tameo  nu(qttamjproditum.eft.  N^  cciamil-; 
ludyenim  e(l  quod  putat  Caftceod  rcftitai  aAtonemipib  iure  per  edi- 
(ftum  pcaetoris  viui  , /(iae..reftitiitii»ie  lodicis.  Nam  ioio  pr</lina  caufa 
'ieK]tUCndacn>fcilicet  per  prartorcm  viuum  data  in  cam  rem  liuiurmodi 
a^bionc  rcftituioria  d.Lftmnlleri^.  D .  Senatuiconfi-.hion  1' eikUnum.  Rur-' 
fus  obfcruanJutn  cH:  qiiod  Vlpianus/fl  dicl.t  U^c  v//;W,3it  iianc  rcQitute- 
riam  couipctcic  >  iciiicct  cx  eJiCco  «  Sc  conlcquenter  eilc  pci.TonalLia 
.11.00 adioneminrecn.  Necenim  vindicatio  dominij  competit  cs  edid^ 
cilm  Cit  adio  ciuilis  non  prztoria  1  Reftitutoria;  verb^  oiiuies  prattori* 
flmt.non  ciudes,;/./.c/^'M  e^uu  ^Z,§,fet$ulf.Je  folut,  d»L  fMmuf/B>§*  Ai^' 
ceUus  D,  dd  Sen.i(nfloofultitm  ydh-ijnntn  d.  l,  arbitrii)  i%,  dtU  ittiits  D.  de 
i!o'o.  Vhi  quod  ait  PajIas,Aitiorcni\!c  dolo  in  ca  fpccie  non  dari  ad  hoc 
vt  lisrcllituarur ,  fcvl  .id  i;l  quod  actoris  'ntcrcft  litcm  dolo  malo  aduerfarij 
mortuamnon  elTcNiIiii  aliud  cU  qu^in  h  d:cerct  a<ftioncm  illawi  pra;to- 
riam  quidcm  ct^Ct  fcd  non  r^fticutoriam  acputiu»iniinutoriam  (  quomo- 
do  lo  y  u:uc  V!pianusin</./f«;.^tfimaii.([.yS  ciM»ejj/iw»&  loquidebuit  AccuCr 
.Kios  adeamiocum\vbitamtrn<;}/?«r«w4Mivocatiquo  nomineqoodmagiseft 
1  au .iatur ctiam  ICui^icio  iihA6> ol/tru^^fita.y,  JLilit  cn im  remiucoria  ii  a«t 

hocdareturvr  li<;  reftitucrctur,  Ncc  tniiicn  co  miniis  c(rct  prartoria  ,  (iqui- 
dem  clTct  aiftio  Dc  dtdo,quamuis  piiornftio  ciiii!isrjiiret>vtellc  procnldu- 
biopotuililf.An  ycrbpu :;nrit  Pauhisiir/.i^.r/o'©  cum  Vlp,i>/^J./.v//.In  eo  qnod 
dat  Vlpianusadlioncm  rcltiiUCori.im,quam  Paulus  vicictuc  dcncgare?Mmi- 
w^Oatvr^TV^  adionem  in  reurn,qui  non  potefto^ ' 

neque  adf^ 

jiedolo  habetlocum  quoticsalia  a^lio  reAicuiexcdid:o  potefl  /.i.^.iVf  Tcfli 
^fmms  refpmfi^4i/ifk^^^^^y^^^     ^^J^V^  dc  dolo^io  dolofum  j£ 
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floa  rcftttatoriani  ^uia  flcque  dc  adionc  atiii(&*  tta£lat/cd  iltf  licc  tnortua* 
ciiiiisodiiUD  Doaqum  patiiu^vt  refnil-irarj  poflic.  Adeb  litcs  omncs  ciailis 

legiflator  execraturtVt  nos  pluribus  ad  cum  locum  rci  ij^iitiius  in  Ratiooali- 
bus.An  vcrbaAio  harc  rcftitutoriacrit  annalis  onini  ca(u9  id  eft  tuni.quo- 
qnejCtim prior actio fuic pcrpetua» lanquaiT! quae rtfc  lTa  vfuc.-ipione deturi 
vt  putat  Accurf. /.  in  /  cno  .•.ri:<  350  o/.  \t(l (um  rcf( ?(]■'.  *T).  c/c  <-il  ci'  cr  <4iilcn, 
Anpotiuscrit  ciui  Jcm  nacurxcuiL:s  crat  prinia  vt  non  iuiiatur  anno»  C\  pri-. 
Biacratpcq^ctuatvc-Caibcndscrediclit^Sed  magiseftvt  ciufdcni nacura;  & 
condHcionis  cam  cfTc  dicamut  >  Nili  qudii  fempcr  Vtilis  illa  cft  >  nauc^uam' 
«dircda>vtfoprikdixinius. Alioqui  noh  dfet  vcre  rcftitutoria ,  (i  non  rcfti* 
Cucrct  incffedotalem aAioncin>qnalis fiiit  i!U  qux  amKTa  ell  cuin  intcgra 
omnis  caufa  priftinarcfticucnda  Ux.  Jidtile-ic  ftV:ulicr.\^.  D.  .td SenMuflonfnl'- 
lumyellttAmim    Longc^uc  aiius  tradhtus  cd  dc  Publ.ciara  luix  rcdiliav- 
fucapiunc  rcddiiur  dc  <]iia  in  cinlAicze  in  /;«wfr»r;;  v  ,     tjuuivi  l^uulus  co  lo- 
co  ait  idco  tiniri  anno  quia  comra 4us  ciuilc  dacur:  Ai ms  ver6  dc a^cionc  rc- 
Iftiitttonacomfctcnte  cx  cdido  praetoris»  qtf«  cum^rctperlecorioncm 
cootiocac»  dCnon  concra  ius  ciuiledetursHonooccftannofiniri  oificftm 
&  priorai^o  linicbatur.  Noi»  cnim  adioc|aidcm5:il>fcd  ^uar  tamcn  v«- 
tcris  nacuram  in  omnibti?retinct  ,  ipriccrquitn  in  co  qubd  (icut  vctusn^fl 
cll»  ita  ncquc  dirc<^a  cih   Elegans  vcro  in  hanc  rcni     pro  rcntcntiK  iib- 
ibarconfirmationclocuscftapud  Caium  m  legc  ^liquAndjii.^Mcpiguoribus 
fdem  lithLdd S€nAtujLon[tdtumyelUi4nmM-,\\>\ /cribic ilic>  De pignoribus  prio- 
xts  debitoris  noti  cflc  crcditoci  opot  neua  a^onc*  ci^m  quaH  Scrutana ,  quac 
&  hypothccaria  vocaturvinhis vtilis  fitsquia vcrumcft » inquit ,  conucnitfe 
^de  pignoribiis.  ncc  folutam  clTe  pecuni:^m.  Quibut  verbisquid  aperciuspo- 
"^uitilUfcribcrc  vcfignificarecdiftcrrc  hac  paitc  pcrfonalcm  adionem  ab 
hypoihccaria  in  coqubdnouapcrfonali  a(5tionc  crcditor  ind^igct ,  non  c- 
tiam  noua  hypothccaria,  Id  cftrcftitutoriaaiiqua  pcrfonalijnulja  vcrorc- 
ftitutoria  hypothecacia.  I;rgoreftitutorianouaa<5Uo  eft  non  vccus  rciio^: 
-Uata»    'iit-/- V    .  ,  ^ 


»  . 


£RR  Q  R   SJBXT  V  S. 


^efiifltUtione  interpcfta  it'clic:(  /.jierciicafifiiitcg'  cur 


r  duobus  folcnt  noftri  qua.'rcre  apud  VIpianum;V;^/c7Wf;  ^ 
iim.  D.deeoftrquet»  fMiuntrit,  qoa:  dilficiJiorcni  nabcns 


inucftigationeni:Primom  eft  ,Quoino^fieri  po(r»cv:rc- 
ftitOtociacootrarcumlibcratum  competac'  in  illa  (pecie* 
ci\m  cxftipulatione  Iudipo(ifti&cx  farirdatiotie  quai  co 
nominc  inicrpci  i  rolct,poflit|^6rdirc<aam  habcrc adboncm.cXiOjpula- 
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Siqttidcm  non  rffraondir  «fttpnein  illam  ei  ftipolata  •        reac  dir 
tenuts  fic  k  priiiito  atquc  ita  impcdittts^iic  fe  indicio  ititerit.  Adeo  vt 
*  aeqoe  ipfi  neque  ip(ius  fidciulToribus  exceptio  vlla  eo  noniine  comp«» 
tat  j  dum  nc  a  magiftratu  rcficntus  fit  lcgei.  §.  ,iit»  ^  Uge  5.  *D.fi  tjuis 
CMttionem,  Altcrum  cft  ,  Qua  rationc  fieii  queat  ,  vt  pofl  intcrpo- 
Htam  faiirdationcm  ludicio  ixTti  ,  toiJatur  adhuc  ccinpure  adio  ,  ciiin 
pei  eiufmodi  ftipulatiooem  fi  non  pei|«tuata  a^io  >  {aitem  pr^rcri- 
ptio  ti^terrupu  eflc  yiikatur  k^e  coiifiuiaimibM  i^,(le  re^ul,mr*  Ad  prio* 
ttm  obie&ionem  non  liabet  Bartolos  quod  rcfpondeat  9  nifi  vt  dicat 
com  ab  Vlpiano  tra<f^ari  cafiim  « in  ouo  oulla  fuerit  interpofita  ftjpuU- 
tionec  fatifdatio  ludicio  (Illendi  »  idque  necefiario  dicendum  ciTc.  £t 
idcirco  repfchenJtc  ilie  Accur/lum  qui  rcripferac  in  rubr.  illius  titu- 
li,  Non  elTe  locum  c^iclo  Dc  co  pcr  aucm  fadum  etit  ,  quomjniis 
quis  in  mdicio  iiilat  mii  poft  prxAitam  latirdactonetq  ludicio  fi/li.  Sed 
pace  Bartoli  diierim  •  nidida  liac  parte  vt  8r' alias  ferdictnper ,  Ac- 
ciiriios  fenik«  Qi«nam  enim  a6tio  poHec  es  edido  coinpetere  adoer- 
&s  eum  per  qiicm  fadum  elTet  t  quo  minils  reus  fiftercr  m  iodicio  »  fi 
nulla  ludicio  filli  ilipulatio  przcefiinet?  Eftquc  vt  vidctur  ,  contra 
Bartolum  tcxtus  apcrtiilimus  in  §.  yU.  dtci.i  lege  v///W,  vbi  proponcba- 
ttJr  intcrpolita  liaec  ftjpulatio  ,  ncc  c6  minus  tamcn  aimittic  Vini.inuj 
dandam  adori  adioncm  ex  illo  cdicto  contra  eum  pcr  quem  faduiu 
fit  quomin^s  reus  ludicio  ftiterit »  vt  iam  ante  nos  Cailrenfis  aducrfus 
Jto^m  difputaoit.  Quamquam  fi  qois  In  Bartoli  verM  iorare  vd* 
ll^ml^yi  re%onderet ,  noti  cra(flari  eo  loco  dc  a^ionc  rcftitutoria 
Im^^tnpctere  poftc  negac  Barcolus  fi  ex  ftipolattone  ludicio  fiiieiH 
'3i  caufa  fada  pofllt  agi  ,  fcd  de  adionc  quae  prima  edicli  partc  .pro- 
mitticur  contra  eum  cuius-dolo  malo  faftum  clt  ,  ne  rcus  ludicio  lifte- 
rctur  :  Qium  non  negac  Bartolus  dari  oinni  cafu  aJucrfus  in^pctlicn- 
Cem  »  fcilicct  aiftori  >  ii  t\iod6  aliquid  cius  incerfit.  Kam  rco  inipcdi' 
to  .noa  dator  indiftindd  fed  ita  demum  finon  iit  ille  ex  ea  caufa  exce* 
pcionem  habiturus  contra  adorem  /r^r  \*$,frem,e»dtm  /ifar/f^quaai  por- 
C^  ii|ttqaam  kabec  cikm  a  prinato  impcdicos  eftiKed  tiim  demum,com' 
2i  magiUi  ttu  t.  f.  W/*»m#  ,  «^r  le^e      D,     quis  Cdktion,  Ncmpc- 

?uia  ncc  rei  quicquam  intereilc  videtur  ,   ci\m  habct  except,onem. 
ortior  itaquc  ratio  qu«  obftat  Bartolo  illa  eft  ,  quod  q^ufquis  in 
ius  vocatus  eft  •  aut  ycuirc  ad  Piartoicin  dcbet  ,  auc  fatis  vcl  caucum 
^ce      titnl»  ia  im  ineM,  yt  tmm.  yelfat,  rel  unh  iem*  Cdm  ergo  hfp 
||b§aiiitnon  ad  alios  pcrtincat  ,  quam  qui  is  toi  TOCati  noo  venenoiW^ 
aott  liia^is  ficri  poteft »  vt  alicuius  dolo  iropeditos  fit  leos  ue  ad  iudi- 
aum  veniret  ante  interpofitam  fatifdationcm  ,  quam  vc  impedjmen* 
tum  illud  interuenerit  antc  fadam  in  ius  vocationcm  :  Atqui  Vlpia- 
jnas  apertc  loquitur  de  eo  qui  vocatus  in  iudisium  non  vcnit  *,  Igitur 
^4y^e  illo  qui  nc  inuitus  upcretur  in  lus  ,  fatifdcderit  fe  venturuin. 
^^V&m  ncgo  ajlud  edi^^afei^  qaodyWawyfilwm  eil  jn  cotu  ^ui  in  ius  vo-* 
catus  I)ii3li|§ni^|f^^  latiiclare  (eventurum,  8C 

J^cio  itiiMflt*  Alittd.verb  ^uod  propofitum^ft  la  eimi  ^ui  voca^na 


•  •  •  t 


"in  !us  non  quidcm  vcncric  co  ipfo  temporc  tfed  fatiTdederit  Ce  iadi' 
.  cio  ftituram  cem  dJe  »  ncc  tamen  aii  dk£tMm  djcin  vewrit:  Vt  fdiBa 

«rimat  etiiii  qal  fCiiur  ib.  iuit  accdum  latirdedit  ludicio  CiRi ,  Aft^ 
vcr6 fi  quis  eum  cjui  tc  iam  vocatus  eft  &  ratirJedic  fc  iudicio  fticunM 
impediat  ne  Hftatur.  Sed  dico  inutilcm  nQlIiufque  e£le<5tus  (ucuram 

•  in  ius  vocationcrh  ,  Ci  reo  qui  in  ius  vocatur  ,Iibcrum  Ci%  ncc  vcnire» 

.  nec  fatifdara  ludicio  CilXi  ,  5;  H  talis  cafus  contirigcrct  (iuc  per  imperi. 
tiam,  fiue  pcr  Indulgentiam  aaoris  ,  ex  intcgro  facicndam  vocattonero» 
iinDikiim  dioflttl  «mlM&crei  Pnctoroiiid6ccfefO(lbl  pto  fai4emBitiMi 
«ftorf pnBftuidi»  lOi  ergo  fola  rupereft.^Qxftio  » I  qua  fe  enolttanfe  B«» 
tolus  nonpotuittCnr  nccefraria  /it  reditucoria  adori  aducrfus  reum  tempo 
rclibcratum,(}  isquidoiumad<ni(itroIuendo  non(it,cum  habeat  adio* 
ncni  ex  ftipulatu  contra  rcum  ipfum  adcoque  contra  ipfius  fidciu(rorcs,qua! 
podicefle  quafl  fubrogata  in  locii  illius  qu^  vcl  per  vlucapioncm  amifla  fue 
ric,  vei  pcr  tcmporis  praefcriptioncm.  Rcfpondct  Ca£bren(]s  ncc  infubtili- 

.  .  tcr  vt/ibi^^kfeturtfoiNtlijU  certc  ^vAA  Bartolus .  Npii|iotfB  iMpolationcm 
baoc»  aut  |UBIioacffl  ipM  CK-fttiiinl^iiil  lli^i^ciMa  pri6«> 

ristlmopotiibbabeiiMdfepMjpclotfinliil^^  - 
£i»(iue  extindU  hacc*c^uoqueaocaniill4Curpar1ter  aut  ixtiisgBafttfW  Qoam  .? 
in  rcm  adfcrt  rc(ponlum  elegansPauli  inLjfieMm  lo.  $.  fui ittmriMmm,  D»fi 
futf  cAntfon.  vbi  cum  is  qui  iniuriarum  acljrus  eratproponcretur  ftipulatus  . 

'  aotc  iitcm  contcilatam  vt  a Jucrfanus  ludicio  (illcrct ,  &  commiifa  Itipula. 
-tioflc  mortuuse(ret.NegatPaulusa(^ioncm  cx  ftipulatu  heredi  eius  com- 
•  )g{MVe:(^ia  ioquic«tales  a^Mw^  propcerreiii  i|»fa^  4ireatur  ,Ioloriaram . 
iiiltcm  aJtio  h^eJi  non  competit.EcadlK&Qti«»n^^      hmc  ftipulatio 

'  •  liidicio  (iftendl^au  fa  fada  ad  hcrcdem  traiifeat ,  umco  in  liac  cailia  dandtt 
non  eft.  Nam  &  dcfiindus  fi  veUet  omi^Tainiuriaroma^ioiftex  ftipolam 
agcre,  non  ci  permittcrctur.  Ac qiiia  vtdet  Caftrenfis cradUre Paulum  dc  co 
cafu  quo  ad;io  iniuriarum,obquam  interpofita  fucrat  harc ftipulatio, ami(Ta 
iit  mortc  ai^oris,Nc  <|ui$  ideo  putet  miniis  pcrtincre  locum  iJlum  ad  qua^> 
!ftioncm  aoftraaaiAititfliilinmffeaBfiMelnqao  fdiotiittd»  pemiaMii 
&eaio:Et  reai,Niri  9ada  pCtat  pi  afwwiilTuiiijJWifc  4  Panlo^biK  ClAir  > 
)|ni  mincn  noticft  praetermiUus,(i  mod6  rcctpVa^cdio  (i^  emcndeiilrsproai  \ 
^CiiJlndam  e^Te  docuimus  in  Rationaiibui.  In  ilJis  aamque  verbis  •mif» 
fitiimrt4irMMa8i§ne\cQcndumc(iimijr4nonmijfM^  vt  eo  nomfne  (ignin- 
centur  niodi  omnes  quibus  adio  iniuriarum  amitti  potefl,Amittitur  autcn^ 
^clannuspra:ccrierit,vcliniuriam(iue  exprcflc  ,  fiuc  tacitc  remifcritia* 

•tamClHte^ 

Pla^nino  tamen  iuris  rattonem bfllparte  (it  aflcttoa*  VeriwmQ^''* 
«qiin  etr,quod  illc  ncgac  ft ipulationem  bancidcib  inierponi  vt  robrogetilf  j 

iii  loctiin  j)riori<!  atn^ionis  ob  quam  intcrponitur,  non  vt  fit  illius  quardaTir^^  -  * 
■  yeluri  fccjcJtla  vt  CalUcnlis  loquitur ;  nec  tanquam  acccirorie  quod  Bartol. 
'tiit,Necrurfustaquamqua?Ci|maIiacumuiccura:que  prtucipalitcr  vt 
'  i«/!£«iS«.i[2fii«4l jfUiKM^  Scdtan^uam  fola  nc« 

jprincjpiili^llih^yiiMil^     iiriiilijt^^:earnitfe|ggntro  qu;ci»nfe 
.MiMj^p^antur,^tMMWI«Su^  cautioiulcc 


r 
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^1.^.1.9. dt  frtatr* fipuUL  habet  hoc  proculdubio  e»natiira «lutionaliillD 
otnniuro  Aipvlauooem  >  quod  aulionem  priorem  nouat  dc  periniit».red  ita 
tamcn  vt  cius  naturam  induat,&  viccm  rcprxrci.tcc.  Ic!c6  cnim  cautioaaies 

.  appcJIantiir  t]u6ci  in  iis  tota  Ilipul.ttoris  caurio  conliilar ,  c]u6u'(juc  vt  noua- 
tio  futii^rcrccdanr,quon\oiio  habct  vecus  ledtio  i/. /.i.f^<r  pr.itor.(itptiUt.  A- 
.  pertiorc  rcnfu)  qL;u,in  iiic  lit  (^ui  cxl  i«i'cntia  ciicitur  c^\..x  iiabct  z//  tiouaauto 
^  ^.Natu  &  noua  aciio  cil  (^uoties  noiiatio  fit»li€lt  non  ^  coRoeribfiat  nooa- 
'  tio  quoties  noua  aftio  eft.  Non  ei^o  debuit  Caftrenfis  ncgare  a^onem 
\  lianc  cx  Aipulatione  iudicio  iiili  clle  fubrogatam  in  Jocum  vetcrtsajSioois^. 
'  Kce  rurfus  liabere  iJlaro  pro  fequcla  tantiimjvt  ncquc  Angelus  eos  rrpi^- 
Jacnclcrc  quicxco  maximt  loco  probant  Attioncm  fubrogat.im  ink  cuiu 
altcriusfapcrc  naturam  cius  in  cuius  locum  rubiogatur ,  fctl  citbiut  xrcrqpc 
potius  futtri  fubrogatam  clfc  pcr  nouaii^ncm ,  Ci:  ob  hoc  ipfuin  ccnfci  i  c- 
iufdem  natura:  &  aci:ionis«  cuius  crac  prior  illa  a(flio,ia  cuiusloctun  fuit  iub- 
^gata^Vt  priorc  quoquomodo  vel  aminii  vel  pcrempta>hjrc  quoqueinter- 
€i£t>  tanquam  quc  noadctur  niHobrem  ipfam  qnsioiudiciumdcdii- 
<jturi  quomodo  ratiocinatur  Panlus in d.  pt^miurwumy  Id  cdnonac- 
ceflbric  vt  Bart.  intcrprctJtur,  fcd  vt  rcs  clc  quaadio  inflituitur  ntoia^is 
intuco,  &  vt  niagiscautum  fit  actori :  Qucmadmodum  plurlbus  a  nohis 
cxplicntum  cfl ,      omnium  cautionalium  fiipulationuin  cxcinpl;i  tlaiiili- 
mc  dtmonflratum  libr.i,C9nu^urdrwn  CApitui.u  Pices  ibtta{I'c,Si  ita  tfl  vc 
hxc  llipuiatip  nouct  przcedentem  adioncm »  Nott  ereo  ficri  poHe  yt 
^raeceden^^  a£tio  ampltus  amittatur  tempore  aut  quo  aJio  modo  >  ciifi 
iam  rcmel  pereffif  ta  fit  pcr  nouationem.  On)nis  nquidcm  nouatio  prio* 
^  .siaa^ionis  pereniptio  cu,&  in  fcqucntcm  ttiinsfiifio  le^.  i.  DigeJlU  noaat;. 
iFicriautcm  ncquitvt  fctricl  pcrcmptaafliovclpcrimaturpoftcavclamit- 
tatur.Lt  hic  alius  ccrtc  nodus  cil  cpii  difiicultatcm  non  csigu.im  implicitam 
Jiabct.  Scd  rtfpondcndura  cA ,  ijuod  iam  docui  in  iUuon.3iibus ,  Gum 
iiicimus  Amitti.a<Sionem  teniporc,aut  qua  alia  rationc  ,  poftquam  pcr' 
jBO^ieciem  lunciam  pcrcmpta  eft«  Ita  noiimclligcre  v  vt  eos.  iproK*»^ 
^ittcndae  prioris  aAionis  raodosrctincamua  >•  per  quos  amitteretur  prtpr: 
ilia  adtp  ii  qua  poft  nouationcm  fu  percflet.    Nam  cnm  harc  nQUiiio  iif: 
i>bid  folum  vt  magi.s  cautum  fit  fjpulatcri ,  non  pctcft  Hcri  cx  ca  fiipu- 
•latoris  conciicio  dctcrior  ,  ftd  tontum  nuiu)r,\t  euenit  innouationccjf.e 
fit  pcr  coMtcibticnem  hg.  altam  lo.B-eodemninl.de  KottAitcn,   Iia  vt  ciu'.a 
poil  intcrpofitam  ftipulationem  aiquc  itaiadam  n^uatioiun) ,  prioiis  Je^i 
^J^tti^j^uij&jrubeireadhucds  durare  quodammodo  vtdcatur  k^.  cum  fitin  /d^ ' 
^S»  i»n.mius  dt  legau  u  Sed  nequepcrhanc  ftipularionem  ludtdoiiftat 
.aiiter  fieri  nouationcm  prioris  a^iouis  credeaJutn  cA  quam  Ci  Aipulaio 
*committ.-tur,  rco  fc  iucicio  non  f  (lcnic  :    Alicqui  cucnircc  vtrcu»  qul' 
flipulationi  paru  f!cr&  ad  diftam  ciicin  fc  iudicio  llitiHet  nulla  pcnili;$  »f 
ftionc  conutniri  pollct,  ncquccx  llipulatu  ,  quia  prcnnifTioiii  fux  futis- 


rct.  Idcoquc  Pau)usi«i^ifi|i/«^fti  iniurUrnm  ,  ponit.commillam  fui£Ge 
JEilllyiiyt^iri       r  iiiU,.  Yt.ojUadat^dgitJai^jtjf^  poffe 
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tjaiftioncm  fuptrcfTc^non  cJc  adicnc  iniuriarum,dc  qua  tamcn  foh  i  conr, 
trano  qj.xrcndum  cHct  ficommiflaftipuiatfononfiidrct.  Cartcrum  poft' 
commUriih  quoou^  {liDuIationem  nouatam^uc  priorcm  adioncm  y  nihil*'' 
'  omin^s  ncflciftcR  n^e-^tore  a^one  quarrendom  %ernt  »  «nTcl« 
tempqrc  >  veiquoanomodoamifTafiieritinccncraltcm  obhocip(amvK' 
{ciaturancxftipiriatioBeagt'|io(£r)Cuni.non  poflitjVt  di.xi>durarc  adio  cx 
^ipufaru  pofi  id  tctnpus  c\v.<»  prior  aflio  Aiblati  cfTct.   Qui  fcnfus  cfl  J.  jf, 
4jHi inmrtarum  t  in  cuius  frccic  commiila  crat  ftipulatio ,  proptcrca  tjuocl 
rcus  tudicio  non  ftitcrat,&  t;amc,(|uod  mirum  fanc  cft,rcfo!uitur  iam  com- 
ifiiifla  llipuUtio  vt  cx  ca nonpollit  hercsilipuiatoris  agerc  quia  nec iniuria- 
ciiiB  agcre  po0et  ■>  ^quamnis  nouatio  mrfla  inierceffi(£f «  com  tamen  exti^' 
Idbccauiitmregttlmntvt  remclcommiira  ftipulatio  numquam^  reiblua*. 
tmJ.euiH^  \6,f.pfefim  tJhakere  liccre  ^j.^.i.DMtfiiSi.  Quod  G  antcquam 
llip:i!ati )  committcrctnrnmifla  fit  afho  vcl  tcmpore,  vcf  i]UO  alio  modoi 
Tum  vcro  ccrti(Timum  clt  iiullam  aftori  fupcrcflc  adioncm  ,  ncqnc  vctc- 
rem,quia  ponimus  amifllmi  cai?!  clfc,pr/us  ctiam  quam  nouata  fuerit ,  Nc- 
que  cx  itipuUtu  cum  Jilipulacio  nccUum  commi^Ia  Sit  i  ncc  aiitplius  com- 
mittipoftca  vfiquam  poott  Et  ide^prarfiiifiecdllrla-cttad^cc^itutd-i 
ria  adfo  ad  indcmniutclncbnrcqaenctam»  (olucndo  no|i  fieiibcnida^l^^ 
iltdo  fadum  cft  nereusiuJicio  fidcretur  j  n^ve  Aipulatio  Indicio  Hf^ 
committerctur.  Hic  vcro  Cifus  cft  qucm  tfadat  Vlpianus  iu diR.lea.vttim*\ 
in prtnaptOi  De  eo  per  tjuem  fa^.  erit.   Nam  ll  poncrcs  commifTam  cflc  fti- 
pulationcm ,  vrique  nori  indigcretaflor  aJtionc  reftitutoria ,  qu.r  non  ni(i 
in  fubrulium  &  qualibct  aiiadeticicatc  datur.  Ncc  i\  commilTa  iiia  lljpula- 
tio^ppfte^  tdthttsB^  v  Pttta  "pcr  nior«eM«iM  qtttobTifiionciii  iniaria-r 
fym  taltm  Imttrpofiiieirat  ftipulatiotiem  t  iM  «niCa  pdilct  dail  j4U9tt|^ 
Cdt4h>  0eeopcr  quem  fa^Cflbiduerfuseum  qutdolo  nni»caakone^^ 
dudcrc  voluifict.  Non  enim  proptcr  dolum  illum  hoc  eucnirfl  vtfnutflff 
effcc  a^^io  ex  ftipulntu ,  fcd  pi  optcr  mortcm  a<5loris  qua?  antc  litem  contc-. 
ftatam  fupcrucniflct ,  dummodo  tanium  tcinporis  inicrccfliflc  conftaret  vt 
litis  contcftatio  iieri  antc  mortcm  adoris  potuiflct*  Ncque-dplus  tertij  vl- 

calb  parcfc  pbtcft  iftioflctii^E  tffo  ediclbo  t  l^fi  «iitt  in  cauia  £uitnon 
ISI^^yx  reoa  iudicio  non  fiftefChir ,  fcd  tdMf  ni^pDiatloMfeio  tHBStM^ 
ioiflinittcrctur.  Potcft^Aim dcri vtf reas  nd  di(^am'dienf iitfirfiA|i;ttr}^tie«^ 
tttoen  ftipuUcio  committatnrt  ctHfrniiprior  adio  nondnm  tbm^tt^amrililr 
itt ,  Pnta  (5  rcus  iuftam  Kihuerit  cxcu{ationem  ne  ad  diem  vcnirct  rcmilfit 
'  ci  ncccflltitc  fiftcndi  a J  cam  dicm  pcr  ftipulatorcm  ipfum  ,  dolii  malo  altc* 
^*^*!*  taccrct,perfiiafum.  Finge  Titium  dolomalo  pcrfualiilc  Scmpro- 
VflNlftcndi  neccditatem  rcmittcfcc  M<uio  y  fadurus  eilcH:  Vft 

.  SciTip^^iild^lKftam  Mjraitis  omnc  itl  it  qQO-ficcPnijv^h»;^ 
Ice  vt  di^{i|iE^quenda  41t0  diaand<&quc  iudrcfi»  JwStfr  lAripMldteui  a«S^of 
iion  haberct^^^ltoo  ^otcrit  ScmpromttsimpoiarcMa;uio>  curnonftitc». 
rifinec  aducrfus  eum  aut  eius  fidciuirorem  agcrc  cx  ftipuUtionc ,  Scd  ciim 
jolus  ipfedoluin  paifus  fitaTitio,  cogcndus  erit,  fi  volct  indcinnitatcm 
OOnfequi»  agerc  contra  Titium  cx  cdido  ,  Qiii  li  folucndo  non  lii  f  tum 
'cmum  «qitiimi  cft  dari  reftitutoriaai  aducrfus Alzuiunvii  imcrim^Fd  vfu 
lto^BBttft*#tm  qu«  pctel^-^9»^«B9^cr 
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cniin  conrenfus  Scmpronij  l  Titio  decepti  vfque  adco  ci  noocre  poteft  ,  vt 
liic jpriorts  adionif  ladaitm  com  ^ffefto  pati  debeat ,  Qu  od  eoeniret  fi r»^. 
greniimaduerrus^faeuiamlij^eremiUumpoflettFatcornodebere  rdlfoai| 
adionem  ex  ftipulacu  quc  circumdttdo  die  ii  quam  fifti  rcus  dcbait  ioanltff 

hdla  cft  ex  ipfius  ftipulatoris  voluntate,<|0amuis  cxtorta  Cii  ca  voluotas  do- 
lo malo Tit  j finon  Maruius  quoquc  dolum  illum  participanc  probciur:^ 
QuocaiuclTctadio  quoquccxf^ipulatu  vtilis  ,  quoniam  aducrfus  exce* 
ptioncm  padi  dai  ctur  Sempronio  replicatio  doti.  Sed  dico,Sublata  a&ione 
illa  qux  cooipctere  potuerateKftipulationeiudici^^ftili  Scmpronij  con- 
fenfus  non  intcmeniiret  $  fiipecefle  primam  adionem  »  qtiam  licdt  interioi^ 
amiflanmtam^  magis  reftitui  srquttm  eft>ciim  exilla  parte  non  vcniatSer^" 
pronius  contrafadum  {tiumariHmentJ.citmij  51.$.  mklierD»  dt^mdi 
indeb.  /.  ^uories  duplici  91.de  regul.  i«r.PrJcrertim  cilra  illu«l  ctiam  concurJ[ 
rat,  vcnouatio  nulla  tada  ilt  prioris  aflionis  pcr  Aipulationcm  j  quz  com^ 
fnifTa  nunquam  (iiic  I./iSttchum  %.^,fi^uis iu l.<juoties \^>B.  deneuAt.  Et  ha:c 
quidcm aapriorcm dubitationenvdiluendam  futliciant  Poftcrior  iong^ 
}eaibr  cftsNam  intcrpofita  Atifilatio  IttdiciD  fifti  non  poteft  perpctoare  0^« , 

,  blr^ttonem  &  aftioaem  vctcr^m:  Ideb  qoia  imerponitur  ame  litem  con^ : 
tcdatani ,  adcf^ueantequam  veniatur  ad  Prztorcm  >Malentc  fcilicet  co>> 
qui  in  ius  vocatus  c(l,nitirdarc  ludicio  iifti  quam  in  ius  venire.  S x  tit.  In  m$-- 
V9tst*vt  ednt  vel [At.vel tMut.dent.d.lfi eum  10, $.tjui iniuriMrum  Dfi <fuis  cm-^ 
nni»    Nec  proinderefercndaeAad  iudicium  iam  acccptum  ,  Tcd  ad  acci-' 

.  J^tHttdom,au^9  tempusnonaliudeft  quam  licis  coatcilata:  ^  i.>.f«Wiir«m 
ikdkiphiBJii^i&^l^  tio  tempore  9c  iqdcx  dabatur  >  &  fernnila^didabanun 
atqueitaittdicitttbaecipiebatar**  Sohporrbconteflattta^-eftqoc  aQio-' 
mts  tcmpondespemetuat  >&  quidcmin  infinitmlii  ios  vetus  infpici». 
fnus,Inannum  vero  quadragenmum  »  fi  ius  nonumex/.  ciim  netifiimi 
flrl.vhim^C.deprafcription.io.vet^o.anmr,  Cur  vcr?)pcr  ciiifmodi  Hi- 
pulationcm  &:  przllitam  fatifdationcm  non  interruiiipatLu-  prsefcriptio  a- 
«dionisi  quxalia  quxiliocdiKationcm  iilam  noflri  omnes  adfcrunt,ncc 
malam  >  qubd  iaiola  praElcriptionc  triginca  vcl  quadraginta  annorum ,  qa« 
«dMM'*^!^^^  qoMittc  utulibticcboaam  fidtm  reqoieat  8r  . 

ti-nmipoceft  VIp.  intelligi  cikii.  cibs  tcinportbtii  adboc  incognita  efleib' 
reccptum  Gt  vt  pcr  folain  ciutiooem  dnmmodd  i  udicialem  &  ex  autbo-^ 
ritate  compctentis  iudicis  fadamioterrumpatur/.  fitmi.  eod.ill.eit.Ncc  c- 
nim  illi  qui  citationcm  ticri  curauic,  tanra  potcft  imputari  negligenaaqoai^ 
tamen  fola  pricfcriptioni  triccnarix,  vcJ  c^uadragcnarix  locum  facit.  In  c«- 
tcrisver6  praercriinionibus quz  £iuorabiiiores  cxi{limajitur,quae^  fuiicct  . 
iiiiit  tonjgi  dttlaiiifaaliporis  aot  aitcrius  quidcm  brcuioris,fed  tamcncooi,^ 
petefticf  cx  iwtiMi  wpns  qua?  a}>  initio  &  iodtt^  Qt  «c  cflct  tempoialii 
puta  fi  agatur  deredlitbttdria,vel  Quantb  miodriai  hh  citatio  non  potel 
fufficcread  intenopciokiem»fed  requiritor  Jicis  conteflbtio  ouar&imeT 
^mpitprari4;ripttoncm,&rperpetuat  a<5lionem:  Autfaltemearorma  fcrus- 
w  debct  qujrconftituca  cft  in  Lvtferfe^huf  i.  wnch/.vlt. Cde  annMUxteJid^ 
dont  nec  conteftatione  incerrumpi  pofTc  vfucapionem  q%L  fif^ 4ecij>tum 
AD.d4reiv$nibc.tiunomnkuaftm^ii9ili^  &  ^liV^IQ^ 

jjtirfidiMii  rcquiratjac  pr<ura  ijWiafcjBWtpcr  ^^p^aintaim^'^ 
mstUk^A,0p^diwfMt^imi.SUmh»^  " 
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menfenda  ritpotii^j(>faiilf  iiio4osac<}Qireb(ii  iurc  Quiritium  doinituj»< 
fRodo  ali^i^iaoo  £i^m  ell  in  Fra^.M,\^.De  M€^utpi»r€rMmin.Y^tQ  eQitt 
aui  vfnapit  acquiritfibi  cxccptionem  aut  liberationcm  >  fed  dominium  i 
fljrcctam  rci  vindicalioncm,  nec  tam  tcmporc  quamvru  vt  nomcn  ipfunv 
vfucapionisfonat.  Etidcirco  VJpianus  tn  d.l.vlt,  DeMpfrfuemfiift.  erity 
"  duQj  iilos  cafus  diftinguit,  &  {eparatitanquaoi  diuerfps» An  amina  ilt  a^io 
' ^irfiwi^lMiem  »  aapet teinporisaliqQam  ptVcfiriptioneaiJdlifinique  ho- 
diciikiseildcprxfcriptioneioogi  tempe«^9^Nj|ficaqu     luftijiijtiBO  pla- 
cuit  traaaformare  yfucapionem  in  longt  traiporispo^eflionem,  &  vi^lfbi 
longi  temporis  poi&(fimm4a  vfuc^ioiicmli^VM^  Cis.i^ifiifwWMirf^ 

■  '    '      .   i  ' 
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Icaliuslocuseftquofupra  diximus  »  rooueri  Caflrenfcm 
4^ l.pheres infiitutus  7o4^tt,D-MlSC»  TrthB.  vt  exiflimct 
rcftitiiciuitm  efle  fidcicommiflario  vniMerisli  afttoiiem 
tcmporalera>quaean)itfa fit  pcrncgligcntiam  hcredis  aate 
rcditutam  hereditftemifiliercs  folufndo  non  ai^n&», 
ftandain  BJcicommiflario  plcni(Timamin(icuinitatem«Q^an  lulianus  d$dm 
l.pU7tefifHiHm  94.$ .i.^/^  /^.1.  conrentiat  cum  VJpiano  in  !.  vit$m.  De  §§jur 
fu*m  fu[l.erit^ cic  cuius  fcncenu#p|io;<imf  «iiximus  >  idcmcjuc  hac  in  re  loca 
vtriu  f(^uc  fenlwfeT^faftatliillaiiiii  ji^ao  Qtti  rogatus  hcrcditatem  rcfU* 
^ifijec^itinalerteiibwer^^^^  ien«im  alij  veadidertii^ 

frjnlquam  ipfiim  adirr  ipiw^* €lmmit  autcm  fi»  ferousilic  poAmflMhma 
tfUerit  iuiTu  cmptorisatquc  ita  commodum  hcreditgtisei  ac^ailKuerit»  Aa 
cogcndus  fit  cmpior  rcftitucre  hcrcditatcm,  poflitquc  in  cam  rem  a^et- 
commifTario  conucniri,  Dubitationcm  facicbat  cx  vna  parte  qu&d  noQ 
i^ueratcmptor  rogatus  fed  vcnditor :  Abfurdum  autcm  videatur  aiium  £- 
deico|a|iiifii  nominc  vr^cri  qulqs  qui  (ucrit  ipfc  rogatus-  L  fitiditm  cum  fi^ 
4$<D.  eU  Inrti,  k^^*  f>  tf^eUni  75.  in  priatipf  ^  l^^J^ 
Mllimiiilffverfie.refp^^ 

ra  v«n|^|t?a  mouebat  qu^  vcnditori4i%|^^|«li|rvAm  fenii  iniiUtfH 
ti  &  rogatuaijaercditatem  rcAitucre ,  noo  cam  poffideat ,  aec  dolo  malo 

fcceritqudmin^spoffidcrcc.  Ncc  ciiini  ponimus  dolo  inalo  fadam  cflc 
vcnditioncm&intcruertendi  fidcicommifli  giatia:  Qu^  rcs  jnduccrct,  vc 
pufl  venditionem  quoque  haberi  deberct  pro  pcilenbre  vcoditor  yiuf 
4el»l«^rMieni(fetfMi^^ 

...    *  ■'■i^ 
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pcr  rcriuim  hcrrs  f.K^us  iit  /rp.^ a/ienit.s  6i.  /r^4t.  2.  Numc]uam  autcni 
pcr  limic  fcrui  m  fa>.tus  cll  btrcs  vciuiitor  c^ui  cum  vcu.iulit  anrc  aditio- 
ncm.  PUccttamcnlullanocompdlcnilum  cfle  vcndilorcm  reftttutio- 
nemfidctcOmnu(n,RacioncilU>«}u6d  habcac  pi  cciuni.hercd[itaci$  quam  . 
rcftitucrcrogaiuscft,  &conrec]ucntcripram  c]uoc|uc  hcrcuitatcm  habcrc 
Videatun  Naminiudiciisvniucrfahb.  sqi<a]e  illud  crtjquo  hcrcditas  ^ 
(leiCOtnniinaria  pcritur,  ccrtum  cll  fucccdcrc  prccimr»  locu  rci  l.fi <^  rem  ^ 
precirm  zi.D.  dehered.  ^etit.  quia  vt  bcnc  Acciiriuis  nAt3t,tar,to  c.irms  %  cn- 
diJit  fcruiuii  ciiiptori,  qiii  fpc  a-qusrc!ui«i;  fibi  pcr  cum  fcruDin  hcrcuitatis 
haud  diibic  piui is  cum  cmicquam  fuiilct  aHuquin  cii^pturus.  E(l  cnim  Idli-  " 
gc  prcciofior  fcrunsob  id  qudd  heres  i nftitutus  cft,  9  tamdque  (altcm  di- 
^nui  prccio  quanti  hercditas  ciljqua-  pcr  cum  acquiridomino potcft.£t  ob 
-camcaufam refponfum  ell  a pru<leiitibu8,Si  feruus etus  cjui  f  crat  inftittt- 
tus  fob  condicionc ,  fi  cuni  domiuus  manuinifcrrt^occifus  lir,  hi  n.^-iioncm 
lcjis  Aquilix  c]',  .r  co  noirine  coiitrjoccif  :  cin  «.iatiii-,  vcniic  ipfius  cii.un 
liercJitatis  :c!\iinationcm,  q  Jc  '  p?r  morccni  lcrui  dc!cc>.Tit  condicio  qi:  c 
fucrat  adimpicudaad  accjuu  cii  iam  hcrcviitatcin,  A//;<5/ff /Vtfr<jf#«/ ij.  ^.tdetn 
ln/tojjMS  X^»0d  lea.  ^hIIm  hraotcm  ad  qucm  herediciis  ex  cmptione  Ter- 
uihercdis  fcripti  pcniefieTiCtcxcauiaiinquii  Inh'anus,cogcnaus  erit  fi- 
dcicommiflumpntftare  id  cfi  fl  Jomimis  fcrui  heredis  fcripti  foluendo 
non  cric.  Ex  quibus  pollrcmis  luJiatti  vcrbis  nppnrct  non  erfc  in  arbitrio 
*  clcftionc  fidcicommiflar-j  cortra  qucm  ngt^i  c  vclir,  an  contrn  vcn Jito- 
rcm,nnpoijus  contracmptorcm:  Scd  omn):i;odo  cogciu'uni  cuin  \  t  .ig.it 
aducrius  vcnditorcm .  ncc  priuspcrmiitcndum  ei  vt  cmptorcm  mc^i.icttt, 
quam  conftiterit  venditoremroluenclo  non  eflc ;  Eft  emin  hic  ordo  non 

^toluhtatts»  vt^^aftrcnfis  prim^m  .cre^tdit ,  fed  neccfficatis*  quod  &Ca- 
ftfenfisipfe  tandcmfiitericoa&ttseft.  Qucmadmodum  &  in  Ipecte  du 
ift  Ugu  ffitim*  de  m  fnr  futm  fiiSbm m/,ii  vcIJec  ador  reftitLtorinni  pc- 
tcrc&cxcr^ccrccontrarcum  qiii  iam  vel  vnicapioncm  complcuilfcr, vcl 
tcinpfjrciibciati-sclkt ,  antci^uam  coniiarct  (oluendo  non  cflc  lihini  cu- 
jus  do h.i  malo  fa ctum  clfctnc  rcus  iudicio  hllcrctur  >  ujaic  .^gcict  ac  pra;- 
poflcrcnccauuiri  dcbcrct,vt  idcm  Calhcnfis  fatctur  ad  dtUam  leg.vlttm* 
>Iec'  moucri  in  contrarium  Ciiftrenns  dcbuic  ad  diitdmh^Tp/srti  i.  cx  eo 
qubd  ait  nonpotuiire  vcndi  reruum  ^nec  alicnaci-heredicacem  in  pnrludi- 
eium  {ideicommiiVarij»    Nam  imo  vcro  iuris  vctcris  ratio  illa  furt ,  vt  va- 

-  lcrctalicnatio  ab  hcrcJc  i.i  la,  t.TOcjiuun  a  don>irto  rcrum  fidcicommif- 
finni  li  snudo  Kicla  cJlct  nntc  rcRitu:ain  hciciiitatcm,cum  anrc  rcrtitutio- 
ncm  iiJiMCoinmiiri  qux  (ahcm  vcrbo  /vta  cffet  niliil  pcnitus  iuris  in  relH- 
taenda  i-.citiiit.iic  njocrct  iiJeicominiiIarius,necin  rcbus  hcrcJitariis, 
i  /eg.iMtameti  17    ^ni  ex.  Tre^eBuifi^Je^.  rellitHtnyj,  inpriticiptel.  ftSd 
6$'  ddSenatHjcenfH/tH  nTreyeHiMHmt;  Nec  alind  remecinm  fupererat  fi- 
deicommiiUirio « nifi  vc  rcs alienatas  'tmputarct  hcrcdt  in  quanam  fiJci- 
4iam  leai^.  Marc^l/us y.^.res  quteodem  tituhi^o rdiquo  autem  quod  fupri 
quartam  alicnatum  clTct^itiflitucict  pcrfccuticncm  fiJcicommilli  aduci  Ais 
alicnanrcin  quoufiiuc  iibi   pV.Tiilnr.c  rclirtutum  fuilkt  f-idcicoijinv.llvm 
/e^.  debitor  ^•^.verJic.Ke^ue  fideicom/.ijjurn  diSlahgi  f/jeres  70.^.  r.  eodeyi  tiv.i 
b.yihx  quoddicitur,Siheresancequamtidcicommiirs^n  hcreditatcm  icili> 

.  |pffr€tii^ieQaucrkquidpiam«sb«redtMt«i-attt£Ef^^  matMi^ 

•  miTcric 

*  •    .•  •  •  •  •   .  • 

,  "      .  .    •      '  Digitized  by  Google 


•       B  E  C  A  D.  L  X  X.  E  R  R  O  R^'V  II  4jy 

mifcritautruper.tquid  vel  trcgerir,  vtl  vircrit,  non  competerc in  cuhi  vP 
laiii  ciuiJem  radioDcm  rcilituta  j>oAea  hercditate  ex  rcnatufconrulco 
•  TvcbeUiiaoyMcxfiMcommiffi  caufaeile  hoc^uo^dcpcrieritperfffc^n 
iutB  ,(l<accipipfbciiI<]ubi&debet  >vteim|iCT<e€iitionem  fieri  neceile  lit 
idaerfiie  JKfc<iefli  ipriunanonaducifuscmptorrm  :  qui  nec  vlhis  flngt 
potefl  eo  cafu  qiio  v  cl  fcruus  inanninidiis  iit ,  vcl  trndmn  c^md  ,  vcl  viium 
ex  rcbushercdirariis.   Prinnis-IuUinianus  hiit  ciniproHibuit  aliciuuionem 
rcru  fideicouiilfo  fjbicL^aMinijCtiarj  vcl  dics  vcl  contlicio  h;lcic6n)iiri  iion- 
vcnerit,  A Jco  vt  poilca  cxiltemc  quudoque  dic  vel  condicione  pcrnutc 
lttbeada<italtenat$oaQt^&daacn  nccfcripta  efletncc  penitik  cclcbrata,. 
vtncc-vfucapio  nec  longi  temporis  pnefcriptio  coatra  lcgacarium  vel-  fi- 
•ileiComiTiifrarium  procedat.  tixc  cnini  Ii  iHniaai  verba  fnnt  inht^^Jit^' 
MHttm  fub  ondicicne  C.  commtin.  de  leg4t,  Ad  qiiam  conftitutioncui  viidib- 
tur  milii  rcrpcxiflcl  iibfnianus  cum  iii  clcganti  rcfponfo  jllo  luliani  aJdi- 
dit  cz\CTb,i  hlierftire fanore  fut  ferHata,Kou  cnim  >  uioic  vllo  libcrtatis  fcd 
ex  mer^iun&raLionetiebatoliin  vc  iciuusv  in  IicrcuiUtc  iuicicointniHarja 
reiiiftusyjtabliefvtfecciam^lacmcttiiaomillai^  diciu  fi- 

deicommifli  cedemefflt6e  Uber  ellei    maoe#et»  Mallo  figMiHaia  ^flrre- 
tra^ari  S<  rcuocari  poteratliberta^  qna;  (emel  cor^pctierat ,  ne^  fikialtt- 
rius  fraudem  data  probaretur.    $./t  is  fjui  hiflitttt,  de  e9  cui  Itherti  tm^hin»- 
^dddtc  .leg.i.ft;)  totMtut.C .fi aduerf.Ubert.HodxQ  taucr  libertatis  ncccirarius  cft 
vt  calibcif.is  conlcructurcxciufinotli  manumiftionc  c]iut  alioquin  cx  f>c- 
.  nerali  legc  luftiniani  ricIiabcnJa  cllcr,a<;rinccccIcbratatorct.  Nccjuc  luiic 
i^Bptentias  uofirat  adoerfitur  quod  mlpkf*vltJt  /^*t.Scaniola  rcfpondit ,  fi 
.Mari^Jie»j|emvjioremtnltiincHri.^iM  aperiri  codtcillos 

jirccepit^  vxor  praNiiOfn  bcrcditaflam  ialhltokQflD  rationi  fux  ciifti' 
jmahs  vendidcrit»non  pofle  venditioncai  pcJII;  mprt€mulierisrctrad;il^||l> 
iis  c|uibusheredit3scoclicilIispcr  Hvlcicommfrtum  daia  dcprchendcretiir». 
U-d  proptcr  iuftam  ignoraniiam  tam  inulicris,  quam  eniptoris  hcrcdcra 
■  inulicns  Yt  fundusajpudcmptorem  rcniancat  fidcicominiliaiio  precium 
<bre  dobcrctNcceamijsScaEuolaBieniiis  cfi>vt(i.itt(latam  muliens  quain 
emptoris  igaomntiaiioninterueaifretrpemitti  dcberet  fidci<pmmi0i^i»> 
'jBem  vcnditam  vindicsreii- en^toricuic  aufiierro^Scd  l]tc  poti^vt  iiertilli 
.^^^O^jierisJuila  iila  ijgporantia  prodciJc  dcbcat,  ne  ^4  idomi^^^iip  fidfiicom'. 
-  «nflarij  ex  ca  caufa  intercrit ,  tCBflatur ,  fed  foiivs  prccij  pr»ftationc  li« 
bcrctur  :  lixcmplo cius  quodnon  diflimilitcr  fcriptum  cft  aCalliflraro  iu' 
.  S,fih$r*-t  6x  eodcm  tUuloySi  hzvcs  rcm  Icgatnm  igiioransin  funus  confuin-*- 
>n  tencri  cumactionc  ad*  cxlnbciulum  ,qua:  icilicet  darctur  ad 
>tis  imerc0et »  ooia> inquit  ;»<iicc poifidcttwc dpla ^o  iccu 
It^dcrct.    Scd  pcrinJadi^i^ieiMOilcgii«rio.(o«fiittta%. 
^^^fiabhcrcdc  pr.vllctur.  QKimquam  non  pollum^diiiimula^ 
j-c  quin  npudScxuoIam  valdc  fufpcviia  mihi  hiu  vcrba  ilJa  vt  fundns^  ^fmd.' 
^mptorLV/jre/naf;e.itc^vxfirct\ncrcmuri  vtique  intcrprctationcm  ncnratti 
non patcreiuur..Signiiicnrct  cnim  apcrtiftimc  auftcrcnduju  cmptori  tiindiii 
4^ij3UaiIIa&  qoidcm  vtriufquc  tam  luuiicns  quam  cmptorjs  ijg^rantia 
f^interuieniUct:Q^Qd  t^^  eui4i?QieB.iiiiiim  <  fl  flmf  iniiv^^^y]  i  ii 
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in  bonis  eius  fadz  eflent per  rcftitutioncm  herc^itatisiln j^Vl^oi^o «&tl^ 
■  tincri  non  poteraat  c2,  quat tate  fefiitiicaai  henJAmcnftiiimii^^ 

AtSflX  nec  iliud  isdudium  adhuc  crat  a  Iu{liniano,quo(i  indqtlt 
ii»lf«4Ciytii9aia&  fi^icicemmifTa  priuilcgio  vUo  cacitx  hypothccjBL^ttfil» 
rcnt.Sunt  ergo  verbaillan5  Scacuolg  fcd  vel  intcrprctis  vcl  Tribnnianf  ref- 
picicntisad  fupradidam  luftiniani  nouam  conllitutionein  m  cl.l.vlt$m.$*jm 
Mfitem fulr  condicime  eod.tit,  Czteriim  vc  ad  lulianum  redcamus  in  d.  Iplsire 
f,ude  /r^.i.iru(ira  cfl  (^uzrere  ati  in  ea  fpecie  potucrit  domious  alici}arc^li&. 
reditateofautces  hereditariasin  prariudieiam  fideicbanttij^^^^~ 
proponefetnr  deminiis.dieoaife  quicquam  ex 
renHimdiiniaxatfiiam  qai  ftierat  tnftitutus»  8e  pcr  quctil|»^rat  ^l^^ 
^irCrehereditatcm,camquc  podea  fidcicommifrario  fecundum  tcQaton| 
voluntatcm  rcftitucre  fi  cum  antc  vendiiionem  adirc  iufllflct.  Ita  quod 
vcqdito  feruo ,  qui  fuerathcres  fcriptus,ipfa  quoquc  hercditas  venditacf* 
fe^&prcciumciusad  venditorom  perucnifle  intclligicur  ^  oon  Ht  nifi  pcf 
Qonfequentias ,  cafque  aded  necefiarias  vc  nec  vUaiiiris  arte  pr^htfaferreot- 
iinbAii  non  eniin  euet  iibfuffdnmimpediri  domtnam  fcttti  lntiititr  ii^ci^ 
ti  ne  vendatemnMiteaditam  hcrcdicatem  obhocfolumqi^ii^^|ili|%^ 
di  vendttionem  fiiturum  (It  vt  hcrcditas  pcrucniat  ad  cmft<M«tt^|jy^'- 
ca  rcftitucnda  rogatus  non  fuit?Cijm  in  ciufdcm  domini  pmeftltcmncrek, 
dicatcm^fibi  per  feruum  del.itam  repudiare,quonia&  Icgatu  rcpudiarcpof- 
fet  quauis  ferapcr  lucrofum  /  legxfu  -/.de  UgA,m^.l.fiheredu4ftlhPj*><^^ 
Nam  &  citra  repudiationem  fufficerct,  vt  feruo  non  iiiberfta^irc  hereditai. 
t^^Quadi  fcin^adireiennisfine  iuflu  doinini  prarccdciiteiiMpoir* '  ^ 
JmiittNiisut  tgnorante  dominum  obiiearetacri  alieno  /.pdi^i0i^:6>.„ 
DM  dcq.hertiS»xh  igitur  clfe  dcbct  fideicomiftiflario  vt]icr  caift  fciwi 
ftituti  vcnditionem,ficicic6mmifliim  non  intcrcidar,  fcd  nUuitbininlyrc 
poflit  ab  ipfo  vcndicorc  quafi  adhiic  hcrcditatcm  poflidcat^  qut  precmcios 
poflidctiAdcoquc  quo J  logc  durius  cft  ab  eniptore  ipfo  fi  vcndiror  nd  crit 
foluendotQgauis  cmptor  nuilomodo  iucric rogatus.Vndc  illud  c|i|ai  fit>t 
pll^tcm,quaBiibhnredita8itt^  pluris  ti^iiii^i^^ 

^KMninettdaftQm&critexvcnditione^fcnii^ncm  iiM,  tasfitnai^pprt^ 
•  Blerivcnditoremquam  vtprcciufnqood.a€<3e||itrdlhtiati^eeill||^^ 
Jategrum,  fcd  quanco  carius  duncaxat  veQdiderit  proptcr  fpcm  iflamac^ 

3uirend«hercditatis,Id  cft  dctrafto  qt»atipcr  fe  fuit  feruii$,quamiqueveft* 
i  potuiflct  ctiamfi  hcrcs  fcriptus  non  fuiflct.  PIus  puto^EtiamH  vendit4l 
folueado  rion  fit,ita  vtiideicommiirano  arquum  fic  dari  adionem  in  fubit» 
diam  adueifosemptoreifnfNiQn  tamenad  aliud  tcneri  cijnpcpr^poile^^am 
vt  illod  tpfuro  prcciam  praefiet  qiiod  ptaeibre  yeiiditof  «QO^£|iir ' 
.^effct»  nec  quicquam  amptius.  -Cur  enini  ^b  |BMiam  vl^di^ 
tenealii^qii^m  ip(e  vcnditor.qui  &  principalitlij^d^ 
^ionc  COnirentus  iam  fuit?  Conucntum  (iqui<'em  heceftariopdncndum 
antequam  ad  cmpporera  pcrueni3tur,vt  cxcufl^o  fatfba  vidcri  po/lic ,  otfi  tam 
cuidcntcr&notoricnonfoluendocirctvcnditor  vt  hoc  ipfo  cxcuflioncm 
:pro  £i6ta  iub^^«partcrct:queaiadmodum  in  (^f.tt:  Mik  vijifm»  Dteo  ^tt 
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cx  hac  luliani  rentcntia  ficri  vt  cmptor  a  fideicommiirario  conuentus  ,  &  rc 
&  prccio  fimul  cariturus  Cit :  quod  ccrtc  non  ita  cft.  Ncque  cnim  dabitur 
'  in  cum  aftio  fideicommifTario  ad  rcs  hcreditarias  fiuc  pcr  vindicationcm, 
fiuc  per  hypothecariam  euinccndas  i  fcd  tanrum ,  vc  dixi,  ad  precium  quod 
iam  femci  vcnditori  pcrfolucrit  ,  Atquc  ita  fictquidcm  vt  bis  idcm  prc- 
cium  folucrc  compeiiatur  >  quod  pcrfciam  fatis  durum  cft,  Atnon  vtco- 
gaturcarcre  rebus  hcrcditariis  ,  quod cffct longc  durius.  Nampnctcrrd 
<]uod  eius  jntcrcflc  maximc  potcft  habcrc  rcs  hcrcditariaspotius  quam  ab 
earum  precio  iterum  praiftando  immuncm  elTc ,  Credibiie  eft  longc  maio- 
ris  prccij  cfle  hcrcditatem ,  poftcaquim  cmptori  pcr  fcruum  acquifita  cft 
quam  fucric  feruus  ipfc  tcmporc  vcnditionis,  Quo  tcmporc  fubcrat  tantum 
/pcs  acquircndac  hcrcditatis,qux  fpcs  facilc  potcrat  intcrcidcrc  mortuo  for- 
taHts  feruo  antequam  a  nouo  dommo  adirc  iubcretur,  aut  fupcruenientc  a- 
liqua  noua  caufa  qua;  ikccrct  ci  fu/pcwUm  hcrcditatcm. 


ERROR  OCTAVV  S- 

Df/ententia  c  leElione  l.fitilienMS  6z.de  le^Mt.  i.l.vll.in frirKip, 
*De  tegAt.i.(^  L i/D.de  injht.a5l. 

V  R  vcro  in  cmptorcm  dctur  fubfidiaria  &  vtilis  fidcicom- 
milli  pcrfccutio,  quinon  fuitrogatus  (quodpcrfc  durum 
circ diximus) ratio qua:  fubobfcura  vidctur ,  nontantiimcx 
afquitate  ilia  pctcnda  eft,  Ne  alitcr  pofito  iurefideicom- 
inilTum  intcrcidcrct  cxfafto  vcnditoris, quod iniquum  clTcC 
dtH.  /.  tjutdAm  itA  15.  ^.fiejuis  jUium in fin.  adSC.  Trtbell.  Scd  ctiam  cx  ra- 
tione  ipfa  iuris,  Quod  huiufmodi  ndeicommifTum  iniun(5tum  domino 
ferui  hcrcdis  inftituci  capiat  vires  cx  pcrfona  fcrui ,  non  cx  pcrfona  ipfius 
domini ,  q.iotics  alij  quam  feruo  dominus  rcftitucrcrogaius  ed/.cHmfi/tO' 
fAmtltM  n.  de  le^.  i.  Quid  crgo  niirum  eft ,  fi  cmptor  iucmque  nouus  do- 
minus  huius  ferui cogatur  prarftare  fidcicommiflum  hcrcditaiis ,  quam  pcr 
fcruuiii  ipfum  quarfiuerit  ?  Nam  &  fi  feruus  ipfe  inftitutus  ,  manumiflus 
fuifTet  ancc  aditioncm  &  liber  fav5lus  adiiflct ,  perindc  hoc  fideicommillum 
pra-ftarc  cogcrctur  l.fiahenM.  6z.  vbi  manitcftum eft  poft  verba  illa  ^^(ec 
/erntn  Icgcndum  cllc  addita  negationc  juia  ro^atm non  efl  de  legat.i.  O patre 
4.  de  legat.  j.  Porro  quac  ratio  fcruum  inftitutum  obligat  ,  vt  fi  adie- 
.  rit  nunumilTus  hcrcditatcm  rcftitucrc  dcbcat  ,  Eadcm  obligat  nouuin 
dominum  qui  cum  adirc  iuflfit  vt  arquercftitual,  Vna  illa  nimirum  quod 
fideicommurum  hoc  ex  pcrfona  fcrui  vires  acctpiat  ,  Itaque  illud  po- 
tiiis  mirandum  cft ,  cur  apud  lulianu'i)  &  in  (p^cic dt^4 /e^'< plane  $.  i.  non 
dctur  adio  fidcico.nmiirario  rcda  in  cmptorcm  ,  quamuis  vcnditor  fit 
foiucndo ,  cijin  fadus  fit  hcrcs  pcr  fcruum  qui  ipfe  rog.itus  videtur,  quo-t'^ 
modocrcjen^jumeftfuiiTcteftatorcm  prcccsadcum  fuas  direfturum  ,  fi 
crcdidiirctforc,  vt  ad  cum  hcrcditas  pcrucniret.  Quo  cxcmplo  iilud  c- 
tiam  longcqoe  piobabilius  dici  poteft  pcrinde  fliiflc  tcftatorem  petitu- 
ruui  anouodomino  vt  hereditatcm  rcftitucrct  ,  ficuti  pctiit  ••'b  eo  qui. 

KKk 


-  hnndomihas  ernr  (1  Ivine-dtoitaij  iliiitittoiirai^te  tMdSi^^ 

fiitura.n  przuidilFct.  R  jtio  auteni  alta  quxrcnda  non  eft>  ^tilili  wSettdt 
aliili3no,qi:6Jvenciiiorc3m  ipfam  hercditatcm  lirbcrc  vidcatur,  cjiiatnrc- 
ftitiicrc  rog  tus  cfl,  cum  cius  precium  haScat.  Ex  qua  ratione  intclligimui 
aJiud  cuni  rcrpoiifurum  fuillc,  fi  prior  dominus  feruum  hunc  hcrcdem  fcri- 

Etum  non^eiidiiiinec  fcd  donairec.  Nec  eniin  hcreditatem  propter  Cchmm 
ibere  videretur  i» qui  dpnairet»  qui  iciJicct  pbft  donationeaMiequeifelyt 
lRiiii»nequchcrcditatispreciuni  autc|uicquam  aliud  in  vicem  ^tediliftlr 
h^rct LfM§dfid9nMtn0^o.'mn^.dH^(f.prdfed.D.dev/kfi',  .'Qgat-e  adn^ii^ 
non  penincret  fi  quis  co  cafu  obiicercr,Rog:itum  fuifle  priorem  dominuni^ 
portcriorcm  vcrb  rogatum  non  circ.  Nam.necjuc  priori  domino  dcbct  no^ 
ccrct]u6<l  fi'crit  ro^atus,cum  habcndijs  ht  pro  rogato  (ub  illa  dcinum  con» 
dicione)(i  heres  ellct  ^./.7i4/fr;i«/>qu^'  condicio  dciicit  aJicnato  per  cum 
uoanteaditionemt  Nccjue  jpofteFioridomino  prode(!equdMlro|isMiB^6^- 
non  fuerit,  cum prccrs  dcfundi  quamuis  ad  prioreindominuu»  4l^||r 
•  perinJc  habendcuntacfiad  feruuinipfumdircdaeelfent^  vt  con/equeniii^ 
pVrindc  obh'gcnt  poftcriorcm  donjirtum  qui  pcr  fcruum  hcrcs  faifhis  cftjt^' 
que  priorcm  obligadcnt  (1  fcruus  alienatus  non  fui{rcti.Atque  ita  debct  acci- 
pi  quod  con.ludit  Rutinus  in  d,l.fi ^UenMtWS  vcrbis,x;4^«r  mlisaclto  hoccaftt 
c^n^ttihvt  u  Md'fMm  em»UtmntHm  heredtiMtis peruenertt,  fdefc§mmijf'im 
jfT^are  comft&ttitr :  Sdiicet  vt  itardemuin  bonajfit  lurc  ratiocib|i|^  is  ad 

3ue«  hereditatis^raolunientiim  peruenit  >  illr  ip^  tit  ex  Kx^itit^foat^fii 
ciconimiflumvircsaccipir,aurpcr  ipfum  heresiaAosfit.  /^^ui^certudl^ 
cftnon  cx  co  fofo  debcn  ab  aliquo  fidoicommiffum ,  quQd^^dttasHdei-*^^ 
commiUarii  quoquoniOi.lo  aci  ipfum  pcrucnerit ,  vt  conftatcx</. /,p/<iwr  fi^. 
gMtitip*  &  e.x  l.  vlt.tn  priNcip.De  /egat.^.vbi  lcgcndum  cITc  tnfittnit  ^xofukjJt*^) 
iwtbene  docuit  Cmitc,/tif.i.oiJer*csp.^if8c  in  tincrcrpoHfi  patris  pwjr^tritiz 
Nifi  qnis  circa  priorem  cmendationem  Drobabilius  puttt,vt  |)eqtie«|/&ifl% 
legamus,  neqi  fithJfttmtyQum  verbuffi#^iMrfaiill6pi6ftapp«fitQm^ 
dtindt  ilIt4xtrMneH»  hmnc  fUtHmhertdem  injf  /«#/,vtriqu«  fenienri^coiS  ^  ^ 
dar  commodi{Tin!c  maiorequc  elcgantia  fubfcniire poffit.Probab^jrifm^, 
cfthuiusrei  ignurationc  cid  Jitum  priinum  fuiire  vcrbum  ftihjfitutt  :\\>  im-. 
pa-itoaliquo  mtcrprctc  qucm  illud  fcfcilit  quod  viditin  fcquentibustra-^ 
Oirt  de/obHituto  pupillari.  Ncc  animaducrtit  alium  fubititi:tumfMifl*4'^ 
qi^m  emraneom  illum  qui  fnerat  inftitutus,  cdm  alioaui  heq;  de  fttbftitStof*" 
pumllari,ncq;  de  legatis  ab  eo  prarf&lidis  quarri  pofktuftlMlinM«r  ' 
•pBberedccellilfet  eo  rclido  hcrcdc.  Qt  a  ob  caufam  coa^usftit. 
cqminifci  duos  in  ilb  fpccic  fuitfc  hcrcdcs  initicutos&  pupiHo  cxhei,,.^ 
fubfiitutos  vt  pi  ^mortuo  vno  qvi  heredc  fcripfillct  impubcrc,quaf  ftioni\Q->- 
CAUtnalrcrius  inltituti  ciHfdcc];  fubPiituti  pcrfona rclinqucictur.Sed  Wcrur*^' 
fum  quatro,Cum  HJcjconjinum  dcquoluJianu&tradat  w d.l.plane4.\cxUv 
u^erfoBt^vircsaccipiat  recundueioTdf  IdiapirehtentMaPapiaianorelaii: 
aei|Mrobatam  MiU«WjS4«0ai^M»iiw^^Go/i^ibii»taotW  ^ 
fMlnettidireaiaTfMlttiiicaaus  iit  exfidcicSiniflbfefWMlprelhBaR 
inueniaturaditsoni^  renipore  &  heres  fi(^m  pr  r  adilitrfi.AimbAUjyo' 
imou5  quLCum  adjre  iufht.  R.itio  cft  in  prompt«,  quia  ncuter  rogatus  cfc 
^jM-iordominusqui  tamcn  pcr  fcruum  iUum  ante  aditionem  manumif— 
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3ire£ta  aclionc  conucniri  potcH  qium  qui  tuit  rog.itus,  vt  oftcndunt  vcrba 
<^./.yx  4//^«*>.  Supcrcrt  vt  inoneaiiius  cjiioJ  ctiam  taccntibiis  nobis  fatis  ct 
fupcrioribus  intelligitnr,valde  diftai c  cafum  hunc  liiJiani  ab  illo  qucm  tra» 
(Sai  Vlpi.inu«  i«  d.l.vlt.de  so per  efnem  f.tcJ.erit.  LorgcLjue  maiorein  clTc  ra- 
tioncm  curapud  JuJianum  pci  fcciitiu  lidcicommilli  dctur  contra  enij»to- 
rcm  in  ruUlidiuin  vcnditorc  cxiilente  non  folucndo ,  quam  vt  apud  Vlpia- 
num  dctur  reftitutoria  contra  rcum  tcmporc  Jibciatum  ob  id  foJum  quoJ 
/blucndo  non  flc  ador  cuius  doJo  malo  hclum  cfl,  ne  rcus  iuditio  fiJlcrc- 
tur.Etli  cnin»  cmpcor  in  co  fauorabiJjor  vidttiir,quod  caufam  Jiabct  onc- 
roriin,iJlc  vcro  tjui  tcmporclibcratus  cft  vd  vfuccpit,  caufam  lucraiiuani 
habct,  noccrc  tamcn  iJJud  cmptoii  dcbct ,  quod  fum  fcruum  poflldct  cr 
cuius  perfona  fiJcicomiiiiirun)  priori  doinmo  iniundum  vircs  acccpit :  Ei 
vcro  qui  vcl  vfuccpit  vcJ  ab  actionc  propofita  Iibcratus  cft  tcmporcniJin 
eft  quod  nocerc  dcbcat  prxtcr  rationcm  illam  arquitatis  quae  non  paiitur, 
vt  cx  damno  altcrius  ipfc  locuplctctur.  Ponimus  cnim  nihil  ab  co  fadum 
-cflc  dolo  malo,folumqiic  Aipulatorcm  iudicio  fil^i  dolum  fuiflcpaHum  ab 
co  folo ,  qui  nc  rcus  iudicio  Ijfterctur ,  prohibuit ,  vt  fufius  explicauimus  in 
pra:ccdcntibus.    C;ctcrum  qucmadmodum  locxis  illc  Vlpiani  non  probac 
Caftrcnlis  fcntcniiam  pro  lulcicommiflario  vt  acucrfus  dcbiiorcs  hcredi- 
tarios  pcrncgli^cntiaui  hercdis  tcporc  Iibcratos  rcgreflum  haberc  in  fub- 
Cdium  dcbcat ,  fi  hcics  non  fit  folucndo  aut  dc  cuJpa  lata  non  tcncatur ,  ita 
nequc     fupradi<flo  luliani  rcfponfo  prcbari  tam  improbabilis  fcntentia 
poicft,ob  ciiidcntcm  intcr  has  fpe&ics  diucrfitaten),diucrfitan'fqiic  ratjonct 
<^ux  cx  /upcrioribus  fitis  coIIigitur.Multc)  minijs  ad  rcm  facit,  t]uod  iidcin 
noftriadtcrunt  exl.i-i/j fin.dr  l.i^D .de infiit.acl.lmctdum  debcrc  adione  da 
ri  ei  qui  inftitorein  pr.vporuit  aduerfuscos  qui  cum  inftitorc  contr.ixcrunt 
co  nomine  quovt  inllitor  contraxit:(Sic  cnim  \tgQ  in  d.ivt i>jJ}itor)(\  modo 
non  alitcr  rcm  fuam  fcruarc  pofllt.  Etfi  enim  rcgularc  cfl  vt  per  libcrain 
pcrfonam  a<5bio  qua:ri  non  pofiit,  cos  tamcn  qui  cum  inftirorc  i%co  tan- 
quam  inftitorc  contraxcrunt  idcc»  mihi  falt{?m  in  fubfidium  tcncri  arquuin 
cll,quod  ncgarc  non  polTunt  quin  contrahcndo  cum  ipfi)  pcrfonam  quoq; 
mcam  &:  patrimonium  mcum  intuiii  vidcantur:  Adco  vtob  cam  caufam  o- 
bligatum  mc  habcant  aclione  inftitoria<^./^^.i.^  tot.i!l.tir.\n  qua-ftionc  au- 
tcm  noftra  de  fidcicomiBilTario  agcrc  volcntc  aducrfus  dcbitorcs  hcrcdita- 
rios  libcratos  nihil  talc  di. 
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De  dijerenlia  hereditatU  cej]'*  m  iure,  ^  eitUitjus,  reflituta fii  ex  Trebellianu 

"  RiMA  h.Tcoccurritdiffcrcntiaintcrhcrcditatcm  ceflam  in 
\  iurcA'  cam  qu.r  rcftituta  fit  fiJcicommiflario  cx  authorita- 

^:^'.^.^,  teScnatufconfulti  Trcbclliani,qu6d  hcreditas  ctiam  priuf- 


^  proximojiiyn  quam  tcftstor  licrcdi  fcripto,qucmadiiiodi>m 

^VIpianus  in Titnln  fcril>ittit*iQ,de  acqmtit.rer,    At  hcrcditai fidcicommif. 


h\f^y^  quam  adcaturccdi  potcft  in  iurc  fcd  I  egitimatantum « non 
L^^y^V^  ctiam  tcftamcntatia ,  id  cft  fola  illa  quam  Jcx  dctulit  agnato 


-farialicctnontninitsabintcnato  cju^mex  teAamento  daripdffit  ,  tn&' 
^pcr  prudcntuni  interpraationcm  poteftatc  lcgis  fakidiaj  &  Scnatufcon- 
fulti  Trcbclliani  ad  hdcicoramifia  ab  intcftato  quoquc  Tt\\&.^leg,jUmfft- 
'wiUM  i8*  T).  ad  iff.fdkulUe^.yU^.^ Jhiefcratura  5.  CutdSQf  TnhU.  /mc.  rr- 
~Mr/Sr#     i.D«  m3.  Nnmqoaoi  fnmeti  reftitui  ^tell  pM^tii  in4idMlr> 
'nec  itoagU    hefcflc  legttiibo  quam  i  teftameiitario*  liWjnie  ooiitt 
^fb  cogeadus  eft  heres »  vt  adeat  hereditatem  &  rc{Utinfc,^jt^Kii|trqo^m 
filUos  heres  ^  patreroeatiis  proponatur.  Hic  enim  cogitur^idem  refti* 
tucre,rcd  non  fc  immi?ccrc,cum  (it  hcrcs  ipfo  iurc ,  ncc  minus  ciira  im- 
rnixtioncm  quam  chia  aditionem /r^.i.  $.  f«iy»»/  mp9teJfMttD.fi  quit 
^miJf.cMf.  ufimnent.  Ug  tHfHu  14.  D.  defuu    ie^tt,  /r^.cMMHM»  z?*  i-fijf^ 
terfliHmD.  sdSC.TnhlL  Hahiaveiddiftfcmir rMieM^^ 
'flOD  ptflllll  obfcuraefle  vldeator»i]htaiiie»allmivmlfc>VsMMm 
liidicio  potcft,  qu64icfiitutio  heredititis Don  alitcr  prodeffit  fl8iSaOB|- 
^ji^^io  poffit ad  transferendas  in  eum  atfliones  hcreditarJasne  tum  €f^^ 
xkm  cum  fit  ab  intcftato  >  quara  i\  fiat  co  ipfo  modo  quo  teftator  voluit 
leg,i.le^.fed  dr ft  alte  9.  f.vlt,     Ug.fetj.T),  ad  SC.  Trehell.  ieg,  fmniier^'^.  f. 
txdffe  D.dfiiir.dot.  Tcibtorautcm  voluitreftitui  hcretStatem  ab  herch 
de,hoc  cftab  eo  qui  iam  &di}8  e({ct  beres  per  aditiooem»  fuiqiie  bab^ 
ret  ipfe  aaioner<qoa$  trmsfiefieMi  «liiHhi  volere^cibn  Ai^jiltf^ 
fcnaisiis tfaAarl  miUomodp  poflet.  Deniqoe  reftitutio  praefitppQ^iil^ 
<|i|ificioncai  iD^erfona  reftituentis :  At  hereditads  ceffio  i|<iiffafe^  infe, 
%»oteftatem  totam  fumita  lege  iz.tabuf.  c^m  (it  vnus  ex  moffi»  j^aCqut- 
rendi  dominij  (ure  Quiritium  ,  vt  Vlpianus  (upradidolcco^cribit ,  idco> 
.  jBue  poteft  ficri  etiam  ab  eo  qui  nondum  fit  hcrcs ,  (1  modoius  babeat  he* 
1^p(atisacqQirendaE«£t  iiiic  fortaffis  pcrtinet  quod  liabet  cj^M|&M^i^$>  N# 
Vclle  heredem  efle  ilium  qoi  ad  ali  am  translerre  Vtilpit  h4mmici^li^0 
vulthetee  e^ffe  6.dt  reffiiJur,  Nam^qood  vulg6  interprctaiicor  de  lilai|i^ 
Weditatem  (ibidaatam  inaitom  transferrt  ^aiTuseft,  Vtrceirll^^iioii 
'fatis  conueniat  verbis  legis  qux  non  de  illo  lotjuiturjqui  hi^edita^m  iii 
iium  transfcrri  voIuit,rcd  dc  iJio  ,  c]ui  transfcrrc :  quod  ncicio  an  al^j  vllt 
^ditconucmre,  quaiu  eiqui  hcrcditatcm  iniurecedit.    Deqoo  iamco 
'  Vlpiaoum  veteres  interpretes  diainare  non  potuerunt,btii  B:agmen- 
i  quailiobis  peni  folaex  toc  librordm  naufragio  fupu^^ir^inattiboa 
cunquam  habuerunt:  Nam  &  eifrecenttOfibQi^^Ui  nlinili||t^||jfeirh<ii 
gtf^oe  in  Bartolo  quam  inPapiniaooyeriati,  non  derum  ^i  reli|^s|^j^|b 
tam  prcciofasnegiigant,  Vidique  magnum  Doclorcm  vtfibi  quid^m  vi- 
dcbatur,qui  ciim  intcr  difputandum  vrgcrctur  aliquando  iis  rcntca^quz 
fumpta:  c^lcni  vcl  cx  Titulis  Vlpiani  ,  vci  cx  inftitutiombus  Caq  > 
deni^oeex  libris  Scntcntiarum  Pault,foiel}at  ilias  rt/u  foio  eludeic^-.^  ii- 
btpcii^tomnes^/SlKiMrMif  voclure»  Sed  p^^fc»  ik.ejfg^iici"^^"""^ 
-fi^sl>o'£tores,  ijai  firltottanaromafitiquitatilm  monti^ii^f^] 
llfifiic^^s  &  peiplem  loris  nofirt  locos  ttfod^'  vm 
'  ih  ealuris  rcgufainter^rctanda,adccfl[ioneiti  quzTn  iuVe  ficreti 
nuducrtinc.  Sedillud  long^difticiliorisvidctDr  eflc  inueftigationirT^ot 
olini  tcftameniaria  hcjrcditas  cedi no»  polfct antcquam  eftct  adita»  Lc- 
.^^Klitisl-^ef6  po0et,vt  YlpiaUUs  nofter.reftrt :  An  quia  minua  iuri&  ia 
l^ijuif^^ill^^^  ^^^^^^^^ 
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Atquitantoplusiurishabcrc  vidctur, quanto  fauorabilior  c(Te  crcditur, 
ciim  caufateftari  fcmpcr  prxccdai  caulam  intcftaii/.   ^HMi.dmi^.  de  ac- 
^ir.hered.  Lefuatidtu  %^.de  rrj.inr.Nin  fi  quamlo  tcftator  contrarium  difpo- 
hctk i\tin  l  fi^uuiuiSz.  D.dehered^irtflttH.  Ncm^c quoniam  ci  qui  in  tc- 
ftamentoritccon(lirohcrcsinftitutuscft,non  tanium  lcx  dcfcrt  hcrcdita- 
tcm,  fcd  ctiair.  tcftaior  cuius  voluntatcm  Icx  hoc  cafu  fubfequitur ,  Ei  vcr6 
qui  ab  intcftato  vocatur,lex  foladeferthcrcditalcm,nonctiam  paterfjmi- 
Jias,  nUi  quatcnus  crcdiiur  is  vtllc  fubfequi  voiumatcm  lcgis/.j.  ttiprinup* 
Lconpciur.tttr.^  ^.i.DJe iur .codtctll.Qxitx\xi\\  ncque  legitimus  hcrcs  n»agi$ 
quam  tcftamentarius  quicquam  iuris  habet  in  hcreditate  nondum  adita  ,  i- 
deoquc  ncc  ad  hcredcm  fuura  cam  tranfmittit.   Aditioenim  hcrcditati^ 
fola  ca  cft  quar  hciedem  facit ,  non  dcJatio  fjue  .1  lcge  illa  fiat,  fiuc  ctiam  t 
tcftatorc  /.  deUia  151.  "Devtrhr  JtgnifcMtiontb.  Rario  igiiur ,  ni  fallor ,  pc- 
tcnda  cx  eo  cft  ,  quod  ficuti  dclatjo  hcrcditatis  Jcgitin/ar  fit  a  fola  legc ,  ita 
&ccflioiniurefitexeiufdcn)  Jcgispotcftarc,Idc6que  facilc  fc  Icx  inter- 
ponit  vt  hcreditatis  irgitims  prius  etiam  quam  adita  fit  ceflriciicni  ficri  pa- 
tiator,  cum  ncquc  voluntas ,  ncquc.fad^m  hominis  in  ca  re  vllum  intcrcc- 
dat,Tam  cnimfacilc  cft  Icgi  dcfcrre  hcrcditatcm  ceflionario  cx  agnati 
proximieiufdcmque  cedcntis  voluntaie,  quam  agnato  ipfi ,  tamquc  facik 
hercdem  faccrc  ceflionarium  quam  ccdcntcm.  tt  ob  id  VJpianus  diSl.  tit. 
i^.D.de  Mc^utjit.rer.w  eodcm  inomnibus  iurc  cenferi  eum  cui  hcrcditas  a 
proximo  agnato  in  iurc  ccdatur,  quo  ccnfcretur  agnatus  proximus  fi  hcrc» 
cflcr.   Cellionariumcnnnhcicdcm  vcrcficrifii  quidcm  fohim  &  extoto 
aftc  ,  ciim  nolit  agnatusprtximushcresiflc  qui  ad  ahum  pcr  ccflloncm 
transfcrrc  voluit  hcrcditatcm.   At  in  ddationc  hcreditatis  tcftamcntariar 
aliudeft,quia  Ijcct  lcx  duodecim  t.-ibul.  pcrindc  confirmct  hcrcditatcs  tc- 
f\amcntar'ias,Gique  Icgiiimas  I.ie^e  vbne>.tre  j^o.  D.  de  verhor.^^ntfic.ccnfiT- 
niat  tamen  tcftamcntartas  fccundumtcftantis  voluntatcm  quarcuus  iufta 
jlla  eft  ,  Nunquam  vero  alitcr  qium  vohmtas  ferat ,  ne  quid  vcl  contra  vcl 
praetcr  voluntatcm  faccrc  vidcatur.  Atqui  tcftaiornon  alij  fuam  hcrcdita- 
tcm  ex  ttftamcnto  deti'Iit ,  qiism  ci  qucm  heredem  fcripfit,Kcc  rurfum 
alij  delatam  cinr.  voIuilTc  credtndus  cft  fi  hercs  iiiftitutusadirc  illam  cx  tc- 
flamcnto  nollct :  Alioqui  adfcripfiflet  ci  vcl  fubftituium  vulg.ircm  ,  vcl  fil- 
tem  cohcrcdem  qui  rcpudiantc  cohcrcdc  quodammodo  tacitc  fubftituius 
viricri  pafTet,  l.potej} 36  .de  vuf^.f^ pupilL/i4t>j9.  (fr  In/Ittut.  eod.  ti/u/.  in  princip, 
\\\v\6t.l  JtTttto  6i.$.]ulta»us  de  legat.i.t.  nen  iujiam  4\  C'*d  SC.  Tref/elltMnufn, 
Cumquc  ncc  fiibftitnium  nec  cohercdcni  ei  dcdeiir,  vix  aJiuddc  ipfius  vo- 
luntatc  fufpicai  i  poflumus  quam  vt  deficicntefcripto  hcrcdc  fiuc  qiiod  noj- 
lct,fiuc  quod  non  poifct  adirc  hcrcditatcm ,  habcrct  fucceflbrcm  agnatum 
proxiniumjcui  (cUbat  fuiurum  vt  lcx  hcrcditatcm  dcfcrrcr.  Proindc  ficict 
jion  modo  pratcr  fcd  ctiam  contra  ipfius  voJuntatcm,fi  heredi  fcripto  pcr- 
mittcrctur  ccdcrc  in  iurc  hercditatcm  quam  ipfc  nondum  adiiflijt.  Cc- 
dcndo  enim  facerct  hcrcdcm  iJIum  quem  tcfiator  hercdcm  habcrc  non  vo- 
luiifct,  iir  b  vciade  quo  fortaflis  nunquam  cogitaffet  atquc  jta  hcrcditas 
prarrrpcrctur  kgitimo  hcicdi  ad  quem  non  foJum  cx  Icgc,  fcd  ctiam  ex  ta- 
cito  dcfuncfli  iudicio  perucnire  dcberct.  At  ciim  Icgitimus  &  agnatospro- 
ximus  ccdic  in  iurc  hcrcditatexQ  ctiam  ntranco  ^nihii  taic  nec  mccui>  nee 
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trai^ari  poceft.Na9%c,exprefram,  fiue  tadra^>^t£^ii^T|i||M||ein 

tucjrcimicipram  quoque  legis  dcninationem&pote(VatemJn^|||^)|^  cdi 
^oiTit  vidcri  facla  iniuria  per  ccHGlonom  hcrcJitatis  in  iui  c  *  quam  apiatuf 
proximus  cxtranco  ciulibci  ieccrir.Cuni  itn  ct^nllituto  vctcrciurcciuili,  vt 
in agnacis  nou  ellet  rucceilio  non  mag)^  t^uam  in  iins /»i,p,/cu»dum  f/i»D»^0 
Juis  ^  UgitMQZ  efl  vt  (t  it  qtii  itobttit  tenipore  agnatiis  ptOKinuis  iQtifni( 
J>atiir»noiJetlieres  efle  legicimiUf  nihi]umagis  (equcmcs  agnati  ^ifi^itf 
jQSntUf  9  quaH  confumpta  per  vnicam  primamquc  delattQnem  tpta,ic^ttjj 
teIlate,proptcrca  quod  non  nifi  fcmcl  locuta  lcic  cflctjfoJique 
uimo  familiam  dctuli(Tct:Nccc(re  eircc  agnato  proximo  nolciitc  aditei 
rcdit.itcm  dcficctc  ,  Ficritjuc  bona  vacnuia  &:  vindicari  fi[co,dummod6  <JV* 
icntfolucndo.   Qjoadu/quc  Pijctorhuic  incotninodo  profpcxit  propoil^ 
to  edidto  fucccflurio  vt  qui  nonpotcrant  pufl  agnatuHi  proximom  ' 
j^eJere  tanquam  agnati>fuccederent  (altem  tanquam  cogoati,n^c  pri^tjjfi 
j;^n^}»|(k|iayacantia  qua^j  velcognatus  nuIJus  fuperSiTet «  nec  aliquis^^^ 
j^iMtciim  J>ofie(noncm  eitca^    Vndc  cognati  acccpiffct,tu^^ue  aclabl^ 
ucnoumrenitutus  in  intcgrum  {\x\^c\.di[l.}.pUrcbAt  leg.u    i.p,  4*fi^f0St 
•  erf^jJr.Itaquc  iniruin  non  cll  c.im  fuifle  v  iin  &'  potcUaccm  eius  ccfl[ionis,qu{ 
jn  iurc acfoJlcniiitcr  i.ida  cfl"cr,vt  hcrcJcir  f.:ccier  cum  cui  ccfla  cflct  hctc- 
clitas  abagnato  proximo,  ctiaiu  c^uam  isnunquaniaJiiifet.  Pcndcbatcnim 
es  cadcm  potcQaic  eiufdcm  Jcgis ,  duo^ccitp  fcilicec  tabular^in ».xt  iWre» 
fieret^uiiquisher^ditatem  iaccnceipa(lirct>  fiuecedent.iij^:,]^tV(!ue  ci 

agnatus  proxipiuSifi  adiret  fitret  hcrcs  pcr  kgcm  immcdi^i^ 
jpellionarius  fiat  quidcm  sque  heres  a  lcgcfed  non  immciliatc ,  ar.pcr  m< 
diam  in  iurc  ccffioncm.   VnJccft  quod  i)!um  lcgitinnim  hcrcdTetn  appeP 
laniusjhuc  ccfljonariutn,lllam  kgitimain  hci  cJitjtcni,hanc  cc(FiCiaui,vi  5C 
ccflicia  tucciam  apud  Vl^)ianum.Nam  qucnuumodu  hcrc  Jitas,ita  &  tiitkia 
■cedi  poterat  in  iure>omnia  dent(|ue  iura  ^JOM  io  iure  cojifl^^e^  yt 
di£tolo€o  Vipiaouslcribit.  Eratchiibcemonisvfusvtmagis^i  ^  ' 
italooge  freqiientifljmus  ad  iura  traiwftrcnda,qua;  ncc  man(ipatu|^^ 

fteranta  Adeb  vt  cefla  hcrcditatc  non  ideo  res.iier^tariz^fif^p|^||^ 
elltgcrctur,  fcJ  fpeci.ili  in  rcs  flngMlas  ccfnonc  opus  eflct,  quarumi 
minium  iurc  C^ititium  cx  ca  caula  iii  ccirjonaiiumtr.insfcnc  ccdcns  vl 
lct,vtdiccnn!s  iri  Lrror.fc^.  Qu^ia  nimirum  alnidefllt  hcrcditas ,  aliud  rcs 
flnguU  hcrcditaria; ,  le^.t  > Jidttcommjfui U  i^.D.^d  SC.Trel/eU./r^.  beredt 
$o,0,ifl»#rM/.^rir.  necprpinde  ccUaherediutcpoficnt  idcd  yLd^ 
res  hereditariz  finguhcoefialMi^  qu  i  c  qua^i  .nlfi  iju^dcoiici^f^i^ 
;iibus  ccIHonis-^ev^s  difcrtc  comprehcnfiim  ifkucjiirecur.. 
reditate  in  iure  CQlTa,  priiis  quam  adiueikMifi^^^bitabacjir/^^an]^^ 
nia  qu^  5:  dcfunclo  &in  Jctunctum  compcn'crat,tr.innrcni  inceflibnartuia 
tanquam  invcrum  hcrcJcm  cjuoijTodo  tranftrurafuiflcntinagnatr.mpro- 
ximumfl  is  hcrcditatcm  aJirc  quiin  ccdcre  mjluiflct:  Alioqui  non  fiiinct 
y  efalb^que  cejfl[|p*^|itgitutomnc  cedcnti.^uc  d(;iatum  ^ue.  iArp^  acqtiij 
)ndeWi(E?h|rram^i^  Qujl«lehim  proh^^^Qt^at 

nus  ccfnonarliiftTiErefittetber^^  aut  3iuc,av^)^fi,ip^i 

^abe^iliturp^^nd^^ 
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hi^ittmus  a^iones  omncs  dircAas  tatn  adiuas  quam  pafTiuas  qutbtis&  (6^ 
vcnirel)  h  dcbrtoiti  heRRtorioa ,  A  2  crediroribus  kereditartls  i^lidiirt 
^iredb  poilet»cini  tliiiiiitim^ctfet  in  cufns  perfona  direds  reiiderenkvlt 
(iebat  vt  Aecvtilib.is  nclionibos  indigeretqui  babcbat  6iteSti$ijihtrti*i^6m 
iiifrmcif,D* SC.Trebt'1.  neque vtiles vlJas haberc poflet , quippe quap 
nunquani  in  eadcjn  pcrlona  ,    rcfpcc!^!»  eiunicni  rci  poflTim  fiinul  ciim  di- 
rc<ftis  confiftcrcvt  (;rp:us  monuimuv.  At  in  eo  cui  fulcicommiflarin  hcrcdi- 
tas  Auecx  tcltamcmo>liitcab  intcRato  rdtiruta  clNiucria  luntomnia.  Is  c-- 
.  ni m  (Icuti  Heres  non  (k  per  rcltitutioncii)  >  fed  tantilm  hercdis  loco  efTe  in« 
cipit ,  propterca  qubd  hereditatem  pridsadltam(«iflefi«c«(]^cft  vt  veftitiiit 
poinerit »  Eum autem  qui  rcmcl  adcundo  hdtxkt heres  ^t,heredem  fcmpefi-' 
r<;manere#4^V»M Injf» dt fideit^ktftJ.  Ita  neque  diredts ai^ioncs  haVx rc 
jlbtcft  » c|uac  injjcrfoiia  hcrcdis  rein.inent,&  confcqucntcr  indigct  ncccfla- 
rio  vtihoiis,3d  .^gcnduni,  ncc  rurfun)  conucniri  potcH  nifi  vtiJibiis  pcr  crc--^ 
ditores,  hcrcditnrios,  Quos  tamcn  idcirco  ncccflc  cft  contra  cnm  a^cvc  ad 
fuumconicqueiidum,qu6d  li  dircdaadiooecxpetircntur adurrlus  herc*- 
dcu},qui  iiwlfticJiwe»  reftimi^et)  /ittanioaerl  pmtkat  ciccpti«>»ereftf«- 
ttitc  heredttatitf  dtSK  f.  ikHmHitj^^^tMTiiMISmnfTf*^  iCTnkti**- 
Mcdiafiquideni  MHoHfrhcscdii  grauati  qui  adiktK  quipoit  aditioiicifn  hm^ 
res  manet  impcdit  omninone  pcr(oim  dcttin^li  coniungi  polTTi  cnm  pcr- 
fona  fidcic<Jmmiflarij,atquc  ita  nc  in  fidcicommiflarium  tr3»fircpoflint  iu— 
in  qu.x- m  hci  e  lem  qucmhbet  tranlircnt ,  &  qi"ac  nihiJ  tale  vftai  tranfire  in » 
cun^  cuicclia  cft  aicgitimo  hcrc(ic  ante  aditioncm  hcreditatis.  Vcrinn- 
<quid  n  Jvcteditasccfla  lit  ia  iurc,  Ituc  ^  teftamemario ,  fiuc  a  legitimo  hcrc-t 
ilcpoficdifioiieDr^'  lam  e.i»im  dlchtitic^  cdm  oeffiofit  aditarherediiatiSt^ 
nihil  iokcnife  MHe^inentarius  t^nfe^Minni»  heits  ille  fit  qai-ccdir,' Aivi 
aliqoaerit  'hocetiainicart»4ifieremiaHiitcr  ceffam  & reftitutara cx Trcb^» 
Jiano  hcrcditatcm.  Hic  ver6akus4ra^tlttcftr&digMsf>iaa^quo ' 
&ccaUem  couciudaiuua» 


■■  I  I  M  Hl  ,     I  I  , 
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^btrtdttai  Um  adif.i  in  iure  ceffkfiist/l^  ($>  in^ucdegerMt  tikkmt 
irt-'       ex  SiSrehtUiMt  reflitnta.^.d  r/pim,t^4i^,  ^  m  ku- 

DMSCTrekeil-    .  ^  ' 


N  co  ipfo  VIpianrtit«r6  quc  fupri  citauiroasi  qui  ei!  tit.r^. 
fii)  de  tte^kifrmr.  fcribit  iilc>Sfaweqh>mc Jcciir  hiere4fiti  inio*^ 
"  re  ceila  ftt»  pcrindc  ficri  hercdc  cum  coi  6rfQieftacfi  ip^hclU> 
r^'^'^  reslegirimu»enet.^0<^ y</»^4i,ioquii|yMftiWiir4jlSi«iii^i^ 

  feg  ittre  tejftt  Jit ,  ts  eui  ce^nt  eji permartet  herttj     eh  i<I  crtdiini^t 

defitrtlt  rnarxet  ohUgatH!^  Deb  ta  vere pereii/t',$d  eji  debitores  defurtlli  Itherilrvt^^. 
Hoc  vcr6  fi  ita  eft,magna  q-uoq;  &  aperta  erit  hoc  partc  ditieretia  intcr  cersir- 
Jitreditatc  ^  renitutamXttm  enim  nereditas£dcicomiiram  e>^enataic4«- 
iiilto  TrcbellMao  ffcftinta  ciVfoiribi<ftWj  httt  1  WfflMii  roi  hn  itii|»i 


^eftituu  fuit>red  (.nntikm  heredis  IocO)her6deniaiitem.eliii»iniaoere^|dj 

tnum  heres  fuir»  &  qui  hutAiUlfiCm ifUm reftituit  reflitutAiimfiiuUfil^nmt 
hered,  Adco  vt  pcriiiHc  aci:lones  dirc<5ar  iquac  &  defuncto  &  in  defundi^nl 
competicrant  competant  hcrcdi  &:  in  hcrcdcm  ctiam  poft  rcftitutioncra» 
acTi  hereditatis  rcftitutio  nulia  fada  eifct,  Licct  ez  vtraque  ptrte6aot  inuti- 
les ,  &  inefficaces  per  oppohtam  cxccptioncm  reftitutae  Kcr^.4ti^t$  Huc  ab 
heittde  coiuieiico  per  cremtoref  lieretofiof>iioe  «Ldebitodbiit  j||tai|(titariif^ 
cenwstis  per Jie<^edem d,itA  tmm  vf*$*^9»  TrtMUti  ih^Jml^tf^  ' 
Cuius  iuris  ratie  tlla  ed,  qubd  e>  p^enerali  iuris  regula  quifauisiemell 
foit,  (emper  hcres  pcrrcuct^at,  quodqtie  vni  homini  duo  in  (olidonilifl 
efTe  non  podint  Lei  tjuifilHendo  '^^.de  hered  tnftit.iifuod  contrM  141.  f,  U4 
9hI.  iur.  Sic  enim  fit  vt  n?que  hcrcs  qui  hcrcditatem  reftituit4e<inerepo0}t" 
hcres  cnTc  pcr  r.cil(tutioncm,  ncquc  polIittiJetcommifrariu»iTeriherc(  ah# 
iam  hcrede  eicift.ente :  QocmadmoduoiQec  hereditas  videii  «I9piiu^ppt9|ti 
Hbit^  iam  adiiafiUMdilMi  4ie  adicionitiada  fitpetriocvMi  jprff^^r 
l»$.if#/r/r4r4/.MeccoatC8rium  cft^uod  iideicommiflariasquoque  here|lir 
tates  «quc  hrrrdinrn apprlliihin  tit  titdipHm  hirtditih  ^aifCTriMftWi 
enimfit  habita  reiationc  ad  id  tempus  quod  fuit  ance  aditam  hereditateaii» 
non  adidquodpoftca,  Vtomnium  apcrtiffimc  Vlpianus  idcm  noftcret- 
^Tc(V\t  in  d.l.mJideicommiJf.rtay\hi  ait,Eumqui  rogatus  crthcrcditarem  rc- 
llitucrcjid  vidcri  rogatum  rcddere  ^uod  fuic  hcrcditatis 9  ac  promdc  4^04, 
iifthereditaaeflfilipdje>oe4tte  hcr^i(i(ii  d^i  poOi  t^Nic.val^  difl£pie»  ^ 

"^^'immUJ^fMh^  fcrilMtfakMittpgllNM 

diatain  non  pofTc  codiciUis  quaivhex€ditatefn.coa4pip^»jSr 
fbicomifTo  peti  falua  radone  legis  (alcidix.  QuilKifTcrbitjOiiiQinl  eui 


1 


hercditatcqu^c^uafi  hercditaspctitur,htrcditatiqua  petinirquaifiexfidcii^: 
millo  ;  Vt  tignificct  hercditatcm  fidcicomiflariam  no  pcti  quafi  hcrcditate, 
fed  qnafi  bona  dctuns5ti,qu3:  aliquando  fucrint  hcrcditatis,&  dcficrint  tanvc  , 
ciicpcr  aditionem.Qiiod  eum  ita  (it  difficile  cH  diccre  ^uo  {enCn^t  qua  r^.- 
tioiwtefoin  etfepowquodexVIpianofleiiff4ii.i9.^ 
•  bereditis  iam  adita  la|)meiccfla  (k  in  jare>eam  cui  ceHa^  ^ 
tldem.Id  enim  idttiitciceftdiion  poteftiquin  certidifna  iumiri 
omnes  vioientur  tNon  ncgo  etiam  iure  ciuili  aiiqu^s  cafus  cfTe  in  qttHn^^ 
qui  hcrcs  aliquando  fiiit,hcrcs  tamcn  elTe  codem  iure  ciuili  dcfinit ,  Vt  puta 
h  quis  iicreditatcm  adicric  cx  co  tcftamcnto  quod  poAca  inofticiofuro  pro*- 
riunciatum  fit  Lm fHyftitutione i\.in pTinci.D.de  vuh.(^ pkPillfubfi.l.  ctrra  24.' 
^palLD.  iiinoff.teftitm.  Aut  fihcrcs  fcriptus  redadus  tuerit  in  feruitutc 
Ipb^tam  heredWem  i.ejr/M  45./.t'(er.W# 
^ttefiheresintraannsm^iiftquim  adiic  heteditettm  nohimplea| 
^tem  defundi  tedatoris.  Amittit  cnim  hoc  tpAjLliereditateiD  » dtoji 
C$ihcredem  iiqais  dt»  yei  fi  nuilus  criCiadlMiaico9miiI»iiHn«ii^Ciecuian 
quoque^deicommi/Tarioad  legatarios  pertincrcx  luftiniahi  t/ofteff.  1.  f  fi 
^pis  ii^temDthered.  fjrfdcid.  Hi  cnim  trcs  cafus  funt  ia  quibus  ita  compa- 
ratum  cft  vt  qui  hcres  iurc  ciuili  fuit,  pollca  tamcn  clTc  dcfinat.  Qiios  latiijs 
pcofccuti  futnus  &  ex^licauifnus  in  Err9r.i.Decdd*ij.  Sed  omucs  liiiicafus 
^  ncmo  RpQ  vid^Ktfl^i^^ 


I 


i5k; 
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«res  cfTe  auiraiikmorjtUli^iiorlieraieali^  di»  illS^ifl^t^i^ 

«hagts  po(I»ii«M^9t^'fi*rifaerft>4yaia  iMlos  norci  arqai^illi^  h 
imtr^dUf^iDiwmdkgW  demanflr,LferuiiHtemio^M  regMir.  Cxtcr^m  e«» 
.  trt  iMinc  czHam  non  poieft  ficri  vt  qui  remrl  heres  fuitdcfijMC  iieres  eifciik 
iiexteftaoicntOtQujaquottcs  Faftun^  cdtcfbmencnm,  djuocafus  funt^vnut 
tcfl:ati>aliu$ inteftati,Etcorrucnte  teflamcnto  Hucab  initio,lluccxpoftfa<fto 
vtper  aucrcl.im  inoliiciofi  teHamcnti  >  ncccfle  cfl  ficri  locum  lucceriio- 
nf  imeuaci  ^  fcd  ab  intcftato  vnus  tantum  cafuseil/t^.   i^inulituoi'^,  it^ 

»(initcfl^  iiefcifMfi  d^m  fajbs  ell  ieruttt » Atqui  V^ianiu  mMJtiMLi^t . 
^4icfMi^tr^:cAainkit  eum  cokccfTa  eft  in  iurc  neredius  pcrinaiiere  iicre'*" 

fem>Hcecciim  quoqoecafum  rra^tet  quo  Qt  adita  hcceditas  ex  tcf^amen^^ 
iMumtamcn  squc  complctfbttur  quo  ac^ita  Cn  ab  intcAato.  Dirtcrcntia«| 
painqucponit  interlicrcditatcm  ccfihm  in  iurc  antcaditioncinj&:  cam  quac 
^oftadinoncm  ccfla  (it:  Cum  tamen  pr  iiis  dixerit  nonniii  a  icgicimo  hcrc- 
dett^i  |ip06jtfrcdKatcn]  priur^uam  adeacur.  £rg,o  taccamur  ouod  rci 
€((«drq|imT9M-i^mfi|eat^  . 
laohis a4 eumtiMtUcruauit»  Cocmptiim eilc  Vlpiani  iocu^Saii^qit iMwfl  : 
^i  ccfla fit  herc4itat>i0ii  adcm  qui  cefferit  rcurri  dtlier^  •ti^lliijh.jllf ^ ' 
pianushercdem  iprurtj  pcrmancte.  id  enim  ita  cfte  apparct  non  fol^m^' 
juropria  li^nificationc  vcibr/?fr/»*i>»fr  quod  nuJiomodopotcft ci  conucni*. 
r.e>cjui  nunc  priHiuin  hcrcs  hac  fcd  illi  tantum  qui  iam  ainca  hcrcs  iucrit>fc(| 
eciam  exantitheii  quam  iorn^at  Vlpianus  cx^o  quod  dixcratni  vcrHcuiQ 
p r^cedentt.  Opponic  efljni  qiiiiii  iIuim>(|uo.^rtfi  fit  lieicdtca^  ab  agnacq 
proxinioantctdi^un  9^tolicre<yMcm9^ca^   quo  fii^  fit^di*  poik 
iftincionem.  £t  ait  celTa  heredii^eper  ^tgnacufii^proxtmum  ante  adAciefocii^ 
g^inJe  fieri  hcreJeinlegitftnatn  eiiiiicuiccfliaeiiac^icx/ua  pcrfbna  6c^|||^ 
initio  circt  hereslcgitimus.  Ncccnim  potcft  hercs  dlc  cfTc  aut  pertnane* 
rcqui  ccriit>cum  hercditatcm  nunquatn  adicrtt.  At  cum  ccflio  fjcla  eft  • 
poit  aditioncm, per  quatn  her^s  iam  fa<^us(itis,  qui  hercditaiem  ccdit». 
ptfriiianccvciOMeheresqtitfuic^Tantamqucab^ilvcponi^  dicic  concrario 
pcrmaocrccctbcMiariaiDftcl^dcm  c]ui  numq.taih  fiiedis  Vt  n^^firripcr 
ccnioncinlicreip»fiiti  aKofiiljceiiicrede  tama^yUai^Aftjn^^dnocta^ . 
d4mliominifi«eiurdeinq«c  l|irccllttt|ltefj|es  in  folidtfm  induccrcntufw 
QtR>d  rationi  iucis  vfcjuc  adco  rcpngnat,  vt  nce  legii  vllius  potrftatc  id  Gcr^, 
^lpofllt, t]ucmadmodum aducrfus Bartolum  difputauimus  in  hrrtr.^.De- 
€4i»   i".  iJcm  probatur  ctiam  cx  coquod  fc(^uitur  apud  Vlpianunj  <^  o^. 
tiiftrthus  defun^  m4net^»i^h^4itfa,Qiiomodo  cnim  mancbit  obligattts  .• 
lus>qut  noii  fiieritoUigatusameccfiioiiem  f  Obligari  quidcm. 
^  Ddm  poifet.fi  ioris  ratio  iu 'fcifet» « jkfl  ohligatiis  majacrc  iio4  , 
potefL^^^^.'Ycr6  cum  ccdcns  adierittfMaijf  llil^ftfli  t^j^^"*^  >ta  coeperitj 
cfleobli^lpl^cdiconbus  defundi  cuiU-^utbus  quau  conKMi^e  inte^  . 
ligicurperaditidhem /^^.J.^.  v/tim.  ^mbtu ex  CMf.tnpoff.  cAt.  necc(Tc efl  vc 
^ermaneat ipfeqbligatus.    Ncc  cnim  fa(5^ofuo5f  i^norantibus  credito-.^ 
nbuspotuit  fibiacquirct^clibcrationem  Uq.  cum  hereduAte  ^^.  de ncqnirtnfUS' 
^r^Ar^/rr«i(|»|(^#g^i^4^^        verbpr.^ltgAtiomk'  q^xxo^.t^m^^-sJ^^ 
fbla^lMpdi^tis  cti&attshUk  ipi£^dam  lilHt' 


potuit  libiacqmrct^clibcrationem /fg.  cum  hereditAte  '^'^.  de MCtjiUrt, 
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obligatus  crcditoribrs  hcrcditaviis^non  pofict  rctldi  ratio  ciiis  cjuou  Itqut- 
tur  apud  VJpianum  dehita  to  c*fu  fcrtretid  ejltdebttares UberAri.  Cur  cn.m  Ji- 
bcrarcnturi  ac  nonpotiil&obligaci  tnAnerenccelSonirio  qui  vcrus  hercf 
elTct?Certii'm  n^titJem  t\\  in  omni  herediratc  ei  lege»;  tab.  comnieri  <!c- 
bita  &:  creditainec  minus  ol  ligari  pcr  Icgcni  12.  labul.  hcrcditarios  dcbiio- 
tesheredi ,  quam  hcrcs  ipfccrcJitonlnis  hcrcditanisobligatur.  /^.  uC»fi 
eert,  pet.  t.l     2.  C.fi vnM  explurib.  hered.  debit.   At  fi  cum  Cuiacio ,  mc- 
cumqisc  (ic  rcnti.is  VI  ccfla  poil  aditioncm  hcrcditate  fiuc  pcr  tcflamcnta- 
rium  hcrcclcmjfiuc  pcr  legitimum  hcrcs  nihilominus  pcrmaneat  is  qiii  ccf- 
fit.Non  tantum  vcia  lcd  ctiam  pcrclcganscrit  Vlpiani  fciuentia>&  ratio  di- 
periitatts  non  obfoira »  Cor cedeii^  qut  heres  pcrmanet»  maiseat  obl  i eatus 
creditoribos  kereditariisidebitoresautem  ab  eo  liberentur.-  Kamvrbenc 
.'Cttiacius  notatjde^creditoribnsobligatus  manct}C|u6dcuin  iis  quafi  con- 
traierit  adcundo ,  nec  contra^amfcmcl  obligationcm  )  inuitisautigno-^ 
rantibus  iisfado  fuo  diflVjlucrc  poftei  potucrit.    Idcircoautcm  libcrantur 
ab  eo  dcbitores  cjuod  ccdcndo  hcrcditatem  in  iurc  ,  vniucrfum  ius  <]uod 
habcbat  a  fc  abdicaucrit,  quamui^  non  ob  id  ius  ilUid  transfcratur  in  ccflio- 
rarium  ,  Cui  obligari  dcbitorcs  hcreditarios  fiuc  inuitos,  fiuc  i^norautcs 
'  iniqaam  iand  eiTet.-quandoquidcm  neque  iHe  heres eA ,  ncc^uc  ipli  cum  iH6 
•  Vel  comraxerunt  vel  qoaii  comraxernnt.  Sic  enim  videmus  euenire  in  vfOf 
•^duqoicefraseft  extrtneo  vt  c^uamuisea  cedione  nihila^um  (itlnvti» 
litatcm  cxtranei^quia  vfu$fru(Sus  fcruitus  pcrfonnlis  cft ,  vfusfrudus  ramen 
ccflus  nd  proprictatcm  recurrat  l.fvfn-ffiitSlns  06.  D.  de  n.r.  dor.  (^uoniam 
nonpotcll  rcMiiancrc  pcncs  ccdcntcm  frucluarium  cjui  onjnc  ius  c^aod  ha- 
bebat  a  fc  abdicare  voiuit,^uod  faccrc  vtiquc  potuit ,  tamctfi  ctiam  id  cgc- 
•  rit  vt  in  alium  transferretquod  &cere  non  potuit.   Enimuerb  licet  cua 
Caiaciocxiftiniem'cormptum  elTe  rupradiAum' Vlpiani  locutn  »  vixtamcn* 
-  ficri  potcfttnihiprobaoilc  (ic  cmcndandum  cfle  quomodo  putat  Cuiacius« 
■  ^ui  in  iiiis  verbis  €ui  cejf^  efi  pro  tui Irgit  m         Mallcm que  eodcm  ren- 
fti rctcnto  Icgerc      f r^if.    EHct  cnim  mcnJum  probabilius  ,' BJtum  In 
<    pofteriorc  didiohc  cx  co  ci;iod  fubcrnt  in  priorc.   Njm  pofteac^uan.  ccc- 
,   pit  icgi  cui  pro  ^ui  ncccllc  ti;it  rcponerc  c^  'ja  efi  pro  ceflir^  cum  fo;  tc  neu- 
trum  intcgrislitcris  fcripium  tflct,  fcd  brcuis  vt  iicri  folcbat  iu  hunc  mo- 
A^vckcep.  Quamquam  parumrefcrtytra  le^lio  fitprobtbilior  ,  cuoial-* 
terutro  ex  his  modis locum  cmendandum  eiTe  conftct  :  -Klft '  ouod  ia 
nicntUnJis  lcgibiis  corum  quogue  infirmitati  quantiim  neri  poteft' 
fattsfacicnJuni  cft  ,  quibusnon  fiiflititcmcndandi  ncccffltatcm  vidcre, 
nifi  cmcnd:tinnis  allcpjjrn  etiam  vidcnnt  probabilitatcm.  PJanc  (^uod 
immcdiatc  (cquitur  apud  Vipi  -.num  lupradi(fto  loco  ,  Tiei  aufem  ccrpe- 
TAles^uotus  fingnU  in  iure  ceff^x  /unty  tranfeunt  adeuwcut  cejfa  efiheredi- 
/44 ,  non  vidcocur  Cuiacius  ibidcra  mcndoA  ai  putct  atquc  ita  rcftiiucn— 
du  m  ,vt  pro  its  verbis  cmceffa  efiberediMi  reponamus  em  cejfx  fHnt*  Nam» 
quod  vir  dodi(fimus  fupponit  Vlpianum  ih  prxcedenttbus nion.  futflc  Jo- 
.  cotumderebusincorporalibufquaecedunturin  iure  ;-ln  eb  aatemvcrfi- 
«ulo  incipcre  agcre  de  rcbus  corporalibus,  cgo  probarc  nonpoflum»; 
quiyidco  agi  c^uidem  de  rebus  corporalibus  ,  fcdtaincn  dciis  tantum 
qux  funt  in  hereditate  celfa.    Id  enim  apparet  tam  cx  aducrfatiua 
ik^.Mtim  j^Qt  ^uatii  iuc.  vctiiculus  lujtcriorr^oBQcCliiiui  qui  crat  dc 
"  \*   -    '   '   /        '  *         '\    -  ceflioac 

. .     '  •  •   •  •      ,  - 

-.--,-•  .  • 

*      '    .       '  ♦  Digltized  by  Gc).^ 


-  ^    D  E  C  A  6l  feXX.  ERROR  X.     .  44^^ 

ccflione  hcreditatis  ,  Qnam  cx  iis  vcrbis  ^Hottts  JingHU  in  iure  t  fi 
Jtptt,  Quprram  coim  eifet  aiic<^«i  diclio  /in^uUy  niii  iii  coinparatio» 
aem  >  ^4ii£mMlii^fieRNKtatit^ticnon  in  .i:ebus  ijDguIis  •  (e(iinij|* 
rtatque  v)ifuerntacecon(tAit?Kitmi1im  rolutt  Ylptimus  ngnificareJiiaU- 

tum  interc0c an  hercditas  cantuin  in  iure  ce&fit»  an  cum  hcrcJitate  ctiaot 
xesiinguix:  Priorecafu  fola  KcrcLlit.nctn  quatcnusin  iurc  confiflit  tranfire 
in  ccfli  jnarium ,  non  autcm  rcs  fingulas :  Pofteriorc  vero  cafu  rcs  quoquc 
finjgiilas  tranfirc.Ccllio  cnim  cum  licrct  certis  vcrbis     follcnnibus  licut  Sc 
aiius<]^ailibct  a^us  lcgicimustnonaliud  compiccti  potcrattquam  (\i\od  ipfa 
f^/fiouisfornnjla  4irert£c6prebcnitiineflet.£rgorilicredu^^^  tantum  ccilji 
^atin  ture  •  rob  bereditas  tranGbat  non  etfi  res  corporales  heredttarur>  no 
aiiiiccii  nonpofTcntifcd  quiacenxnon  clicin,tanquam  qua^ncc  hereditaj 
Hnr,  ncc  hcrcJtcacis>Iiccc  iuerint  aliquandu  hcrcuiiatis ^./.  $n  fidikfim»  Ybi 
|uldit  VlpianusquoJaJrcm  noftram  vaKIc pcrtinct,ldcc> iVucius  non  vciii- 
rcinrcrtitutioncm  hcrcditatis  fiJcicomminarijc,qu6dn6  hcrc.iitaci  fct!  rc- 
busipfis  ruigulis.quz  hcrcJitaDxaJiquando  fucrunt,acccpto  fcrantur.  Q£i$ 
ergo  mtr<itur,Ccitahcrcdiutc  qua;  in  iurc  coniillic  non  in  corporc  >  rcs  iiC' 
re3ttaria$.(ing4ilaa  nontnnfire  iQ.€effloiiif|ain,  miS&  ipfa;  ungul»  ceiSpe 
fiat  c^tti  res  iilx  corpdralcs,de  quibos'  Ca^a  a^aiua.«  non  bereidlictKfa  jfjih^ 
tem  vUam COnflituanc  fcd  bonorum  ?  l.hereiitM  50.  D.  de  hered. petit,  iuu^^ 
/.  ^Mdmnif  14.  D.fi  ifuis  omtfi.cauf,  tefiarn.  l.  coii  16,  $.  inde  ^Htrttur  D.  ad  SC* 
•Tr/^^V.Nihilncigirur  Vlpiaii.dixcrit  dc  cclConc  rcrnm  corporahum  cxtra 
caufiin  hcrcditatis?Dixtt ,  inquam,fatis  cum  initio  fic  fcriplit , /« ««r*  c*i/» 
r£s  etmm  t  icorporales pojftittt.  illa  cnim  dii^io  etuim  •  induciii  rcs  corpuraJcs 
dc  qutbus  muicibt|itniksdobicari  poter«t<)aiffljdeincorporaJibus9cnin  tra- 
di  auu4tic  po(GnC|dt  mancipari,quQrum  ne9tt«Blcoaoenjtijicoqporalibus« 
Ctnccmp^Qiinl^a^ccmuius  ciegans  4lfierd)tia«n'^uam  ncmo  obreruat» 
inter  herediracet^<e0am  in  iure,&  eam  qua?  reftituca  iic  cx  Scnatu/cpnAiJ^o 
Xrcbclliano.  Nam  tamctll  nou  nill  nudo  vcrbore(litutafit  hcreditns  {iJci- 
commilfariajAttamcn  ilatim  rcs  omncs  hcrcditariar  ctiam  corporaJcs  fiunt 
in  bonis,ac  proindc  in  dominie  vc  vocaec  boaiLario  HdcicomniiiTarij,prius 
cciamqiiam  nactasfuertrearumpofrcifionetn,/.  reflttHta,  57.  LfaHd  6^.fm 
^n;iri;».#Mf.ttr.  ttavtrpecialemiitijgularum  renim-rcftitttcionem  ficri  ntd- 
Jam  oportcacquomodo  rpedall.ttiMulfaiia  ripruiii,  corjtoralium  cedjoiie 
opus  eft  vt  in  qum  tranfc  int  in  qucniJa|||i^^lBQi^ irjjp^fi^ 
^-Ncmpc  quia  ScnatufconfuItumTrcbcJJianum  cx  cuius  aittfioritate  fit  &  rc- 
-_;ftitatio  &:  trinflatio  hcredicatis  nihil  aliud  rcquirit,nifi  vt  rcftitutio  qno- 
•  «jUomodo  fafla  fit  ab  hcrcJe,d  jiti  tamcn  cx  voluntatc  dcfuni5ti  &  co  iufo 
.ijm(j4o^uoccIlacor  voiuit.  FaJia  vcro  icilicucioqe  quamuis  nudo  vctooy 
foccc4iC^oceftas&  autliodtas  Seaatuicpiirulti  qu«  nolh  poirelGaiils^- 
prehei^fie  indi^et  n dominium fafi^mliiibi^irium  rj^rnlie^ 
jCorpor^Ituoa  cransfcrac  in  fideic6mifrarium:Idtpflim  enim  ScnatDrconfiilct 
verbis fa^jbnVft quibus  placuit  omne  ius  fru(5lumquc  fideicommidiirifiiere 
*'  3rtat!$ tralTcrri  in  fidcicomiil^rium,ob  idquc  &  fubirc  onus  cum  oportcrCr 
Sic  cnimJcgo  w/.i.M./i.noQ  vc  vulgo  ^a: /j/>,ncquc  vt  Cuiacius  exduodecim 
M^ii/ftrquoJprorfusiitiprobabilccii:  cumlcic  duodccim  tabularuin  ncguc 

^e  fidcicomidariis  herediicatibus  locuta  fit»oequc  vcrb  de  fidcK6tail^^4^ 

>i^^t.,^.  r   ^  .vA.^_  ii'-.,^ 
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fuppeteret  ciuibus  rpmanis  facicmli  teflamcntiifn  &  casfolliBnfiilfil^lMiik^^ 
bendi  qu»  erant  neceirarts  ad  CictrDdim  legemiquam  porro  £iccre  tcfla» 
tornon  poterat>nitt com  verbts impcratiuis vtebatur^^  non c^t  prccariis». 
Aut  vt  Vlpiaous ]oc](iitur,prccatiuis.  Minufijuc  prcbare  pofTum  qoodidcm 
"?irdot5ti!fiinus  vt  fuam  illam  emcnJationcm  a<iftruat,aJi  an  adtJii ,  notans 
in  vcrbis  Seiiatdrconrulii  abundare  dietionem  heredittitibu.'  vt  qua*  prjeccdic 
fiiieicnmintjfiiriis  non  ai!  riuciconiniinarlas  hcrcdirates  fcd  ad  ipfos  fideico- 
miflarios  ptrtnicat,   tienim  i:acit  \\xq  emcndatio  talfaru  benatus  prcpofi- 
tioncm,qua:  fi  eam  di<5tione[n  tollaS)ha?cfupererit>/£qui0imum€fleui6iii 
nibus  fideicommi^riis  >  onus  e&s  (bbire  in  quot  iut  fruA&fque  cnntfer»> 
tur.ciim  non  omncs  fideicomiflarij  hoc  inre  vcantor  fed  vniucrfalcs  tamum 
id  cft  ij  quibus  hereditasfiue  ex  afle,fiue  ex  parte  rc^^ituta  fit*£rgo  in  fidei- 
commiirariis  duntjxat  hercditatibus  ca  propolltio  vcracft  non  in  carterisfi- 
dciconimi(ris,ncc  proinde  in  omnib.  fideicommiflariis.Deindc  c]ui5,r  ogo 
fenfus  erit  horum  N^erborum  fttjua  de  his  boni<  ludicta pertderer/U  Cur  enim. 
de  huslfonis  auiecto  pronomiuc  dcmonilratjuu>ll  m  pr^cedcntibusuihil  di- 
vdnm&cratiundcndei^mmiflariorompeFfonit  ^.  Atct^m  de  fidcicom- 
mtflariis  hereditatibos^tfcrt^loctttttscflctSenaturicrcganti^r  &  appofiti 
liibiecit  verba  fopradida vt flgnificacet  fideicommiiraria s  hcreditatcs ,  li- 
cec  co  oiXmineappelJcnrursnon  tameiiyer^  hereditatcs  cflcfed  bona>&  qui- 
deni  hcrcdis  in  cuius  patrimonium  conucrfa  /Irit  pcr  aditioncm,fcd  qu*  ta- 
nicn  fucrintantea  hcicditatis«/./.#A;/V^/<:orw«//^r/rf.Etqi;od  kc^vwxm  ecs f»^ 
hsrtnon  ficaccipiendum  cft  quafi  pronomcn  eos  aiiicctiuum  inAhcuius  /ub 
|hntiui,praccedentis,fed  ita  potiiU  vt  fit  fubftantiuum  adie^ui  &  relaiiui 
lealiei)tf»ln  illis  verbis  «r  ftmmfiklb^Mg  trdnsptrMnrk  Demquc  cnm  bi. 
eaaem  ciu fde m  claufulz  parte  Senatut adiecerit ftius^ukm CMupit fMrm* 
Ufameff^efidemfuAr/i,c^\\\i  non  vidct  Senatum  in  pra:ccdcntjbus  non  magii» 
de  oninibus  hcrcdiratibus  quam  dc  omnibus  fideicommiflariis  locutum- 
efle,fcd  tantum  Jc  fideicommifrariis  hercditatibus,td  cft,  ( funt  cn.m  con— 
iugat»)  dc  {ulciconimillariis  hcrcd.bus.  Qjidvcib  artlncbat  lct]ui  Scna- 
tum  uc  u.tabuliscum  tradarct  de  fidcicommiflaiiis  Hcrcdiranbus  ?  Aut; 
quid  fimilc  vcl^mmunchabentdireds  hertdiiates  de  quibus  folis  iocfi-^ 
Weft  lcx.tii  ubuK  comfiddcommiflariis,fi6enatitfconroIti.TrebcUian[i  a» 
thoritateai  infuper  habcamusMmbveroJnheredimibii^qua^pcrJcgeia^ 
12  tab.immediatcheredi  dcfcruntur  nihil  taletraf^arhpoteft  quile  tradaiuir> 
in  fidc  icoinn>iiTanis:An  is  feniirc  onus  dcbeat  in  qucm  ius  frudtufque  he- 
rcdir.ms  transf£rtur,3npencscum  rcmancrcjqui  tranftulit,  Cijin  iohihc-- 
rcsilie  rit&:  hcreditatcni  h.ibcat  cui  icx  cam  dctu!i:,ncc  \\h  hic  tranllatio 
•fit  quae  ab  honuue  fiatjfcd  ca  taniam  qua-  a  lege.Quis  crgo  alius  tencii  po{-. 
ittonexibut  hereditariitquara  hercs?  aut  cum  quo  iniii  ccrtamen  vter  cre* 
ditoribos  hcreditariis tcneretur  ?.  Nec  rurTos  exiftimamlum  efi  ide6  tea*» 
rihcrcdcmadoneravniuerfahcredltatit  ,  qnodfrudut&emolBnentirai 
Kcrcditatisadcumttanfeafttlegcii.  tabul,  fcdquia  cademi[>falcge/ic 
conftituium  eft  vt iura omnia  hercdiiaria &  actiua  &  pafiiuatranfcant  m h^ 
rcdcm  luC.Ji  cirt.petau.vit.CMe  hered.anion.i.ui-r  i.C  ftvnHS  <x pltirtb.  fce- 
red.deint,  Alioqui  djccndum  eflc  t  Diuifa  per  prrccpiioncs  inxqualisatfti- 
iflBiifr^"" ^"^'Mtc intcr  fcriptos  heredcs  non  pro  modo  portionum  hc- 
'^lHllMiliii.  r> fed ff^aimliaihearts ^«ce£ti^>aum4uudi «5  aiic nu m  in. 
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'tcr  coKcr^<ies  oporterctQuod  n6  ica  cft  d.lt§,i*CM  €tnftMJ*£!tf!itf4R»M. 
i.DMh^W'^  P^^l»^^'^  It gatisesikaiifta iit  keredim  Ks.#ibibtlB 
ili  tttMuMiiHWWBm^MBeiiicrcd  ^uoqttc  oiroi  hcrcdlciiinii 

4ebef«t[MKl  eum  rcmancrc/cdtraniferri  oncraoiHDia  in  lcgatarfos  C6n^ 
nkd»/.v/tCJehtrtd d&,  In  runiir,a  nccfuilTet  neccfiarium  SC.Trcbellia- 
num  ad  trasfercda  onera  in  fiHricommiffarium.PotuilVct  eniin  hcredi  fuffi- 
ccrcad  oncra  oinnia  cxucnda  vt  totam  hcreditatcm  fidcfcomniillni  io  rc- 
Aituiirct.  Scd  quculaddit  Ctiiaciiis^ncntantum  in  dircctis  hcrcditatibus 
4e  quibus  (ocutaefiiex  duodccim  tibularum  *  fcd  ctian)  ia  iis  qu^  cedun- 
mr  io  iure^  itatus compAntDiti  e^  vt bncraJubetM  ii  in  quos  ius  pmCtbt' 
'  ^e  tran sfertu r,  mult6  eiii^eiitilis  falfum  tSL  Nam  i  s  qui  lietedifisetn  i|i- 
iUrc  ccrilt)  licuc  herci  pefm»nec ,  ita  «St  oinAibd s  licr<Hiltadif  crcditor^ua 
^  folus  ob{lridus  manet,ac  {^roindc  rcmancnt  pcnes  Cuili  onera ,  [icec  cv)m« 
.'moda  ei  pcrcnntctiam  ri;ia:  in  ccfiionariuin  rranfirc  non  polTunt  quandd- 
^uidem  debita  pcrcuncli  no  cxada  fintanrc  taCtam  in  iurc  ceflionem  &Ii^  ' 
Dcrantuf  dcbitores>qucmadmoduin  ex  cliirdcm  Cuiacij  non  minus  cji  ani  ^ 
-Ci  VJpiani  fcntcntiafupra  docuimus.  £t  harcaiia  quoquc  diflfcrctKja  cil  in  • 
^ter  ceftiii  8t  reftHiitibi  lijbiQ|^lii«ten),  qubd  i n  <wion«ri«m)noir«Mfoi]i!^ 
oneraiicre(li(aria|^.i|ox  p6{\  ScnaturconruIruni  Treb^^aniim  it%^6nfar  '. 
in  fi  li  iti>iiiimfi^|tfil|  Hem  ttk qnod <pcr ccfrionetii  in  iurc  fadb m  p^ilMk: " 
dcbitaqurnon  pcrcuncpsr rbftitutioneni.  Ha:c  omnia ideo^jaia ciKarc-  • 
fliMJtioncm  hercditatjs  fidcicommiflarix  ita  fpccialiter  prouifum  cft-per 
SC.TrcbcIiianum,circa  veroceflioncm  hcrcditatis  non  iimiJitcr.  Sed  hoc 
ipfum  cur  ita  }  Nimirum  quia  ccilio  fic  cx  mera  voluntatc  ccdcniis ,  rciti  - 
"tti^o  vcr^fideicommiffi  c»ncc^8laVe  ^lcn  w>]«liMi>^t^toris  fatisfiat». 


cliMfljitfdficrisf^  Quam  tamtn 

r^)ffi»l|t#djM^M<»i4t^  rtlj»^^  nemo 


lliij^i 

militCfc'^ 


fioDC  tn  runi^iiK.non  lev  eft  vt  t^^ 

tcr  prjiiatos ,  qui  proindc  ncquc  fauore  ncqiic  autTiofitate  feajiscriiftti  pdn  .  * 
■   cft.  i.z/r.D  defnis  cr  Ugit   Ex  his  porrojpparct  quam  rngicla  &  ieiuna 
•  nofiroriim  difputatio  id  i.ex  affi x^,*B.Ad SC.TreSel/,vhi  quacrunrii  primus 

.  fidcjcommiiTii.riu$  candcm  hcrcditatcm  altcrt  rcAitucrc  rogacus  iitjcur  nul-  * 
^  jrajfttoncsiopcrlonaprioritfiikicdmttufikrijLre^^ 

*:^Ufa  niinquain  easKaboit,  ncquc  fti$i!^'^uiaW  traii^dMi  fti^iiiuiBi  • ,  ^ 

-;^^cibn camcn  Ihpcrrooahercdis  rc^ti  remai!>CancdWeai^^il|^.paft,xc^  . 
^itucioncm.  Accutfiuscnimdrxir,idc6plus  itfris  babcrc  roeatiim  Iicrc^-  • 

iflcrn  qu.\m  priorcm  fideicommifrarium,c]iibdhcrcs  ius  habcataJcgc  i2.rab. 
;  fidciconin.ilTarius  vcr6  non  niii  aScnaiufconfulto  Trebciliano,^  quo  etia  - 
l^XtcaadusfivJcicommi/rariusiiis  habct.Quafi  minoris  potcflatjs  fit  SG.Trc-      '  * 
%cQ^iD(^  quam  Jcx  i2.tab.Caflrcnfis  autem&  poft  eum  alij  rcprchenduiKy^ 
^P^^Hypiinoris  potclUaafmtSctiacurceafiiMr^N^  dbi) 

fartem  Ittria  ciuilis:  Ideoque  Bcc  diibitatt  qofblii^ctvi^ 
volniflct  vtfid^icommifTarius&cflet  hcrcs&afiionc*^* 
flari^bcrct;  Ratio  fane Accurfij  cA  mala,fed  Caftrcnfis  Sc  aJiorumiiir»» 
.^rehcrtno  pcflimaretfi  cnim  par  fuit  pcnc  authoritas  Senari}fcoiifuhcinn»|IS.' 
}4iCgum  qui  Scnatu/coBTuJca  Icgibus  nmilcs  conditutiones  ap]»dliantur  jf*- 
infiUM'^  "  ^    -    .1  ^    1  . 


^in  propoijtQ  tamcn»i4  cft  cmo  tra^tur /de  Iie^ 
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pottttt  SeiiiCasfacere»quod  fieciffet  Taiie  fi  potuifTetsVt  velfideicomnriflaritts!  / 
neres  fierct»vci  ctia:nfi  hercs  non  cflcttdiredlas  cameii  a^iooes  Ixibcrct.Re 
pognibant  cnim  dircdloiuris  rcguJ*  qiiz ncc  puicbantur  vt  qui  peradicio 

nein  hcrcs  f  iclus  cfTctjpcr  rcftitutioncin  hcrci  clTc  dcrincrct  i  ncque  vt  vni 
horaini  duo  in  foiidiim  iiercdcs  elicntjiJ.q  ic  non  ilcfcclu  potefla  is  in  Se- 
natu  ,  fed  proptcr  rcpugnantiajn  &  contia«^ici:ioncai  qua;  nicit  cjc  ptrtc  rci. 
Quouiodorolcmus  diCcrc>nonquo(i  vcl  minus  incautc  vclvalac  iinpte 
plcriaoeDeumOpt.Max.non  poife  facere  ilia  quje  implicaiit  contradic^io- 
nemffed»vc  loqucadum  c&%\(U  quae  contcadi'c^ioacm  iniplicant,  ficri  nuilo 
modo  pofTc.Qtiarcncc  duodccim  cabuiarom  Icgc  hoc  ficri  potuiflcc,ctiara-  - 
fide  fidcicommillis  locnta  illa  fuiflet  non  mag:s  quam  Icgc  .4:iia  Scntia  pi/. 
eifuifofneado  S^Je hered.i»jlit.  FccitauLCm  in  hcrcdc  q  in  eo  nihil  c- 
ratquodvoluntaii  j  &c  potcQiti  lcgis  rcp:'gnarct.  Nec  ilhui  .juotnic  dici 
potcdiquodcameuab  Accurho  jpiimum  traditum  cxtcri  omncs  probantf 
idco  uullas  afli^nes  reiBancre  pen^  fidctcommifririum  priorem  q^u^  es 
ytttbaiqi6asib]ashabuitiioBpofllintproduci.aliarvtiIesiquomodo  ex  dl-  " 
reftis  vtilcs  producuntur.  Fairum  enim  cfl:  vtiles  qu.T  ex  Scn^itufconruho 
tranfcuntabhcrcdcinfidcicommiirarium  nafciex  dircdis.-Cum  rt  ifcrintur 
ex  ipfarcftitutioncjiumfla  Sciuturconfulti  authorit.ncquafi  ab  ipfu  hcrede 
tranflatartTamctfl  non  habjcnt  cjs  hcrcs  fcd  dirc«5las;  Excmplo  fcilicct  c-' 
i  .i$,quod  aliis  nonnullis  cafibus  cucnit  v  t  ciiam  id  t]uod  nodrum  non  cfl  ad 
ahum  transferamusiVt  cuni  is  qui  fundum  habet  ccdit  alteri  vfumfrucbjin 
LjiMd  ntfirm»  6iJt  vfMfiJDiundum  igitur  efi  rttsanttt  diret^^as  pcn£s  be- 
f^diiiai^if|l^M^  ^b  eiuspetibnafeparari  cuiiemcl  adharfcruhtyfiiBfi 

.^utcmremanc^penesfideicommiflarium  vtiles  quas  fblas  habuit>qui« 
HytfiUprohibcc  quominusin  fccundum  fidcicommifl^^irium  tran«;ferantur> 
Cumfieri  ncqucat  vtpiurcs  vt;lcsin  plunbus  pcrfonis  efle  poffint,non 
magis  quam  vt  phires  dircflje  Necefl^c  hquidcni  cfllr  inutilcs 

ciiicun  vniuspcrfona  fi  m  alter^us  periuna  cflcnt  vtilcs» 
-  V        &  directf  cpnftitoiis  in  alterius  p^fon^  per  ie*    '  ' . 
•CT;  jparatloneaivtilibusquafidtrcreuzquitatea' 
''.  r^y'  4  ,fiiiiiiiio iurefiont incfficaces LfrtQnrMttn 

def^B.d.LitAt^rneni-j.^.ijni 

■  txTrehelUanoD.adSC, 

.'     TreUU,.  .   '  ' 
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liE  EKROiU,p.EA  GNrAT,  ET  JNTERPIL  IVIU- ^ 
j-'     Er'« o K  *  V iriiy^vi:;.* ; 

■        '  ■  ,  .  -    ■  ■  .  , 
I V  A  M  V I  s  inrer  vulgares  claufuJts  <jua$  jii  Goi}/cril>eiK}ift 
t«na.nctis  adhibcre  notariifo^fll^4iuJJa  fitfrequetiorjquaitt. 
quaccodicillaris  dicitur,per  quam  iubct  teftator  vi  fi  tc{i^ 
raentum  no  valcat  iorc  tcftamenti,  valcat  lurc  codicilloriwi^ 
;Nondu  tamcn  intcrprag(naticos  noltros  bcne  conftat  qi'2c- 
Jfiain  buiM.i0IiiHl^ Vb acpoteft^  «flc  ilcbcai , aiiis  eam  aJitcr  &  conci picn- 
tabusiiftmterpretamilijit..  Viilgus  pragmaiJcbfBm,  cxiftimat  iaatam  ciu$ 
cacvim,Yt]>ereamteftamcatum  ftiftineatijr,.  quodno»  lamaJibi  nonfc-r, 
.  rocrrefutauimus,^lliataotum  ab«ft  vt  fuftincri  tcftafncntum  poflBt  pcrbati' 
'  iufinodi  chufulam^vt  ncc  aIitcreftc(ftumIiaberciJJapoffir,quam.fiteftam€.' 
-tumnon  v:,Icnt,  qiiippc  qua?rub  hac  nominatim  condicionc  concipiatur:  ' 
_Ncqiic  hoc  ipH  ctiam  pr.igmatici  ignorant ,  fcd  pro  fuo  more,nedicam laZ^ 
•  «»£acuint  vt  ilia  etiam  qua:  rcdc  fcntiant,ma]e  ac  impcritc  vt  piurimum  ex-'' 
— -mjigriorationcfcilicctpropriajfjgniiicationisA^cfboium.  Hoccnim 
^v:9lunt  diccrc,quo«|  Cf rf ^ vectf m  c(l)  iiec tiot negamus ,  VoJuntatcin 
m  co  tcftamento  decIaraMm  quo<{ezalii|ua  caDia(S|f  iiuitiie,coiK 
r- ,  .-^3^'  claufulam  codicilJarcm  vt  dcfcndatur  oon  quafi  tefltpaiQMb.  ' 
led  ui^e<o4icinoruni.Longc  vero aliud  eft  teftamHtMm Li^m^ftfj^f^^ 
ilincri  volumatcm  quxteftamcnto  continctur.Omnc  tcftamcntum  volun- 
-  •*i^'^*^gfjf     >      non  c  conucrfo  voluntas  quxlibct  tcftaotisdici  potcft' 
tettaOM^^-.  FacicergocJaufuiahjrc  quotjcrcun.jiic  vtiiitcr  adhibeturncc' 
^uicqtiait»  imtfedit^omi^efieaum  fuum  habcat ,  vt  tcftarocntu»  eofl- ' 
i  jcrtatnr  Jpcoai<iiJI<w  ^  qua:  teftamcnto  comi>cbat«r ,  »4 : 

I^'555P#i»  *J*k««-IacA,uc  imerpm^o^d^ 
Atecipfum^quomodo  accipi€0.duro  <S^^i^ni^»iKl  oM^^ 
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(flcnus  nfmirum  vtiegtcimi  hcrcUc'.  ad  (^qos  legititn  ■  hcrcditas  pcruciuura 
cd»  rogati  cenfeantur  de  reftinsenda  tts  iieredieate  qui  i  n  eo  iiiiiuH  teftiinl. 
to  (crijpti  reperinntor»  Id6i  noa  £olum  Ci  aliud  tcftameQtmn     ae  (oUeniit- 
tcr  faccum  nullum  prccefleritt  qui  cafu^  nullain  pcnicusadmitttt  ha*ntatio- 
neai:Sed  etiamlitcuamentum  aiiud  prcccflilI*eprobctur>cx  quo  adiripqflit 
hcrcditaSjSc  quo J  pcr  inutile  poftcrius  rc jocarc  telbtor  volucrir.iicc  tani6 
wotucrir. An  vt  hoc  ca(u  jet]  ic  rcflitui  djbcat  liercditas  iis  qui  pofkriorcre- 
flamcnto  inutilitcr  fcripti  fiinr,raiu]'jam  grauatis  fuccciroribus  intcrt.UJ?Mi- 
nimc.  NaniCLim  prujs  tciUincntain^uod  00$  valcrc  p6nimus ,  impcdiat 
omnino  nc  vUus  legittme  fucccdioiii  locus  Hcri  poflitiNec  iJlifd  (kn^  (lerf  po 
teft  vt  fideicommilfum  vllum  ab  inteftito  debeatursSed  vt  ncquc  ccfianien- 
tarij  hercJcs  priorc  tcHamento  rite  iiiftituti  obftrinj^ntur  h<icicommi(lb: 
Qupmodo  vrique  obilringerentur  crga  (criptosin  pofteriorc  tcftamento 
ijHgr  clauruiam  codiciilarc  in  ct  ippoliram  rogatus  intcliigcrctui  quirquis 
teititori  ruccelTurus  cHcc  non  minu^qui  cx  prjore  tcfl.imento  vtiJitcr  con- 
dico,quam  qui  ab  iRtciljto.  Cumq.ic  uuplcx  codiciliorum  ihtlei  cntia  lit,  vt 
aiij  valcant  cx  teftamc r.ia  ,  alij  vero  non  nill  ab  intcftato  >  fentcmia  i(lorum 
cft'qaam&  nos  fccati  videmur  s>  £}r«r.9.i>#r4/.59.pcr  claufuhin  codiciIl»r 
rem  nunquam  induci  codicillos  tcftamentarios»  fed  eos  qni  ab  intelUto  ti« 
tuoi  valerc  poHint.Pro  cuius  fententiar  connrmarior.c  adfcruntomncs  pcn^ 
iuris  locos  in  quibus  menrio  aliqua  cius  claufulx  fiuc  a  prudciuibus  noOris, 
fiucab  Impcratoribiis  UAd  cft,]»  quibus  viJcas  no  alium  claufuia:  ctic6' .  m 
dari,quam  vt  qui  ab  iiuci^^.to  fuccciruri  runtrogati  vidcanturdc  vu!unratc 
defun^tipcr  fidcricommiirum  conlcrujnJ.».  \  tin  l.€x ea/cr:ptHr0i9.§.i.D, 
fui  ufi.fac.  fof.  l.  LuctHS  88.  dH)s  /.  codinllis  $,vh*Dt  lq4L\JMimiit  4« 
tkikifkd  t>M  vuhijr  puptS.fHhflJ.gentr^Uttfr  z^,$,ex  tt^Mmtnf  D*dt  pdttt. 
Mert.i.uCMdJ,vlt.Catt€tdicifL  Ratio  ajte>ii,qua  potilfimiininitumoranec 
iafubtilis»  vt  prima  facievideturiilla  e(l,qu6J  quifquis  priore teftamento 
iam  ritc  condito  alin  i  fjcir,  ca  proculdiibio  cit  voluntatc,  vr  prius  reuocatu 
vclit,  non  rolum  Ci  difci  tis  vcrbis  i  J  cxprcirci  it ,  quomoJo  cxpnmcrc  no- 
tarij  panim  folcnt ,  fcd  ctiamfi  nihil  de  co  c.iuci  it  quippc  qui  fci.u  aiit  fcirc 
debcatynpn  polle  quemquam  in  paganis  deccJcre  cuin  duobus  tcibnicntis» 
atc  (i  maxinK  veIit|(bIorunique  mititum  prii);lcguim  illud  cflc  /.^»4  rf«Mr 
19 ./.  miUs  p  tefimitittm^,  D*dt  ttPmii.mhL  ^rgo»  inqui  unt>(icri  ndn  poteft 
vt codicilios qoos  per adfcriptam daufulam  codicillarcni  facit,  ad priusil- 
'lud  teftamentum  rcfcrat,  vtqi  cogieet  de  confirmandis  iis  €x  illo  tcftamei»- 
to  quod  rcuocatum  &  nullius  momcnti  clTc  vdit.  Quomodo  cnim  p^^JTct 
«odicillorum  fieri  conflrmatio  cx  tcQamcnto  rcuocato  ?  Ncc  aJ  rcin  fjc/f, 
quoJ  ciimpollcrius  tcflamcntum  luipcrtL-ctum  ,     inu  ;lidom  eft »  non  co 
minus  valcat  prius  quod  teilator  id  i"c  valerc  noilc  dixci  it,cum  teftamctum 
pcrfcdamiioiirttmpaturper  iniperie^m  nifi  in  tM&icdX iut  coni  . 
in|K»ftg'ldrejhftitati  (unt  ij  qui  ab  intelUto  vc|iirepo(runti.  2.  D.  dtutitfim 
rtipt*  Na[m  cum  qn.i:rimus  dc  interprctatione daufulae eodicHlaf is  aut  alcc- 
riuscuiudibet  in  te(bmeiKdappo(ita;,con(lit  non  tam  rationcm  iuris  quin 
■tcftacoris  voloncatcm  &c  opinioncm  in^picicndam  cllc  ,  Nc  ahV'qui  plus  o- 
perctur  claufula,  quam  vojucrit  is  qni  c.un  a.irLrip(ir,quod  pcrabfurJum  fu- 
rct.B^dem  igitur  racienda  cif  inrcrprctatio  chuf.ilx  codicillaris  adliibita;  in 
po(brjtorc  ccIbmcoto,per  quod  teilaoi:  volucritceuocatuoa  ciTc  prius ,  acii 
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i^iraoeatlo^nlcfCMiffiftii  connrquencer  non  jiHigitlicif 

.c*iu  ^eri  poctit  vc<f oificif fotoiorc  teftaaienco  declanua  dcfendacur  iure 
Codicillorura  te(lainencarforuni,quam  fi  nulium  teftamentum  prxccfliifetk 
Vcrum  huic  fcntentiaE  illudpJanc  obftat,quod  Pomponius  nortcr  fcribitMi 
-  /.77fMm8.Z>tf j.Tedatoreni  qui  duoccrtamentatecicineavideri  fuif- 
lc  voluncate  vt  no  aiiccr  apriore  rccedi  veiiet,auam  pofieriui  valiturum 
.d9et*i|<l90  yiMlMiic  coRdktoneai  pofieriori  fuo  tdbmciito  iniiccre  qiti£>. 
^  »oiEBt,(aec  cnim  ficot  liccedit  Inftttiitio»  iti  Mc  adiis  Ipfe  ceftameiitt  fiib 
condicione  vtIaficripoteft»VtiiCQueIegesrubcondicionc  rogantur)  Se4 

2uia  is  qui  podcrius  ccIbmeolumiacir,cant6  magts  deciarat  nolle  fc  inte- 
acum  dccctlcTc, prarfcrcim fiin pofteriorcillo  alios  hcredes  inftituat, 

3uam  qiii  ab  iiitcdato  fucccfluri  cfrcnt,  folumque  hoc  flgnificat  malle  Cc 
eccdcrc  c,uinalio,<|uain  cum  priorcceilamenco.  Qucmadinoduin  &  Pau- 
lus  tnGtnmLcMiiu 97*Df  Mtf. htnd, dt co  qui  vtroque  teftammco  in- 
Jlifiutu»hefi9iedprio(cvaUdoipoftcriorciiHiaIidoIiere«ii  cx  po- 

ftcc]^rc  quodvftlereputab4t»Nonvidcrieu.idcirco  repiuUare  priuc  tcfto- 
iiicmu»CQmpofteciaCvtlciteiiftimarctt£tfiiubuic  ea  quatftio  di(TentieiK. 
tcm  a  Paulo  Papinianum,  \\xc  vcro  quam  craf^amus  dific ntientcm  a  Poo^ 
ponioncminem.Igiturnucpriorisicftanicntircuocaiio  pcr  poftcrius  ex- 
prefHm  ta(5ta  iit»fiue  pcr  folam  iuris  interpretationcin  ex  co  pctitam  quod 
,cum  duobus  tcftithcntisnon  magis  velle  quiDnpofte  decedere  i|uis  crcde- 
«laeiit>  YolaBCestcft«toristion  repuenat ,  quomin&s  dei^fiik  co<licilIacii 
io  poftcrioreteftcmcniolnurili  appcAtByinouceccodicillosteftamciiccrioc» 
tyii  cx  pdoreteftamento><mj^drcftatorrciiocatuiri  putabattvimAcconfir* 
fnationi  accipianc.  Non  tam  ex  fola  iuris  poteftate  qu6d  teft^mcntum  iliud 
prius non  fiicrit  rcuocatu  pcr  poftcriui ,  qiiam  extacita  &  vcrifimili  tcftat» 
ris  ipdus  voiuncatctquoii  ncc  alicer  reuocacum  prius  vbluerit  quam  ii  poftc- 
rius  valcrec:  Vtproin^e |at^i)4^n  fiit non  adlalias  pcrronas  dire^os  videri 
codicilloihqakiuil  Mcdi|fqpre  tcfiaaieBtotiomitotbqata  n4(  aJiae  gcr- 
imuc.vd  fiKccdcre  yct  rog^f|Miwi«nt»iiQuldifl6i|^^^ 
eft  fidcicomiiTa  dare  afuccedcttbus  ab  inte{catOtqiiimqu6(lcrcdacurpater .. 
£imilias  fpontenia  ijsrclinquerclcgijciaiam  hereditatem  vt/cripcu  eft  m  /; 
ro/jtiitmur  S.D.de ittr.codie.^cCi  hcrcdcs  eos  rcripfiflct  iah  exhtred,ii6tde  /#- 
gdt.i,  cui  prafsuptioni  locus  nullus  cft  in  co  tcftacorc  qui  rcftamencu  fcccric^ 
ineoq-icexrraneuhcrcde  inilicueric,vciegitimos  fucccflorcs  arccrcc.Et  vc- 
r6  ta  tacilf  cflc  vt  per  cpdiciiiarc  ciaurulainducantur  codlciili  te^mctarij]^ 
qnamyt  ij  qui  aWiateftatotaot^valcrcpoinntiApparctfid^lillMeO^ctl* 
buit.l^ris  crcdimustcx  dJ.fHderehMntrt^i^^iMmMib»in  coilltwociit 
c^  mUes  q  u  i  h  a  bebat  iam  ndu  ttftamecil  aJiud  KcilTctac  in  eo  coprehcn- . 
dlfitt  fidci  hcrcdis  fe  comittere  vt  priores tabulz  valerent » no  dubitat  Vl-» 
pi3nas»qmnpcr caclaufula  teft^tor  in  causa  Hdeic6aiiffi5c  codicilloru vim 
priori«"t<?ftamcmi  conucrterit ,  CodiciIIorum,  inquam,  ceftamentariorum, 
quaii  rogacis  hctedibas  pofteriorc  ccftamenco  inlt;itucis,vt  us  qui  in  priori* 
.  M#  tabuiis  fbri^^cpnit>hereditatcm  rc|Utaerent  .•  Non  tanquam  conucr-»  ^ 
io  po^nibrf  MKfMMtoto  ih  codialloiif  firdtanquam  addito  in  poi^g^fe^ 
bus  cabnlis  Hdeicdmiflo  iiiciOfi|||{tilt0^s^  in  priorib)i|.rc^pti  ,fi*icBii^BB"S 
eft  quodQU^idicat  id  ficfl  expnuilegio^iUat 
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Ulud  tanttkfn  erat « vt  did  po(iet  mfteacum  duobut  teftamemis  dtcefiilii!  fi 
poftcrioribus  tabulis  iufnifctyVt  pridrca  ipibiure  vatcrentu^iiod  vtiq-.  c  {iro 
^uo  iure£icere  poceratft  vohiinct.  Atquia  nonltaconniti  crat  vt  tp^i.ic 
valercm,  fcd  abhcredibus  po(Urjore  tcHamCnto  fcnpns  hQc  ipr.Mii  per  fi- 
dcicomir.lKim  pctierat,  njllo  in  camxcni  p-iuiligio  irifi^^ari «  pusfnit  vi  in 
poitcri(»nb  s  tab  Ik  fcripti  IkmciIcs  cbllringcrcntur  Jidcicoiiiniil^u  c  gi 
cus,(]uos  i.iciTi  tcll.iiot  111  pnonbus  fcriplcrat  r«dicicnie  nimiruni  in  ciin 
rem  ijrc  coinniunt,ctiaH)h  dc  pagani  tcftamentoagcreturt  Vt  conftat  cs  i. 
fi^it^^  frms  i^/D^SCJTrete-hAt  non  dc  mtlite  .^gitur  fe4  de  pagano,i.^ui 
dluobusteftanientisrit^  condiris  |Hticrac  in  po0.criore,vt  prius  valeret,Nec 
eo  minus  tanicn  rcftjtuenda  cA  ex  fideicominiflo  bereUitas  fcriptis  hercdi» 
bi  s  in  priorctcn..iniento,iieV  co5>  cjui  c%  p«Qerior<  acliiflcnt.  tl\tamcn  hic 
cafus  dirtci  es  ab  tllo  t|  c  tra 'iaiiuisiin  co  cj'  oJ  tatiuw  d.l.cjn  zrth^titr-i  tjium 
ind.lft  ^nrsp  toreyUon  .uihibiicrjt  tctUtor  claufulain  couicillaiiui  vt  voli  n- 
tatcm  in  poilcriorc  tclluimento.dcciaratam  confirmarct  iurc  codiciUorumt 
vquomodopondndum  eftadhibitamfi.iilc  in  fpccic  qvcftionis  nofirat,  Sed 
vt  inftitutioncm,ca:teraqi  in  f  riore  teflamento  contentaiure  fideiconmilQ 
confcruarct,  adcbligandospoftcricrc  locofcriptosheredesdc  rcflitucadA 
.hereditatc  prioribus,Cum  nos  cu  caruiti  tradcmus  in  quo  cx  cotrario  qitx^ 
ratur,An  priorc  tellamcto  rite  fjcto  (cnpii  hcrciics ,  aliis  in  p<  flcriore  inu- 
tiliier  fcriptis  hercditatcrcrtiti.crc  tcpcantur.Quoci  vt  dici  poinc,nccciIauo 
poncnciu  cll  tcilacor^m  titici  cominiiiiie  hcrcdum  in  ^\  ionbus  tabiiJis  fcri. 
ptoruu)  V  t  poileriorct tibttlst  valercnt.  Id  enim  nec^e  eft operarj  ciaofiili 
codictliarem  in  pofterioreteftamemo  inualido  appofitam>-ii  quiseftcdnm 
cocafti  aUquem  fti  tribuere  velit.. 


ERROR  SE.CYNDVS. 

D€  (Uh/hU  cndictUtiri  tfuam  tnterpreta  commimjcHntur  m Jjftciijt 
fUtTfltMtr  \^d).de  teftammlU»  .  •  ' 

Di  t  timen-viden^ur-ih  eci  errare  onincs  ihterpretes  qood  iB 

fpccie  ii./.^iiMrr^^mr,fupponunt'achibitam  fuilic  a  tenatorc 
claufulam  codiciIIarcm,cb  hoc  foluin  quod  in  fccu  \o  tcfla- 
mcnto  H  cicomrtiifcrat  ille  vt  ptiurts  tabulx  valwcDt.  Eifi 
cnim  codicillaris  cljDfula-  ciicctus  is  cifc  folcc ,  vc  inflifutio 

CJCtcraq',0"^"'^^^**^^'^'*'^'''*^'*^'"*''^^'''"'     {idcicommiflum.NoiJ  idco 
tainen  ionfcc|ucn«  cft » vt  quoties teftator  fidciCdmmittic  in  jpoftciioiibus 
tabttiis  vt  priores  valeapt»lioc  ip(b  claufiilam  codicillarem  •d{cripfifle  intcl*. 
ligattn^rSiquidemlatii^spatctchmfula  tidcicomdiini  quam  codicilIaris,Ncc 
ita  conucrtuntur  vt  quemadmodum  cl  uifula  codicillafis  folct  astfuipoilcrc 
fideicommilTo  >*/»ff» C"- ^^'/'f»^'  'ta  fii  ciccmmiilum  qnodlibct 
jcquipoircat  cl3i'fi»I.j"  codicillari.   Proprium  cnim  hi.ius  claufula:  cft  ,  vt 
ad  fi.lcicominillitin  rtcCtat  ca  tantuii»  qua:  in  co  ipfo  idbmcnto in  c^uo 
adhibitacl\     daia  tucrunt  verbis  dircviis  »  'Non  etiam  illa  qux  iu  ^dio 
fiac  antcriorc»  riue  pofteriore  teftamcmo  ::  Ciinahabeat  (empcr  condl» 
«OMfiulUai  fiueexgiciljuiiiihieociEim^fiiioa.valcttt 

in^iift 
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pcr  qaailrfiidiomitfMHlWNiriiftyriqwilhbitig  valtrem  tdliibitmi  * 

tnpoiUriorfbKtfftibiiiMMifiprioribus,&  qniJem  in  puftcrioribM^^^ 

ipfo  iurc  valcremtNcqoetantu.ii  puftci  iorcs  ill^  valcbaiit ,  fcil  ctiani  prio^ 
res  aJco.|Uc  ipfo  jurcjtairjciri  non  ijiti  ^  cr  tiacicoimnuiuai  Vdletc  iJias  tc- 
iUcor  pryrccpiiiet.  Quaiiaiu  ci  gu  nccciiitas  rubcrjtt  aut  ^ux  vtilitas  c(fe 
paresacaciicribcaJar  cUu£uLc  couicillat4&)iiucinpriore»  Ituc  io  paAcriore 
tetbmtvm  c^aivtr«i»qpe  v^icivcctMttirtiK^iMre  Mciie  VJpiannt 
««r>tt.diatexefu(nM>aiclftufiiIttii  fNalletto«bus  ttbolit  tdicriptt  €•»* 
.  -4ierti  poftcrrorcs  ubtltsio  codici!las,fcii  e  contrario  viiien  tcftjtorevi  ia 
Xaufjni  H<JcicoiTimilTi9&  codicillorum  vimptioris  tcAainenti  cAnuertiiTei 
auoti  11  Uiin  nihil  aliud  cft>qjau)  cjl  oinnu  qux-  in  piioribus  cabnlis  di{po«- 
«latuti  anc  qnaiuuiJ»  vcibis  uircai$»'5t  itavt  iuic  uirc^So  valcrc  pojreut,  pe- 
•  tinuc  (aii.tu  .1  luctiuit  vMci  icii  incoUKiliu  poilaicre  tciuuicnto  cxprcr« 
fiifi  «onfii  iiut  u  ac  'mts  tanttkn^fidcfcc^tniui  data  fuidcnttltt^  dupl^  in 
tolf  imwM|in  fingub»  tut«ft«<oliii|ratt|i  in.pi  iorctelbmieiitOicicdiiaui^ 
Vuuin^vttMUflyymlBillM^^tiBidiMre  teftamenti  valcre  potcrat»  poo£^ 
Uim fi cellator  ita  expc<fltect«Jiit&t  *  ctiam  fi  modo  uinil  in  cootraxilMp 
pr^rccpiircciurcduncaxaicodicillorun)  ccnfcatur.Aiierum,vt  quamuis  non 
alioruin  cocliciliorum  iiirc  ccnkri  pofic:  quam  tcitanKntariorum  (cuni 
priorctcltaincuto  fublato  polierius  fupcrciicti^x i)uo  vircs  lumcrcnt  codi- 
'  cdli  lanciuam  expreifitn  coiifirnuti,  Vt  protpde lie  imclbui  rucccflione 
^ocri  BijUlpino4o  poficCfiMC  CQiifequeiner  <le  codkaUit  tb  iiitcibito  fiidNKjl 
Qjuttameoiii-priorc  ccQamctico  vcrbts  dircilithtj  <litft  &ctam»notriiifi 
iureKdetcommini  dcicn4tOttfrr,£tlKK4iiacinlnbiiius  tu,c^ncnjb<iil^ 
bitct,quin&:lcgata  &cxtcraomnia  quTiure  tamum  dircclo  valere  po{i» 
funtjtJcutur  vtiliter  in  codicillis  rclbincntariis  pcrindc  itquc  in  tcAainen- 
Co>Ex  lingulart  iui^ecociicilloium  tcilainencauo  rum,  «juod  taic  ci\,  vt  qrae- 
cuin(|ue  iniis  rcribuntur,peripd$,iMbcatftur  acA  in  It^nif  i>|o  lcnpta  eflcnt 

nsaqui  cum  poilei  pripres  ubulas  plr  fe '  vtl^ditt  wMtU^  filiaiiiiirc^nit 
Idit  cum  folis  poftcrior&us^dccciicre^iot^fqtte  CQnucrtcrc.non  t^otniB  iii 

caufam  codiciiiorum  tciUmcncariorum  y-  quat  res  nilnl  de  fUtturt  eorvm 
*du.E  vcrbis  dircvTtis  vtiliter  datafucrant ,.  irtVn»utaflct,fcd  ctiam  in  caufain 
.fidcicoininilli ,  Pr.ccipicndovtcxtidcicommiflrovulcicnt,  nonpcr  adic- 
&jim  cliuiuiam  codiciliarcm^vc  niaieyulgd  puuns  imcfpfeceS)  fcd  per  clau 
^tUm  iliaffifidcicoouB|ffi^^cufuslongci&tibrpo(ciW<W  f|U4in>  i;iaufui«c 

 iris  t  Nooifi  co  felntRyiodwC^pdicUltriifbtife^        «Kod  H-. 

Iim  conuertcre  in  codicilios  .^tc^  4|u^in.  Hlild- ipium  in  quo 
||kita,queniadmoduintimdis^9ini^^  qiiod  d^«u&tfl^ 

codicUMris  tum  qnoquccum  opcriuur  convicriit  quidem  tcltarTicntum  in 
.CodictlTo«,^t  tcibnientarios,aui  quali  ab.intefta*to  fados.At  non  itico  con 
llcrtitlcgatJla^  ifidcicoininiifa  omni  c.ifu',rcd  co  folo  quo  conucrtat  tclla- 
oientUBi^iii  codiciilus  ab  intcfiato,nonctuni  ii  in  cocliciilostcflauictarios, 
^laant^«crQjfideico,inn\ii^  appp(k;^4f 

ft^fj^tcft|IP«0|^Uf^^ 

ini^in^fti  fidckni^^S^ttRlay^lm^  ab  jni^l 
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magisyquam  de  Icgatis  poflet^lllod&dcbat^qiibddiflkiliiMYidiil^^ 
4ticoiMifliiinfleaitnftitutionem,qiiam  legata.£tiaiii  cmoicfibprioietQf  * 

ilamento  per  Hdcicommtfli  daiiiiilaiain  vim  codicillorunifci^m  non  que« 
admotiumlcgna,ita&hercditasdire^6dari  polTit  incodicilirs  etiam  te- 
ftamcnco  coDfirmatis  l.^uod per mdnf(uio.*D>de iur.ccdiaiL  Nec  quicquatii 
cauije  iubcllc  vidcrctur,curnon  direda;  potius inllitutionis  iurc  dctcudi  ca 
debtt«t,qua:  fadafiierat  in  teftamcpto  iure  valido  ac  fiibfifteBtc. .  Atquei^ 
laran^  rcrpondcndaiiifiiiflct  fipofierioribustsb^|ls  tcfiator  -ho€  t$mk». 
|lisceptiiiBC  vt  priores  valereiit  iure  codicillofoni.  Scd^aia  fidcicoannito 
ratgencraliter&indiftinde  vcvalereiitpriofesynulla  codicillonun  men*'. 
tione  fada>Bcnc  Vlpianusrcfpondit  ncn  legata  foIum^S:  fideicommilia  & 
libcrtatcs,fcd  totum  tcdamcntum  in  caufam  hdeicomnaiffi  conuerlum  fuif 
fc,id  cft  ipfim  quoque  inft:iturionc,nifi  aJiud  telbtorc  fcnfille  ( tic  cnim  le- 
gcre  malo  <|uam y<ry^r)  probcturfV c  Unt6  magis  appareat  ^uam  venim  • 
&  qood  iiot  volamiifslatitts  pat^  cnilain  fidclcominifli  ^ahn.  oodidllb#>i 
roni«ctiaai  tcfliBicntarioriHii»  Totdqnc  dlibttandi  ratio  ct  eo  proficikoi^' 
bitur  qood  Vlpianos  ta  iotcrprctinda^$cfiatoris  voluntate  cau(amfidei. 
commiifi  &  codicillorum  conianxctat  iis  verbit  m  eMn/am  fideicmmifii 
^  codici!lffrMmvimjnrierutefiAmHti€mutrriJfe,cum  tsnien  tcftatoris  vcrb% 
nihil  de  codicillis  cxpriraerent  fed  tantum  dc  fidcicommifTo.In  e6quc  ob- 
fcruanda  rurfum  alia  percUgans  dificrcntia  ell  inter  codicillos»  quiex  reilt 
meato>&eos»auiabjntei^tofii&innt:Qu6dinftitutioin  tcftameoto  inu- 
ti!i^^  fobinde  pct^  codictaoa  ib  im^Mibip^^ 
^eicbmmifluBisOOtfi  rogatis Jcgitiniit  bctod^i vt  hcrcdilitcni  fitipto  Ke  - 
«0dl%cfti^ant  ij.vkJCM  cedicillJ.i.$AfbJ}*9Mim\Tum  itaferentc  ac  cdf^ 
gente  nattiracodicillorum  ab  inteftato,quorum  ea  ratio  eft  vcnihil  in  iis  di 
redo  relinqui  ponit,fcJ  tantum  pcr  fiJcicommiflTum.At quac  inditutio  f*if 
dtacilincodicjiJistcftamcntariisnumquam  traliitur  ad  fideicommrfrunj» 
fed  omnino  inutiJis  cft  d.l.tjuod per  m^fjfUyKiii  voiuntas  cxprefTa  teftatorii 
in  coocrtriiun  vrgeat,vt  in  fpecte dM^tuKrtb^tur,  Nun  foJum  quoJ  non  ita 
fcfotcoodicto  codtciHonmi  tcfiMiicntariorum^qui  vtique  poimnK  valcrc  iu 
re  diredoiilaoqaam  qui  partem  conftituantceftaniciitty^^.X>.iQ(ftan.f«^ 
eidm^hm4per»&  ipfius  i«t  icqtfaiitur  l.ab  intefidte  i6^.iji  pn,DJe  iur.  e»dia§k' 
quoniam  ad  tcftnmcntum  pertinent  I.V/etiMttd  iS.W.Scd  etiam  quia  implt-*> 
cat  contraJictionem  vt  in  codicillis teftamcnto confirmatis  hereditas derar  " 
vcrbis  dircdtis  &  per  inftituiionem  ,  •fiquidem  ita  fierct  vt  per  codiciJJos 
qui  non  oifi  cx  tcftamcnto  valcrcntyipfum  tcftamcntum  quod  vircs  pcr  in^ 
ftitotioiicm  beredom  tccipit  confiraiari  viderctur,vt  clcgantcr  Papintanus 
noflcr  ratiod^wtar  m  4J.tfued ptr  mtnte,  -Ittquedigniorcfttalitvolonu& 
qua;ncgligacar»qaiinvcbtnigaainterprecationeadiaoetarconn^vohnij!' 
tttc  dircfta  in  precariam  &  inftitutione  in  fideicommiilumtQuatrotio  aofl^ 
pcrinde  locum  habct  in  codicillis  ab  intcftato,qui  ex  nullo  teftanfento  pca; 
dcnt  fcd  ipn  vjcc  icitamcnti  obtincnt  d./.at tntejiate in /«.Maximc  vcr6  hoc 
cbtinciquoddiciniusdenonfledendain  fidcicommi/fum  ca  inftitutionc», 
quc  Fa^nc4fi,cod^H|lsteflamcntarus,cum proponitur  fada  inftitutio  ia 
priore  milicit|gdib«icOto»quod aailcs dedarauerit  ih tabuiis  poftcrior ibus 
^cicvalerefarccodiciilbrfi,ninipcdcdy^^  Nafolii  qubd 
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^i4oqii«ilimiiiiliMri  vilti«  potQic  f  ctipai  ftcanrfo  lvb(iftcnte«  «9». 
Iiicrit  vdmiwrecMiicailorum  teibmentariorum»^nodfioafiauJiur  poteil 
imputari  pagano,qui  cumduobusteflamentis  dcccdcrenon  potuiCfSed^- 
tiam  quia  fciuit  aut  fcire  debuit  poflc  ficrt  direclam  inilitutioncm)  etiam  in 
codicillis  a  niiiitc ,  cuius  rcilicct  pi  iuilcgium  tamum  efl  in  condcndis  codi^ 
cilJis  tcibimentariiS)()usm(um  tn  facicndo  tedamcbto.  Nam  conilitutiones 
^u«jiermiiefiintfliilitibi^tc(bmenta  £icere  quomodo  veUnr,d:  ()uomod(> 
fmmat^  coilicillos  quuqoc  tcAanicmcrioiind»  lm»$  vt  cctcoi  ia  iit  bc- 
redjtatcm  <lircA6  ibropoflent/*MyBhir  §6SX,di  iMftitdk»  Ncqite  en  im  Hb*  ' 
lendum  eft  vt  contradidionem  hoc  implicet  in  milite ,  <]uoaiiMk>4iaaittc 
itaplicafc  in  pagano ,  Cum  voluntas  quxiibet  miiitisadtcilameatumper/- 
tincns  tcftatncnti  luic  ccnfcatur  /.«/«  militfs  54.1/7  (Sv.  e*d.  &  cx  ea  voluntatc 
magisqium  cx  tcftanicntoaut  ex  rjtioneiuris  conHrnicntur  niilitiscodi- 
cilii  ccfiamcmauj.-Aiicqui  non  poflct  i^ulci  tcAari  quomodo  vcllcttn  iiere- 
iHf-inftitucjoncmooiiCerre  non  poflet  etiaoi  ia  codkillos,  qui  partcm  cfli- 
ckiBt  idftincnti  lffim,Djeft.  ^utm.ap€rMi\€t»  icrtptocliqoo  Imyde  io  tf- 
ftaiBcnto.  Aliter  enimrobn  poiTet  aidtefttmcntomHietpidciciilitiiao 
/^itonemainllitutus  tfkxUvh.DM  iur.  fdic.  Lo^oimurautcin  dcmiJice- 
ribus  codiciJlis  tcftamcntariis  (dc  quibus  tamcn  dicemus  plura  in  Srror.vh. 
jD#r4</.7o.)Q»ia  fauor  militum  non  cxigcbat,vtpfo  confcribcndisabintt- 
ilato  codicillis  priuilcgium  alic^uod  iiaberct,cum  tam  facilc  flt  militit  quin- 
imo  iongc  faciiius  ccilari,^uam  taccrc  ab  mtcAato  codiciilos  £  modb  tcfta' 
ri  vclit  V  Qi)  6d  ii  oolit » rcaafaro  non  dcbcc^oiniDdi  io  codicillii  aot  icri- 
bcodis  ioe  diiSlandii  veitar  iure  coaimunt » ^uod  pocr^  noo  patitor  vt  io  llc . 
'  hcrcs  qoilqocni  ioftitoatur :  £1^0  dof  lex  isicipretum  noflrorum  crror  eft 
■circa  inrcrpretattonem  d^.f /^««'^«/«r;  Vnos  ii)c»qu6d  ciaDfuiamcxprcifi  fi» 
dercommidi  appofitam  inpofterioribustabulfs  ad  conucrtendaspriorcsin 
caufam  iideicommini  accipiuntpro  claufuJa  codiciJiari.    AJter  >  <]u6d  per 
camciaurulam  codiciJIarequam  in poilcrioribustabuJisadJiihita  romniat* 
ad  conuertendas  priorci  in  vim  codiciUoruiiiypotanc&ri  pofle  vc  infiitutio 
iada  io  priOic  tcRimciito^oit  boc  ipfoperindelicbeiida  £t  icfi  io  codidl- 
]ji teftamentariii  &Aa ellet»lie£btar ad  ndeicommiftim*  Fateor ouod Im 
•oitiinca.fpeciectfnuertiipfiim  qnoqoe  inftitutioncm  io  caofiimfideicQfcii* 
mifli »  fed  non  <}uafl  tranftatam  in  codiciHos  tcftamentarios,  at  proptem« 
preiTam  ilJam  dirpofitionem  qua  fidcicommircrat  licredum  in  poiteriori- 
bustabulis  inftituroram  vt  priorcs  vaicrent,  Quae  fideicommiflj  vcrbafi 
dcfuiffent ,  alitcr  refpondcrc  VJpianus  dcbuiflct,  ac  ii  qutd  iudicij  mei  cft» 
'..Ibad  dubi^  rcrpondiflct.  Interpreif i.iyeHit>«KNl Vipiaouicaofam  6dei- 
iliOiDmiffi  &  codicHlonim  coniuogit  rupnuliftii  illii  veibiiio<»i!/4m  fidm^ 
fwoiai/fe    tBdieiUtrum  vim  fnritru  t^/hmiMfi  iM/MMfi*  Indc  n4m<|uc  pAi 
fwat  acccpta  eiTeifla  ab  VJpiano,  pro  fynonimii»icqoeita  accipi  a  nobis  o* 
portere.  Ncc  animaducrtunt  fic  Iccuium  VJpianum  cum  dc*  Jcgatis  &  fidei* 
comminis  pi  imijm  qiurrci  ct  non  ctiam  dc  inftitutionc  ,  Dcquanomina- 
tim  poftea  quarftioncm  concipit  in  vcrfic.  KtrMmsuteTfiy  vbi  quia  dc  toto 
teftamcnto  loquitur ,  id  cft  de  iuftitutioncnon  minus  quam  de  lcgati|5c 
lbielcomn|i(Si»  vtitar  vcrbisilliigeneriliboilof 410^^/4/»  vtpcri«|^||. 
deicommiffiaimieiMicilloruiti  €mt£tm40mfU6hm^Mti€omnMM»- 
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mttra,rciltcet  dici  roIct,fIngult  fiogulis  referea^  ^uia  iii  codjciilis  Ie§i» 
ta>&  tideiconiini(Ta  relinqui  putueranc»  lnftituttoautetufieri  ncn  itcin :  Ac 

ciiin  j^rxcipuc  dc  inftjtiicionc  IoL]u:tur,ao  iam  ineminit  codi:  il!  ^ru/cd  tir 
tum  ivJciconjmitli  li.  veibii  fed  cT  tp/am  trtjhtHtMnem  tn  atufAm fidetcomimf^ 
y?ffr/j//l'.Ncc  quou  incadem  claufuladc  Icgaiisui'  li  Jcicumaullis  traclac, 
taccrc  d«buic  vt  codicillorutu  q  joque  mcuctoiicm  iic.i  opurruetit»  cum 
^ekonimiffi  caura  generalior  iitadcaufameciaoi.codiciilorum  fctiU^pre. 
lieiKiendaabnon  contriU  Dcniqirc  uilerat  nccefTcaddi  ab  Vlpiafio^yerba  il.. 
U(^<*^Mvi70rMMiCum  nihilprontmiliti  conuerterc  prtua  cclbimentum  in 
'ViDlCodicillorutnad  tlcdteiuljfn  v«ilunt:.rcin  JirCi^aiii  inprccjri.iQi,Iiqui« 
dcui  etiam  inllitutio  c!irc6ta  potcll  ticri  a  milite  in  cotliciilii,  vt  liixiinus  cx 
/.Mi/u/tf,vt  pi  oindc  magii  rcpjgimc,t.]u:\n)  cotiiui.v;  pod^  ii'a  vidc_nMir, 
Conuerci  piiustciUmccuui  in  caulam  ti'icicoiitii.ia«.Li.  c^nucru  incaufaiu 
«;oiluil>oi:um  tcflatijcacatiorun]>nifi  qu^d  cti^nrtaltta  cix^iciiloi  tcftaiuen' 
uriosfaccrc  aitles  potcfttvt  tanicn  fideicohtmifla  caiMtttii  in  tis  rdliuquat; 
>|iiocafu  non  um  iae6.tideic6mi(Ta  dcbcntur>qttpd  in  codictilia  relicla  Ijut» 
':^iiam  codicillorucu  nomine  donacur  (cripturaex^uafi.kiconimiira  pcciit)> 
■tur,ide6  quod  dclinat  policdici  tcilamencuin  it.  tim  atquc  dcliit  hvrcdnas 
direda  in  eo  data  ciiw.Lx  quo  apparcr  tanto  C]arius,nihil  cik-  quod  dc  vi 
-potcibcc  ciaulula;  couUiliua&  ciautart  p«.idit  iti  rp<.cic  dt(4J-^HArel/aiur. 
-  .  .  ■      ■  » .  '•        .  '  . 

ERROR  TERTIVS- 

2)e  rationc  <]uam  interprelci  aeiferfint  ad  Ifi  q»is  pnore  i^.D.ad  SC,  TrtbcQ, 

^Y^^^JK  Tent  apcrtiorjquarfuperitirc  capitc  dirputauimiiscirca  fcn- 
^1  l^r^  ^cnin\\i  l.<fU4irebiUHr  i<),D.de  teftam.miltt.c-ansc^ux  UKxnQ  fiil  ii- 
[^'^>*f<f^  cicmus  cnca  'pccic/.y/^ww  ^irto  e  i^.D.ad  SCJ  rebeil.  Ltli  enun 
^'^it^i  Icgum  Ipccici  funt  dirtcictitcs,muitiqxic  habcut  dtflfunilia  > ha- 
benc  tamcn  ctitm  iimilealiquid  propterquod  vbiusincetpretatiopcr  alte- 
riiis  cxpltcationem fiicihor 6eri  po(I]t.Di(iimilittido  in  eo  cftx<]uod  Vlpi»- 
imawi./tfiMre^«CMr«tra&M  de  tc{l.'mciuo  miIitis,Mardank!&  vcro  tn  d,  l.fi 
■  ijuU prum^ t cj.irnetito ^mgmi$.\\\c  dt  cciCatorc  qui in  poilcrionbus  tabuits 

•  n  .rcdcm  cxairc  l'criprcrit,{<i:  intota  hcrcditatc,hic  vcro  dcilio,qui  noniufi 
certarij  rcru  hcrcuc  mliitucnt  iii  (ccuiiw  o  tcilairetu.lilc  dc  priorc  tcfuu^e* 
to  in  quo  legata  ii  iidcicommilla  c]u.rd3m  auicripca  linc,inc  dc  caiu  i]]o,ia 

.  quo  de  iol a  tnlotutionc  prioribus  tabulis  iac^a  dt(pu.tctur.Ca:terum  vcriuf* 
.^c  legii  fpecics  in  eo  coianienit9C|u6dum  Vlpianus^  quam  MarciaQiis|>o- 
'tiit  te&torcm  in  pofteriore  teflimento  ei^rc^m  fidcico.maiiiiire^yt  ptius 
.  tcftameiiniii)  valcrct,idcequettii) hlc  qnaiit  tUiccocWiturvpropcer  infer- 
ta  (idcicommiiri  vcrba,quibus  vc  ^.'•ius  tcftamcntumvalerescxprciTum  eraU 
dubitari  non  oportcre  quin  tcncatur  I)crcs  ilriptus  in  poi^enorc  icilamcn-  . 
.  to  vt  hcrcditattm  reit  tuat  iis  qui  m  pnorc  luerant  iiiflitiiti.Scd  alitcr  in  ca  . 

•  fpccic  quain.VlpianustractatfcAijtcr  veraincadc  qua  rc.cnplcrunt  Impc- 
racorcs  quofumeonftiliitioiieniMarciiuiusre£mii>^.y;/'  -7M/j'/>rr«re«.  Ksm 
apudVlpiannm  tbu  bereditasiine  vlla  diminticione  falcidix  rci^itucnda  A 

-sheredibosfriore  tcftamemo  fcripcis: At  apud  Marctanum  poteft  heres  ia 
llsdijub  tciUiMqCo  iQ&iiiKas  idci|i^uc  dc  rcftitDCodaiiereditfttc, rogtttot 
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illac  a4  quattam  nbn^ftfficiant  fivpf lcrc  ex  i  cliqua  hrrcdttatcqoimiini 

ctrtc  critjVt  tn  l.fihm  fuetn hdhenum  24..C  famtLerci/c.  Ncmpcq  fi In  tcfta- 
iDcmo  m)l:tis  t'c  f)no  \'lpi.unis  loqiutur,  nullus  falciJiac  locus  cil  ^  1«  fcffM^ 
ment«  j.C.dd  ie^.f.t/ctd.icA  vamum  in  tcllauicnto  p.igjr.i.Kcc  <  iHici'is  <  bn.r* 
Uatio  Ulaeti»  V  c  nccjuc  ilL  tCjuoci  li  milcsalfqui»  cuo  tdlautcma  lic  fieciiict 
mpnorc  rcrtp^Aci-kBiicf^ci»  f iiltn»  «  me,  in  paftcriorc  w  ^  Scmpro* 
inotti  .d  fuiulo-LilnMiiaiio»  nancenicrctor  fCiiocMoaii  frioc  tcfitnicotft  pcr 
-  **' fdEi9»iiis*i|ciomodo  r cuocttu  tnuUigitiir iii 'Tpccie  d,  f^fiftM   pnm^f  ^ii 
"cikjii  pcflit  miks  ptura  tiftamcn^a  f.iccrCf  nihil^rohibi  rctlic  vtri:roqvc  tcr 
ftamciitu  l\.biillcic,vt  S^mnrfjiuus  cx  tunJo  tnMtCim  Libonia  io  iiCrcscHcr». 

■  Titius  vcro  tx  iclitjuo  :  Q.»  ili  prioribus  tabulis  ablKililVc  tantiiin  vickrttiT» 
qMutum  in  poIlcriorcs<oiuulit1ct,  vt  Pai  lus  loquitur  tn  /.  f/t/tih-  codictli:s 
)6.j|.i.Z>^/«;<?4iiiJHi4c;Dc^iio  icmaliqoid  ictipuiniif  1«  Error.j.  T)ecdil.iy 
Si^MMdiffiMnuUMn  ittuA  oMcfiMt  qua; 

.  cft«^fNMiio.ijpccieTcrcripiijl  Mardcno  rclatiiKMl^OCcftcKd  yiB»pri<  ris  t6. 
An^^n^i  i^i  candiniiCoclicrtlorumtquoniodo coniierrjm  di- 

cit  V\\f\vM}s  ^nc3fj  d.  Ut^H^rehdtHr  :  Kiq-,  dnpiicifationc.  Priniatllae^ 
qvioii  in  rpctic  rcf^npn  teftamcnti  prius  rullatum  crat  ipfo  iure*pcr  p«»-. 
iteri.us,vt  initio  jcgis  Marcianus  prztatur.  i^rotncJc  non  niii  ri<iicu'c  poiH^ 
dicereiviiii  pnoris  ccilarucntf^qu^eajiiplius  nulla  iic>  conuerti  in  eaufintn  co- 

^^ltcillorinBtNcciitcibtoriniJiicsidficrivcJit.  ^ipodVlpiamiin  dMilc 
rsnratoquc  lcftaoiciilom  ipTo  iorc  nec  fubl  1  cu  m  crat  priosper  poftcritUfCtiiii 
tcflator  mtlcs  propoucietur)  qni.climdttoi^atcftaaienticdcccdcrepotoif» 
fc(»n  yoluiilct.  itaque  tltcri  trum  nccc(fexrat>  vt  vcl  vtroiO^tlCtcrialiien- 
tiim  va  crct  iiirc  tcftamcnri^vci  prius  quod  vt  valcrct,  teftator  fiJcicommi- 

" ,  fcrat  in  caulam  litlcicommifli  Sc  codiciJiorum  conucrtcrctur,  roIat|uc  dubi- 

,  tatio  il.la  fupercratyvcrum pottni,diwc;^Hli|ia,el2'et4Piacctque  VipianopoUrc- 
'  >muni  hocniMgia^liccfii^ai  eflc  prop^p^virMidncdmi^^  poftc^ 
^oribofiB&riii.  .Rcii^ifciemcft<  cffr<qutn  noftpotctat^pilldliitciuiuai- 
conucrti.pri  jsteftiincbtomio  vim  coditillorum,  quoniam  £i«^am  crcti^ 
ftamentum  a  p.igino,qui  non  nifi  ioutilifcr  hcrcdcm  ineodiciIIi«  inftitucrc 
potuillct,vi  fupcnorc  c.ipitc  diximus  ex  /  tjHifd per  mnnm  10.  D. de iur.  tnli^ 
.ct!l:  Ncn  enim  alij  poilcr.t  cflc  ifti  coiliciiii,quam  icftamcntanj,  m  quibus 
umcii  ccrtum  c!c  taciam  a  pa^anodire^atuiniiitutiOt)cni  adcti nuJluis  cllc 
jflii6tticnti,vt  ncuue  ad  fideicouamiit^Ciuiaia  vnquam  fiedatutsf Jumc  j  mir 
•jptem  oodiciirontm  pnuii«|iiHi»ilMcac«>« 

J|||^r,nuUa  vidcri  pofiit  adie^  Hnrfda  codic^Uarif  qofle^vd  priorcilM 

poftcridrc^  tabulas  transferat  in  codicillos,  Et  tamcnnon  ajtud  «o  locore> 
icri|^m  cft  ab  lmpera',onbu$,quam  quod ab  VJpiano  rcfponfum in dtQ.  U 
.   ^lMr«^4/ifrvViiieri  rogAtum  hcrc  lem  inpoftcriorc  teftamcnto  fcriptum,vr 
-ci  quiiu  prioreinfticutus  fucrathcrcditacemrcfticucrci ,  Jcq;  nonquia  ini 
~  .iganp  cniiii^plex  teftamentO,np  efic  ncqucat,ver^  dircc^a  o^ceiTari^^fr 
idflfinttadccofifnJSdciconi^ 
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proponebaottir»«iibin  eiprdlum  cnt  vt  priiistdbniMmi  vaferct;  ^fpfl| 
igitnrfatendutn  ctt^qnod  luperiorc  ctpite  contra  intcrpt  etcs  di/putauimt># 

Ncc  apud  Vipianum  poflc  fingi  adhibitari  a  tcftatorc  claufulnm  codicilla- 
rcm  ad  fle^lcndaminltitutioncin  dirc<5^am  in  volunrarcin  prccariam.  Et/i 
in  rpccic  Vlpiani  hocamplius  cft,quod  poierat  tr.ilcs  pro  Iuq  uiie  fi  voluif- 
fcciita  teiUn  vt  priores  tabula:  in  codicilios  tcilamcDtanos  cunuertcrcntucA 
i|iio4  pagantts  in  cifii  MarciMivtOeMitpcmiideti  Atnoffiikirco  yUw^ 
iiKerprctatioiu6^icoiMnifli  IbcocfiiduthMflet*  quia  vtltitirent  milittrc^ 
illi  codicillt  tcftanentarij  iurc  dircdocticm  ffuantum  ad  in(Utiitionem,Niip 
fi  te^btortidcicommifll  vcilM»dicdirets^ua:fitraherctc(latnctittiin4pibai> 
potcrantadcaufani  fidcicoinmifTtjquanco  magis  ctiam  codicillos,  quaruait 
teftamcntarios  ?  Quod  fi  in  ea  fpccic  quam  Marci^iius  tradat,  aliqua  lcgata 
in  prioribus  tabiilis  tcftator  reliquiirct,dcindc  poftcrioribus  cauiHct  vc  j  rjo 
res  in  caufam  codictllorum  tcilamentariorum  comicrterentur )  luda  cilct 
ca  voliidtar  •  ^er6qiic  vt  lcgtta  iUa  in  priorc  tefiaaiciito  dauctiam  quo4 
per  poChtrtnsiubhitam  ipfo  iurc  fiiiflcCitaraea  4c;|bcrcittar  iuretKrcfto»  taa'^ 
^tiamincodicillis  tcflamfrariis  relida,io  quibus  ncmo  dubitat-^niactiaiiv. 
legaupcrilldeaciii  teftamcnco  &  verbrs  diredis  dari  ponint,  Si  non  ho^> 
fluoquc  concurrcict ,  vt  conucrtendo  prius  tcftaaicntum  in  codicillos  ad-- 
«cret  verba  fideicommini  ad  obligandum  hcrcdcin  in  poftciioribus  tabu. 
lis  infticiitum  vt  omoia  in  prioribtis data  pr^ftarct iure  iidcicommiiii,  l  unc, 
cnim  &  valerct  prius  tefiameiitum  iure  codiciUoruro  ex  tcibmento 

legfica.  noa  nifi  tanmiam  fidckommiffa  dcWtntur,quemiidii^ 
4iimiifiAtMff0M        ScdtMHwn  huic  quscftioni  locum  Milrcianus  re^ 
Hilqulc ,  qtii  non  ponitqiiicquam  lcgttom  fuiilc  in  priorc  tcftamento ,  fc4 
tiahtilm  hcredcm  inftitutum.  Ei  tamcn  quTrunt  noftri  poft  Accurfium  de 
Bartolum  ad  d:l.Ji  <fuif  ^riore.  de  legaiu.^norc  tc[\i:imcnto  rcU(^is   non  quo 
iure  dcbcantor ,  lcgatinc  an  fidcicomiijini,  fed  an  cx  tcftamento  priiuo ,  ao 
ex  fccundo.Ad  quam  qu2ftioncinrcrpondcnt,ncc  maic,pctcnda  cllc  cx  fc*,, 
cundo.Qupti|jKio  cntm  poflentpcti  cs  primo ,  quoJ  pcr  icciwdum  fii  ipfii^ 
iMifnblgiinm^^  Ult  mal«(Vationc»ctiam  vt  bcac  (cntitiM^Aitmii 

cnim  hoc  ficri^Cit  <]o6dprius  tcftamcncum  non  ftc  fui  natura  confirmabif^ 
lc  pcr  rccmidiiiin*i|ttia  ncmo  poftjt  decedcrc  fom  duobaaceftamentit.  1% 
dcqi  ftatim  gcncralcm  vt  folcnt,  propolltioneni  infcrunt,  Si  connrmatunc. 
non  pofftt  confirmari ,  agcnui:m  cllc  cx  contuiiiantc,  non  tx  contirmato. 
Adduntquc cxcfnplum dc fcnccntia pnmiludicis  quarpcr  ludicem  appcl- 
latioQumc<Mifirmatafit:  Vtnimjrumcx  icntcncia  confirmante  agi  opur..^. 
teatiaofftaC^fioilfifiBata,  proptereSi  qudd  dc  elden»re  du«  |cntcntiae  dcnni^ 
.  tiiur  fcrn  noo  poflinciLi*  C  fikmd»  pvnoe,  ntn  ^neceJT»  '  Nam  fi  riatio  bs^' 
<|iiamadferunt,vcradKsifVtiquc  nonbabcrrt  locum in fpccic^-  /.^mxt^»^ 
kMmn  ia  qua  dc  tcftamcnto  agitor  militis ,  qiicm  ca  ip/a  lcx  aic  poifie  dece^ 
dcre  cum  duobus  tcftamcntis:  Quo  admiiro  potcrat  prius  tcftamcntum  co- 
firmari  pcr  poftcrius  adcciquc  vcrbis  ducctis  &  ira  vt  valcrctipfo  iure.  NcC; 
co  miniistamen  cxilftiraanaum  cft  icgata,  qu*  in  liia  fpecic  rclicla  tucranV 
prioribus  tabulis  petenda  elfe  ex  pofteiiori^us,  quibus  tideicommifcrat  te»^ 
^iMt^vtliriorea  valcrcnt  t  Non  ob  idKb1iim,qii6d  apud  Vlptaoum  cquc  aii^ 
^  — ^  prius  tcftamentoini  ipfo  iurc  fubUtum  crat  pcr  poucriut^ 
accteflittte  MfKt  qnooiodo  tpud  MtrcUoiin»  icdq^y#^ 
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If  yio4Ttlei«lf^iure)  Veraitt«iitt>^fltejeiim  non  debeantur  ntficxa* 
dcicommj^vHcx  .lir»  fidcicommiflbiii  aticeiii  inf  •ftenoribus  tabults  re- 

liclum  fil  per  claufulain  gcncralem  ,  quae  toT2s  priorc  in  fiileicomraifltim 
jconuertit ,  ficri  certc  ncquic  Yt  vcl  ex  alia  qua  n  hdeicommilti  caufa ,  vcl  cx 
aJio  quani  cx  podcri^re  teftamcnco  petancur.Nam  ctfi  in  calu  d.  L  ^udreba'- 
«iir.Qitiia  fideicommilTi  vcrba  ccfUcor  a4iccifret»ic4  tancdm  in  caufam  codi^ 
cHhKilM&vjmpriorUtefbfiieiidcanttcr^  , 
ftcwA»  oon  ex  prifno  lcgata  peti  opoiteeetXnm  tefti^imMoj  eodidUi  es 
JlfftuBento  penaeanr»  nequc  alia  CjiiiaiattfUmfto  ai^ione  peti  podint  ca 
qaaeiricodtcillistcdamentariisqiiocunque  mo(ioreli(ftarunt,i«lciltiueIC'«         *  ' 
gata  finr,luic  tidcicommiflj, fed  icgnta  pixcipuc,qoar  ncc  in  codicillis  tcfta^  ^ 
mcntariis  alio  iurc  dari  po(lunt,vt  neciuc  cajcera  cjuar  vcrbis  dircdtisdari  nc-»  . 
cciTc  ciliquai»  quod  ii)  teibmcnto  iplu  dara  clTc  vi  ieantur  l,i,§.c»dic^9ritm4 
im,  e^ii:L  £t  vcro  nuUa  hucufique  ex  codici  !lis  a^o  prodica  cftyiiue. 
tcftinMHmri},iiqt  «bimefteio  fii&i  propoaeafr^jfed  quicq>itd  io  codicilto 
reli;ftum  cft  >  fic^atdcm  ccftameniatij  ^m^lCftiiaHMtopcfettdumeft  »  Gm 
legatum  fiuc  fiJcicomqiiiTam  illiid  utkSi  ver6  ab  inii  ftiiH|fjiiin  nminiftmn», 
qunm  fideicommiflum  debcripotcfttncceir;  cft  vcpetatur  co  prorAismci» 
do  quoaliud  fidcicommiflum  quodlibec,  etiam  quod  cxtra  codicillos  rclii» 
ftumcirct,iJ  cfl  cegnitionc  pritoria,3f  imploraio  Pr^toris  fidcicommii^ 
farijauxilio  riiusiUudin/piciasinicgibusPandedarumtntcrpretaJiS)(]uo4[     '    i  .] 
prudcntumtcmDoribtosobtirtebet.-0ebiiefttnrigttarintmretes<U€ere«ii 
dJ./i  fitis  pmn.it  qua  Icgjca  in  priOMteftftmento  dett  fiiiffem  ,peti  ex  fol»  ' 
poftcriore  tcdamcnto  dcbt^fliRNonqii64iftgeietur  dc  tenamento  ptgam^ 
qut  cum  dtobut  teftamentis  decedere-non  potucrat.Sed  quia  &  prius  tc(la« 
tnentuin  ipfis  iure  fublatum  erat ,  &  in  pofteriortbus  tabuiis relidum  fidci- 
comnii(tum,qiiod  peti  oportercr,  quamuis  in  prioribus  data  foilTent  legata 
otiinia,qu.i:  nunc  ex  fideicommiiTopeterentur.Fideicommiiraenimno  tam 
ex  perlona  c<us » cui  relinquuutur  acilimanda  rune ,  quam  ex  pcrfi^na  rogati 
cixiusfideitcftatortliqoidcommilit»  vnde  &fideicbmmltt  nomcniuot^  - 
pfcrunt.  Idcdque  quotics  quxricur  cx  qua  rcripcura  fideicommtflbro  po«' 
ti  debeat  »  non  tlUinipiciendtcftinqoanominacuscft  is  qui  fideicpm* 
railTum  petitffed  illa pocius  io  qua  rogatus  fuic  is  qoi  fidcicommilTumprB»*'  ; 
ibre  dcbec.  trgo  cu m  tam  in  d,  i.  jttieyttMtnr%  quam  in  d. l.fi fuis priprt^xt* 
ftatorpcrfiJcicominifliverba  cauilfctin  fccundo  tcflamcnto  vtprimum 
valerct,  atquc  ita  lieredcm  infccundo  inftitutum  rogi/Vct  ac  grauaflTetde  .  "\ 

hcredicatc  rcfticucnda  ei  ,  qui  inprimofcriptus  crac  «  Conrequciu  (and        ^  •  il 

^jHjgfeNftamcntQ  fecqndopeti  dcbcai  fidticommiflnm  fiuirftcrBdimif 
^"^flPlV^  in  fideiiommiflieoiiiifyibivm » oon  ex  primo »  in  quo  ro-* 
eatnHl^l^,  ncc  clfe  potuit  is  i  qui  noh  nifi  poftca  in  fecundo  tuic  in«  ^ 
fiitotus*  Q^ainuis  prtons  tcftamcnti  voluntas  in  vtriufque  legis (pecie 
fucrit  confirmabilis  ,  etfam  iure  direfto  ,  fed  aliter  apud  Vlpianum  '  "  •  ^ 

dicl,i.^Uitreb.tturyd\\ict  z^adM%xchn\imindtEi.  U^.  Ji^uta  pritre.  Nara  ' ,  ijj 
ipud  Vipianum  crac  confirmabilisctiam  iurc  teftamenti,  ac  proindcat?»  jj 
miDus  rationc  inftitutioaia  quam  icgatofumr  Multoquc  roagisiurtiojtt^'  ? 


rilhcflffi! 
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fiuni  ver^  nuUo  mode  cnt  confiraiabilis  inre  teftuiienti  ^  fed  tantum  liire 
cocUcillorutcAtinentariuriinKHoc  ipfum  vcro  nonquantiim  adinftitutio- 
nem  quse  in  pagani  codicillis  Jicct  tcl\jmetarii$  ncri  nullo  /hodo  jA)tcft,fcd 
quantum  ad  legataJl  qni  inprtorc  tcflamcnto  rdida  tuiflcnt,  aclongcma- 
gis  quaniuad  hdclcommilla.Kihil  lamcn  liorum  omnium,aut  apud  Vlpia- 
num  ,aut  apud  Marcianum  taaum  clt  (^uia  ncutcr  tcft^tor  piius  tdiamcntu 
coofirinare  voluerat  iurc  dii  cdo^red  vterq;  id  egerat,vtCOnaertemur  illud 
io  caufiun  fideicoiDfluffii  M.  milcftapud  V  Ipianuai  iu  vt  conuertcretureiia 
in  caa£un  codicillQ||nmi*Paganus  vero  apud  Marcianumin  caniam  duoiasat 
fidetcoinDiifn ,  nonetiamcodiciilorum  tcflamcntarionim»in  quos  fcilicct 
BuIIo  iurc  inftitutioncm  confcrrc  potuifTctjtjua:  foia  tamcn  priorc  tcftame- 
to  contnic^atur.Ca:tcra  qua^pcrtincnt  ad d-l-fKjuis pnore,  cxplicauimus  iri 
fryar.  7.  Dccad.  15. <^  /i^.^.Ccwei/.crfp.i^.prcirfcrtim  vcrb  pollicma  iiia  Icgis 
verba}£/  htc  iu  iut eUtgindum  ejl fi tun  sU^uU jjjccUUter  contrAritm  tn fecur.d» 
$^4tmtnt9  fuerit  firytum, i\ax  not  mcioBimutvideix  iTribonianoaddit^' 
C^iii^i^bcttm  etiam  perlibenter*  qnod  (criptam  video  m  dj»  fitmr^k^imr* 
mm/tvtrum  auteminfin,  t7ifiaiiudteftatorem  feripfiffe  prohetur^^hi  tamcn 
fiimiffe  mcliuslegi  pofle ftnfijfiizm  dixiinus.  Sed  jllud  magis  quod  inititf 
rc/pofifi  poftcaquam  dixit  Vlpianus,  Liccrc  militi  pluratcftamcnta  faccrc, 
&iiue  limul  fiiic  fcparatim  fcccrit,vtiquc  valcrcadoitum  xidcoyfihoc Jpeaa- 
liter  exprf.fertSi  Ncc  cnim  fpecialis  illa  cxprcflio  neccflaria  cft  tacilcqjmihi 
pcrluadcu  non foium  vciba  iila  cffc Triboniani,fcd  totam  claufulam  ab  ilhs 
vcrbis  fedjtHC /iiraM/,vfqaetd  WhineefMf4r$m  per  inferim  rumpeturfqux  prio^, 
Mboft  n%,Miiiiiii€tt  pUtrs  tiffUmetitafkc&fJion^c  apt  i  us  c6iun|antur>  auanC 
•  aduerfajj^lUlilla  fed.Kcc  rurfus  tcftamcnta  duo  fimul  H(ri  poHunt/ed  Hdl^ 
iam^itfam  iilai^  feparai^m  £1^  dTe  ocfsfle  cil.Dc  ^uo  y#j^HMMHf 

ERRO*R  CiVARTVS.. 

Df  pliiflkiifufimentk  kmiUte  fa9it,Ad  d.Lfit4nk4ht  f§r  Ijmlitk  $6.f.t,ttdi» 

X,O>iegcret}Hctra£tat0smannnoftra>ninruam  Triboniantts- 
-S^&p'  inanum  Vlpianonoftro  inicciiTetM^XfiMr^tf/Vfr.  19.  Z>.ir 

cuius  fentcti3,&  intcrprctationediximus  inpr^- 

7^;/*:^t  _^cct.ictibus.Scripfcrai  VIpianus,Liccrc  militi  pliira  tcftnnunta 
5^^^>- .^l^  taccrc,?!^ 


-    -  quodTribonianut  VJpiano  pruuc- 

tior  addcnduvii  putauitjfiuc  fimuljfiuc  fcparatim  ca  fcceiit,vtiquc  oiDuia  va- 
lere.  Qijfi  pomnt  duo  teibmenta  ficri  adco  fttnvU  st  non  fiant  fcparatitny 
Qupd  fan^  impoflibile  eft.Idedq;  cogitor  Acturfius-didrione  illam  JHmdOc 
intcrpTCt^Thftati»)  pc^,(^'  in  contintttti.fcd  paro  proficit  cnm  ctia  in  cotiocmi 
.filftiirecunduteftameiitupoft  primu  none^mmdsfit  (ecundu,&:  cofcqocil* 
tcr  fppiratim  fadu.Ncc  cnim  aJ.  huc  cafum  pcrtinet  quod  dici  foIci,Ea  qrf 
in  cotincnti  fiunt,incflc  vidcri.Cum  i\  fccundu  tcftamcntu  ob  id  quod  fadu 
eflctin  conrincti  poli  primu,inclTct  primo,ianu  clTct  fccundu  fcd  primfm. 
Vl^ianusaut6tra^tat  dc  pIuribustcftamcntis.Ergo  4c  icparatu,&  cofcquc- 
^  for  de  lenaratim  6disJmplicat  enim  c6tradf dionf  vt  imt  ploim  teftsmfta» 
^Lfimrtl  wda.QiijMlli<t£Bofimnl  fii^itiwbnitTjakBiianwaijiariub  idcm. 

ttBl£QS. 
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tempUs  fa^ta  finc  quamuis  fcparatim.  Dcbuit  crgo  iio  illa  inuiccm  Opponc* 
re  ^nly&L  ftpArMiin  tanqnatn  contradidoria,rcd  ifla  potius JimHl&c  dtutrjis 
f#;»jpflr.^iW.Poiffuiitetiiiu  feparatim  fafta  dict  ca  qiio^ue  qua;  fub  i4em  tem* 
pusfiiAafiot9(|inmiiisnonobidquod  fcparatim  hGtn  funCtftatim  confe-* 
qucnsnt  vtdiucrns  tcmporibus  fada  videanturn  vnumfaclum  (It  in  conti  \ 
neti  poft  aliud,  vt  inexcmplo  quod  adferc  Bartolus  de  piuribusteftibus  qui 
diixerunt  fc  viJinc  aliquicl  ncri^per  rimulam  oftij  vnus  poil:  alium  in  conti- 
DCnttrSunt  cniiu  contcllcs  in  tcmporc.Subiungit  ctiain  dc  fuo  "fribonianus 
fubtilitcrfniiis  pIacct,i]uod  Vlpianus  multo  ccrcius  prxtcriuircrat  y?/;fltf 
gtectMliter  exjtrtfierit.Qvx  adict^io  fi  bona  &  vera  ed»  coivfcqucns  lict  vt  pla.* 
ftbui  ab  viio  milite  fa^is  teftamentft»(i  non  illc  /jiccialiter  cxpreflerit  vt 
Mmque  tcftamentum  vaIerer,po(lerius  (blum  valcat»&  rupcrius  per  infe- 
ffiosfuDiacum  intelligatur,acn  de piuribus  pagmi  tcihmemis  agerctur ,  in 
*  quibus  nemo  dubitat  ius  ita  eflTcvt  prius  teflamctum  tollatur  pcr podcrius 
ipfo  iiirtitamctfi  niliil  (!«  co  tcftator  dixcritjid  eflfiuc  nuilam  pi  ioris  tcfta-      "  . 
mciiti  mentioncni  tcccrirJiue  ita  tcccrir,vt  tamcn  non  cxprcflcnt  vclic  fc 
prtus  folum  vaicrc.Ncc  cnim  Hcri  vllo  cafu  pucell  vt  pag^nus  ciuii  duobus 
teftamcntis  decedat.protnde  necclTe  efk  vt  alterutru  lolum  valeat^aut  quod 

Eius  kStam  t(i  fi  priuilegiatum  fiift>&  claalfuJi  aIi<|oaayliabuit  iioe  exprel^ 
mt finc  cacitam  derogatoriam,nec  £iffideoter rcMOcatum  eztitittant  qaoir, . 

Softeriorc  IocQconditumeftfnpriusreuocari  per  pofterius  poracritilicet 
eeonihil  didum  fit.At  vt  vtrumquc  valeat  in  paganis  ficri  uullo  ciru, nul 
Wquemodo  potcft.ErgQ  nulluni  hac  pai  tc  priuilcgium  militiserit,  nid  vt 
podjtcuiD  duobusautpluribustcftamcntisdcccdrrcfi  vclit,  &  hoc  fpcciali 
ter  exprunat>quod  tamcn  paganus  nequc  vcllc}  ncquc  cxprimcre  iure  pof- 

iMJnprincip.fnft*fuikjH$dm 
§^mitjmfirm,9x dJ^jHerekmiir^Ktii^wittnnm efttEom  qui  plura  racit  t^ili^ 
m€nta»necprius  expreffimreiiocatperpofterius>eamentec{Iie  vt  vtrum^ 
yalere  vclit^n  nihil  rcpugnetquoniiniis  valere  podit.Nam  nec  alia  melior» 
auc  vcrior  ratio  cfl»proptcr  quam  in  paganorum  tcftamcntis  ita  obtinet,  vt 
prius  ipfo  iurepcr  poftcrius  rcguhritcrinfirmcriir  ,  qi:am  quod  fl^ri  nc- 
queac^  vt  p.iganus  quifquam  decedat  cum  duobus  tcftnncntis  §,pojleriore- 
tnft,<fHik.modJefi4un*inpfm»KdcQ  v.t  idem  Ht  etiamd  in  fccundo  teitamcDto  ' 
Bon  nifi  ex  cercia  rebos  fuerit  hdVrinftitiiinib  A^.y?  ^uis  pri^re  Z9.  Z).  ^i&^  - 
T rehQy ndc  tUud  etiam  fit;  vt  H  pannus  aliquitf  pnires  cd<}iciflds  fiBCerl^  . 
pmnes  valeant,licec  nonezpreircric  Ipecialiter  vt  omnes  valerenr,nimirum 

3uianihil  prohibct,quominusplures codicillos  ficcrcpoffit  $ .cedicilles Inft, 
e  c$dici!I.C\iT ers,o  magis  rcquiremusin  militc  qni  p!ura  tcnaincnta  feciti 
vtfpccialiter  cxprimat  vellc  fe  oniiiia  valcrc?  Nec  cnim  minus  facilcautli- 
ci;uai  e(l  miUti  plura  faccrc  tclUmcnta  quam  pjigano  plurcs  codiciiio&nec 
jntio.yt^il0l0l^us  nos  cogit  vc  4icamits>militem  qut^is  ce&^  Centtn. 
ivun  in  rfiiMii.|<lil"^us  tcftamencum  reuocari  per  poderjus  >  ouim  vt  ail- 
fmtcamu$pagi(ifiquipIureaQtidieitlosfacit,idagerc  vtpcrpoffcriorcs  rc 
nocpc  priores.Namvtfluntas  qocq;  militis  teftimctum  c(l  vt  Paulus  fcribic 
(ecundu  noftram  cmcndationem  i»  l  iiM  milit/s  5 4  tn  ^n.  D  de  teJ^dmMiliid  ' 
At  no  omnis  voiuntas  pagani  codicillos  i*acit,aiaxiiiic  ycro  poilquam  indu 
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codicilli  ficri  podintyc^uam  fi  quinquc  tcAcs  habeanr.vtquc  caili  in  rcripttt 
fiunt,rubrcriptioncsrcquirant&  flgnacula  (cfliuni  ><^ucfnadii^dum  ndc 
tedaroento  in  rcriptif  coofirauuido  agcretiir*£t  qnafim  d|!j|^cat  cod^ 
ciUorumpropriumiiisiUudefireniiulhm  itttis  ofdiiiitioif 
f.vlLlnfiuU  ndmlUnepxi  camcn  non  poted  ijuin  maiorcm«nnnt » 
tcflamciita  miUtam,quibusnunrolumieaper  licuittcftari^^Hfe  ve* 
lint,&  quuinoclopoflijit  l.i.LptMHi  Traiannj  i^.D.iie  te/fjtmMN^Ld  ctiafn 
fcmpcr  liccbit,cjaonioJo  fcriptuni  cQ  Lmilr.es  i^.C.eod  lUoimjka  eflc  ipfo 
ctiam  rcrum  vfii  &:  cucntu  compcrfuiii  eil,cu;n  nulla  vnqutliHbllcnnitas 
inhuiicvfQUcdiem  mi]itaribastc(lamemisadclitafit,muttacftuteni  finc  ad- 
ditcCodicims.4^./.vi)rj«i  )M,^.ir<»iicifllEtrandnontcllarbkHrdii]itcs  quo 
modo  poiTent  &  qoomodo  vcUcntifi  non  aUtcr  polfent  deccdc|^cum  plifr 
ribus  tedamcntit ,  quam  Ci  hoc  ipiiimvcllc  fc  cxprcffiin  declarmnt ,  '€|l| 

2ui(^ui$  facitplnra  icilamcta  ncquc  cxprcrfim  reuocac  pTius  pe^oftcrios» 
itiseoipfb  dcdarct  vcllc  fc  cum  pluribus  tcflamcniis  acccdcr^raj^fcrtira 
fi  fciat,putctvc  iil  fibi  iiccrc.Quam  in  rcm  illud  ctiam  vrget ,  qu^d  in  tefta- 
mcntis  militum  nudam  eoruni  voluntatem  intucniur,non  vt  iti  paganoru 
tcftamcntis  cam  quap  fit  iufta  U,D»fH$teffMn.faccr.foJf.id  cft  c 
ritate  9c  intcrprctatione  «ftimanda.£i  qoo  eocnit  vt  ficnti  ntti 
voloiUe  milcs  ctedcndus  (it,quam  quod  dtxit  /tfif  Uf/Umit»  [Mi 
t.frtctiftu  S.Cde  impulf.ft)  ahis fubli.h^a  ncquc  dubitandum  noa 
lucrit  quicauid  dixit,cum  tale  illud  cil  quod  velle  potuit  aro.l.  ^ 
I>,de/uffpelien.lf^4t JEr^e  qui  plura  tcftamenta  fccit,haud  dub 
cfl  voluiffe  cijm  pluribus  tcftamcntis  dcccdcrc,  nifi  contrariui 
cxprcllerir.luquc  Paulus  ctiam  nofler  non  obfcure  docct  in  L 
mentnm^^,  DM  tefidm.miUt.wbl  poile^quam  dixtt,fi  milcstcfta 
per&dQmreHqucrit,fcripturamtamcn  quz  proiSntur  pcrfici' 
potefUtemobtinerc.Rationcmadfert,quod  miHtis  tcftamen 
ficiaturvpluntatc^mox  addit  QuUue  pUraper  d  es  variosfcrL  -^--^-  -- 
tefiamtntnm  videtur.Q^od  ipsu  ninil  alind  cfl  qu^m  quodnos  vjnin)us,mi- 
litc  qiii  plura  tcftameta  facit  ctiainiperfc<f^a,vidcri  vcIIcdcccd#Scuir  plu- 
" .  ribus  tcftamcnr is.Quid  vcrb  attincrct  vfurparc  hac  in  rc  vcrbui^t/."rfrr*r,  fi 
eo  tantum  cafu  liccrct  militi  ciim  pluribus  tcllamcntis  dccedcrc  »  quo  id- 
ipfum  vcUc  fc  fpccialiccr  exprc(inn'ct  ?  Qulti  ?  inquics ,  An  noii^  pannus 
tepc  £icere  tcfbmeotum  ^occA?Vtiquc,fed  non  iu  vt  plura  ^W^at  Mall 
^  jihcnta,cum  non  nifi  vnum  habercpofiit.  Lid^que  nimiropi  w^lHgidM| 
4|oodfupradic^olocoPaoIusfcribit,MiIitcm  qui  pluraptrdic^riosidtt 
mcnta  fcribit,&pe  faccrc  tcftamcntum  vidcri,cum  ad  paganor^pH  dffl^A*' 
tiam  fcriptum  nt,omnino  (ic  accipicndum  cflc-  vt  plnra  rcflair.ctSa  hoc  cafu 
iiiiks  habcjt  coJcm  tcmpoic,nec  viiumpcr  ahcrum  iiiin  iDciur,Cui  r.odt 
comranu,qu6d  no  alia  voliitas  qua  quacluprcma  fit  tcftamauradici  poffit, 
jMf^itipoilcriori  tcftaiueto  conuienirc  vidcturjuo  ctiain  priorLvtiuprewa 
T^^B^^^iKi^iliiNaa^^^      fuprema  vojontas  omiiiawa  cffLiquscdi^ 
ad  fiiprcmiim^^oeyiS^  cxitum  rciiocarl  poflibpersliam  ^fen  poiM 
"  »iorcm  rc^ocata  noa        ca  deniqiTc  non  ouam 'alii  'll(^HcqQ^rt 
->  l^d  quam  alia  oulla  contraria.  Aljotfiridiccodum  cflfet,  c^Pllor»«Qiii 
«kiais  voluntalia  ^cicm  iiQ^  t^km^i^  ^ftirrifr^, 


Ibla  pci^ 
ifefittn 
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nonaliter  po{{e  fiif  remos -dlft  C%  Mi  fi«t  Idc<$oiie  fi  ^MCt  l4l 
propooaimir^M  tot  fiipitaMit  fore  qui  pofteri«res  iiierim>no«  t4it| 

tUo»qiltpriofcs>tametfipcff  poflerioics  reuocati  non  (1111,  c^i  od  taditli 

mtmo  ym^imm^ktlnmfrtfmMtit^^Q^*^»^^*^  Etverbcum  foia  i«* 

riscotifiroums  ratio  non  ctiamvoiuntatiS)  faciat  ne  poffit  p.  ganus 
quam  deccderecum  duobus  tcftamcntisi  vtcx  co  apparct  qLod  etianiii 
paganus  phira  tcftamcnta  maxinic  habcrc  vclit  ,t3mcn  non  potcft,  An 
nun  prorfus  confcc^ucns  e(l  vt  in  niilitc  aliuii  diccndum  iit,cuiu&  l^bcr^ 
tas  in  teftsBilo  non  iUlt  -qt|lm  volantsiif  ipfins  iej^t  coercctur? 
Quid  ?  quod  lic^  pagaaus  tum  pbiibiie  teibmentit  <lecedere  nc-^ 
^ueat)  interdura  tamen  euenir, vt  nonreuoceturpriusper pc(lerius,refl 
^  conti  ario  pofteriQris  potedas  pei  prius  impcdiatur ,  Puta   priiis  iiakictl 
vtilcm  claululam  dcrog3totiani,vcI  tacit3m,vcl  cxprclTam,    Quis  cr- 
go  fcrat  vt  militii  tcllairientum  prius  rcuocctur  onjnimod*  pcr  po- 
itcriu5,ri  non  fpccialitcr  exprellirrit   niilcs  vcllc  fe  vtrumquc  valcrc? 
An  000  c(Tet  ueccflcin  cain  rcm  vc  pofterius  teAamcmuni  ca  iuris, 
ioter{|retatioae  conti^eret  clauivitmmrQgatoriata  adpriosrtitocamtiiiii 
^am'  miicf  ipie  non  esprefltffet }  Ac  Bnllos  la  ccftamcnto  talliiie^sattt. 
pretationibns  iftis  locusrclinquitur,  quiain  hoc4emum  elucet  ptiuMc- 
giom  lcAamenti  militaris,  vt  in  co  lex  nullomodo  fc  /udfque  ioterprf^ 
tationes^  prarrumptioncf  intcrponat.  Idqucadco  vcmmcfl,  vtfimiles 
in  tcllanicnto  Titium  cx  fundo  Corncliano  hcrccicm  inftitueiit,potjus  ad- 
inittamus  tlcccdcrc  illumprotota  rcliqua  hcrcditate  intcftatum ,  cjuaai 
VI  ccirantibus  icftamcnii  vcrbis  Titjumcx  totoafTe  (criptum  intcrprete- 
imur  Ifiwuittvmm-^*  Duk  ttJtdA  «t^  Iteoi  vt  fi.  boQftnim  patcmorum 
bcredein  vmimiBftitott»  &alium  iMternoruinMitctircafitBr  ilHinftt^ 
ttttieic  fetnifiibuS)  ^uomodo^enferentur  fia  paganofadum  cflct  tcfti^ 
sncntum  /.<7«/  fon  miff/a^Mt  78.  D.  dehtred.  hft.  iu.nft.  /,  co^i  l6,f./iJ  fi 
miLs  D.nd  SC.Trehe''.\^\\'lphiMis  cx  Miciano  fcribit  conccITum  cffc 
niilicibus  circi  inOituticrKin  icpararc  fpccics  bonorum.   Et  pcr  won(c- 
qucns  ctianili  pcr  iidciComnnQuni  ab  tuilicuiis  hcrcdibus  reiictuni  id 
fecerit,xquc  locnm  fore  Senatufcoofult^Trebeliiafio*  Addamus  ;  ^uod 
magfsroirari  ^uisiurc  poflSt»  4i<luobiitiimilitt  fcrtptis  liercdibos  alrcr 
•emti^ritiiereiBtatem»  pTo  ctptrtc  videri  dcfuoftowi  imcftatum  ilccic£. 
%f{b>quamuiscx  tcftameoto  tpfms  apparcjt  id  cum  eginc ,-  vtio  io^||p» 
Slf  ex  tioto  alFe  tcftatus  morerctur  /.fi  dHobta  57.  D.  de  lepMm.miht,  vbilnRl- 
lusnon  aliam  huius  rci  rationcm  reddit,  c^uim  qu6d  nnlcs     pro  pane 
tcftari  puflit.    Qu^  tamcn  ratio  non  vidctur  poftcdcfcndi  tanc|i;am  bona 
&  condudens.  Cum  muho  inagis  pofiic  milescx  totoaile  teftari  ii  vclit„ 
nih  fic  adittuetur  &  fuppteaturt  vt-mii^etB  qoLaaar  Mtinlit'  1»  tcfttrir 
iurt:ifilife«^  'volniC* 
fe»  4]wMiaBOTopriaft  quicquam  v«^ 

luifle>quafd:^qMWfimpnciterdixerit,no'n illgctiam^qi.ar  iuris  aliqua  inter-> 
prctatione  inJfgeant  vt  indiicamur.Qualcprocul  dubio  cft  iusadcrcfccndi». 
quod  lict  t  a  tacita  pra:fumptac];  dctiinfti  voluntate  proticifci  cxiftjmctur,i- 
ta  vt  ob  ca  cau/a  cohcrcscohcrcdi  tacitc  fijbftitutus  ^\cAtur  m /fg.fiTuto  6j,. 
I dtJuuuu  d*Jtf;i*9f  UiMon  tit/i^  4.  C.  sd Trr^f i^.  tame  «l^dcs. 
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^  iuris  poteftace)  &  neceincate  »  vt  cx  co  eonftac  quod  nec  a  tcAatorc  ipfo 
prohiperi  poteft  qucmadmodaiii  cootnfitrtolam  difputaotmus  ni  Errmr» 
7.Z>«iMiiti5.Proiiide  mirum  noa  eft  fi  Jocom  non  habenio  tefiameoto  mi- 
litisqatdeeo  niHil  dixitffcd  addenda  taincn  cxccpcio  cO  quam  Piulusoott 
prartcrmint  i»  d.Lfidi^mintJi fi hdtc  vlMmod  defit^^icit  prohtita fitgrtt.%  vt  9mit» 
tente  AUtroddalierumvelUttotMnredsre  heteditatem^\i  \'Atc\\\^iiwM^  cxprcf- 
fa  voluntatc  opus  ellc  non  tacita,  &  probatiaiic  iion  pr^cfLimptiotjc  ,  vtqui 
iure  raiiitari  teflatus  cfl ,  iuris  connnuiiis  rc^uias  vila  iii  rc  Tcqui  voluillc 
vidcatur.  Quidni  crzo  eademtac  multo  m^iore  catione  diccmiis,Militcm 
qui  plcira  tcftamentinccre  voluitde  fecitthoc  fecom  animo  agita/fe  vt  com 
pluribus  teftamentis  moreretar»ne€  prius  per-4)oiUrias  toUeretur»  fi  noa' 
exprefla  in  cootrarium  voluntas  eius  adprooetur.  Nam.  vt  prios  teftatncntu 
tollaturpcr  poftcrius,cft  cxrcgulis  iuris  comnivnis-.Ytvcrb  cum  pluribus 
teftamentis  quis  dcccdat,cft  cx  priuilcgi  j  niiiitari.  Ncqucalia  fuit  Accurfij 
quim  noftra  dc  h.ic  rc  fententia.Is  enim  ad  d.t.<}i4xrebatur ,  fjubit  fnpplcn- 
dam  clle&fubaudicndam  dictioncm  iTMxWantc  vcrba  ilhJihocfpea^Uter 
exprejferitinc<{\ic  dubitat  qoin  nece(&riinon  itt  hax  {pectalis  exprcffiot  ne 
prius  militfsteftamentom  ipfo  turc  (ublatom  per  polMrtus  dici  poiIit»Nifi 
aUqua»inc{uit>in  pofteriorc  tcftamento  vcrba  (int ^tia contrarium  fuadeat: 
Qualiacrantin  (pcciei^fSMrtf^4iM%vbi  iideiconiiiiifet;atmilcs  ccftaror  in 
poftcrioribus  tabults,vt  priorcs  valcrcnt.It.i  fignificjns  non  obfcure,qu6d 
nolcbat  valcrcillasipfo  lurcac  t.inq  i     ttllamcntum.  Aifeit  autcm  Accur 
fius  pro  huius  fcntcntiar  coniirai  itione  quod  fcriptum  clt  m  l.  rmftny  cadtctl . 
iii ^6.f,i.e9d*ttt.dc  militc^^uicailrcnfiumbonorumt^'  non  caiUcnlium  di- 
uer^sJierc«iesti^A^«ecii>Pofieiver6  bdnoro'mcaRren(ioma}tosheredcs 
fcripfcrat.Haiicc8tm  Paulus  negat  videri  fiiftolifie  &reuocafle  priores  ta 
bulas.Quid  ergo  ?  PriWf^»/ /4^»/<>  >  inquit, tanAmvidetur  ab;lHliJpi ,  f m»- 
mm  t»  pofteriores €9ntHltrit»Kn  ita  fi  hoc  fpeciaiitercxprenerit  ?  imo  vcto  c- 
tianifinihil  dc  hoc  nomin.itim  dixcrit,&:  in  di:bio:quod  fignificat  vcrbiim 
iIludx//<^r^«r.Scd  &  iliud  oblcruationc  digntia^  cft  quod  Panhis  adiicit ,  nee 
videtkr  mHtare^etfi prtortbus  tabuUs  vtius  h^res  fcriptn^  faJJet.Nc  lcilicct  quis 
putaret  iopriore  iliius  p.fpccic  ita  rc(ponfum  quod  duo  in  p>  iorc  tcflamC' 
tafidflciitiicrcdcs  tnftitoci»voos  bonoromcaftrcn(iom,vt  dixtmus»aUus  n6' 
caftrennonaK^4Afficilius  elletvtpriosilluclteftamcntum  in  quo  tefbk 
to^dii{>ofuerat  cam  de  bonis  non  caftrcnfibussquam  de  caftrentibus  in  &• 
uorcm  diucrforuin  hcredum,rcuocatutn  clfct  pcr  poftcrius  in  quo  vnus  ta- 
ttjm  hercsfucrat  inft:icurus,&  quidcm  in  foIiscaftrcnlibus.Nam  ctfl  vmisra 
tum  hcrcs,inquir,fcriprustuiirct  m  prionbustabulis,ac  proiiuic  in  callrcnii 
bus  limul,Ci:  non  cailrenfibus  bonis  omnibus,idcm  tanicn  diccn»juin  elVci, 
vt  in  Cohi  caftrenlibusrcuocacum  prius  ccftamcncum  vidcrctui ,  in  non  ca- 
ftrcnfibns  ver6  retentumtacprotnae  vt  cum  doobus  non  folikm  htrcclibus» 
iedijetiani  teftamemts  «lccdflire  nailes  Vidcrctor.  Qji«nam  porr^«iubit«ndl 
caiiaefret^Analiuddici  oportf  ret  vno  tantum  heredcinftituto  quam  plurt- 
buslieredibus  fcriptis  in  prioribus  tabjlis,(i  vtroque  cafu  ncccllaria  cflcft 
fpccialis  cxprcfTio  ad  impcdicnciumne priusteftamcatum  ipib  iurc per  po 
ftcau»  toUcfewj?.  .    .  >?  ,/j4.?b!^w:vs«^^  " 

■  •  '  >  V^.T^    ^■jitp.:f?f^-feR  R  O  U. 
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SimiUs  in  vnofuofuetejf^mento  de  konte  fni^  omnibus  diifofuerit. 


prior 

tiifpolitio  amptipr  fit  po(leriore,vt  in  ipecie  d*l.mihtt4,^A.\\A 

 ,^        ^  proponebttor  milcs  it^prioriboft  caboJk  tdbiiw  ^e.  boai» 

&is  OfnntSuSfAe  cabcnfibus  &  no  caftrcnfiboMn  pofteriaribnt  vei^  de  €»• 
Arcn(ibusroIis:Sed  aliud  refpondendue(rc>(i  milcsin  pofterioribDtaiiqucm 

heredcm  ex  aflc  fcriprcrit,  cutn  iam  in  prioribus  alium  arquc  cx  tcto  afle  in- 
ftituiirct.  Quid  cnini  fiipcrcft  qiiod  cx  poftcrioribiishabere/criptus  hcrc»- 
poflTitjli  prioi  cs  riibliftat  cx  qiiibus  totu  habcre  dcbcat  is  qui  in  iliis  inOitu- 
tus  fuit?£t  ita  Burt.cucludit  ad </*Am/i/Ar $.z//i.diPiingucsan  poitcrius  tcfta- 
nientu  de  ^bufda  cantiini  bonisfs^m  (it,an  de  omaibus.Nec  fanc  potcft 
negari9i|oiiftacilitit  (kin  prios  teftcflwmilmiliticcoHlhfactiiftcini  In  feiefi- 
do  nd  niii  ccrtarum  reru  inftltutio  fada  eil ;  quia  cum  certijon»  fitjeum  qol 
alnilitc  ex  certisduntaxat  bonis  fcriptus  fiiit  i  nihil  ampliurex  co  teftameto 
cofcqui  poflcira  vt  reliqua  tota  hcrcditas  ad  lcgitimum  intcftati  fucccnbri: 
pcriicnirc  dcbeut,poiius  quoin  vt  rei  ccrra"  inlbtutionccocomitetur ,  Con- 
ocnicnrius  ceMc  clt  vt  hcrcdi  qui  in  prionbus  tabulis  fcriptus  fucrat,  quam 
vtlcgitimo  fucceiion  ijLcamus,vtq}  teftati  c^ufaretineatur^potiusquam  vt 
vllaexpartc  inte(httiiticceCBioUiHiiicatur.Adqoiintcrpretation^ 
nil  neceiTc  cft»cum  |n  pofteriore  tefiameto  hctet  ali^is  infiitotus  reperiturjl 
Ob  id^;ninitrum  cttain  in  pagino  dubitatioA€ifiqoailircs  habere  vifa  cft»i 
An  fiinpofterioribustabkilisncresaliquis  cxceratMtOm  r^inftittrtuseC* 
fcr  prius  icftanicntum  ipfo  iurc  toIlcrctur,vtapp3ret  fAr^/./yT^Wfcr^orf,  Et: 
ppcrtiils  apud  lulliiuanu  tn  §.fcd  & fi ^uitMmdi.i .pr€ced,lnfi.^itit,mod.  tefin- 
i^ifirm.Vctixm  rcfponderi  poteft, Tu  quoq;  cum  in  fecundo  teftamcto  hcre- 
«iitas  tota  data  cftyniKii  t|mlnoscogcrc  vt  prius  ipfo  iure  fubiatu  cfTc  dica- 
BKis»qtua  cred2<iu»eft  milca  pcrinde  nc  paganostri(irea<l  (hipon(Iiu»quoties 
expleto  ia  ai!e«  aliii  hcrcdem  etii  cx  afie  inltituit)(iue  tn  cod^liu  r  i  a  aho  tc- 
ftaniento.Nam  queniadmodu  is,  qui  in  codem  teftsfncnto  ita  fcribit  Titmti 
heres  efiotSempremm  hrres 'efio  non  auflcrt  hcrcditatem  Titio,  vt  ca  det  Scm«t 
pronio,  fcd  heredc  inftituit  Seproniu  vt  t5tundc  ei  det  quStu  dcdcrat  TitiQ^ 
liuc  miJcs  tcflaror  fit  fiuc  pagai/,quia  no  m  vno  codiqiafle  amWosfinguio* 
inftituiirc  creucdus  cft,<.]uod  vtiq>  no  tnagis  fieri  poteii  quam  vt  vni  duo  in^ 
iillldo  (mthcrddcsAf  M0i^r«rr4i4i.^.vMiinwbl)er«f^^  du0faiieslecjfl& 
intcUigitiir  mq,  vno  eor &fcripfiac  Tltit<toi<Uo%ro«ift4»gfwrfailiiiiii» 
rj,$'filifi^e  expleto  (*rfif^.  de  hered.vff,\XA  iL  foIoTitid  in  priorilm» 
tai>ulis  herc<ie(i:iipto,rolu  in  poftcrioribus  iiiftifutt  Sepronifi,  noid  agit  vt. 
hcreditate  adimatTitio  ad  transfercnda  cam  in  Scmproni(i,(cd  id  potius,vct 
tatundedctScinproiiio  quantu  ritio,iio  plus,  ccrtencc  minus  (iuc  pagano» 
liue  militc  ira  tcibtu  proponas.Pcrinde  (iquid^  licrediias  militis,atqrp.iga-. 
ni  aftem  c6i^ituit>&in  eafde  aliispartes  iuris  poteftatc  diftribuittirycuius  reii 
perd egas  excmphmi  tStM»fitmtirii*7^in fnH^p,d§!^fl^0ititM^ 
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fccandiic  terti)tffit  aceefls«octn:  Altoqni  non  niiHtjtliercdictt  Accitite 
cifet>rcdbona«nec  militis  hcrcs  quirqotoijed  poilcfforbonerumiqiiod  cj. 
nien cuidcnter  faifuin  cft.  Dices  tcltatorcm  militcrn,qiii  in  fccunJo  tcfta- 
incnto  difponit  dc  iis  ip(is  bonis  dc  quibus  difpofucrat in  primo,tantum  vi- 
deri  abfluliire  prioribus  tabulis,  quantum  inlecundas  contulcrit  vt  Pauluj 
loquitur  in  dtn.l.mii$tfi  codtciliu Z>.  eodtm  tfrul».  Confcqueos  igitur 
cne » vc  qui  in  fecundas  tabulastotaiu  hereditatem  contolit  inftttato  Sem* 
vforilo  ex  t  totam  finuUtcr hereditttemTitto  ademtde  dicendos  fit«Ao 
iinqui  nihil  rupererit  I  quodScmproniodcdtfl*evtderipo(firf  ATitionihtl 
idcmerit.  Scdhccobicdio  fupponit,fai(rcSempreniumpofteriorcte£bt~  . 
nientovocatum  adeumiprum  afTem  in  quo  l  itius  tucr.  t  mf^itutus :  quo4 
nos  ncjjamus.Dicimus  cnim  vidcri  Titiuni  ex  primo  allc  iailiti.tum,  Scm-  . 
pronium  vcro  cx  fccundo  ,  Non  niinus  cum  a  militc ,  quam  cum  a  p.^c;  uiq 
iaclum  cft  tcftamentum.Atquc  tta  fit  vt  fcinpcr  vcrum  lit>tantum  abttulif- 
Ce  militcm  prioribus  tabulis,quantum  contuiit  in  potlerioret»(cmii&m  fiU- 
licethcredttttissci^m  duo  illttflesnccefrtri^  rcuocandi  rinttd  tfTcm  iurisi8e 
con(cquentcr  tdiemilles:  Qucmadmodum  (imilcA  poit  fjAuni  ceftamenra 
in  quoTitium  hcrcdcm  ioftitucrat>rcripiiitet  codicilios  5»:  in  iispartem  (tite 
hercditatis  dimidiam  Scmproniodcdinet  vt  in  d.  i  mtltiU  eodictUu  tnprmc^ 
Nam  cjuod  militi  cxpriuilegio  n)i!iMri  fnr crc  Iicct  per  codicillos  ,  cur  n  >n 
jcquc  &  cx  cojcm  priuilcgio  faccrc  potcrir  pcr  poitcnus  iciUiucntuni?  Si- 
quidcm  non  minus  alicnum  illud  cilircguiis  luris  ,  vt  hcrcditas  in  codicil- 
i,is  dtre&6  dctur>quam  vt  dccedat  cum  duobus  teftamcntis,  duobufque  hc* 
IE(^^ot%guliscxrttoairetn(b  " 


£RR  O  R.   S  £XT  V  S. 
X>efittttnti4  ^  rdtiine  LmiHtu  ^64'Vlt»D.de  ttfl,  miliu 


R  o  B.A  T  V  R  autcm  ncc ebfcurc  mco  iudicio^ ncc inelega» 
^'ter  noftrt  haec  rcntentia  cx  eo  quod  idcm  Paulus  oofter  fcri. 
^^bit  sn  dMfmHtu  f,vlr,vb\  trtdans  de  milite  >  qui  iure  comtno- 

^10* tcflatus,  poilc^teftamcnto  iure  militiclupcr  boDisomni- 
J5^2^^"*^*'^°P°^*""""^  niilitiardcceircrat  ,  tlQO  dubiiat  quin 
prius  tcllainentum  ruptum  fitpcr  pollcrius:  Sed  an  tdro  tantum  quo  J  po- 
llerius  Jiondccertisbonis,  atJc  omnibus  fndum  elTct,vt  ad  illum  loccm 
tradit  Barcolus?Minime  fed  quia  prius  tcflamcntum  no  iuic  militiof  faJ^um 
fucrat  fcd  itire  communi.  Fieri  autcm  ncquit  vc  cx  piuribus  teilanientisin 
quibus  (i  ngulis  teftator  de  vnuierro  foo  pttrimonlo  dilpofuerie » vniim  va* 
Jeat  iure  communi»  (i  tlterum  quoque  iure  (iibftftat.  £t  verofrvftraeflct 
ouod  Ptulus  addit  Ct  vcrba.-  iure  commum  tefiatWy^x  non  aliud  fuertt  refpon» 
nirus  etiamfi  tcflamentum  iilud  priusiure  militan  fidum  fuilTct.Quarc  nec 
diftingucndum  critan  in  priorc  illorcrtamcnro  iriflitutus  cncthcrcs  cx  ccr- 
tis  rcbu*,an  cx  toto  allc.  Cum  cuim  ponjnuis  ttllanicntuir.  iure  communi 
h(5i:umcifc>CGnllat  ctiam  ccrt.T  rci  mititutioncm  tradi  ad  bonorum  he- 
rediuttt  vniuerfltatemyiiuc  in  priorc » £ye  in  pofteriorc  teilamcto  cci  ta;  rci 
'inftinitiofiidaitt*  lHud  phni^  Battola  concedgadttm  eft  %  ttmctTipriustl^» 

IimI 
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lud  teftamentum  iurc  comiihiiii fiiciam  cfTect  fi  umcn  in  pofteriott  fa^ j  • 
iQre  militic  nun  de  bonis  fult  omotbussrcd  ttntikin  de  qgiboiclin»  mlles 
ipbfttidcttncn  iddrco  &t(irQm  Vt  prius  dici  potfct  niptfi  pcr  po{lcrius.QjM)k. 
niira  non  alia  rario  ti\  propter  cjuam  in  paganis  tclb uicnrum  pr ius  toJIatur 

pcr  poftcrius  i  tinm  in  c]uo  ccrrai  um  d.  iuaxat  rtrum  hcrcs  lc^.-ptus  fucrity 
<]ium  qiiod  inlht"tio  illa  ccrtariim  icruni  tiahaturad  vi.ii.ciriiii  h.rtdita-  ' 
tcm  d.I./i<^uts prtore  iQ.D.ad  SC>Trtif(li.<^ii^  latiu  cdiiatin  niiiitis  t  lliinjc- 
to  iuremiiitixhctoi  exquo  nou  alia  viiquc  bona viodicaic  riripii  &  hcrcs 
poteftsqo^m  in  quibus  {criotus  ioiteBltur  Ifi  mifts  4*  d.  L  mHm  /•  i.  er  / >f .  • 
ttdMiJ  ■•C.m#.Nec  cnini^abfuidum  cft>«k  prius  tei>aiiientum»qiiod  iiii  n$h 
cuntffnqi.aiD  iurc  communi  faduni  Aniucrfam  iicreditetem  omnimodO' 
comprelicndcbat  « rciiringatur  pcr  fiibfcciuens,  ncbonailla  complectatur 
dc  quibus  milcs  poflcriorc  tcfl.imcnto  lure  mihtiat  t'a(flo  difpofuit .  Ciitn 
tcibtori  pcrmilluin  tiicru  jta  vclicac  difponcreco  tempore  quo  fccundum  • 
tcilamcntum  ordinauiti  fcd  non  idco  conrequcnsHt^  vt  dici  oportcat  prius- 
tcftamcmum  ipib  iure  fublatnm  dfc  9  Cui  uilicet  noiuit  miles  dcrogatum 
niH  pro  ea bonomm  parte quam in  poftcrlos  comulita  qubd  vtiquc  potuit». 
Froinde  nonfinc  caufa  adiecitPaulus  verba  iIla,/N^Mir0MfAitf,vt  Hgnr^ 
ficarct  aliud  fc  rerponfurum  fuiilc  fi  poHerius  teftamcntum  de  quibu(dam 
fbliMi  bonis  hctum  ciTet,  licct  prius  iurccommuni  taclnm  fui^Tct.Duo  igi- 
tnr  vclyti  ncccffaria  rccjuirit  illc  vt  prius  lelhmcntum  militis  ipfo  iurc  rum 
patur  pcr  pollerius,  Vnum  efl  vtprius  non  iure  militicE  fadum  iit  quamuis 
amihccy  fed  iurccommuniscuiusratioillacft  vr  prius  tcftamcmum  rupa< 
far  tpfo  iurc  pcr  poftcrius  « id  cft»etii/i  non  fiierit  voluotas  ills  tcflatoris,vr 
ruperecur.  Hoccntm  non  tam  elfet  rilpi  ieftamentu,qnsim  reuocari  quod: 
diuerfum  eft.  AIccainr»vtpoftcriusfa<^um  (itdc  bonis  omnibusmuitis;: 
Nam  fi  dc  qutbufdam  tantu  n  ex  priuilegio  niilitari  fadtum  fit,  nul/a  cx  par-» 
tc  prius  rumpitur  quauis  iurc  communi  Kiflum.Scd  t.imen  pro  ca  partc  bo- 
norum  c]iKC  in  policrius  coilata  cfl ,  reuocatuu)  inteiljgitur ,  quod  ctii  iurc 
ci>  nuni  ticri  nu  potuityiurctam^  mihtaripotuit>aquo  fanc  vincitur  ius  c6- 
muncfc  ilicct  ad  cum  vfque  finem  qucm  voluntis-miliris  pr^fcri^  ht,non  \U 
triL  Erg )  ti  priusteftamcntum  iuremiliti^CadumclTetyUittctfide  booiso-^ 
innibus,  oon  rumpcrctur  ipfo  nire  Per  polleriusqnodsrqtt^&  iare  milttite 
Sc  dc  bonis  omnibus  faclu;ii  QiitXtitO.L  fu^rekatur,  quia  priuilcgiutxi  mi* 
litis  cft,vt  cum  duobus  tcrtamcntis  pofllt  decedcre ita  demu  fi  virumqjtcfta: 
tiicntuiure  militi^  hctii  lit,n6ti  priusiure  Cornuni^Pr^tcrtjuam  llpcllcrics" 
ex  ccrtls  tantiim  1  cbu>  fcriptu  proponatur.Quid  igitur  ii  prius  fadtu  ^11  iure 
miittix^poRcrius  aute  iiire  comuui?  An  perinde  dminguemus ,  Vtru  poflc^ - 
JrtttS  de  eertis  tantikm  rcbos  an  dc  bonis  omnabusla^lum  -fit?  Ncquaquttnou .  ^ 
Kcc  cnim  iuris^ratio  pititur  vt  pofterioft valcat  ,  quod  iufc  cemmuni  •  * 
^um  cft^qoin  folui»  ipfum  valeat,  omniilquc  defiin^booa  Comprehedat;: 
A<ic6  vtncc  aliuddicenduput^  etiafi  prius  tcftamentura  quodiure  niilitic;.' 
fadlum  ponimus,  certarum  duntaxatrerum  inftitutionem  contincar.Tum 
cniin  potcntiusel}teflamcntummiIit.irecum  poftcrius  quoqueefl  >  Non 
iccm  lilicprtus,c]iioniammilcs  qui  pofteaquam  iure  mjlitari  ccftacus  eft,. 
snrc  commahi  teftacur,quamii|seo  adboctemporc  auo  iure  militj*'  t^a» 
ri  fi  vcllett  poftet  (  mttlt^anagb  fi  poft  icl  tempus  }0inBdit  apertilBos^  rtA. 

tcomniMK^Nift  h«flciw»»t.fe  ttftamentua^  iUrt^ 
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quod  iurc  communi  faccrc  dcftinauit^  valcrc  et  iurc  non  pofTicnon  co  mi- 
nus  valcat  iurc  militari.   At  non_  ctiam  vt  vtnuriiuc  teftamcnti  viin  habe- 
rc  qucat,  &  cius  quod  a  iurc  communi  auiliorii.itcm  accipi.ii,  vt  loquicur  /. 
3.C.</r/^y?<«»».wi/«.  &  eiusquod  cx  folopriuilcgio  militari  valcrc  dcbcat  /. 
^,D.€od.  Cxtctuin  quod  dicimus  poffc  vtrunjt^ue  miljtis  teiUmcntuni  ipfo 
iurc  valcrcjfi  iurc  mjlitiacfadluni  ut,Iicct  dincrli  hcrcucs  in  foJidum  iiiOituti 
proponantur.Nongencralitcr  &  indiAindc  accipi  vulumus.  Scd  ad  cum 
cafum  rcftriBgi  quo  ttftator  heredesiilos  cx  alfc  rimplicitcrrcriprcrit  , 
furpaco iuris  nominc  quod interprctatiancmaiurcaJiquam  rcciperc  pof- 
Ciu  Nam  fiponercspriorc  tcftanicnio  militcni  fic  cauiHe  Tjti$umhonu 
nei^  ommbm  hites  eflo.   dcindc  in  poricriorc  Sempromtu  tn  honu  nuis 
omminfj  herej  e/h  j  dkcrciM  ruptum  cffc  priuspcr  poftcrius  ipfo  iurc  pio- 
ptcr  iuiplicitamcontradid^ioncm  quia  ficri  ncqucat  vt  finguli  in  bonis  o- 
mnibus  in  folidum  fint  hcrcdcs.  Ncquc  vllam  iuris  inicrprctationcm  hxc 
verba  adrniitunt ,  vt  fmgulos  in  diiiiidiaparic  bonorum  fci  iptos  cxiftimc- 
inus,ncftatcoutra  voluntatcm  fi  totum  non  habcant  ringuli  .quibus  tcfta- 
tor  totumdedit4rjM7»./.  verbis  ciutlthusj.in  fn.de  vuf^art  puptU.fublitt, 
Bonorum  cnim  noiDcn  naturalc  cft,non  vt  aflis  vel  hcicdjt.nii  ciuilc.  Ac 
cum  tcftator  Imipliciicr  dixit  in  priore  tcftamcnto  Ttttus  berese/fLyu\  pcftc- 
riorc  a»tcm-^empton$/u  heres  f/?*,3Ut  cti.im  adcitis  in .  vtraqiic  inibtutionc 
vcrbisillisfA-rfj^aut  Ci  volcs  ex  toto  ^JJeyhcct  vnaqua:que  mftitutio  vniucr/a 
bona  comprchcndat,vtraquc  tamcn  Itarc  commodc  potcft  per  adhibitam 
iuris  tnterpretationem  qu«t  anfcs  iIlos,vt  diximus»  rcuocat  ad  feminfcs.  Ncc 
didimile  quiddam  cft  tn  d.l.  ^.in  fin.  C.eodetn.  Et  ita  diftingucrc  intcrprctcs 
.  lioftridebueruntnon  quomodo  diftinxcrunt.  Addit  Paulusi»  diUo  ^.v/ri^ 
f»9 /.w//<r//,  &  hoc  vnum  cx  profcllb  refpondct  de  quo  fclo  quajrcbaiur, 
priusiliudtcft^memum  iurecommuni  cclcbratum  de  quo  non  dubitac 
quinruptum  fit  pcr  poftcrius  iurc  militiar  fupcr  bonis  omnibus  fadum: 
Non  rcdintcgrari  quamujs  tcftator  poft  annum  miljtijcdecclTcrit.  In  quo 
dtibiftadi  ratio  euidcns  illa  occurrcbat,qu6d  cuinprius  non  cHct  alia  dc  cau. 
fa  ruptamqu^mquiapofteriusiurc  militiae  valuerat,confcqucns  vidcba- 
turvtqbeinadmodumdefintrbatp^jftcrir.svalcrciurc  mititix  poft  annum 
tniflionisiita&  dcftncret  priusruptum  cHc.  Sed  aliud  Pauli  iudicium  cft 
quia  (eftatiicrKum  (cmel  ruptum  ipfo  iurc  non  potcft  icdmtcgrari ,  noi  o- 
ijucteftamentoopuscft  tiim  quoque  cum  tcftator  rcdirc  vult  ad  priorcm 
voluntaceoi  f  NiH  proponas  militcm  adhuc  cftc  illum  qui  lalcm  habeat  vo- 
Ittntatem  vt  ca  voJuntasnoui  tcftamenti  vice  ciTcpofftt  Lcentnrio  27.  eodent 
^  ^Autnifiagasdcbonorum  poffcnionc  fccundum  tabulas,cx  tefta- 
-  ipcnto  nontaro  rupto  quam  fado  irrito  pcr  adrog3tione:n,vt  in  fpc- 
cic /,  fui  ex  Ithertis  11.  ^ .  te/iamento.  D,  de  bonorum  pt/ffecttud. 
tMhul,  Dccuiusfcntcntiavidcndafuntqujcfcri- 
pdmus  in  Error.y.DecAd.^^.Plun  cnim 
hicaddcrcncclibctincc   '  . 
ncccftccft. 
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EtlROR  SEPTIMV& 

DtffHtintU  ijr  tif^ndatione  Lcentinrk  ZJ»  D»  fd>tit»D§ 

ttfiMm,mitit, 

VoD  hiiius  Icgis  memioncm  proximc  fecimus  mouct  nos 
vt  dc  ipfius  rcntemia    einenaationc  aliquid  rubiiclainus. 
LocaseoimiicDriPapintancusita  totusclcganscft,  necal» . 
fnfticuta  dirpurationcalienusDepiuribus  teiiainentis  ab' 

code;n  militc  fat^is  ;  Adebvtviderietiam  poflicpugnare 
cum  co  quod  dcfcnditnus,Pri'Js  niilitis  teftamcntu  non  nipi  per  poftcrius, 
licct  in  NMoquoque  tcllator  dc  bonis  luis  omnibus  difpofucrit,  (i  Hiodo  v- 
trumquctcliamcntum  iurc  miIitia:faJluui  proponatur.  Tradhit  cnim  Pa- 
nianus dc  miiite ,  qui  duo  tcllamcnta  fecerat ,  &  in  fccundo  poiiiiumos  hc- 
redcsinftitacrat,Nullir(|tteclatisiubftitutispofteilciixeratle  ad  prius  re^ 
ncrtiteftamcntum.Necdubicatyquinteftamcntum  prius  ruptum  fiierir 
pcr  rccundiMii ,  Cum  non alio ittre  valcre  prius  vclicquam  quia  tcflatorad* 
illud  redirc  voJuit,  Non  ergo  admitteret  Papinianus,VaIcrc  vtrumquc  mi- 
litistelhmcntiim  dc  bonis  omnibus  fadtum,(i  non  fpccialitcr  id  cxprcfHf- 
Cct  tcftaror,  c)uod  apud  P.ipinianum  non  cxpiellcrat :  Alioqui  potcrat  fuF- 
liccrc  mili£i,vc  in  qucmcafuin  volcbat  rcucrti|adprius  tellamcntum  infir- 
marct  ac  rcuocaret  pofterius»  ncc  erat  necc flari.um  vt  addcrct  vcll c  fe  ai 

SriDs  redirequod  nequc  rttptiim»ncque  abfblutd  rcttocatnm  vnquam  fuif. 
;f.Veram  vt  hinc  cxordiamur  facilis  pro  nobis  rcfponfio  eft « Non  tracla- 
IX-  Papinianum  de  pluribusteOamentis  militaribus  &  iure  militia;  fadis*. 
Vcrba  enim  potiiVs  prarfcferunt  folum  poRerius  teftamentum  in  illa  fpecic- 
ivTc  militan  h ctuai,  Prius  vcro  iurc  conimuni.  Qnod  8c  in  dubio  militcm 
faccrc  voluifll*  crciicnilum  eii  lumquoquc  ciim  tcmporc  militia:  icftatus 
c(l,quotics  iurc  communt  valcrcteftamcntum  potc(l  /.  tertU  C.epdem  tit, 
Arquiiam  dixHiius  inpRCcedcntibns«Itademiim  pofle  militem  decedere. 
cum  pturibus  teftatnemis ,  in  qnil>us  itngulis<litteribs  hercdcs  5e  cx  afTc  Cm" 
golosrcripfcritfivtrumquctcu  iincntum  iure  miliiia:  fadum  fit  ,non  ct— 
Um  fi  prius,  iurccommuni  Ex  l.tntlitis  csdtcillU  ^6.$.v/f,  D.eod.  NihiJigicur* 
contra  nos  vrgct  ille  Papiniani  locusi  Sci!  &  dici  potcft,  agcrc  Papinianum^ 
dc  fccundo  tclbaicnto  in  quopoilhumi  libcri  tcftatoris  fucranc  hcrcdes 
inQituti.  Quocaiu  ncmo  dixcrit  eam  inilitis  voiuntatcm  fuillc  ,  \t  iibcris 
iuiscohcredes darct  eosquosiDprioribustabulis{crtprcrat,Cumctiam<l 
#  nthildcpoftfaomisdii^umeflret,eorumtamcDagnatione  vtruquc  teftam€- 
tum  rumpercturftnon  fcienter  cftent  prxtcr'ttht§g,p/itiiufMuhm  55.  tod4it*. 
iunct.  l.ficHt eeriicf.    fe^ttentiC^^dtm,  Curnon  ergoipfbrum  iaftitutio 
poflerioribus  tabulis  taLiU  lic  accipi  debcatvt  foli  viJeantarad  patcrnani 
lucceinoncm  inuitati ,  qux  naturali  rationc  iis  dcbcatur  ?  Itavjuc  nihil 
hacparte  refcrt  an  iure  cotiimuni  factum  fit  poftcrius  tcftamcntum,  aii 
iure  miiicari ,  quoniam  &in  militum  tcftamcntis  interprecandis  pro* 
babilem  eorum  voluntatemflc  inqutrere  &  ieqiyi  ilelfemtta  »-  Dommo* 
vAlmitacis potinsvqQln  4ffiirimei{«centta^ iBi&i^P  flimuUi^ 
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fnk^ilimii»tod*Non  'i^\tur  fumi  arg  imcntum  potcila  fccaiulo  tcfta« 
Qiento.ifi  quo  fcripti  6m  po(Uiumit  ati  fecuiidum  ccilantcntum  in  qao  fcri<i»- 
ptus  fti  cxtrancus  »  quancmn  ad  hoc  vt  perinde  vtrf  ;|nc  cafii  tcflamcntum 
prius  per  poftcrius  rumpaiur.  Scd  noii  in  hoc  pr.-ccipu.i  lcgis  dirticulras 
confiflii:  at  in  co  priinum  quod  vulg:ita  kctio  nuliuni  lat  s  bonuni  fcn/uia 
habcre  vtdeturi  in  iUis  vcrbis  ne^HtfHifjluutii  addtdtt  *  Q^bits  mn  sddttu^  , 
Md fuptrim  itfammtnm f$ rtdiirt  t^ium  tfi.   Nam  cuni  lain  cxprcfltia  cl^ 
fetficinftttutospofUiuiiioavtnulii  c0eiitiisik(idltifub(Ututi»t)wic|  attine^ 
bat  fubiiccre  ^utkm  mn  additisf  Aut  ^uis  ct cdat  patrcm  quamuis  miritcis^ 
tam  iiihuDiaiittcrpofUiumos  tradaiVc  vt  poficos  in  fccundo  tcOamcnto 
inftitutosinoxqunfipceniteniiadudusrcdircvoluerit  ad  prius  icftamcn- 
tum ,  iii  quo  njJia  p«-«ftluunc)rum  tacVa  mcntio  p.oponcb.ttur  ?  cjuudtjuc 
proindc  ni  co  crat  vt  vcl  vnius  polthumi  quanducuncjue  lupcriicnicniis  a- 
gnatione  rumpcretur?  Credibiiius  ianccft  vt  non  nifi  fub  condicione  vo»; 
liicrit  indes  ad  prius  tcftamcntum  rcdtre  quod  iure  communi  fcccrat » Sd'^ 
]icetfipoftbomt  heredcsnon  eflcnt»vt  &  Accurfius  noftcr  iiucrprctari  co- , 
gitur^  nulla  tamcn  vcrborum  authoritatc  fubnixus.  Ncc  cnim  tam  iacii^ 
praEfiitiicnda  cft  adch  fubita  muratio  &  corrctSlio  prioris  voluntatis  "^f^igi^ 
leg.nonadea       D  .de  condic.      demotiflr.^.t.  prxlcrrim  vt  poilhuniis  no«^ 
ccatur  indu(^t.i  coruni  prxtcritionc ,  per  qu:ini  firi  i  polTit  vt  dchin/'ti  iiii-;) 
litisiudiciafubucrtantur.  7~ant6  namuuc  tjuorabiliorcs  funt  poiibumt^ 
<jubd  eorum  caufa  icut^  teftitoriaac  tettamcQti  £uioreconioitda  eft,<]u6dL  ^ 

2ue  naAfoA^  ex  t^^)tate  &  adfi^qne  (cd  ctiam  cx  neco(fitatc  vcl  ir^ 
icttCf>1^l^^|^^:jl^«^^  Quarcdi<bitandumnQneftqui 
locu$(itcbrril^ihn»&aliquiii  immucandum  in  iis  verbis  (jutbHs  n§n  addtti^, 
Scd  quomQdocaimmutatio  &:cmcndat:o  Fjcicnda  lii,  difiici'ius  cft  t.icc^ 
re.Putabam  aliquniulo  pro4 /<^»f/x  lcginiium  c{\q  .tdeu>  t  ^  id  cit  adeuKftbnSfJ*. 
Kclata  didionc  ^«/^«i  non  ad  rubliicutt  s  vt  ab  Accurlio  lU  ali  s  malc  ta-"<i 
dfcum  cft  cjuamuis  citra  cmcndationcin  nihil  habucruu,  quoJ  mchus  diccrc 
poiilerint»  fcd  adpofthunios  hcredcs  inftitutos»  hoc  feom  vt  tcftacor  mil< 
qui  fecuodd  tcftamento  iure  milicia;  h6to  pofthnmos  hcrcdcs  ilriplcra 
nec  vllos  iis  fubftitutosdedcrat ,  codcm  tanun  tcpLamcmo  dcclaraocrii^ 
vcUc fcadpriustcftamcVitum  rcdirc  fl  pofthumi  heredes  non  cflein^qnae 
(ccunda  ciufdem  AccurHjjVt  dixi,intcrprctatio  cft,omninr)  ccrtc  admittcn^" 
da,vt  Icx  bonum  aliqucm  fcnfum  habcat ,  fcd  tamcn  prorfus  ia  probnbilrs 
&  diuinatoiia  fi  nihii  in  vcfbiscmcnuctur.  luxta  tjuam  micrprctationcm  2c 
cmendationcm,factJe  eft  vidcrerationem  dubitandi  apud  l^apinianum  illa 
futflcrproptcr  quam  diccndum  vidcbatur  ]cgata&  ndcicommilU  q>  ar 
pofthumtsiivfccundotcftamcntoreliftafucranc  deberi  ab  licrrdibus  iti 
priore teftamcnto  infticutistquod  hciedes  illi  pofthumis  vulgaritcr  fobdi^ 
tuti  vidcrcntar.Q;.!  J  cnim  rcfcrcbar  an  in  codcm  tcftamcto  viilg.irirer  ful 
ftituti  cflcntjAn  vcro  ex  .ilio  quidcm  tcdamento  fuccedcrcnt,  rcu  fub 
tamcnipfacondicionc,fubquafieri  vulgaris  fubllitutio  poruciat,  idcfk»^ 
fi  pofthumi  heredes nofo  eflfent.  Vcriun  nc  tmciiuaiio  liia  prohabiiis  ini-^- 
hf  nunc  Vtderipoflit»1jK^||cit,  quod  ncque  a  diciionum  fimilitudinc  val^ 
deadiiiuatur  »quodtamien.cgo  in  emcndationibas  rccipiendis  prarcipuC 
fpedanduni  arDitror,ncquc  fatispropri^didio  A^Miai(6A/conuenit  pol» 
lpil(|g||i^a|lMiaatar  fuihcredes  pjttriiideo^e  agoatioiiexHmpant  te^ 
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flatnctum  >  fi  in  eo  prjrteriri  /int,  non  adirc  patcrnahcreditatcdicuniiir,rc4 
/eiinn)i(ccrc,quan)t]uam  nccimmixtio  vlla  in  ijsncccHaria  cfljCum  ipfo 
iiirc  (inthcrcdesab  ipfo  tcmporcquo  naicuntur.  Nani  nafccndo  rum<* 
punt,  ^  rumpcndo  fucccdunt  i  &  fucccdcndo  rumpunt,  Niii  ponas  agi  de 
mihtc  fihcfa(i>ili;is,vti«  /./(/«M^/^m//i4/28.^WiA4/yr/?/i//''/^mi/<4f/  l^.todenu 
Cuin  cnim  (iliusfamiiiasntiprcinpatris  Tui  potcfiatc  ,  ccrtum  eft  non 
poflc  illum  fiuc  viuunv  fuie  mortuum  habcrc  fuos  hcrcdcs  ,  Non  folum 
quod  pollhumus  non  poflit  habcrc  in  potcftate  Itg  fic  euemet  ii.  D.mJ Ugem 
fultJfnde  ndulter.  quos  ncc  patcrfamilias  h.  bcrct  l.vU$ma.D.de  coliMtJfonor. 
Scd  ctiim  quiacilm  nafcuntur  vttquc  nafcuntur  in  aui  fupciftitis  potcfla- 
te&  idcc>  ipti  auo  adnafcuntur  fui  hcredcsnon  patci  ,  &  aui  teflair.entum 
rumpunt,non  patris^/^/././?'|9/>/f4yi7m///r/.   Proindefi  filiusfimilias  tcftatus 
fit, &:  rcliqucrit  hcrcdit.ncn»  in  bcinis  cadrcnfibus  pofihumis  inflituti.s, 
Potuit  iion  ineptc  iis  rubfliiui  fi  non  adircnt,pcrindc  aicjuc  pcr  vcrb.i  ilh  fi 
heredesnoeljeiit.  Scd  nimiaclict  ifta  rcflri(!l:io,v;um  Pupitiian  isdc  niilitcfim 
plicitcr  loq.iatur,  ncc  minus  dc  patrefainiJias,  quatn  dc (iliohmilias.  Ita- 
quc  nunc  ntagis  probo,vt  pro  addttis  lcgamusr4l/ri/,quod  6c  antc  nos  Zoan- 
jictus  obferuauit.   Vt  verba  illa  tjmh^s  non  edi'fs-,:id  pofthumos  arquc  rcfe- 
rantur,  ncctam  lint  lurcconfiihi  qi.am  teftatoris  qui  pofthcredcs  inftitu- 
toi  poflhumos.non  quidcm  dcJcrit  iis  fubftitutum  vllum  ncquc  invulga- 
rctii  carum,nequc  in  pupillarcm  ,  fcdtaiucnaddidcrit,  vt  li  pofthiimi  non 
cdercutur  prius  leftameiitum  valcrcr.  Qna:  emendatio  fi  cirorcm  infpi- 
ciJS  qui  ex  didionum  affinitatc  r.afc:  potu  t,  longcprobabiJior  cli^fin  fcn- 
fuin  legis ,  codem  pcnc  quo  prior  rtcidit ,  KiCi  quod  condicio  rcftri(fla  cft 
ad  viiitm  cafum  ,  cumque  fpccialiorcm  ft  pofthumi  non  nafccrcntur. 
IJla  vcrb  fit  o/thumt  non  adtrent ,  aut  quod  cfifcdtu  idcm  cft  Ji  keredes  non  ef- 
y9«/,gencraIiorcflet,ncctantum  cumcafum  coniplcdcretur ,  quo  cditi 
non  cllcnt,  fcd  ctiam  illum  qu  »  cditi ,  patcrnani  tanicn  hercditatcm  adirc 
rccufarent^aut  anie  aditam  morcrcntur.  Eft  tanicn  frequentius  vt  qui  poft- 
huinos  inflituir,ii(q.ic  lluc  exprcflc  liue  tacitc  fubflituir,adfcribat  condicio- 
ncuT  h3ncyi«fl««»</?^v/iir,qiian»  iJiani  ft  heredesnon  erunt  l.  vlt.  C.  det)ftit. 
/ul^Jftruf.    Nmij  c  q  od  proximior  &  pcricul<  (lor  cucntus  illc  llt  vt  noji 
nafcantur,  qnam  vt  njti  vcl  nohnt  vcl  non  pofTint  hcrcdcs  cnc,qiiod  vtrun- 
quc  dirfictiiuscft  eucnirt.Ncquctamen  probo  qnod  Z(»annctu$  dixiitefta- 
toris  cllc  vcrba  ill.i  ^;<i/'«/«(»///^«/i/qua(i  tcftatorc  poft  inftitutos  pofthu- 
mos  fu  locuto  Qjttbus  non  editts^ad priuj  te/iamenturn  reuertt  volo.  Papiniani 
cnim  funr,  vohnnatem  tcftatoris  &  lcntcntiam  magis^quam  vcrba  rcfcrcn- 
tis.Qiujd  ctiam  ili.i  oftendunt/r/?4/*/^/?,qii.T  nerKo  tcftatoris  cflc  dixcrit. 
.Teftatorc  vcro  ita  petius  cauiirc  probabilc  cft  Po^humt  ejut  mihi  naftetur^  hd 
redes  sutoyfi nonaficetur  tj  heredes  suro  ejttos  prtore  nieo  tefiameto  infiitut.^Sk  vct  ba 
ilJa  (futbus  non  edttis,cuni  lintpretcnti  tcporis,roinus  apta  funt  ad  cxpiimcda 
c6dicioncm,quac  in  futurum  concipi  &  folct,&:  dcbct  l.cum  ad  prafens  yi-(^ 
feejif.  D.derev.credit,  Vt  ncqua  vcrbum  vob  quod  eft  fidcicommiflai  iura 
aptum  c^Tct  ad  retincndam  iiiftitutioncm  dircchm  qua»  priorc  tcftamcnto 
contincbatur,  fcd  magisadfledendamcam  in  fidciconmiiirariam ,  vt  tnL 
fuarebaturi^.eod.iandt.i.vltim.lnfi.  dc finoul.reb.pe  fideicomm.reltR.  Prar- 
tcr  id  qpod  longc  aliud  cft,vcllc  rcdireadprius  teftamcnium  ,  Aliud  vcr6 
tedirci  (Icuc&aIiu(leftYeIleuIbri|aliudtcIWiJ(c'uiqueaIiud  vcIIIq  adi-« 
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re^Mincl  sdire.Neque  ver6  priuilegiQm  inilitii  liacparte  aliDd  eft»  qu^m  vt 
poffitdiredarofacereitiftirQtion^mqus  erat  ^ecaria»  Vel  precariam  IK» 
fam  cuz  crat direda dJ»  fmtntfstnr,  At  noii etiam  vt  ponTit  d ircff.im  facc- 
re inltitutioncm  vcrbis  prccarijsautprccariam  vcrbis  ilircdis  ,Ne  alioqui 
voluntatiscontufio inccrtiiudo  inducarur,  qiiam  non  nielius  difccrncre 
norunt  IurcconfiiIti,cjuani  cx  propria  vcrboriMn ,  quibus  tclloior  vfus  cft, 
iigniFicationc.  IlludiancZoannctusbencvet  bailU  pra^cedcrtia  nr^//r  /m^. 
fiitutos  addsdtt  fic  accipienda  cflc  acli  icriptum  effein§jtteusfHem^tnunfuk' 
finiU%  quomodo  (i  rcripfiifet  Papinianos ,  nemo  dtxiflec  fc^uemem  diAio- 
nem  fM^M/ adfubdicutosreferendamidc  quibus  in  (ingnlari  tantiim  nume- 
.ioIoaitusilicfuiflet»acnonpotius  adpofthumos  Jieredcsioftitutos»  Sed- 
ktc  quiden  de  lcgis  emendationc  fui&ciant.. 

* 

ERROR  OCTAVVS. 

■  En  svsvcrJ>fi  cracntlntionem  adinittasnecdifficilis  cft  nec 
^*--  '^^^•^•Jf'^**  N^-ii^i  cum  c|ii.Trcretur  .in  noncditispofthumis ,  at- 
^^^^Ot/^  quc  ita  fucccdcniibus  cx  primo  tcltamcnto  h^s,  qui  in  co  tuc- 
§53^1^ ranc  inftituti  ium  voliifitateni  in  rccundo  decJaratatn  >  dcbe- 
tt^iHjWSHiif^'^  qusteftator  ilpoflhumts  in 

^  j^ifteticlr^tetoina^imptii  rcliqucrat,  Rcfpondct  Paptnianns.  nifiil  eo- 
rom  deberi  nifi  q02  teflator  in  fecundo  lilo  tcnamcnco  jpccialiter  &  oomi* 
natim  confirmaucrit  pofteaquim  reuer fus  cft  2i\  priorcm  volnntatcm. Hoc 
vcro  cur  ita?  An  quia  conftitutio  Scucri  quf  voKiit  vt  lcgat.i  nb  inftitutis  rc- 
Iida  ctiam  a  fubftitutis  in  dubio  rcpctita  intcll!gantiii?/r|.//ff/  ^Je  le^at.u 
non  habcat  locum  in  teftamenco  tuiims ,  Non  luagis  quam  conltitutio  Di- 
niM3rcide^uain/(r;.f«iiWMrr4^i>#v«^.  QjpupilJ.  fulffiitut.  vc  apparcc 
•er  /^^.;  realnts  8.C.  de  mfuh.^  eUiiifiikfiime,  lundt.  leg.  tnr  eftmnetm  6^,  di* 
Ufiaient,milit.zvxz\\x  leges & conftirutiones?Non putobonam  efleracio* 
iiem:Non  enim  conftitutio  illa Seucri  hac  in  re  tam  recit ius  nonum  ^  quaiir 
ccrtum  rcddidit  &  indubitatum  qi'od  prudcntcs  antca  iam  fcre  omrcs 
rcfpciukbant  ex  conicctura  voluntatis,  st  conOa^  ex  HtElale^e  lichy2h\[qvc 
pluribus  in  hanc  rcm  iuris  iocis  ,dc  quibus  nos  in  Conicdui  is  noftris  /cri- 
pfimus.  Ccrtum  autcm  cilctiam  in  tcftamcntis  miiitanbus  inquucnd.im 
efletcinipicicndamprobabilem  militis  voluntftcm  d^  lege  fi  fetmtdm 
frekMem  5t.Z>.Mijtf^#«;^<<HMnr.miJR^  probibitas  ia- 

terpretationes  quf  ^iuris  potidimumantboritate  dcfcciidat.Qjiafi  fint  om- 
ocrce  contra  voluntatf  militis  qui  proptcr  flmplicitatcm  militar^vt  Joqui 
tur /.3  C.  eodi.Si  ob  iuris  impcritia  nihil  minus,quaiT)  cx  IcqibusTcftari  vcllc 
crcditur,t  rgo  perindc  in  niiiitis  atquc  in  pngani  tclLimcufo  id  obtincbir, 
vticgatatS»:  iitleicomniifrs  abiiiilituto  ccli^a  cti^ma  {itbllituto  tr»ciic  rc- 
^nitacxiAiroentur,  Etiam  poft  conftitutionem  iliam  Scucri ,  ^uia  .tamcitl 
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mittcdum  cfTcf.Aliocjui  vix  vJla  dubirancii  ratio  adterri  poflctjqua.'  apud  Pa* 
pinianuniprorccundite(uiiacmikgataiiis&  iidcicoinmiilauiis  taccre  vi* 
^cretur. Att  ergo  Papinianus  ea  fsrtaflU  raiienc  mouecf  potuir,quo<l  vohni  - 
•tas  tlla  ucita  8c  prcrumpta  dt  legacorum»  ac  fideicommiflorum  repetitio- 
neDoniu/iiniisqui  cxprcfle rublliruti  fiotlocum habeat?Nchacc)uideiB» 
Nam  3c  in  coheredibus  locum  lubcti  idque  non  ali.i  rationc  qi  am  qnia  co^ 
hcrcs  coJicreaM  incohcrcdis  poi  tionc  tacite  fubllitutui  clTc  ridcatur  l.JiTi- 
lio  6i.§  \{i/tM'.Ms{  fi  timcn  is  lccus  lurcconfulti  eft)  de  /r^a(.  z  leoenon  tHjlam 
4.  C.  ad  Se:!MiHj€onfHlfum  TrebelliAnum»  llatio  igicar  c^v.£  l^apinianuin 
roouerc  Dotuit ^dcbuit  > vna  iiJa  cft  >  quod  quanquam  in  tc llamento  fe- 
cnndoteibtormiles  dixeritvelle(e,vt  fipofthuminon  nafcerentur/h^e- 
des  ij  eflent»  qui  priore  tcdamento  fcripti  enint  >  Kontamcnfucccdunti* 
ftf  quafi  in  fecundo  illo  vcl  iiiftiraci,vcl  fubftituti  ,  fcd  taoquam  ex  pri. 
mojhaud  fccus  acfi   fccundum  nulium  faiftum  clTct ,  ita  fcilicctfacicn- 
tenuda  Sc  iiniplici  miiitis  voluntatc  :  Qmo  tamcn  cifn  nullus  dubitationi 
locus  rclinc]uci  ctur)  An  j  iimi  heicdcsticbcrcnt  kgata  vcl  Hdcicommiira 
reiicta  m  fccundo  te^amcaco  ,  quod  nulium  fccucum  circt.  Qjjarc  ncc^^dict 
pofluntaottadt^autexpreflcrubftitutl  ia  teftamcoto  illo  fecoodo  >  quod 
neque  &ftum  cflc  iotelligitur.  Qnod  ii  velomnia  lcgata  iUa  ndei- 
commifla  9  vel  aliqua  ex  iis  oiiles  in  iccundo   tcflamcnto  nominatit» 
confirmaiieric  adprlbrem  voluntatem  reuerfus»  £a  verb  dcbebuntur» 
/cd  non  quah  rclictain  fccundo  teflamento  ,  ac  potius  quafi  relicta 
in  primo  ,  licct  nihil  dc  lis  in  primo  cxprrflum  cflct ,  cum  primum 
tlcbat.     In  coquc  vcrcor  nec  Baldus  noilcr  crraucnt,   quiad  Papinia« 
*iium  notat  ,  Primum  tcHaincAtum   virtute  confirmationis  exLrcuiae 
cffici  tertium » dc  pracualerc  /ecnndo».  >1m  en|m  fit  tcrtiom » (ed  rCknan^ 
primu  m,quamuis  es  icrtia  &  noln  vohiintatje.  JUio^  non  cflet  d  iceiidiu 
redirc  ad  primumtcftamcntuniis.  qui  tcrtiumconderet,IicdtaonaliudJ|t^ 
tjntio  ilJodirponcretc]uamquoddilpofucratinpriiTio.   Atque  iiacflcap^ 
paret  manikllcex  Vlpiani  Jifputatione»«/i.  /.  f «<r*^4/;<r, vbi  ait  Militcni 
€jui  codiciilosantcfcccrat,  puilc  cos  pcr  tcfl  untntum  fcqutns  ,  ita  caucn- 
do  inpoccllatcminilitutionisredigere,  ;ic  cniccrc  dircccam  inilitutionem 
i|i]C<pratprecaria.KamfivltimaiJlivolui)|js  miJitis  noni  &  .tcrcij  tcft»- 
taenti  iurccenienda  cflectaoo  cflet  fiicendus  miles  codicillos  quos  ante  tc- 
ftamemum  fcceracconucrtifleintcftamcntamaotcrius,fcdnouum  fecifle 
tedamcntum  poftcrius  co  quoameriorcs  erant  codicilli  in  inAitutionis  po 
tcftatcm  redacti.  Ncqucrurfumdici  poflet  faftam  dircdhtm  inftitutioncm 
quaeiueratprccaria,  ledadprectriam  in  codicjJIis  tactam  ,&  dircdam  ii- 
^lam  quae  in  fubfccuto  tenamento  cxprefla  fuerat,adieciJTc  nouam  dire- 
fitam  qu£ codicilios  &  codiciJiarcm  iiuUtutionc  non  ca  immutauerit  qujiiir 
pcnitus  fdNlcrit*  cdm  tamenvclit  Vlpianos  cam.fi>lummod&  immnt»-' 
cam.  Sedau^fUvrgcepronoftra  fententia  »  quod  apud  candem  Vlpl»*^; 
jiu m  fequitur ,  Si  hoc  ani mo  fuit  miles  vt  val^rct  prius  teftamcntumi 
id^ue  cauit  (  ncenim  malo  legcre  quam  yt  vulgo  ,  ii  <jHoi  ^^^jj^ 
valerc  oportcrc.  Id  namquc  nonalitcr  accipipotcft  quam  vt  valcatt^'^ 
rc  primi  non  autem  quafi  tertij  teftamcnti.  Siquidcm  fubiicit  lUtim 
.^lpiaous  euftrh9t  ef^i  vt  dtto  fiu  Stfimaenfsp^oikctt  >  primum  illud 
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^oii  vt  valerctiniccundocauit.Iteinfiuerecundum  in  quo  ipio  cauitvc 
I|riusvalcret.Ataui<)eboerat  Vlpianusrcribcretria  hk  n''^!  daocffici  le-' 
lbiucma«ncoinBaldopiit4btcprimumperconfinnationem  faAam  inl«* 
CQndoefficitertium:cumiamantidixU}ctnon  efTefuUatum  priinum  per 
iccundum.:  Noncr^o  agnorctttertium  iHudteilamentumquodfialduscx- 
pollcriorc  primi  confirmatione  inducit.  Dcniquc  ncc  iilud  verum  cft 
quod  vu!c  Baldus  pcr  ciiifmodi  confirmarioucm  extrcmam  primi  tcfta- 
mcnti  fitfi  vt  primum  iJlud  tant]uam  tcrtimn  prjci-alcat  fccund' -tNon  fo- 
lum  quia  nihil  prchibet  quominuscx  milicis  voluntate  priutuui  tcAamco- 
tam  etiam  quatcnus  primum  prfriialcat  (ecundo ,  M  ctiam  quia  in  fpe- 
«ie  illa  qtta  Papin.  tta^Otiin  qua  crant  inftituti  pofthumi  nec  cis  quifquam 
lubftitntutfi  poilhumi  n6  narccrcntorifieri  n5  poternt  vt  nuUiscaitis  poft- 
Jlumisnon  deditucreturf&comicrcttcfltmemu,  ctiamnneqiie  ^^rimu  vl- 
lum  prarceffifTcr,  ncquc  vtprimum  valcret,  in  fccunde  exprtfTjiret.  Ne- 
que  cnim  potefl  maiicre tcftamcntum  ,  quod  adeam  caufam  pcrucnit,vt 
cx  eo  hcrcs  cflc  amplius  ncmo  poflit.  Itaque  primum  tcftamcntum  hoc  ca- 
funon  tam  cft  potcntius  vt  poITic  dici  pratualcrc  fecundoyquam  folum  &  v- 
aicam,vtidcmPlapinianus(cribit4c-crcditore  qui  non  tam  pptior  qudm 
Iblus  inuenitorMi/.  i,D .  fmpttitr^  f W.Nihilne  igitur  prodcrit  hcc 
poftrcmaoonfirmaiio?imoproderitt?ed  non  Ail  cuertendnm  fccundum 
teftamcntGquod  fua  rpontecorruit  &  infirmaturperdefedum  condicionit. 
quaradrcripta  fiierat  inftitutioni .  At  iu  hoc  tantum  vt  prius  tcfiamcntum, 
uodpcrpoflerius  ruptumfuit,  rcdintcgrctur,&  priuinis  fuis  viiibusrc- 
ituatur.  Dcnique  non  vt  prius  tcflamcntum  prxualcat,  fcd  vt  valeati  quod 
tanquam  fcmcl  ruptum  valerc  non  poirct,  fi  non  cx  noua  voluntatc  rcdin- 
tcgraretor.Nam  quinrcdintcgrari  poditjduBhim  non  cft,non  qoidcm  iore 
communi  vtconitat  c^Ainfilrf.  e§die.$6,f,v/niMi.Sid'tiiifmi\c^o  mUi- 
tuUjfwd  dtcitur  5S.  in  fin.eti.  Sicut  enim  voluntis  qucqoc  militis  tcfta- 
mcntuni  cfl  l.eius  mUiHs  54.^» finMd.  jta&  talfc  teihimentum  cft  quate  mi* 
les  elTc  voluit,  ctiam  primum ,  fi  pnn)um  aliquod  p'«ceffif>iicct  TOlomas- 
i|la,qujtj:caic  ad  pnmum  tciUmentuab  tertia  iittaon  priiua». 
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mUitiss. 

EMoncfcit  intcrcxtera  qu.r  in  militaribustcfl.Tmcntis  lin- 
gulari  iurc  nonpaucavcl  rccepta^  vcJ  conflituia  funtyboc- 
vnum  ciTe,  vt  ti  miles  altqi;eq|  ct  ccrtt  rCtpottcxfundo 
Gornclianobirrcdcminftitudritfiiecde  reliquo  fuo  patri' 
monio  quicquam  caucrittnon  nifi  in  co  fimdo  teftamca* 
i  iriuin  hcrcdem  h.ibcrc,in  c.Ttcri<;  vcr6bonis  fuis  omnibua 
inteftatusdccefliirc  intclligatur  /.  Jimiles  6.  D.  de  tejfamenu  wtht.  vbi  ratio 
rcdditurquia  milcs  pro  parte  teihtus  deccdere  poteii,  &  pro  parte  inte» 
iUtus « quod£a|;aous  non potcil  Uj^ uis  nefirum  7*  Dt.  re^Hlst  itsris.  An 
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qubU  liac  <Ie    kz  aliqua  vel  confticutio  lau  ilc  quae  niUidliairiiMifnatia . 
iioeiiisperiniicrtc?M(ininid,$e4  en  ooniljcnKioivlNW  lllis  geoenlibnf 
«quibnscacccfibniniftniilitariom  Ccftaniciitonioi  Mioikjpi  fltierunt  qus 
tcilari  iif  pcfnn(cmiic  quomodo  poflinc  &  quomoob  velmtpfopccc  iinipll^ 

<tOncmiiiiIitarein,TC  zitLyC.de  te{Um.tmUt.'Non  enim  teftarecur  miles  quo- 
modo  vellet  y  Ci  dc  bonorum  fuorum  tantummodb  parce  tefbri  non  pofTet. 
Ac difficiiius  illud  vidctur,Tum  quccjue  ciim  miles  Cic  tcftatus  cft  vt  in  cer-  * 
-ta  rc  duncaxat  hercdem  inlliiueric ,  non  camen  expre^o  co  quod  in  catteric 
4>0nis  tocc/hicus  dccederc  velic»  Cur  non  in  dnbio  cCcdcndus  £c  voluifle  po« 
•lidsvteettcrciinfticucioad  vniacrfa  bona  craherccnt?Namqatoadiiio« 
•4lam  dui  Romano  cuiltbec  Ibngi  lionorificetiiiiis  cil  teftaiom  dcccdeit 
>qulkro  intcftatumtfilm  quifquisteftacur  legem  facere  exiftinietur»  tdci^tte 
upiencium  iura  percradare  dicacur  in  Lyh.Ceod.  Ica  &  ipHus  milicis  intercflle 
'videturqui  teftamentum  faccre  voluic ,  vc  crcdaturextotoaflc  ccAatusdc-  • 
cciHnc)  nulla  vcro  cx  partc  inteftacus.  Scd  rcfpondendum  eft » ica  poHto  iurc 
XX  conftitucaoaibus  vc  te(lari  poffioc  milices  quomodo  velinc,non  aliud  cre- 
•deiMloscei  ndle  qoilm  quod  dianriot  *  «cpreflerint  ^propcer  pcriculum 
qoo4robcft»nepriaili^amoi&ndatar  fiacmiblu  iiiriscomnHinis  inCer- 
|NCCCacionediuinemustalequi<i  eos  voluiHe  deqaonc  per  fbmniura  qai- 
dcm  cogicarinr.  Qood  periculum  in  ceftamento  pagant  ex  legibus  imerpre' 
tando  nullura  fubclT,  cuius  fcilicet  voluntas  non  nuda  ,  vt  miliiis ,  fcd  iufta 
eiTe dcbecad hocvc ceflamencum dici podit/.i.  D.quiteft.on.f.icer.pofi.Yimc 
dicimus  Voluntatem  militis  pro  iurc  feruari  /.  i.  C.  de  ttfium.  mUt.  tic  voluo- 
tatem  quamlJbcc  milicis teftamentum  efie  Lnnt  mHittf  ^a,  i»fin*D*  ttd,  quod 
nle  pagani  vdlqntate      fimilitcr  JiceFC  quifquam  poffit.  Ecgo  dbi  nenm 
oliad  volntfle  cccilttiHsitt»  quslm  quod  vctbis  fiueper  vocem,(iojBf>eMcri- 
pcutaro  caprcflbtit/#2i<ii»e7J)ig fr^lliBJh^,Uilk^  iBe  15  J.i.  L  nnt  dlittr  6$. 
4/#i^4/.3.confequens  eftvt  quifquis  afleritmilitemaliquidvoluine  quod 
^xprefTim  non  dixcrit,Iioc  ip(un)  probaredcbeati  &quidem  liquido  ne  vL 
lus aut  dubitacioni  auc  conicdturx  lccus  relinquatur.Maximc  vero  quod ad 
iusadcrcfcendi  pertineCieciam  iacer  hercdes,  quiacdm  exfolaiurispotefta- 
ce  defceodacieique  locus  fic  noo  foKim  fi  tcfiamenti  terba  non  adiuocflt»fc«l 
fi  oianifeftd  repugncnc»iil  eft»nunccficeftacor  id  caprcflSm  proliibue* 
ric>vc/cr^fimosin£iTir*7.llKMl.l5;nutia  caufa  efteiis|pcrinterfrctauaneni 
indnatur  in  teftamenco  militis  1  cui  tam^  facilcftMrat  im^  ficilnis4iecedeni 
aliquem  fimpliciter  fcriberc ,  qnam  fuit  ccrtx  rei  facere  nKntronem ,  fi  tc- 
rftamcnrariumhcredcmexafleh  iberc  voluiifet.  Quodfipcr  inftitutioncm 
-  in  fundo  ta(5lam  fatisdeclarauit  nihii  le  prarcer  fundum  lilum  hcredi  luo  re- 
linquere ,  quid  aliud  fupercd  quod  de  bonis  cxieris  dicamns  ,  nifi  voliii^ 
ip^^cdere  intcftacum?  Quimni&  quod  m^is  cft  jft  diioeex lo^^lib 
KripfcHt  horc^^  alter  omiferit  bercdicaccia » <^amais  negari  non  poflk» 
qntn  tii^Ti^  Hliti  jnf|ii  fi  1 1  voluerit  dcct:<iere  in  folidum  ccftatus ,  Pro  ca 
tamen  partequam  vnusex  hercdibus  tcfta<uencariis  omiteriCv  videbitur  in- 
teftitus  deccniflc  A.  ffduobw  37. 7).  de  tejlnm.  milif.  Nifi  ,  inquit  Panlus  »  fi 
Hxc  voIuntasdefun£kiprobat3  fucrit,  vt  omittcntc  altero  .vcllctadalceriim 
tocam  redire  hcrcditatem :  Ncmpc  quia  li  nilTiii  de  co  dixerit ,  nec  voluiflc 
putauduscft,  Adeo  vcncquecxeoquod  in  vnum  cafum  di^i^t,  con- 
soAiflnvoluncaciscapi  ponic  »  quid  difpofitura  volacrit  in  «ftttfl  deqoo 
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jaihil^nt.Sccooddm  qux>(i  miles ali^iieiii  fpediltcer in bonii  ^ia  mft^ 
ganico  habcbat  hccedem  jnftitnef  ic«  nec  de  caftrenribosquicquam  caoeri^ 
muito  cccthisefthercdetnrcripcuiii  inpaganicisnonpodc  iilapcterebont: 
qux  teftacof  iO€:>ftcisrcLqueric.  Non  modo  d  in  cadrenfibus  hcrcs  nullus 

icr  ptus  proponacur  (  quoJ  difticilius  clt:  vc  coiuingai)  qucmadmoduni  ^ 
Contrjr:o  ll  calfci enliu  ij  tJncumnioJo  bonoruin  com  i.iiituncin  fuuni  hc- 
redem  inlhtuiilct »  CJ:tcratius  bana  cantjuam  mcelhci  uctunctiadlcgici- 
mum  ems  lucccirurcin  peitmerenc  /.i.  C.  rW.  Vcrilm  etiam  (i  in  cailren/i- 
bus  coberesa'iquis dacns  fic »  fed  qoi ea nohient  adire  :  Nam &  dloca(ii' 
veniantfacceile.itesabinccftato  t  quod  difertd  rcriptom  efktnLM§il.tih^ 
Anjquiainilesquidc  bonis  caftrenlibos&paganicis  itatcftacur vtdiuer- 
fbs in  iishercdes  (ibi  eltgatduorum  teflatoruin  vicc  funptui?  Ica  cacioci- 
natur  BaUusnoflei  adcumlocuin  »  N..*cinrMbc:litervt  libi  vidccur ,  cx  hoc 
iutcrciis  non  eile  idco  iutcr  hcrcdcs  iftos  locum  iuri  .idcrclccndi.  Quta» 
inquiC,  iicucex  diiicrii&diucrioium  cclbmeiuis  lus  coniimdionis  non  po- 
tcii  conungctel.{/fiibc9it(lki9ntt6.D,  qHtLmti4,9fi0fi»4ntitt.  lu  ncqucius 
adcreTcendt  locomhj|bcrein  teifaimen(ia«  &  hcreditatibos  diuCvroTom  te^ 
ftacorum » addicqueracionem  racioni^Qijpntatnanqoic»iustdcteiccndi^ 
cadcmcauCicficiemcproiicilddcbitviae  vnus  &  idemdcccdatpro  paitc 
tcftiiu$,Sc  propirce  mccftacus,  qur  raciocclTat  in  tcflamencisdtuerfurum: 
fcd  quod  cum  bonaBaldi  venia  (Sc  pace  di(ftum  vcliin  ,  parumfi  bcil.scft  • 
toca  hxc  ratiocinatio,  ncc  valde  Canco  viro  digna.  Primum  enim  falfum  il- 
ludcilmfbtcm  uuim  paganicis&  cailrcnlibus  bonis  alium  acque  alium 
bnredeiBi  £^irtungi  loco^dioerforam  teftatorom.  Fatcor  quad  duonim 
.bbfbihom  doas  here&atdhoc  cafu  incel  1  gi ,  vt  Caius  fcribki»  Lft9rurm 
17.   liilMnus/D^  de  tejldni.  mtlit.  Haflcnus  aiminim  vt^ti^m  in  tes  alienaoi 
qood  incaftrisconcracflum  cncc  folus  is  teneacuri  qni  csnrcnfiuni  rerum 
hcres  inft.tutus  encc  1  ac  extra  caftra  contraftoarrealieno,  is  folus  obligc- 
tur ,  qui  cxteraruin  rctum  hcrcs  fcriptus  elTec ,  quomodo  ibidcni  Catus  in- 
lerp; ctatur ,  fubiiciens  huic  conucnicns clFe  refpondere  j  vc  cx  quaqua  caufa 
dcbeatur  milici.vel  huic  hcrcdi  vcl  illi  ipfo  iure  dcbeatur.  Sed  ncgo,  Habcn- 
dain  idcb  teftacorcm  militom  pro  doobus  teftitoribus  in  caetcr is.  Idqec  ex 
co  manifeft^  apparet  quod  fupradido  )oco  rcquitor  spod  Ciiuttvt  Si  aherv- 
tra  pars  bonorumxri  altcnoyqood  ex  ea  cauia  pendebir»noa  fbftMlCs  &  pro- 
pter  hoc  is  qui  cx  ca  [>arte  hcres  inAicucus  e{l,non  adierif^ahtrum  «jni  adi^ 
fcc  compcllendum  eflc  aiic  defenderc  cotam  hcrcditntcm  >  aut  totutn  ( fico» 
nini  lcgcndum  cfl,nQn  roMw  )  creditoribusfohicie.  Hoc  vcro  cur ira^Nffi. 
quia  vnius  iclUtoris  vna  tantum  hereditas  lila  cll  ,(.]ux  ln  ci  adniictjr  hVlio-  • 
nemduaruinhercdiucum  in  pctfonis  hcrcdum  ,  adiuipcdicndam  pam- 
mooiorom intereQsconfo/foocm»  nootamen  fimplfcitcr adtmttic  &  inii- 
^ttnft^jCed  ad  certam  vfquefioem  >  &xjuateni|s  ficri  poteftcictadifpefidioiB 
creditoruni» quibus vtiqoc  noccre non  pocuic  diuino  patrtmonij tCtftlKtow 
fada.  Cxterum  fi  generalitcr  &  indifttn<f^cdici  poilctadmiitcndam  fidio- 
ncm  illam  duorum  tcftatorum,&  duarum  hcicdicatum,  fieri  certc  nullo 
caTu  polTct ,  vt  nccciljtas  xris  alicni  foluciuii  quod  cx  vna  caufa  pcndcrct id 
aliam  caufam  tran&faieiur.  Nou  uiagis  quam  vt«u  aljcuo  cujuiciium 
'•^,*\;,     '  ■,y       •■>  0     i  ■■  '   fo;-^"^<*,j?i'->  ■■/ '■  :  ■-■  .'■'  abiis 
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aliusobftii&gaturobiiKoluni  quod  alterius  qu^m  dcbitoiis  hfrcifiiet^  ' 

Scdnequcex  illa  duplic  s  hcrcditatis  fidlione  faftum  cfle  vt  intcr  milUili 
hcrcdcs  iuri  adcrcfcendi  locus  non  fit ,  illc  idcm  Caij  vcl  potiils  luliani  tcx- 
tus  luanitcllcpiobat.  Neccnim  ticlio  ilia  inipcditquommus  ci  qui  partcm 
vnani  boitorum  agnouic  ,  adctercatetiaminuitoaUcracumruo  onere  >4i 
,plus  tl^  illa  onerif  habeat  &  tacommodi  qu^m  commddi.  Hadeous  /alr . 
tem  vc  qui  parcem  fuam  adiic  vel  heredltatem  tocam  ddendefe  cogatoryvei:"^ 
totum^reJitonbus  Iblucrc,  Ne  fcilicctaliterpofito  iurepriuilcgiutn  militit' 
ad  creditorum  iniur  iam  traheretur ,  0.  eos  ob  patrimonij  diuifioncro  a  ccfta-' 
torc  fic fadam  in  damno  morari  oportcrct:quod  ratio  non  admittit/./w/>«- 
bcri  dfO.D .de ac{min*tti!or,l.a  m {iUt(sfamilt.is  i%.i7ifiii.  D.  cie  teP.Am.  mtitt.  l.piiM- 
fumiiiM  n^.f.Diut  i.w fin.de  /f^4/.i.Idqiie  benc ,  ac  longc  mcliusquim  BaU 
dus  vidit BarcoluS)  mii add,§*litlunM9  opponcns  tanquam  contrariuni  quod 
fcripcum  tfkmdtl,  ftfuk  ewndkim  i/S*  A fif/&.  mad,  vfiuf-m  Mmiti.  exiltuerfis 
teftamentisiuf  CMiiundionis oon poirecoatingere  »  Refpondet teOLiind. 
l»fifiA  €t»ditione  duorm»herediMes  ejfe,  Atind.  $.  lulian*n  ,  non  Hi/t  vniu$« 
Quamquam  hocipfum ,  tpco  iudicio,  vcrc  magis  q^Am  rcde:  Potuit  enim 
&  debuit  mcliut  rcfpondere ,  quod  nos  in  fuperionbus  Dccadibus  quas  de 
iure  adcrercendi  integras  conkripfimus ,  non  femel  monuimus ,  Intcr  co- 
heredcsnona:{limari  ius  adcrcfceodi  ex  iuc^  coniun^ionis  ,  cum  habcac 
locum  ctiam  inier  ihuitos  >  quan^umlibet  ce  ac  verbis  difioodos  ,  fed 
ad  ius  praUationietQtam  eam  rem  pectinere  vt  '^ui  ex  Goh«redib.ot  inuiceiii 
tConittndH  fiinr  •  difiundis  ca:tcris  pra^ferantur  LitemquodSMnwiy.f^U 
•LfiitsaMii  66.  *jD*dthtrtd,  inflit.SoKwwc^ut  inter  icgatarios  dequibusa^- 
tnrln  d.  l.   fuifcondiciene  >  &  fidcicommifrarios     aljos  huiufmodi  fingu- 
iaresfuccefTorcs  id  obtinct  vt  iusadcrcfccndi  cit  iurc  coiiiun^ionisarOima- 
ri  oporte.it.  Non  ncgo  tamverum  effe  quod  vulcBaldus  cx  dtucrfbrum 
tcdamcntis  nonpoileius  adcrefcendi  locum  habere  etiam  ioter  hcrcdes» 
qium  quod  lorflC*  ait  in  d.  /. /ffHh  coadteime  ^  £a^,  dhierfii.teftaflH»>HiM|i^ 
poflfe  ioacoiiiuodionis  cofitmgete  » ledocg^lB  hoc  lpi«  toniun&6^ 
^ftimandumc/reiu^^Cfc^ccndiinterheredcs  >  &rationemiBaldoaltatam 
cxedqueiore  peticammalam  elfe  contcndo.  Sicut  &c  iltam  proprcr  quani 
.  rccepiuvn  cffcait  ius  adLrtrcendi  iti  liercditatibiis.  Nc,  iiiquit,  dcccdat 
quis  pro  parte  tcilatus&  pro  parcc  intellaiui.  Ali.i  cnini  rntio  vrnor  qi  x- 
tcndaefl  ,  quam  n94^ctiauiinPccadibusatcuiin^us,Cuiu  dciundtoquo- 
que  pjtrefamilias  int^ato  PQ»|cbmjniU  loaiyttiljfcm'^ilto 
j;eccqheredes,qoamuisjnnicoa  t  quoumeo  cafo  verej^d^"o6n  cflatlic 
^l^^^oiure  deG«K)erec  propartetcAatus  is  qui  niiUam  penitttf  tiftir 
''ici^fet.  Sed  nequepofcftratioh^rcbonaelleinmiliteiiiiquf^jCtl^. 

iure  fingiilji  i  ,  vt  pro  parte  tcftarus  pofllt  dcccdcrc  &  pro  par-  ■ 
^  sj.I.Jtmiles  6.D.  dc  t,Ji  int.  milit.  Dcpiquc  in  /pecic  d.l.l.Ceod.  ncn 
idcoprohiberi  ius  adcrefccndi  intcr  cohcredcs  qubd  vnus  jnfliiutus  cAct 
in  boais paganiQis>&  alius  in  callrciibus,  apparct  manifcUilljuic  ex  eo  qubd 
jDon  aliad  refcr^ljlicAC  Iinpec^rcs  etijunfi  miles  hcredes  piores  inftituidcc 
ip  bonispjga^|j^aVpilm.autinXoliaC|^c£^    Nam  neqoe  jnterj^aga^ 
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Clninecfiquiscic  funUo  tan  um i aut  cx  fc.nt)o  1  n  pliciter  inlliti.tui Cii 
smike  ,  ob  id  niagts  rcliquani  luicilitaicni  luie  adcielcenJi  ci  nlccjuatn: 
'  ^ujij.u  s  ponerts  rcp.iu  aii  hiicuiiateni  kgiun^.  ni  ;-b  cnmihus  intcflaii' 
iirCvClioribiis?  fitrciitc]nc  j^uuu>  bona  vacanna  &  au  lilcum  cJeuulueremur. 
d. .//  */ii/«,iund.4r«./.vi<./>.//f /i(cir)SLr*/«4r,Neqtictainca  vcidqu  ^uam^i- 
xcrir,plunbiis  mftitutis  heredibiii  m  bonis  cattrcnlibustamuni «  aut  in  folit 
pag.inuis  plurca  tdcitco  pluiiuoi  hominum  hereditatcs  intdligi.  Fidio- 
ncmcnimilljinplurium  bcredauturo  inducit  phiralitas  non  heccdamfed< 
pacrimemorum.Omniuin  auiem  bonorum  paganicorum  quatcnus  caftrcn' 
/ibusoppununtur,  vnicumduntaxat patrmToi  ium  cilc  cicditut,  licut&ca- 
fticnliuin  omnuim.  D'x\  tfhuierms  lAj.rthfwu*  ifffonurnur  ,  quia  njhil  vciat- 
etiam  pagunica  (k  diltribui  ifn  litc  vi  diueidtatem  quoque  aliquam  pa- 
trimoniucumcoodiiueie  vidcantur>  Putafimilcsinftitiiecithife(!cmvniiai 
t%  bonispatcfnis»4Hum  eaimateniis>Tertiumei  boniscaneria^AntvCfiri/*- 
^cmmim  vfJm  fnmifJXiit  tefif»tjittlit,vwam  vrbanoiu  prxdioriTin  9  alimi. 
iufticorum,tertium  caeterorum*Sed  tamcn  vcrius  eft  mtiiam  hoc  cafn  reue- 
Xtindttcipatrimoniorum  diuifionem  ,  at  tnnc  t  intiun  cumfeparauit  milcs 
jAganicaa  caftrenfibus  :  quoniam  hxc  lola  diuilio  fauore  inilitia:  bda  cft 
per  conftitutionesjinquit  Paulus  in  iherechsi^.f.hD.j^iml.mtfi,  vbiobhano 
caufam  ekgantcc  ait  ,Siniilesaliumcartrcnlium  ,  aJium  OBicrortMn  bono- 
rum  hercdcm  l:ecccit»non  ciU  locum  tttdlcio  familidMrcifcimdk»Noo  iiDagii. 
quitn  €km       cftin  corporibus<*  Momnia  in  nominibaHiim  >  Ncn-pe 
<^a  ficutinomiiuidcbitorutn  &  iura^omnia  hercditaria  ipfo1flrediui(afiiot 
,  pcr  iegem  duodecim  tabularumioicr  colieredcj  /.i.  C-j^cert.fet,  /.  ^^Cm^nm 
fx flttrib.hereJt dltbttAii  ^  pntrimonium  caflrenre  Jiuifum  efl  a  fzgtmtoet 
conftitutionibus ,  non  hnnlitcr  bona  patcrna  i  matcrnis  ,aut  vroanaprxdia 
irufticis.  Nc:  quod  ctiam  his  caiibus  inik's  patrimoniorum  diuifioncm  m- 
ducere  volueticjad  re.n  iaciec ,  quia  non  foia  militis  voiuntas  hot  ius  Eacerc 
poteft,red  fola  cdftitutionum  authoritav^  qua  peodct  his  omne  militarinm- 
tcftameiitofimi. .  Neqtie  igicur  pluralitasheredum  inlblis  caftrcnfibuf bo- 
m's  >  «iit  in  felis  pagsinicis  inducerepotcricpatrimoniorom  diuinonenH-  ' 
auafHponftitntiones  eo  tantibn  cafu  indii^m  voluenincquo  miles  cafticn^ 
fiasl  paganicisdiftinxeritiinftitucndo  vnum  vel  plures  in  caftrenfibus,a)ium' 
verb  vcl  aliosinpaganicis.EcJquepertinetquod  Caius  tcribicm  </. l.fiieitJ- 
rmn  inprimip.Si  certarum  rcrum  heredes  inilitucrit  miics ,  veluti  alium  vt^ 
banorum  pFcdiorum,alium  rufticorum^alium  conerarumrerum ,  valere  iO- 
ftitntionem»  perind^uehabcri ,  atquofi  fioeputibiiseoshcredci  infittoiA; 
fettr^ueomnes  fuas  per  prarccptioocmcoiquelegiodddiftriboifisKVcA^' 
telligamnB  noltam  hoc  cafu  fteri  patrknonio^nm<Uuifionemiiitctcobete- 
dcanotf  magis  quod  ad  zrisalieni  onus  pectinct  quam  <|uod^  <«ienVfe4 
ibter  eosproxquispartjbusomniadiuidi  onerahcrccficaria,  quomodocon- 
tingeretuex  partibus  hereditariis  fine  partibusfcripii  circnr,  ncmpc  cjuonia 
totumpatrimoniumhoc  cafu  diuifum  eft  nec  quicquam  fupereft  in  hcreditar 
tcquoajg  caufam  iiKcftaci  cadcre  poffit,  Aliud  eflct  fi  milcs  ex  cribus  bono- 
liiin  genefibusde  duobustant&m  difpofuifiet  pute  ihfticneAdo  vnnm  bcre- 
'  idem  ex  patcrnis  bonis,aUiNn  cft maternis»  at  neminem  ex  caeierif  vtfn  - 
tm  mihtahdi  78.  IXir  bartdMf^fant  cnnbii  non  Jubtrcnt  iiogoli  iarc  femi^r 
Ci|'^ln  boois  qoc  ncc  pttcnu  efieiit  >  Jicc  nateriis  locus  efiet  legttim» 
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liMBffioaLQgft  rati««^reiittttbffti^.^'iiM  m/if4^/ ,  vbi  euiaemer  4i. 
.a^iiin  iuscodteNrliacpafttiaaBilite»&  inpagano.  SicmecondltaH 
islocns  dcbct  cltorf4^<mi<nMV»  ^««<».Ncccani<nconfMii<««#l^j 

yidto  vcDc  intcrprctrs^vt  c6  rragU  infpede /J^cmM»  intereosIomSr 
Juri  adLrcfcendi,li  modj»  tcfbmentiim  non  iurccomoiuniyfird  iure  milltis 
faCtum  proponatur.  Si  cnni.  hercskriptus  ex  vrbanis  pr^diishcrcditatcm 
omi/crit  noR  idcirco  adcrefcct  pars  eius  c*ierii,red  ad  intelbii  heredcs 
IWiddnl>iepertintbit,Nonfccusacfiab  inicio  foJoshjcrcr  ptusfujffet  in 
vrbanis  prcdiis»lDrcliqua  antnoilirpnttttlc  nemo'JJ.fimUcs.  Quid  cnim  rc- 
fm  fiBc  volunttkearmibtiift^^  cbofidercslAn  in  rcli- 

quisbonisncino  inftitutusfit,  Anvctoqui  iiiftiitnifiMfiinit,oitoiftfimli«- 
xcd,tatcm?VtroqMenirtiirumcafuearatio£w:it  nt  iiis  adcrefcemii'locm 
habcre  poflit ,  qubd  non  lam  ertcftatoris  volnntatc  proficircatur  ,qu4in  ez 
Jcgibns,quibus  tamco  l«(us  nuUui  cft  in  teftamento  mUiti»qi|o(iiure  inili« 
l»ndiimfuit,fideconihilnii!esexprefliiudixeritf 

E.RItOBL  DE-CIM-.V:»...    •  . 

T  %  i  quarproximocapite  difpBUuifnus  dc  iure  adcrefcea^* 
^  in  hcrcdiiaie  ex  tcftamcnto  militis  longc  aliter  ciuam  ab  in- 
.•  tcrprctibus  noflf  is  traaari  folcantxomprobantur  apcrtjflimi 
^  €%  f e6r!Kt»lfi0  AntOHillj^od  cxtat  /«  K  i.  C.  Je  iefism.  K  I .  . . 

^«5»i»^^««.t«i*»«Ki|oid*^ 
m  toto  inre  lex  cft  de  mthlaribtifftcftamentis,quaJ«iidioti«iwcqu«fU^ 

nc  tcncbias  oftudcnr  inrcrprctibus,  Vt  rclcripti  clcgantiani  viderelonW 
tuermt,aluidcjncab  Impcratorcrefponfum  credtdcrintquiinqiioi^etvcrt 
iorisrationc  rcfpondcri  jlebuit.  Nafcitur  autem  difficultastota  cjt'eo  dbbl 
poftquam Impcrator dixit,Si  miles fpecialiter  io  bonis qux  in  paranicolu! 
bebat  aliijuem  bereaeoi  feccrit,alium  vcro  in  caftr^libus.  &  h,c  qui  i„  ca^ 
Ihrenfibus  fcriptBseft  ftdire  noloedt,noa  iddrco  eum,qui  in  pacanicis  fcrf 
ptus  cft,caftrenfia  petcrefofle,  fcd  ab  imeOaio  fiiccedentcs  vinfrc ,  fubiuol 
git  in  harc  verba  moJhftmnmlt^f^hfiitutus  mn  es ,    tifuid'»  tr^etufmartm 
tmm  c.tfireyfiA  bond  Md ie  f9ninertn$ln:jfi,  Qjiornrti  VcrbOrum  viddlt  ofanifl»  • 
non  alium  fcnfum  cftc  poflTejqaam  vt contra  id  quod  ^fytmqij^oBtcaSfeX 
£t  in  quibus  fuerat  inftitutus  hcres  is  qui  noluit  adirc  hereditatcm.pertineit 
•dfcohercdcm  inftitutum  in  paganicis,  idque  jure  adcrcfccndi,  nili  ljquid6  ' 
^^^'"^«•«'«'••««ili"'*  voluotas,qu6d  id  iioIucric.Hoc  vcrb  pucnat  eui- 
i^*^tt|jt>niiiibwioftj^^ 

Sed  mahdvti^^eo  cafu  quo  cx  pluriboshcredibus  vnotinHttotos&in  bo 

IHS  paganicis,«r^iTiurin  caftrcnfi^bus,proptcrdioifioneiniIJampttriiBooiL.' 

rumquamconftituciones  de  militarium  tcftamentgjrum  priu!lciiya SS' 
^rj^^^^T^.lSi^iL^"^;"  rencent.in  .nfgnis  Papiniani  l^^^t^ 

.S£^'ti^^flSS«^^  fadsobfcuit 
»^  AftCO^IHMWfWfimi^xplicatasfcp  ent  Decad 

llt^Wot^oaiio^toa^ 
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coics  crudiCionis,quem  Accurilus  nofterpaflim  referc  &  probac»  cdm  fupra-^ 
di^  verba  non  alicer  ad rationem  iuri« tccommotlarc  podec ,  Dixit  ict  eflL 
accipicnda>vc.cameniaciiprobatomjntclligatur  »  Noluiiremilicem  bon^ 
/ua  caftcenfiaperuenire  ad  eum  quemrcnplcractnpaunici«j  hocipToqubdE 
nonprobaturcontrarium.  Quam  incerprctationemoarcolus  cjuocjuepro^ 
bauit cum  nihil  melius  habcret  quod  diccrcc,  Accurfius  autcm  >  Jicet  a  loan-f 
nerar6  diflentiat ,  hictamcn  hbivjfus  cftaliquid  Iiabcrcquod  nitlius  dici 
poffitjNimiiuiii  liqui  J6  probari  poflc  qtod  tcAaior  nolutiic  bona  caflren- 
iia  acquiriiuraadcrercendihercdjpaganicocum  >  cx  ipfa  voluitcatc  de^iw 
&i>qua(iinftitocadovoitm  inbonispaganicit  hoc  iptu  prohibaille  videa^ 
tur  neii^ccederet  ilieincaftrefibus&  contrSk.  £x  eo  nimirumquod  dici  ^oiee. 
indunoncm  vn  i  us  cffit  exdunoncm  alt(»i05  volg.i.i  Ar/i  T^r^tor  12.  i>.  dtutdia^ 
Scd  vc  bene  B-aldus  notaCiincidit  hxc  incerprccacio  in  jlLim  Ioannis,nec  taml 
alia  vel  mclior,  quim  clarjor dici  dcbuit  ab  Accurlift.  Quod  cnim  loanncs 
llmplicitcr  dixcrat  probari  voluntatem  hanc  miliiis  huc  ipfo  quod  non 
probacuccontrarium  >  laciusexphctc  Accucnus»petica  raiionc  nuncam  cx 
verbis  >  quam  es  vbltintate  teftatoris.  Vejrilm  ae<|ue  imerprecatio  loaonis: 
vera  eft>neque  Accurfij  explicatto  &  rattocioitio  probabilis*  llla  eniui  ver- 
hxo^S^OMfrttkiturt  qaae  liquidam  6e  nianife&am  probadoncmexigunt* 
non  poiiunt  admittcre  intcrprctationein  eius  voluntacis  quaetanciim  iitprf*! 
fumpta.Cum  pracfumptio  foleat  opponi  probacioni,pra:(crtim  vcroproba^ 
tioni  liquidx  &  manirefta:  l.Jt  thiro^r.tphnm  1 4./.  V'?././////  r> .<rc/  fs  i^.  O"  f^fi- 
de prcbat.hs.  vt  propric  ac  paititeloquentibuf,  nihil  aiiud  lit  Proban  quidli- 
qu!d6,quan}  Probari  concludenter^non  pra-iumpctuc,  Alitcr  demuucquam 
p  er  pr£raiiipcionem.£c  verboon  nili  fi-ufira  Bc  ridicule  poiSc  quis  liqoidjun 
proDationemrequireceeiusfei  quz  pcrfe(acis  probaca  intelligi  deDeM*4  . 
noo  COOtrarium  probetur.  Nec  limiieeftquod  AccurfiusprP.imiili  adfei^' 
txi*irC*^ittte/Um.fj(er>p9fiiyhi  [criptuiiiefl*Si  ceftatot  fan«e  tneotisfucritco , 
tcmpore  quotcflanientum  ordmaDat,  ncc  poftea  criminis  alicuius  coufcii-  . 
tiaobftri^tusfc  prxcmjtcm  dcdic  »ciu(quc  innoceniia  liquidis  probauosii-  / 
bus coinincndAri  pofljc  ,pofIrcniuni  cjus  iudjcium  adfcittL-  mui  l  s  obtcj  tu 
ponuelli  non  dcbcrc.  Eiii  enim  dici  roIet>  praerumendunj  innot.ciacm  o- 
mnero  quifquis  non  probator  fkOtcsexLrdfaa  p9*Dk  Jelm*e9r.i^M  ni$.  ufilt.fmk^ 
fauer»  in  ilUs  vcrbis»iM^i/e  arimme fiierit  frtymm.  Certum  tameo  cft  prohari 
dcbcrc ab hcredibus  innodeotlamilliusqui  mortem  libi confciuic^ niaxim^ 
{i  in  reatufueric  confticucus,Probau  (cilicet  bona^^rimum  dc£uo&i.£iot% 
deinJc  alii  mortis  adfcicx  caufa,  p-jtafurorc ,  vcl  dolonsalicuius  ftnparico-*^  . 
liajvel  pu-iorcarrisalicni.  Quo  etiam  facto^fjluum  adkuc  ius  fupucila^-cu- 
fatori  prob.mdi  cnmiiijs  aducrfus  omnes  lilas  innoccntix  prob.itiouts  ,qux  ; 
fcilicec  quincumuis  hquidx  ilnt  non  camen  vfquc  adco  liquida;  .ac  ccax  cC'-^ 
^jpo0i}DC  vt  non  admittant  comrarias  admiffi  rceleris  probatiines,quas 
ofxo  fortiorea  effe  neceire  eft  »  quantb  faciiius  adfirmatio  pr6batar  quaiBL 
l^^ijl^nocencia  vero  quid  aliud  cfl,qu^m  fcilct  js  &  nocentisr ,  vt  icad^ 
cam,pniiatio?  Itaque  bcnc  lurec.w  rf^./.W/.  tnfir..  (^e hu quf  m»rufi'j*(e  .fn  er, 
duo  coniunccim  requirit  ,  Vt& dcfundi  hcredcs  innoccntiin)  cius  oilcn- 
^at^t  fufceptis  iplius  defcn/Ionibus,&  liia  ex  partc  crimcn  nuliuin  probcir.r. 
jdqiie  optiuaa£t.ucrationc>^uia  negari  noii  poccii,quin  uiagna  pra^f.in^pcio 
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trgieat^omraeum^iarijinicoiiMlinu  mdrtein  fibi  conrciuitiPropte<^ 

quam  pracfuiiiptionciTi  quavrgetur  ,  onerari  cani  probationenonmod6 ' 
accjuum.fcd  etiam  nccclT.rium  tll,Maximc  cilm  nih;l  vctct  ct  am  innocen- 
vx  concludcnics  &  ncce{r.irias  probationcs  adfcrri.  Puta  fi  is  qui  tahdic 
hommcm  Cambcrij occidiflc dicitur,Taunni co  ipfo  dic  fuincprobctur/;'- 
3.M  p,  irmf.vh  muDJe^tcufiff.  tdndis  iis  qtue  tnicltt  lul,  Chr.  lib.  5.  fentenufm- 
iM»fM&,mmtn,  futjt.  1%,  yerf,  Mxi etim*  Q(«ade  caufa  bcnc  Imperatoret 
PLdkil,C.fiA  ttfiuiti»f(er,poJ!,  Uc  l*qu<htnrf«»/yKe  innvientUliqnidufrtbattO' 
n^tis inmmendStipvleflheiSt ligmficcnt probatiencm  hanc non  i lolo iurc 
ficri  a  quofiunt  p\a:rr!Tiptioncs,  fcdabhercdc  ipfo  dcfim<^i ,  Pcr  probatio^ 
ncs  igitur  liquidasJcformalcsjnon  pcr  prarfumptioncs  Proindc  non  probat 
islocusquod  Joanncs&:  Accurfiusi^:  ctrtcri  \'o\imi    d.Li.C.  de  tejiam^mtUt, 
liquidoprobacam  videri  in  ca  fpccic  voluntatcnin::licishoc  rpfo  q'u5cliioiT 
protiaturconcrarium.Quis  ergo  verboramillormnftnfoscfic  potcrit?Aut 
n  4e  fenfa  diiirftari  non  poceft  yquanMm  erit  rati^  An.ibrtiad  Baldi  diftin-; 
£lioncm  recurrendum  erit,qai  ad  </./.inotat|Multi^tn  referreYtnmiteftator 
debonis  ruisdifpofucntfubappcHationecaftrenfium  >&  pflganicorum^aii' 
vcro  fub  quaal  a  dcnominatione      priore  tantum  cafu  proccdat  loannis 
opiniojPollci  iorc  vcro  nccefTariaf  fint  liquidx , ccrt^cqtte  probationes.  Ve- 
rum  nec  iftaquot]uc  d  lUHdioprobabjlji  eil>inciduc|ue  rurfum  in  aiiain 
Accurfij  diftindtionem  ad   /.  i.  CBftin^it  entm  Accorfius»  An  imiiesiofti-{ 
tueritheredem.vnaminbonis  pagantcis&alinmin  caftrenlibosiautcoa-*' 
trlktAfi  ver^hered^em  vnum ei^ vna  re  certa ,  fcalium  cx  alia»  Aotetiam  vV 
Batn  ex  vnci J  vna,  &:  alium  ex  duabus  vnciis  ( qaomodo  fcripiifTe  Accutfiu> 
aut  fcribere  dehuiflc  Baidus  reftc  notat )  An  dcnique  vnum  in  bonis  paga- 
nicistantum niiUo  addito cohcrede  in  caflrenfibus  Aut c contrario,vrium 
in  bouis  cafticnfibus  nullo  dato  cohcrcdc  in  paganicis  :  Primo  cafuaitnoii 
elfc  inier  coheredcs  locum  iuii  adcrefccndi  txdJi.uUfi  du»bH4  yj.T^.de  teftanr, 
wiUtJiSiU,fUm  ^i,§.ijk  &M.i$nrr,Nift>  In^oit  >  biona  vnfuapotrimpnij  noii 
iuffieiaiitcliftblilcndo  sri  altenot|uod  ex  Rtcaufa*contra^mftitcE3t/.j$cir- 
iMrttmi^ftf^tnhnHm  Lf.detejlam.  miltt.  Aut  nifi  hercs  inftitutusinillopatriitio^ 
siibsfit etiani  ipfe  prbximior  ad  fuccedenduni  ab  inteftato  >  vt in  d.l.filiM  §, 
•  l,<juamquam  poflea  magisprobit  vt  cocafu  non  iureadcrcfcendtfucceda^ 
tnr  quafi  cx  leltamcr^tOjfcd  potiih  iurc  agnationis  ab  inteftato.  Sccundo  ca- 
rnadnn^ttit  ius  adcrcfccndi  locum  habcre  tnter  c<?hcredcs  ,  nifi  contraria 
-Ulilitis  voluntai  piobctur  cx  L^.C.dt  ttjhfn.jnilit.cr  d.  I.fiiertanimit.po-  mip, 
Bk^,  ^c  ad  hanc  nimirum  dtftinAionispartem  refercndum  cfl  rccundum 
#i|ii<b|pradiag  difiin  Aionis  BaldiiTettio  autem  cafo  nrgAt  locum  cflcai* 
f$  adcrciccndi>nuein  bonispsganielstamiim,  fiue  inroliscaftren^ft^i^i^i^ 
a  ftiilite4riptu5prcponatur>&  /ioe  commilito  teibtorisilie  f  t ,  qiri^fj)tij« 
fuit,  fiuc  extraneus :  Sed  pro  eabonorum  pnrte  deqiia  niilcsno«d»fpc|faic» 
fatctur  locum  ficrilcgitimo  fiicccfTofi,f.\7.2.C.  cof/./ir.  Qucmadmodnm  cir<3t 
tciTipuscontingcrct,vtfimilcsaliqucm  hcrcJctn  poft  ccriuni  tcmpua  Ib 
bonis  omnibu${|^taiffct,iniciitn  totoquc  illo  nicdiotcporc  intcfiacicait^ 
A  locum  haber^filifof^  41  J>.  etid.  Huius-verbdiftin^onis  fatcffiuiF  uos 
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'B,:td4*  bdUiuti  >  non  etiam  poftcriorendefiiiiiptaiii  exdJ.fHiHi    i.  vt  ex  iic 
apparebit « awe  4e  illini  loci  ftaieiitia  ieqoenti  Dccade  diAnri  fiiniiu.  Se4 
lecundam  <lmiiidionis  parteoi  ommno  neganus»  tao^iukin  qaz  pugiietc- 
uidentcr  cum  eo  quodicribit  Vlpianus  ind.  Lft rmles imum  6.  D^ad, Ut^D^U" 
fdmjnilit»  Si  miles»  vnum  ex  fundo  heredem  fcripferit  ^credi  ciimi|iiamiiai 
ad  redduum  patrimonium  decefline  inteftatum.MiIesenim,inquitjpro  par- 
te  tedatus  poted decederc  &  pro  parte  inteibtus«Cui  non  di llifnile  eil  (|uod 
Papinianusi»/.^irin«nm//if4^.(/  y^.De^hered-infi'  tradans  de  tedatore  qui  bo- 
norum  fuorum  maternorum  beredeiii  hbercum  rcripferattpaccrnorum  ver^ 
TttnuD»  ootacexpreffim  afere   deteftatore  qui  non  nuUtabat » Vt  often- ' 
dat  «^uod  in  duobDS  illltpag^i  iieredibot  refpondet  >  Videri  eoc  iore  iidli*. 
tutoscxfcmifGbus,  nonidemie  indoobus  militis  heret^ibusilmiiiterinftt- 
totisrcfponfiirum  fuidc :  Cur  ita  veror^Nin  quia/Ic  teftato  milite,  vt  vnutn 
in  bonis  paternis  hcrcdcm  fcripfcritialium  autem  in  maternis/upcrfunt  alia 
bona  railitiSj^u^T  ncc  patcrna  ncc  materna  Cmt ,  puta  caftrcnlia ,  vcJ  ctiani  a- 
liundcqu^m  excaftrisquaefita,in  quibus  curanonaJiumhcredcm  quam  le- 
gicimum  mteftaci  fucceUorem  habere  mjlesjpoflSt«  confequens  cfl  vc  qui  ex 
patemis  tanciim  5c  maeeiinis  bonts  heredes  uripti/ttnt « (emiflca  ioie  iialicre 
neqoeant « qooniam  iu  fieret  vt  nulla  pars  ruGcdliooislcgltinibbetvdi  ce- 
linquerecur.  Acqui  Ealfum  hoc  eiletii  a  militeinftitntasex  re  ccrta  ius  hsbe« 
retadcrefcenditSiquidem  inde  fequereturinfticutos  cx  cercis  bonis  nulloco* 
herede  daco  in  cartcris,  Cic  habcndos  c(Te  acfi  in  totoafTe  ex  remifabus  fcripti 
eiTcnc,  qucmadmodum  contingit  in  hcrcdibusco  modo  fcriptisapagano. 
Ergo  velnihilcaufac  fuic  cur  Papin.  quxftioncm  propofucrit  dcteftatorc 
non  milicance  pocids  (^u^  militante ,  Vcl fatendum  eft  aliud  iuris  eum  c6. 
Attoiflefiacparte  in  milice»alittd  in  pagano»id  eiMos  adcreicendi  qood  imer 
pagani  iieredcs  locum  haberetiinter  miJttis  heredes  dcnegatfe.  Vidit  Accor- 
iitts  priorem  iliam  obie^ionem  ex  d.l.fimilerScd  poftcciorcm  hac  qux  non 
■nuntls  vr^ccvcl  non  vidic,vcl  diffimulauit.  Priorcm  vcft6  iic  diluit ,  vt  dicat 
quodlexait  f>-f<//Wricaccipidcbcre  viaiurc  ita  crcdatur,  fed  itademumii 
probctur  milcs  id  voluifTc.Sic  cnim  ille  intcrprctatur  &  uddd.x.z^  ad  /.5.  eod, 
tti.  Qaod  tamcn  prorfus  abfurdum  eft.  Nec  cnin»  aptiorc  vctbo  j  oiuic  V  U 
pianusquam  tIlorrr<///N/aut  v/</e//'r4iuri$pote(Ucem&  prxfuinptioncm  d. 
^oificacc ,  adexcIadci)dameioSvoluntatisaUccrqttiaipcrDr;cfumpcjoiiem 
torisnrQbandcneccffitatem :  com  vel  ipfo^meAccoruolicimei!  gcn- 
'■du^nt  Vlpianus  vt crcdatur  hoc  a  iurc  non  ^  iudice :  Kiii  quodctedit  joiicx 
qoicquidiuscredicadco  vcaliam  nullam  probacionem  rxigerepuf/Ic  ve/  da>- 
beacquamiuris  allcgationcm.  Scd  &  in  fupradido  illo  Papiniani  rcfpon/b 
incerprctando  quod  cxcat  in  d.  I.  qtn  non  mtlit  ih^t ,  cuidcnter  ci  rac  Accur f^us, 
dum  idquod  Papinunusait  dc  cantionibus  ofticioarbitn  fainilia:  ciciCcun- 
dspropceradtionesinterponendis  ,  Explicac  dc  adionibus  ie^acorum  & 
praEicgfttonim  nomine  competeotibiis^&  de  cautione^daOda  excdifto  Ptae« 
toris  Si  €uifUi4  ^uam  fer  lei.fdtid.  Cftm  tamen  loqnacur  Papiniaousdc  a6bo* 
nibushereditariisy  qox  qaoniam  ex  arquis  paccibus  contra  /ing.ilos  heredco 
c6petitur#funclicdc  in^qualis  ftt  reru  pr2legataruf(limatia,i;ccenicat€  in* 
ducunt intcrponcndaru  vicilTim  cautioml  dc  cohcredc  dctcnil6jo  fi  cjua  for- 
|^,^j^ut  cmcr^tqu^econtra  vnumcxhcrcdibus  infoliduoi  cxecccripunit. 
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'^s  indeiiMiiMtit  caoKibncs  poflbmnt  dicerc » vtp$  ifi  filU  to4Mf*mlmt% 

jHpn att  Papfnianus iiitcrponendat huiufmodi  cautioaesproptejr Iegc«raiw  . 
Ci4itiii(^uai|iuiffi  ^cnc  incertum  an  £iici<lia  intcrucutura  nt,rc(5lirriiiic 
catur  otiicio  tudtcii  caMtionrs  etrc  mtcrponcntias  ,  vr  cx  codcm  Papiniano 
traclnt  \  lpiJHUS»»/.^Ar/4^I*  ^<^.^.vnde  fao  (jujtfi^nmtn  fin.etJi.  titn!-  DrhenJ. 
in/hiHt.)  (cd  prtpter  .uicuipic  priu(i]uam  loquatur  de  talcidia^  dc 

qua  (icpofleii  rubiicit/4/w4i/4/^<^«4;ricinnuen$  intcrponend^scUe  caucio- 
Aca  omni  cafu  iiue  cectiim  ucifioe  incertom  faIci<Kim  internemorS»  vd  noa 
{aterttemuram.Necnpe  proptcr  a^iioncfi  in  rolidumcompccicuraa  fiueiam 
emer{eriiir>fiaeailiiacJatetnt9&:  iiuc  pcrfonalcs  Ciai  (luc  hypot!iecari<^,qu^ 
rnm  oinniuin  naturi  &  condicio  ill.i  cll,vt  indiuidua:      l.rern  heredttartMm 
6^.D'de  e:4t£l.vi(\'t  nihil  pro(it  coheredi  partcm  fuam  roJncre  .id  Iibcrandutu 
pignus  (i  non  ctMm  totum  (ohiat  d  i.heredes    idem  olrferi^.itHr  far/ttl.  ercife. 
l.firem  9.    §mni4 ^cuniM  D.  de  pi^aor.  eui.  i.in extcutiQne  ^u^.pen.De  verir, 
•kjsgt  >>ofr6  vix  Wlt  hodie  per(bnalis  adio  eft  quam  non  aliqua  h/pocheca 
Vel  expreda  vd  tacita  concoraitctur,£rgo  Vd  folo  hypochecarix  meto  noa 
|»oflant none£G;  vtfles  &oecct1iirir  cauciones  cciatiih dc  falcidia  nihil  qnar- 
ratur:  idq;  Accm^fium  nun  vidtifc  mirnr  ^  fcd  iMud  magis  qjo  l  fencenciam 
iliani  fuam  adco  improb  iWilcm  l)c  adcrclccndi  iurcintcr  militis  hcrcdes 
induccndo  cum  ex  ccrtis  rcbjs  inil:ri!ti  rint.proban  pncat  e.x  d.l^.  CdetefK 
milit.^  d  /./i cer'arittn tn prineip.D  cod.Ciun  tamcn  rcfcnptum  Imperatorii 
(lc  ^uo  t/i     5.  loquacur  lie  ccitamcnto  ii^^-*  quidem  a  milice  fed  iarc  com- 
.nttonrnoninflitarivtfequenci  Dcca<le4locel)iii|Qs:Caij  ver6  re&oniara  sp 
A.lfictrwum  nihtt  expnmac  dc  iur^  adere^Ctndi »  oe^oc  eunt  Caliim  tradejt 
quo  indicutis^  NllUcc  cnbus  licredibiiSvvno  ejc  praB4i<t'vrb.inji,}Ifo  ol  tvSjat» 
cis»tcr"o  cx  c.rterisjquifqnam  cx  lis  porcioncm  fjam  omircritjfcd  illu  quo 
omnes  a<.iicrint,atO[i:c  itj  quo  liullus  quxfiioni  dc  iurc  acicrclccndi  locus  fu-" 
percirc  polTi::  l^ongc^uc  .*liud  cit  diccre  Vidcri  cos  inltitutos  finc  partibus, 
totLimque  tei^acons  patrimonium  qiiait  Icgado  per prarccpcioncs  mter cos 
diXlributum  vrluiatt*  .Aliodyerodiccre,  quod  iiiterprctetderuoaddiin^ 
.  'Nthil  iiKercflfe  aniafetellainemum  a  pagana»  an  a  miiite  £iAum  <it*  Ntm 
.cUi  nihtl  inccreil  quod  ad  hoc  vi  vidcantorh^cdes  inftitutt  Cnc  partibvs*8e 
^lioiia  exqutbusilriptifttnt»yeitfdpcrpfsfleccpdottcntiisIegatii,>ft  proinde 
;a^jcri$  ahcni  f^l  itioncm  cxarqnis  pambos  tcncancur ,  qui.i  fciliccr  totum 
patriiTioiKtim  fuum  tcftacor  dilti  ibucrarjnon  partcm  duntaxat  vtind.  l  ani 
ijon  w/i//j^rf',c]ncmadmociHm  ad  lincm  fupcrioris  capitis  docuimus.  Intcr- 
cHtamcq  cum  agitur  de  adcrcfccndi  iuredc  quo  apud  Caium  fupraiiiCto 
3oco.verbtfm  nul(oin*  Q^tod  vero  ad  tertiaiii4iftinaionis  Ac«irfianic.par' 
tem  acciner,- Vera  ian^  eCU^cdinea  non  pcrftat  Accuciius  qoi  fongc  aiiter&-v 
ue  ey  Cua  (utcex  aliorum  .fcnt^ncia  difttnguit  i«jAi.c«i4»>.dc  qua  id,i^  litidB 
in  fequcntibus  tradandum  erit.£rg9  cu  11  neque  vCcernm  gIoifaconim,ne- 
^uc  BalJi  aut  alrerius  cuiufquam  iiucrpretationem  probcmus  ,  fupcrcft  vt 
conicctiira  noflr.Tm  dc  fcntentia     cn  ciulationc  <^  /f.proponamus.Putoc- 
:go  niendum  fubeiic  in  vcrhn  nolutjfe  lcgcndumquc  T/«/«77?',Tam  facili  A  io- 
{»ricoerrori>  vttypographis  &  librariisomnibus  facihoraiiusaut^anyii*- 
flor  nuUosjlittidco^nitcirc^cntxorquimi  vtprolitnrt  #  Mn^nt^^Miil 
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cidic  vt  fcriptuhodiekgtisiii  fwftwrpro  eo  quod  (cribere  dcbuit  8c  fer^ 
haud  dvhie  mltnt.  Hoe  autem  adnf i(lb»non  eft  difficile  aniiiMwtiiertere  ^ 
totius  claufuls  renrusfittUle  nimirum  vtadprfltGcdifitem  propofitionaii 
qtuehabcbatfcriptam  hcrcdem  inbonis  paganicis  non  poflc  pctere  botit 
caftrcnfia  inc|uibus  fucrat  alius  inftjtutus  qui  omirithtreditatcm  ,dupIeK 
cxccptio  fubiiciaturjVna  illa  fi  no  llc  cohercdi  fubftitutus  illc  qui  tuit  in  pa- 
ganicis  inllitutus.Nam  fi  fubftiiutus  clTcr,  dubitai i  no  oportcrct  quin  pofTct 
ille  ex  fubflitutione  petereea  ip(a  bona  qo^  aJioqui  pcr  iusadcrefcendi  co^ 
feqoi  oon  poflet^  cum  latiiks  pateat  ius  lobilitiitionis  quiim  ius  a'dcrefcei^| 
Altera  evceptio  cft  fi  non  liquid6  probctur  militem  ▼eluifle  vt  ad  here^^ 
in  pagaDicis  tnftitutuni  bona  qoo^ut  caftrenfit  pertioerent  fi  fort^  f :ri|^ 
in  ii»  hcrcycaftrcnfem  heredjtatcm  tdire  nollct.  Nam  vt  in  lcgc  fcquihir 
veJuntM  rnUttisfro  iure prHMtttrSic  enim  Icgcndum  cft  circumfcriptis  vcrbJs 
illis  tn  expeditione  ocf  upatitqux  tanquaii)  irrcptitia  lincis  intcrclufn  fnnt.Nec 
enim  nccciVc  eit  in  cxpcditionc  ciTe  miluc  vt  uirc  militari  tcftaii  pofiic,iiam* 
modd  in  roilitia  retcntus  fitynecdum  mitfus>fi  ios  vctut  infpkias,  quod-ti 
Jore  Pandedaram  9l  Codicit  ebcinuit  vl^ue  ad  luftintani  conftitution^ 
pffii.C.foi-de  fot 9t  ipie gloriatur initio  ciufdem tit.in^Inftit.Et  cx  qua  jil 
Dabile  eftllla  ctiam  vcrba  in  expeditiom  Mgtnttftiidditii  ciTc  ad  Conftati^. 
nam,qua;  cxizi inl.militef  15  C.tod.Cum  itaquc  fccundum  hancnoftram  hl* 
terpretationc  tam  apcria  fit  &  rationi  confcntanea  lcgis  fcntentia,quid  ob» 
fccro  impcdirc  potuit,quominus  cam  vidcrint  probarintq;  intcrpretC5?Vnu 
illud,quod  totam  illam  daufulamnon  pro  duplici  cxccptione^fed  pro  vnica 
.  condiclonc teeeperunf  dots  qeideitt  ha»6te  p^ttes»  fed  (^ftm  prior  nt 
tiift  fitpoftcrioraffirmttiuarAatpettdtpanlm  pro  eitccpttoncspartir^' 
i^dicionc.  Acccpcrunt  pro  exccptioiie>prierem  illam  partetn  nccatii  .^, 
ccptam  wnd§  fim  ntulocum  [Mbflttutiu  non  &.  Pro  codicione^r^  «  c|uii 
adfirmatiuapofteriorcm  hanc     lifttido  prohtHrfrMtrem  rttnm  cafh-enjtktt' 
ftM  Md  te pertinere  noluiffe.Cin  errori  caufam  dcdit  non  foluni  ilJuij  mcndura 
qu6d  fuDcrat  in  vcrbo  nolutffeM^  ctiam  qubd  non  animaducrtcrunt  ita  cffc  • 
accipicndnm  ciaufuhm  acii  ncgatio  pofita  eilet  poft  condicionc  fh&L  vtcrqj 
thiculus  repetitus  in  huac  mAvun%m§dhfifi9t  in  luttm  $itts fuhfmitns  es^  ^ 
fi  no  ti^utclh  prtkHmtfidmm  mummlhrtnp*  kms  ^  ti  ftnuttirevimtfe.  Quo» 
modofilmperatorrcfcripftifetnemo  dLbitarct  quinidipsli  fcnfiikt  quod 
hosrentimus.Atqui  nihilfcfcrt  an  ita  fcriptumfic»anquoniodohabeti«|^ 
gata  cJitio  pr.Ttciqu^im  in  vcrbo  mlutffe  nifi  qnod  conftrudio  vulgatZCiiir 
tionis  obfcurior  cft,  tam  proptcr  no  (i  bicctam  ncgaiioncm  poft  arriculife 
condicionis  in  prioic  partc  cJaufular  ,quain  ob  non  rcpctitum  in  poncriorc 
vtrumquearticulum  j?/r0ii  qui  tamcn  fuppicri  faciic,u:  cx  pr^cedcnttbuspTO 
rcpctito  haberi  non  inelegantcr  potuit.Gcter&m  n6'id  agereimperattlMi 
his  verbis  vt  altquam  ruperiori  propofitiooi  condiciooem  iniiciatf  fed  pb» 
tius  vtdupliccm  fubiiciat  exceptionenHvd  eSieo  apparcr,quod  non  italai- 
h\xfi modo  110  in  eius  locum  fuhflttutMS f/(quse  formnia  difticiliiis tdmitterfft 
3n  fequcntibus  vcrbis  dno  illi  articuli yintfwconiundlim  rcpetercntur,qui  in 
prarccdcntibus  coniunilti  non  elTcnt)  icd  ita  modo yiwon,quod  nihilnliud  cft 
^uam  mp.  Illud  quoquc  fubobfcurum  cft^uod  lcx  ait  m  hnc  wltm" 
.  tmmilitM prt  iitre ftrttmttt^  Quid  enim  necefie  eft  voluoutem  mtlitis  habcri 
yoi(Byjwindaccndttmiasadq»fe^^ 
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lubetiMercoiicredes  pagaqi?  Scd  sefpoiideiidaiii  eft  »  ita  pofito  iare 
fi(€Oilftilutioilil>usi  vt  in  teilamentis  militum  nullus  Cit  locus  legibuSf  ev 
quibastaaeoprofici(citurius  adcre/cendi  potiasquam  extcAantis  volun« 
tatc,  nonforc  rufficicfjtcm  militis  voluntatem  ctiam  de  qua  liguido  con- 
(larct,qubciimcr  liercciem  inftitotum  ex  bonispaganicis  ,&  inftitutum  ex 
caArcnlibus  iuri  aiicrcfcendi  locum  eHc  vellet>n!fi  cx  iifJcin  conflitutio- 
nibus  Et^um  eilct  >  vt  nudam  miiitis  voluntatcm  pro  iure  feruari  oporccat? 
>r«ftrttoi  c^  militibos  poffit  impotari  G  ^uancb  vdint  vt  vnp  cx  here- 
4ibusportione(n(4iamomitteme  portioilla  ad  alterum  perueniat  »  cur 
honexpreffi^  iUosinuicem  fubditucrint  vulgaritcr:  cum  rciantnonpof- 
ie  ab  auxilio  legum  expe^iri,  vc  iure  ajcrrfcendi  idfiat:  Quod  non  Ci- 
militer  imputaii  paganopoteflcogitanti  fore  vt  quamuis  ncquc  cohcre« 
dcsfuos  inuicem  fubflitucriti  ncque  voluntatcm  fuam  circa  ius  adcre- 
fcendi  aperucrityipfo  umen  iurc  dcficiens  »ortio  adcrcfcat  ctiam  inuito.  I- 
taqtteAtale  ^uid  pagtnus  voluiiTe  probaoituri  voluntas  eius  rcrnanda 
crit>  nontanquam  quar  fic  pro  iure ,  (ed  tanquam  ^uae  fit  iufta.  At  fide 
niilitistcflamcnco  agatur^voluntatem  ipnusreruabimuli,nonqua(l  iuRami 
fed  qu6d  ipfa  ius  fit»4c  liabenda  pro  legew  Dices  •  Cur  non  vero  iiabc» 
turpotiusca  voluntas  pro  fubrtitutionc ,  vt  non  elTet  neccfTc  habcri  eam 
proiure?  Rcfpoodeo /ubftitutioncs  omncs  vuigaresSt  dirc«^asrcquire- 
re  nenmodo  voluntatem  exprelTam^fed  ctiam  exprcdis  &  ciuilibus  ver- 
bit  deciaratam,nucam(iaibus)nucapaganis  fiaot  (nuUa  enim  hac  parte 
.incexpaganos,&  miiites  6iSkr€atizttklef,viriittiiiAiu/jJ^^  lyD» 
dt  vtU^iiri  &  pupiQfikfiitJ.prHikiit  %,Cm  impHk^  sHit  y»i^iOM^)Ulam.ve- 
^rbvoluncatem  militisvtabvnoexheredibusom^  porti<tad  alium  per- 
ueniat,facilc  talcmprobarietiamliqUtd^poiTcvttamen  pro  vulgari  fub- 
Aitutionc  haberi  nequeat ,  puta  Ci  appareat  teftantis  militis  eam  tuifle  vo- 
-    Juntatcm  vt  nulla  exparte nulloquc  cafu  agnatum  fuum  proximuin 
ad  inteflati  fuccemonem  admitti  vellet,  quae  res  cum  fucccffo» 
redi  inteftati.exdu,dai«nec  tamen  fubltitutum  vulgarem 
Ewiat^ctiquumncccfliMribeftvcintcr  cohercSct 
.  ^  ioaadcre(Mn<liiiNlttcac£tttatocumittiul 
.  ImpciitpfisAntonini  ttlolpBiB 
flegans  interpretao^iai 
^     irbitramufc      *'  .•  \ 
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■^j  RosEQjyE^^vR  iiacDccadetrat^acumiilumauem  fuperlo* 
j  .4^  rc  adgrc$^inriiD«itirtailcrerc6ndi  i»  her«dtttteex  tdS»* 
4^^'  mento  nilitistfc  de  iiiiIitaribiisceftaniedk«Prltoji  «tfteni  ^i» 

>      anobisoccuriic  inflitucnda  difputatio  e(l  Dc  fcntcntjadtle» 
A&i^  a\onci.Ji&m,4t^alii$9cru\%<^iififiIm* $.  i.D.dehn.Mn. 
Spccicscnim  «jnr  ibi  .  pnd  Papinianum  proponiturperciegans  tftjfcd  vicio 
vulgatr  Jcttionis  potius  c|uain  iui is  obfcuritatc  iiico  tuujcio  pcllimc  ab  . 
Accurflo^alafquc  inrcrprctibu$»tjiii  Accurfiuui  /ccLui  fur.t^ncccpta.Tra^tat 
loco  Papinunus  iie  luilitc  libcito  aui  cuin  Ciupiicis  gcncris  patrimo-^ 
nium  haberet,pa  gantnnif  fclHcet  fi!  camen&.in  c^ibcnrilnisherMem  loi^ 
p(eratTitiiii»iin  paganicisyero  SeiiiproAiuni»pt«terftb  in  toturo  patrooo»» 
coiamen  dimidiam  bonorumfuorum  partemexFrsetorisedidorclinqtte- 
'  retcncb.itur  (um  nullosiUciibcros  habcrefrpponerettm-Adita  ivcrat  iie* 
rcditas  ^  Tirio,Bonorum  ergo  caflrcDlium  in  quibus  folis  crat  illc  indttu* 
nis>Scinp: oiiius  vero  ;n  p.iganicis  jnititutus  nondum  adicrai,ign»r3ns  tor- 
tcadliuc  iibidelatam  5  aut  delibcrans  vtruni  adirc  cxpcdirct,  an  icpwdia- 
rc.  Quxrebatur  a»  apcrta  eflct  via  practerito  patrono  pctcnda:  buno» 
nim  poffeffionis  cx  edido  coatra  liberti  tabulas.  Dubkationitm  'lidebat 
'  exvnaparte,  quodhatcboiMtrumpofleffio,  qua;  patrono  accommbdani|' 
Sion  eunmilis  iiiiquain  pnttordatlibcris  contra  tabnlaspareatum.Nct 
'  cniin  alitcr  datur  quam  fi  vei  iam  adita  fit  hercditas  ex  tcnamcnto» 
vel  iam  petita  bonorum  paAciTio/rj.j.  $.  vep4tr§w$u  DMbon.  Iwtrt.  cum 
.  illa  quar  Iiberis  datur  ncc  aditioncni  cxignr,  ncc  pctitnm  bonorum  poilcf- 
£oncin  cx  tcftamcnco  ,  fcd  contciua  lit  qubd  cxtcnt  tabula:  cx  qui- 
lius  £oiiit  adiii  hcicdica&  vd  boiioiuni  poiIci£o  {»cti,.  liMt  ncuirum 
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l^roin  polle^  rccutum  fir,vcl  rrqtii  potueritjquomodo  /cripttim  ^  ml^ 
v$$/eo  i^.uintt./  $}/iid    D.at  hnor.pc/f.ccntr.  tabui.  An  cjnin  bcnorum 
poflcflit>  qii.T  ciatiii  filio  piirrerito  r.fl(  m  pcrfcquatur  ?  vt  piitai  Cuiacius  ad 
Papinianuii)  in  huiiclocuni?  ininiinc.Nam  neque  id  pcrpctuum  cft  fi  fortc 
pltircs  iintliberi  non  exhcrcdati.Ncque  minus  qucrcla  inoflicioii  tcllanicn 
^ti  aflein  peric^iiitur  (i  filins  exhcrcdatus  Ht  fbJu$f&  tamcn  non  conipctft  an 
^'ie.aditam  hcreditjitein  l.Tdf/mumiis  S.f. fietHifkin  DM  in»ff.teft.hn  potitis 
quod  perbonofompofrcRionem  cotra  r  ibulasquaeditur  patronoparti^a 
>.  iit  hcrcdiiJS  intcr  patronum&:  herctlcm  fcriptnm,vrproinde  hcrcdcm  prius 
"^cflc  opcrrcat  vt  (it  cum  quo  partjncur  ?  Stc  ideni  Cuiac.  ibidcm  putat  .Ma- 
lc.  Nanibonorom  poHcflio  contra  t.ibul  i.s  fjnaf  tjatur  p.  trono  rnmpit  to- 
tuu)  tciiaiiicntum  c^uamuis  tx  cu  iaiu  iit  auita  hcrcditas  ita  vt  (ir  neceflaria 
'  lieredi  fcripto  fioisaVoQdnun  polkflio  Tccundum  tubulas  U^  6.D.  de hnor, 
fojf.  Scd  qubd.&uorabiitor  Cw  caiifa  liberorom  jn  fuccellione  parentom» 
,  ciim  ad  pencpropria  booa  vcniant/rj.i.j^./4rji«f  DMfu9tiffit4i8.  /.  vii  Z). 
it ktnJUumM*  bcer^taoepnrris  tcftamentum  ipfo  iurenu])um&:  iniu> 
ftum  pcr  pr,rtcririonem  n  hon  cllcnt  cmancipari  leo.non ^HtMutt  ^.^^ajf.  D* 
de  contr.tabuL  quotl  <lc  potrono  liuc  pnrtcrito^fiuc  U;cccticnrc  non  pcrirfdc 
tract.>n  p«»tcft.P<jrro  in  propofita  fptciciicct  lam  atlita  eHct  htrctiit.>s  pcr 
Ticium inlbcytum  in  ca(lreniibus,Non  tamcn  vidcbatur  aditio  iJIa  fiiflicc- 
'  «ea4'  inBitaridufn  patrbnomvt  cxtndepoifctpetercbonorum  poHi^ffio-. 
ncm  contra  tjbuJaE,quia  nec  faccre  poterat  vt  cdntra  Titium  ^ui  adicrat  ca 
-bonoroilB-pofrefifopetereturyciimiioneactinflirutiisilleAffi  in  caAr^nbiit' 
bonis»quorum  ratione  ccrtum  cft  non  magis  bonorum  pofl^frionem  illflm 
poflc  compctcre,quam  qucrelam  inofticiofi  tcf^aiTicnti  ^./.5.    p.itr0nus  D* 
,  -  de  hrt.iilyert.l.i.i.tj} al$uf  c*if$4t  D.  fi  f]:$if  a  tinYtKt.mxnitm.  fit.l.  de  inofficU^ 
/v^.O"  Lvit.Cde  $tioJfc.te^4tm.Lrs^o  ciun  Scmpronius  nondum  adiiilei  cOn- 
tra quci'^  foliim  petl  bonorum  puflcdio  poterattniagis  clTc  videbarur  vt  no 
'  Avm  ad  petendam  iUam  admhti  patroniis  debcrct  pro  bonis  paganicis 

^uibus  tucrat  Sempronius  inniturus.  At  cx  altcr^  partc  noucbat  pro  patro-. 
'   DO qtibd  cum  iarh  adita  ctTet  hcrcdicasa-dl  itio^itamuis non  ni(iratione  bo' 
iiormn  caftrenfiom,Ex  «o  tcmpore cerrum  crat  non  pofle  libertum.fiiGcre 
omnino  cxirum  intciUri.Neqi.c  cnim  poteft  intcftatosdici  quivcl  vnum  e^- 
tcrtamcnro  hcrcijem  habct.Itaquc  quamuis  in  eo  cflct  Scmpronius ,  vr  de- 
latam  (ibi  bonorum  pagnnicorum  herediratcm  adhuc  rc^udi^rcpoflctjcuin 
«^^ta.meii  ca  rea  nen  pofllrt  iaccre  intcftatum  libcrtum  oui  lam  hcrcdcm  cx  tc» 
laiuento  habcbat  Titiumvtiruftra  Vidcbatur  id  expcctare  cuius  coqitus  ni- 
lil  o^ttmttnrLp^uif  itdfmfferit i\,D  d^btnJM^,  P^at(crtim  cftj||sn^O' 
nrisfiiaderet  vrii  Scmprenius  inftirutioncm  (bamomtttcre  quam  ^^1^'- 
Ccrcmailcceius  portio  adcrcfccrc  Tirio  dcberct  ranqnam  cohercdi,vt  it^t 
non  mint")s  p:ganica  quam  caftrcnfia  bona  ad  euni  pertincrenr^ex  iure  com 
niuni  ram  pr.xtorio  quam  ciuili ,  cx  quo  non  pcrcntium  paires  pctcntibus 
adcrcfcunt/.tr>ifc.C.^M4ff^.i»«0^r<rff/.^4r/J<ihiJcrgocaufx  fubclic  vttieba* 
'  /turiCtif  nonibuimpcrmittenaum  cuctpatrono  vtpeterct  bonorum  poflcA' 
^fionem  contricilpl^bcrti  aditaiam  t>^TitiumhcrcditatecPdikinjiM|^' 
{'^'^llicn  aliud  iudidaikul&^ii^idi  patrono  natum  cfl'eiu»petcad»0e»Qhiftf> 
^poflcffionis  contra  earoBi<Wy  nehis  ffUt^ntyxnc^xiAXyHoniimi  pMrenttm  pef^- 
^^Sjiim^99m  citb  ap.d(llt: 
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Siibiicit  cnim  vtrimtlUfMi/litmitritftiu^  ftfiwtUpttiMfMi^ 
€fpit,pmnie  Titk  ^dtrrfimityMefipMrtemeufdtmhtredtutU  aee^f/it^Scnwt^ 
euyprimam  tUamqiiaeftionciii  de  iurc  bonorum  po(refllooi»c6iltra'  rafa(ui>i 
ezalia  pcdcre  <\\ix  prius  difcwcnda  cfi:. Acfi  Jiccrct  qiiarflioncm  in  co  efles  , 
Vtrum  omittcnie  Scmpronio  qui  cx  relic|uis  bonis  oninibui  tuit  innitutut, 
&  nolcntc  illo  hcicditatem  adirc,pcrinde  adcrefcani  Tkio  bona  cactcra,ac 
il  agcrctur  dc  vna  cadcmque  hcrcciitace  plurib.  daca.in  propofito.enini  dujc 
^afidiiorum  homintimlieredttatet  eflc  tatelliguncur»€j^nr'miles  heredenfk^ 
vnum  inftituitinboniscaftr^nbusialium  vcro  iu  pganicisi/yfi»«fr«M  if^ 
$,\,DJe  teif4m.mtht.f\\ih  diuirum.eil  per  conilitutionespatrimonium  /irf**- 
redet  25  $.i.7>/^mi/.rm/r.Ita(]uenonpartcm.eiurdcm  nercditatis  vidccuc 
acccpillc  Titiusjfcd  aliam  prorfus  hcrttlitntcm  quam  qi;*  Sctnpionio  da» 
ta  fuic  >  &  fiinilitcr  non  vidctur  Scmpronius  inllitutus  alit^ua  c.\  parte  eiuf. 
dcm  hcrcditatis  qua;  I  icio  data  iucntj  quomodo  continucrct  h  ab  alio  qua 
inilitc  iadum  e(Tetteftamentum.Tuiicenini  ambo  (ennineViufehabereni^ 
frt^dem  Papini^nus  rcfponditM  /.fin>MfmAiM^4f  78.i>.iArJb«r#^^ 
fion  plures  nercdiutes  eHe  vii2ereiitur,red  vna  eadcfnque vnius  &  eiuOem  * 
iiominis  hercditas.Idco  nimtrum  rcfpodct  Papinianus  ad  pofteriorem  hao 
qu:rftionem  inciJcntcr  interpoficam,Vcriu$ribi  vidcii  uirc  inccnati  difef- 
ri  bona  cajtcra,id  cft  aditioncm  aTitio  facVani  bonoruni  caftrenflum  ,  non 
impcdire  quominus  Scmpronio  inftitutioncm  fuam  rcpudiantcbona  mili- 
tisomniapaganicaiureinceilati  defer.'ntur,tanquam  fincqucpro  cjiircnd 
busadita  ex  uftam^ntohercditas  fuiflct.Ctit  vcr6<lcfcruQtur  ab  intcfbto 
VpQ»  t^^l c«cen?Nob  tlij  vti^ue  quam  patrono»cui  hoc  cafu  competk 
C3C  edifto  ptirtoris  booonnBponetrio  abinteftato^ium  nuJIos  libertus  rel^ 
«uinetlibctosqui  pacronumcxcJuderepotHifrent.  Etita  Paulus  qu«<|ii^' 
{cribitapertiiiSjtrdclansdemilitelibcrtoquKTquc  duos  hcrcdes  tnftitue- 
rat,  quorum  altaromifciathcrcdiutem.M/^./^tfiw  i7*/>.  4e  ifjlsm 

■     ..  .  .  •  ■     .     ■  "'^i-^l 

£RROR  SECVNDVS. 

^iiiffimmbertditafeinilituldMproifHa  partedc€ipitm$^i 
.€mp€tfi^h$n9rmitptpefiievadti€^ftimit 

Ervm  hic  illa  non  inclcgans  infpcftio  occurrir,Cur  6\cit  Pa 
piniaous  bona  cxcera  dcfcrri  ab  intc{laco,non  cciaiu  hcicdi". 
taccm  ipfam^Nam  (i  venim  eft^yteftiquofi  ^ioiuios  fu^ 
poQitfaliam  videri  planeqdc  diucriam  nercdiutcm  in  cjua  S€ 

 pronins  ioftitutus  fuit  rationc  bonorfi  no  cafircnilu,quid  ob- 

Ccro  impcdit quomini^sreadiiueftaticaursm  dcdutfla pcr  repudiatione Sc 
pronij  perindc  fucccdat  patronus  libcrto  intcflato,     flnc  liberis  defunfto, 
&  quidc  cx  lcge  duodcciin  tabularumjacfi  nullum  tcRamctum  fa(ftuin  effct. 
JLex  enim  duodeclm  tabularum  illa  fuit  qux  iam  olim  patronos  ad  lcgiti- 
mas  libertoruin  hcreditates  vocauit,ii  quando  &  inteftaci  &nne  (uis  lictcdi 
>us  morerccunvt  luftiaiaaut  Kfcrtfis  fnJhuitJefiKtefMtrt»  Conftat  ao« 
|cm  in  Icgibas  dBsdcciBi  lat^aiigin^ft^^    eciqa  cos  qiil  teCWmaft 
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fcccront  fi  modo  non  lii  adita  cx  tcllamcnto  hci  cditns,quamuis  magis  pro- 
pric  intcft.iti  dicantur  ,ij  c]\ii  ^um  pollcnt  tcflamcntum  facciC,nuIJum  fccc- 
nuu  I.u^^DM Jjttf  le^a.Ccd  rerpondcndum  crt:Nonpofl"c  in  cafu  nol^ro  li- 
bertutn  dici  iiiccftituiii  eo  fincvt  ipfius  lc^iitna  here<litas  pro  bonis  paga- 
nicis  ci  Ic§e  i£.tab.  pairono  defemur.Cihn  (t  ius  iflod  infpicias^oood  cx  le^ 
gibus  duodccim  tabularum  obtinuic  >  non  poHIt  intcdatus  dici  libertus (|tti 
fl6  folum  dc  bonis  Tuis  omnibus«cflamentu  fecit>(cd  ctia  hcre^c  tcAamen. 

-  tarium  hubct  in  caflrcfibuSjadita  pcr  Titium  hcrcditace  qui  cx  caftrcnfibut 
fucrat  inftitutus :  Adcb  vt  folo  co  iurc  infpccio  dubitandum  non  fit,<]uin  ius 
criam  adcrcfccndi  locum  habcrc  dcbcrct  inpcrfona  Titij,ncc  minus  in  nii-. 
licis  c^iuiii  inakcriusteflatoris  cuiunibechcrc4itatc.At  vt  inproporitafpc> 

jij^^ftadttaoi  quocjuc  ilTitlocafireofcmhereditatcm  extdlimcnto  ^ii* 

^istnihilominds  inraftaii  fucccflio  locum  habeat  in  bonis  paganicfc ,  (iit» 
cofiftitutionifous  Imperacorum  qux  fcgem  doodcdm  tabojaru  ibccRse  funi». 
tongo  cemporum  tntcrtiallb9&  diuinoneni  illam  patrimon]orum>acdjncr- 
iicatcm  hcrcditatuhn  induxcrunt  d.l.heredes^.i.\.fa7nsl.ercifc.Vo^CMat  Ctjn» 
ftjtutiones,ccrpcrunt  militcs  teihri,adc6quc  taiftionem  hiberc  tcliamcnrrr 
non  iam  alcgc  duodccim  tabularum  vt  cxicri  c^ucs  Romani  cx  vcrbis  ilJis 
generalibtls  PattrfarnihM  vti fud  rti Ugafitt  >  f/«  iutifio /.  Virkis  li^fs  no. 
vtrh.pgnipi,  quani  cx  ipfis  conlUtutionibtis  quflr  miJittbut  tcftandi  quoiiio- 
^docunquc  veiint  8f  quomodocunquc  poflinr  facuhatem  dedcruntil-i;^  DiE» 
mutT rdsMftiti  j!afi,D*deU!lUmjnilteJ.i,if  iMilues  i^.CrMi.ProindeqdS» 
uisapud  Papinianum  ncgart  noBpoflitquin  bona  dcfun(5li  militis  nonca- 
ftrcnfia  rcpudiante  Sempronio  dcfcrantur  iure  intclbti.  Farcndiim  tamcn" 
efl  vt  non  idco  hcreditntcm  militis  vllam  pcflc  intcUigi  in  bonis  illis  non 
caArcnlibus.Non  enim  hcrcditas  cilc|;^occlt>  quin  vcltcnamentariadiccn'^ 
<ia  (i»vel  lcgttinia,qux  funiiiia  bereditaium  oraninm  diai(ioeft/.ir/>.^jr  ibr- 

^TtJt^fHUdJefigthuMari  i^o^lDiverlf^fimtpc.Axf^i  hxc  qnade  ^gimus  licet  ab 
iniciodelatafuerirSempronio  cx  tcitameiitOi  &  idco  potucrit  dicitcfti«»: 
meiltaria*ppfica  tamcn  talis  cn*e  Jciinic  pcr  rcpudiationcm  Scmpronij ,  pcr 
quam  fic  vt  qtiod  ad  bona  illapaganica  pertinct ,  teftjnicntuni  niilitisdcfti- 
tuacur.  Kec  idcirco  ramcn  cx  tcihmcntsria  poteil  fici  i  Jcf^itima  cuni  non 
cx  Icgcduodccim  tabularum,aut  oua  aiia^fcd  cxcoiiflitutionibus,  cjuaclicct 
non  mtnorcm  quam  Icgcs  vim  habeant,  Icgcs  tamcn  non  funt  fcd  fupra  Ic- 

'  gcsi  idc(&qufra  lcgibus  padlm  fcpafanttfc>to«Sq)ie  ture  noftro  aJiod  vft 

^ cedcrecx  lcgibua »  Aliod  ver& cz  conftitutiontbus.  Nonigttpr  poftit  q«ts^ 

"Jbeiie  dicerein'PapiniaiMfpecic  vllam  clTc  militis  hercditatcm  Icgittmeiii;.' 

♦Acmuhcrmrnus  ,  Patrcnum  hcrcticm  liberti  fuidcfiin(5)i  Icgicimum  dSl' 
"vbflfc.An  vcr6  falcem  Icgitimorum  bonorum  poflcnbren.?Nc  hoc  qaidem), 
icQamemum  cnim  amilitc  fa(fti)m,&  pcrTirijaditioncm  in  boniscaftrc- 
■  fjbus  confirmatum  impcdit  non  folum  nc  Jcx  duodecim  tabularum  qua  pai>> 
tede  lucllffiohciQceftaci  locutaeil  poftttvJlo  modo  iclntcfitoncrcjcdctii^. 
ne  poiGt  fieH#pi^^$^^  pofleftiom  Ottirab  imeftato  defcrtivi  ^'f^ 
re  cx  capice  Vnde4Cgiltmi.  Ncque  enim  aliis  defcrtor  iJIa,  quim  qui  vclioc: 
Jcge  duodccim  latittiatiim  vcl  cx  qaa«lt«r»  vci^cvaliqQO  fcnatofconfuJiro  kd: 

'Jcgitimam  hcrcdicacciii  vcl adbonorum  poftenioncm  vocantur  h:l.z.§.v/»:. 
J.yf^ pap.D,vtid.legit.mc^iiOiMm€ro  clVc  nemopottft  cum  milc«nucde  ca- 

J^p^^iufboBM . taotika i&^j;iototo^auifiiiKU9  icfraftii^httcdem  cs:£if» 


474  ANT,  FABRl  DE  ERKORv  l^AJSMAr 

tcftamcnto  habetTitiuin  io  caftrcnfi  hercditatcReli^uuift  igitiir't^tliib^« 
natlladtci  dcbeant,qu0inodo  clegantcr  ac  difertd  flio  inorc  Pnpint^ius  l<w 

?iiiitarffioiiliereditas,6c  vcqiiamuis  in  bunis  non  caibcniibustib  intcllato,o  ' 
i!cccHatur>nonnmen  Ieg'tima  vilaiiitcltati  (ncccillo  vc!  bonoruni  p  liif-  ..  • 
CiO  fit,  fcd  proprio  quod.im  ac  fpeciali  lure  cicfcrri  c.ini  u  Prxt-  -re  iitctlfc  ric,^: 
Propter  cjuam  cjuium  recic  Paulus  c^uo^iic  in  d.I j7  jutf  dnitffiu    .1)  de  te-jA 
ftdm.MUifSiQ  io(|uitur>vt  dicat  compcterc  hoc  cafu  patrono  ab  inteflato  bo^^ 
norum  polTcflioiicin.Non  dixit  Itgttmsmfiat  mdins vndi legitimi  (ed  «^iW  ■  * 
tejfiitot  ncc  mreUgitmt^Ccdiitreti/teflmt^iiod  longc  Jiuerrum  efl.  Ouuiis 
quippc  bonorum  po(re(fio,qn^  dcfcrtur  cx  capiteiVndc  li gitimi  ab  intcA;^]^ 
todu^fcdnon  vicimm  omnisbonorum  poficllio  quxab  inct  Aato  cll»dcicr- 
turex  illocd:Ai  cipite  Vnde  lcgi?imi:vtnccj>  cx  iiKj  Viuic  lihcri,uut  cx  .diOi, 
Vndc  cogiiati.Q^.ui  crgo  cit?  In  patrono  ciukIciv.  rv.  s  iiou  Ij  ibct  oil  iiatio-HjjK'" 
ncm  i]um  ad.iiictatur  proprio  quodaiu  luic  cx  jj.a p  luc  cdiai  <^.>d  «pci-iali^,^ 
tcr  cauit  Pra^tor  dc  bonia  hc  faoceifioiie Itbcrtoruin.  Patrooit cnitn  confafc'  . 
luitprctordcCercndoiisbonorutn  poffefltoncm  non  iblutn  conm  tabulalii>^. 
Aiortefadot^Uinentopir«etcriti  cltcnc,  feJ  ctiam  ab  inteftaro  It  ttitcftato^ 
cos  moricontingcrctt^tiialcxduodccim  t«biilanitirpi*  s'      lO  hr  crai 
tronis»vocando  cos  a  1  Icgi-  imam  liberti  hereditatem,  (i  m<«d6  s  abll]-,  foD  \ 
licrcdedcfunctas  c(]et>tainetli  libcros  cmaciparos  rchtj.iiii  •  pj  t)pjnt;ictar,»  • 
Quomadmodum  c  contrario  miuiis  iis  f  uicl>.it,t]iia;ii  oportcrct,in  c  .,cji;6d 
fuos  hcredcs  i|uoliibct t  id  eil  etianiadoptiuu.spationopiartcicbat>  ati^ue 
itaiti1d)iBf^po|e(latff  relinqaebat^yt  adoptionis  commciito.  patronum  i^. 
quoi^eu^liBhieQ^iutn  accepcrat*6niniooe)tcIadcrct,  cjucd  apcrtc  init^uutttr 
etzi  vc  ratiocinacur  I  iilin.iiii«^li.«f/.2>ryWciiQ|^/i^r^^  Propter  qetas caura&  (It. 
legcm duodecim  tabularum  temperari  aequum  (uitf  vtvna  c«p'artc lus pa<^ 
troni  aprartorc  augcrctur,cx  altera  vero  minucrctur,Propolitb  i::  cam  rera  ' 
proprio  ac  fpccijli  cwicto  ad  dckrcndam  patrnno  bonorui.i  di'iiiuia:  purus 
pollc.iioncm  contra  tal)ula&  1  bcrti  co  cafu  cjuo  libcrtus  vcl  ni-ilo.s  vcl  non 
uifi  ^iihercdacos  libcros  rcliquiffctf^nt  ab  intcftato  afHs  totius  fi  tcruiucn^ 
iuiciprtiidjttmit^  Q^an.quamtionncgo  poctiiflepatronuin* 

taiiiqitam  lcgttiroum  peccrc  botiormn  iliim  poflfcflSoncm  ab  inccttato  &  or 
capite  Vnde  lcgiti^mi,  fcd  eo  Jcmum  cafu  quo  Icx  12.  tab.i«>cum  haberet,  ac 
totorum  bonorum  illa  poifcfiio  clfct ,  vt  luliani.s  loquitur  tn  l.  ft  Ithmw 
hoeeod.tit.  ScJ  hoc  contendo,ii  quanJo  cueniar,vt  pro  partc  ttilatifs  I  bcr-» 
tus,     pro  paite  intdtacus  dcccdac ,  t]noJ  cucnit  in  iibcrto  militc  qui  m  c»-" 
ilrcniiLus  uonis  heiedcm  inlutuit  "1  icium  a  cjuo  fit  aditahcrcdjtjs,3i  inpa-i 
ganici$Scnipronium,qui hereditatetn  adire  noluciit ,  Non  pt>tic  vi/am  ii-4 
ber^miias  iegitimam  nercditatefn  intciligi :  Q^od-ncqpc  uici  pofbther^" 
ditas  qu^c  non  vniucr(a  bona  compIc£bitur,neauc  lcgititoa  qua;  nec  cx  dtt<nt 
4ecitii  tabulis^ncc  alia  vlla ex  lege  dcFcratur,fcd  tanrinn  cx  confUtutionibil^ 
qu»  idco  non  dc  hcrcdiiate  locutx  vidcntur  fcd  dcbonis  dimtaxat,&:  dc  pa- 
trimonio  militis  vt  coniiccre  licet  ex  dj.herecfet  15  \},i.f/imtL  erct/r.  rjr  dJ  ji 
Tntles  6.'DM uftdm.ir>iltt.$i.  cx  hoc  ipfo  §.  qucm  nunc  tractamus.   Et  conlc- 
qucntcr  dico  nonpodc  hoccafu  admitci  patronum  t.int|ua!i)  Jc^^itimuin  ad 
fabnorutnjiollcfdonemabintcftato&excapite  VnJc  lcgitimi,fcU  neccili- 
j:i5^i««Bi^mpr«tqtis  cscdido  illo  De  bonis  &  fucce/IiQne  liber^ 
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cafucjuo  dixiiBus  aimictenduiii  cum  cfrevclcgitimum,iJcAquopoflitcIi<> 
cere  (c  vocatuiu  ad  rucccilioncm  iiberti  ex  lcgc  duodccim  cabuiarum,  quod 
comingic  ^aoticslibertiif  velali  tnitioivelex  poftfiidodecMlftimcrarai 
in  totuniynuliis  fuis  iieredtbiif  >  neqoe  adoptiuis»  neqt  mtanliWia  fcliAii»  vc 
in  rpccicdy^/i^#r/w.NiliiI  c«m  vctat  in  codem  caui  cdmpctcfC  bonotunt 
poircffioncm  ctiam  ab  inteibto  ei  plnribus  partibus  cdi^tVtappaitt  cx4 


ERROR  TERTIVS. 


paganicis  vcro  nullum,ica  vt  dubirari  n6  po(rc 
quin  JccciViffcc  inteflatus  quancum  ad  bona  paganica  ,  quo- 
\  namdcmumiurc  po0et  abintcdacoin  paganicis  militi  fuc- 
ccdcre  tt » qa  tum  proxlmior  agnams  inuenirctor»  Si  coiin  vcrum  eft  qoQd 
diximns  non  poiTe  hoc  cafii  legttimam  piilitis  bercditatcm  vindicari  exlegc 
.u.tab.qiKr  (cilicet  ntillampropastelcgitimam  hcrcditacem  agnofcitjncquc 
bonorum  pofTcffioncm  pcti  cx  capitc  cdidi  Prarcoris  Vndc  Jegitimi ,  quia 
bonorum  illa  po(TcflSo  non  ilij  con]pctit,quamqui  vcl  cx  Icgc  alicjua  vc!  cx 
lenatufconrulco  vindicart  hcrcJitatcm  lurcciuili  pofTct  l,z,i.vlt.eod.ut.y nd, 
/fffi/.Nec  dcniquc  aliaiB  bunuruin  poiTcnioncm  aenofci  cx  cdidoyDc  bonis 
ltbcrtorun],quia  miles  libcrtus  non  fuiilct  9  difficiic  iaac  cil  dicercQj^o  igi  * 
tur  iurc  in  bonts  illis  paganicis  ab  tntcfiato  iticccdcrc  projdmus  agnatos  pof. 
fitXadcmq;  dubitatio  crit,n  ponas  militcm  n5  icparafTe  in  inflitutionc  bo- 
nacaftriHaa  paganicis,rcd  tantum  daoscB  (emimbaaciurdcm  a(Ils  bcrcdec 
jnftituiifcjquoru altcr  aJierir,a!tcr rcpudiaueric,  vt  in  fpcctc  d.l.fidmhM 57, 
X).di  ujiam.intlt:. KiCi  qu^Vd  lcx  illa  dc  militc  libcrto  loquicur.  Nos  de  ingc- 
nuo  nunc  craftamus.  Koncntm  conilitucioncsdiuiclunc  omni  cafu  pa- 
trimonium  miiicis  in  coc  hercditaccs,  quotfuut  bcrcdcs,  fcd  eo  tantum  cafu 
iqttO  &  teflatus  iUc  fit»  8e  teftatnfto  fiio  caftrenfia  bona  a  paganicis  dtftimtC' 
rit  Bc  ex  teftamcato  vtraouc  bct  editas  tdcatur  d.!JktrtitSii,%,tfi  ttnmmm  17.  • 
i»priffr.iun&.i.i.Z>«if  a^^WMffif.£ziftimo  ponc  rcrponderi,  Dandam  hoc 
jcuu  t  Prxcore  bonorum  pofTcfnonem  cx  capite  iilo  cdidi  quo  cx  Icgibus,ft 
fcnaturconfulcis  cam  fc  daturu  pollicctur/.vwV.-D.^//  ex  te^tb.ft)  fen^Uufc.  ^*- 
7ior.pQjfefiMt.  Etfi  cnim  vcrba  cdi^i  non  nifi  dc  Icgibus,  fcnatufconfulti* 
ioquuncur,  Quidni  tamcn  perinde  locum  habcanc  ii  quandocx  condituiio- 
niMsbonorum  poffefno  dcferatur  ?  Nec  cnim  coflitutioncs  minorcm  vitn 
liabentiqultm  icgcs  &  icflatuicoofiiltajicet  neq;  lcges,neque  (eoainrcoiirut» 
.ta  (int»  fcd  tantb  matorem  qu6d  fimt  U  fiipra  legcs&fiipra  icnatufconfiiltat 
Necproinde  minilssquuin  eft PnMOicm  fiibwqoi  Priadpnm  &  conflitu- 
.tioaum  Principalium  quam  tcgumvolontatcm  lMttnon3^§,yMtdd  eiu^  D.ex 
ijmb.C4Hr.mai9r.l.cum  j^onfm  /iret  D.de  'Pnb/ic.  in  rem  s^,  £iu(qi  bono- 
rum  policnioniscxcmplum  elegans  cflanobisalias  non  fcmel  ailatu  &  cx- 
pUcjituffl  tx  Lftjtkmrm  ii,DM  mml^JmfUfjr  mu^fHUaefinm,  Diccs  fortafic 
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Admiffo  ctiam  co  vt  cx  illa  parte  cdi6ti  danda  llt  bonorum  poflcflio  cx  c6- 
{litutioiiibus  periiideatqiic  cx  Icgibiis,&;  fcr;a.ufconrL.ki.<;,N\)n  alitcr  tamcn 
poiTc  compctcre  quam  n  ex  conllicutioncali(^aa  noti^inatiin  bonorum  pof- 
leffio  4efcratur>vt  difirrt^  icriptam  eft  A  9»»jr.  i>; 7^/mJ7.  Ht:vrtx  Uffh,(jr 
fiuMmft^ywi^r^ptf  dtt,  Porrb  nuUtbt  fcriptuto  c:0e»qu6d  principalibus  con* 
ftitutionibuicirca  tni]ituaite(hmenta*udisputuinfit>vt  fi  miJesprojpar- 

ce{btus}&  propartc  imeftatus  dccedcrcT ,  boncri.m  pofTcflSonem  aDin^  ^ 
tcftato  dare  Pra^tor  dcbcrct.Vcriim  faciiis  rcfponGo  cfi,Lx  co  quod  huiuf- 
roodi  conftitutioncs  intcflati  niilitis  non  hcrci.!iratcm  fcd bona  dcferunt, 
qucmadmodun)  Papinianus  loquitur  in  hoc  §.  appaicre  (otis  defcrri  pcr  eas 
bunorum  po(fc(Iioncm.Bona  cnim  qux  ncc  iurc  hercditario,nec  iure  pccu- 
lij  dcferontur ,  quomoda  poflent  defcrri ,  nifi  delata  bonorvm  poffrflion^ 
KSMi  mcnin  veculpi^t  evclodam  cum  cafitm  quo  agatur  de  filijfamiliis 
nililitisinteflatilucccmone:Na»ififiltusfamilias  milestcftatus  fit  ue  caHre- 
fipcculIo»quod  pro  fuo  iure  faccre  cx  conftitutronibus  potcH,  habet  vtiqac 
&  hcrediiatcm  &:  hcrcdcm  tcflamcntariun.,ri  mo('6  adire  fcriptus  hcrcs  VC 
Iit:Scd  n  intcflatu.s  moriatur,  ncqi-;c  hcrcditatcm  vllam  habct ,  ncf]i.'c  hcre- 
dcm,quamuis  habcat  fucccfforcm  patrcm  occupantcm  bona  hiij  (imnia  no 
petita  vUa  bonorum  poife^lionctfed  iure  pecuiij  /.i.cr  x  D^de  CMfirenffecuL 
kfHmfmi^  t8.D.i«{  Uifitieid^Cxtct^m  vel  ex  ee  maxim^  probaturiqood 
aosvolomus»  Nonefie  nouum»vtcaioshercditas  ver^eftexteftainenCfH- 
Bulla  tamcn  ntabinteftaco  x  acjproinde  vt  ab  inteftato  neceflariafit  bono- 
fum  pofleffio  qox  non  cft  necemiria  ex  tcftaniento.  Nihil  autcm  intcrclfe 
an  dicamus  Militis  intedati  bona  dcfcrri  cx  coHitucionibus,Aut  dcfcrri  bo- 
norum  polTcriionem  ab  intcftato ,  apparct  non  obfcure  cx  coniunctionc  rc- 
fponforum  Papiniani  in  hoc    &  Pauli  in  dtil.LJi iuotfHs.  Nam  quod  i^api- 
oianus  ia  hoc  ^•fcribit  militis  inteftati  boii^jpati-onodcfcrriiPauIusf^i/./^ 
'  dbtiui  I  fie  cfifect  vt  diciit  cdpctcrtf  patrbne  ab  inccftato  bonorum  podcfiio- 
iiem.£a^U<tterprctatio  fcmpcr  &necefiiui6capiendac{l  miotiesdcboois. 
perlcgcm  aut  confiitutioncm  aliquamiiotpcr  Scnatufconfulttim  dclicfsa- 
^tur,nififiqnandobona  tanquam  vacantia,  vc!  caducafifco  dcftrranturvti» 
l.vh.D.de /kcccff^.edift.^xid  fifco  vindicentur,cuiufmodi  ca  funt,q»ja;  indignis 
auffcruntur^f.v/o/  m./^^^^/WieT/fWi^w.  liis  enim  fifci  potcntius  efl  qiiam 
yt  egeatauxilio  Pr{torts,quo  vtiquc  priuati  indigcnt  ad  ruccedendun.^uo- 
tics  heredicatCfibi  acquircre  iure  ciuilinon  pofiunuNoUA  enim  liicccftioin 
toto  iure  noftro  eft » quatn  non  fic  aeecfic  vel  ctnilcm  efie  vel  praecortam » &• 
•xcipiasfocceflionem  quac  fitpcr  arrogationem,dc  qua  luftin.fwiSftr.  Df^e*^ 
4fmfi'per  adrtgdt.  &  illiim  qux  a  Diuo  Marco  inJuda  efi  tucndarum  libcr  • 
tatum  caufa  dc  qua  apud  eundcm  luflin./«  tit.fe<j.T)e  eo  cui  libert.ciuf.hon  .id^ 
liic  quamquam  h.ic  ipfa  ciuilis  efl  cum  fit  cx  Impcratoris  conflitiirior.c.  Dc- 
jnque  hic  cafus dc  quo  traCiimusaddendus  efl  cxtciis  in  quibus  aiibilcripU- 

mus  cciamnum  efle  necclTariam  vfum  bonorum  poflenionis»  manca 
ilciliccc  ioritcioilis  6r  legitimi  poceftacc,Seapergamitft'4ul. 
acliquam  Papintadci  refponfi  inccxK 


pretanonem*. 
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ERROR  QJ/ARTVS.. 

•  * 

DiTi^mmnfliiUntidin  verfie.Titini  ^gimri^AJ, 
JUiut  42.iff  StnMirt, 

'fJkXjfifi^  Ic  vcrficiilus  cfl,qiii  non  tantiim  Accurfio  quotl  minus  mi- 
'^^j  ^  ranuuaj  clfccvcrumctiainlacobo  Cuiacio  jn  fuis  ad  i^api- 
^^^^  ^  niani  quzftionetComiticmarusplusdiflicuItatisIialMre  vi* 
r ^  1  ^  fus  efti&  ituiaociplictihio  li  non  erro  cg«>vterauc  iproruia  • 

 ^ff^Lt  crrauit.Papinianus  igitur  podquam  fcripfit  cjuoanos  in  pr|« 

cedentiboscxplicauimus^Adita  pcrTicium  liereditatCGa(b-cnri,&  rcpudui- 
tapcrSempronium  inflitiitionc  bonorum  pnf^.inicorum  ,  dcfcrri  patrono 
iiirc  intcllati  bom  ilh  p^s^.in\i:t\-,fi\h\Li'^ityTin:(.i  i^ttur  herej  nen  poterttwni' 
tttre  mAnMrmjJorejn^CHTnl  ttto  )^thil  anjc'  amr  nec  itoriis  ateruijux  nondumAd 
eMufitm  feJ}dmennperit.'jem.Qu£  vit  balic  Accurrius&  Cuiacius  aict-pcrunt» 
quafirefcrendalmtadcarum  pofterioris  qosIUonis»  quo  Sempronius  ia 
paganicisinftitutusomifcritj^rcpudiauerit  hcreditstem.  £t  nic  primuf 
errorvtriufqueefl.Nam  prxtcridqupddidioi^iVwr  non  rainus  Papiniatiq 
quam  cacteris  prudentibus  familiaris  quoties  poll  iniericda  difputationein 
aliquam  rcdcunt  ad  prids  propofitam  quxAioncm  ,  oflcndit  fatis  rcucrti 
Papinianij  ad  pnorcin  fpccjcm  t^ux  erat  dc  patrono  voJcnte  cojitra  ubulas 
liberti  pctcre  bonoruin  puflcilioncm.ilatim  poft  aditioncm  'i'itij>non  ex« 
pedlataScmpronijaditiaQcvel  rcpudiationeyApparetetiannidmtmfelUiis 
cx  di^ionc  nmiditm  pofita  tn  illis  verbts « ««4  fmdtmt  tul  tm/mm  t^dmetal . 
f  Mtiivrn/.Nam  fi  eum  cafum  tradarct  Papinianusyquo  iam  omi/Ta  it  repu* 
diatacfict  ^Scmpronio  hcrcditas>non  crat  cur  diceretad  caulam  tcftamcn- 
ti  nondum  pcrtincrc  bona  p3ganica,qua?  pcrtincre  amplius  nunquam  pof- 
fcnt.ncquc  quod  ad  pcrfonam .Titij,qui  in  foJjs  caRrcnlibus  ita  fuei at  infli- 
tutus  vt  nuilum  iiis  aucre/ccndi  fperarc  in  paganicis  poifct ,  ncquc  quod  ad 
pcrfonam  Scmpronij  qui  ab  adcunda  hcreditatc  quam  femcl  rcpudijucrar» 
in  pcrpetuinn«cxclufus crat.  Sed  quia  in  propofita  fpcctc  iblus  Titfus  tdic* 
rattSemproniusvcrb  nccdum  adierat,nec  rcpudianerat,  benePapinianus  Tt 
id  comprobctquodpriusdixcrat,Nondumpoflc  patronum  petcrc  bono- 
rum  poiTcfnonem  contra'tabuUs,rationem  congruam  fubiungit»  quod  bo. 
na  paganica de quibus  folis dubitari  &  quacri  poterat,  nondum  ad  caufam 
tcrtamcnti  pcrtinerent.   In  co  quidem  crant  vt  pcrtincrc  p^.flTcnt ,  ni- 
niirum  fi  contingcrct  adiri  liercditatem  a  Scmpronio  ,  qui  tamdiupo- 
terat  adire  ,  quaindiu  occ  repudiationc»  ncc  tcmporc  cxclufus  cffct 
le^,  ficmttittrM  9.  C.  ie  nir,  d$iiiir,.  Sed  tamcn  nondum  pcrtinebant,quit 
inco  quoquc  «crant  vtpb(fent  oumquam  pcrt|ncre  »  (cilicet  fi  Scmpro* 
niusdelatain  fibi  corum  bonorum  hcrcditatcm  lepudiare  mallct  qulm 
adirc.  Porro  ad  cxciudcndam  intcrim  bbnorum  pofTcflfionem  contrt'^ 
tabulas ,  fulhciebat  quod  nondum  ad  caufam  tcflamcnti  pcrtincrent  ,  li- 
cct  adhuc  pertincre  quandoque  poirent.    Nam  cuin  bonorum  pof- 
fcfllo  contra  tabulas  vna  fit  ex  iis  duabus  per  quas  fucccditur  cx 
tcftainento  rt  luftinitniii  aoftcr  foibit  m  liuiU  D§  hmmm  fofeftoit, 

KKr.  % 
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Ncmpc  quoniani  is  qui  pciit  contra  tabulas  &  ruinpendo  fucccdit  ^  &  fuc- 
ccdcndorumpitipriusciivtbonaquxpcrcanipenc.(l]ooeiQ  aDocare  <juis 
velicyad  cau&m  tefiainemf,peitiiicam,qu^mvtconim  m>mtne  bomirum 
poiftffie  comn  ubiilas  pcti  poffit.Scnrus  igitur  Papiniant  efi>Tititim  here» 
^cmfoiptum  inca(lrcn(ibutnoiipo(Tc  iimtiaremanunninbrem»  id  eft  ape* 
rire viam  ei  petendx  bonorum  poflcfTionis  conrra  tabulas  iibcnijquan^uit 
adicrit  ipfc  caftrcnfcm  hcrcditatem  cx  tclhmcnro,quoniam  ai!itf<)  iila  noa 
ficit.vt  quicquam  fit  cjuod  pcr  bonorum  ilfam  poikfTioncm  p.  tronus  au£. 
frrrc  poffitjncque  7  itio  4UI  nec  habct  ncc  haberc  potcfl  ex  co  tcf^amcnto 
aliabona>4uam  Ciftrenna>(]uxbonorum  polTeflSoni  conura  cabulas  nuii^} 
quamfttmobnoiia»  nequebonisarteris>ideft  paganicis  tx  quibos  titm 
rat  (criptus  heres  Sempronitts»quia  nondum  a4celUmemi  caufim  illa  pedl 
ttneiit.  Cfimn  antem  nihil  (it  quod  hanc  noftram  interpretationcm  magtft^ 
adiuuet»quim  propria  (ignificacio  dictionis  nor>d$tm,t2nw  magis  miradua|^ 
eft,&  Accurfium  &  Cuiacium,  quafi  id  conf.ilt^  cgerint ,  ne  Papiniani  fcn^' 
tcntiamaHcQui  poflent  intcrprctatoji  cfle* pro        Nullo  ccrrc  c- 
zcntplo.  £tli  cnim  W0irpro«rr»«/Mi»quibu(<jam  iurislocis  vrurpatum  icgr- 
mus  vt  iir  i.2.D./i pMrfberii-ftMJ.pJUim  \6,DM iihr.    fefthum,  Cont  ra 
tamffMm^Mvi  pro  nm  icriptum  ciTe  nuUibt  rcperias.Fefrllit  vtrumquc 
putaruntYVtdiiimuS|huiKVcrfic.adcunAcarumf>crtinere  quem  papimamii 
proxime  tradauerat>omi(r«  jierSemproiuum  ncrcditatis.  Cum  tamen  re^ 
deat  Papinianus  ad  priorem  /pccicm  de  qua  eratqu«ftio  propoHta  >  idtft 
dc  Sempronio  adhucdcl:bcranic  autlibi  d<J.itam  boncrum  paganicoruin 
hereditatcm  ignorante.Sed  Accarliun  tcKllir  ctiam  vi  Igara  lcciit)  duobtS 
locis corrupca.Primum  in  vei bis  illis mitU eft  k  Tuti hereiuufSic  enim  vui- 

Saci  codices  habcm  ^i^Mf^/KtfSJdtet  ^  Jt  rnift/trrWiMr.Quafi  Titius  in  at^ 
renfibut  bonis  inftitututvetiam  agnatus  proximut  fiicrit  vt  dcfuodi  liben 
ti  hcreditatem  potuerit  adireabinceftato.  - Vndc  cciam  eft»quod  in  tllit  fti 
qucntibusT  iftnr  fp/nrfcrrarputatAccurfitistradari  debonis  paganicisquf^; 
Titius  poflidcat  lanquam  legitimus  heres  &  ab  intcflato.  Qood  efl  ridicu-' 
hmi:Kam  fi  ponercsTitium  adiiflc  caftrcnfium  bonorum  hcredifatcm  ab 
intcftato,  liue  dclibcrante  adhuc  Scmpronio  de  paganicorum  hercditate 
vcl  adcunda  vcl  rcpudiaDda,fiucpo(l  fadain  ab  eo  rcpudiationcm,Qi'^iiam, 
obfcctodubitandicau/acflcpoiiet  propter  auam  vidcretur  adBiittcndu^. 
pacrdnus  ad  bonorum  pofleffionem  contra  tamihM  Jibertt » qualt  t mutatua} 
peradicionem  ab  ince(tato  faftam  aTitio?  An  fonc  quifquam  cH  qui  Cut^ 
jMCartpoffic  folam  hcreditacis  aditionem  fufHcere  pofle  vt  fiaclocutho0«2v 
r\im  poflclTioni  contra  tabuIas?Aut  qui  nefciat  illud  omnimodo  rcqv  iri  vt'* 
hcrcditas  adita  fit  cx  teflamcnto  prius  quam  patrono  ea  bonorum  pofltffia 
compctat?Rurfusfip«nasTitium  adiifTcIiberti  heredicaccm  ab  intenato» 
confequcnsftactmnctvcrepudtantcfiiam  inihtucionem  Sempronio  bont 
pagani^dcbcsntadcrclcereTitiocttoinoaio^iiiacemim  eft  im  mihtit 
«trindeac»alierifitcuin6ibct  lcgitima  heredittic  hit  adcrciccflidi  poflb 
JocomhiimMlidcma^  iurc  ftngularf  pro  militibtu 

conftituco  quasrendum quicquam  cflcXtfi enim  milcs  qiii  in  cocom  deccijj 
fitimcftatiisdoplicis  gcneris  bona  rcliquerit  cailrenfia  &pag.inica  >  noS 
ideo  tamen  videri  poccft  duas  reliquifle  hereditates  ,  cum  diuino  il- 

h  Mttimouorua  ia  totidcm  hcrcdiuict  hQU  iit  cx  coaAiuiUotiubuft 
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in  caAim teftati  cfuntaxat non  ciiatTi  in  cafum  intcftati.  Dcniqnc  intfficda 
illa  5c  a  P.ipintano  inci  .cntcr  propofita  qnarftio»  Dc  Scmpromo  pjganicinrj 
hcrcditJtcin  cx  qua  fcriptus  crat  oratttcntc^quid  habcrct  dubij^fi  1  irius  hc- 
rcdicatem  cadrenrcin  non  nifi  ab  intcilato  adiilTe  pioponerctur  ?  Cui  cnini 
ahj  4uam  Titio  poflemackrcicerebonapaganicapcr  Sempronij  repudift> 
tionem  ?  &  quo  ture  nid  tnteftuti }  Atqui  Papinianus tkm  ait  Quarfiionem 
Bahc inreruenirc)i^flcn.!i:  fjtis non  carere illam dubicationcjDubitattoiieill 
porr6ineoe(fc,c^u6d  vidcbaturddkiens  portioScmprcnij  debcre  ex  teft^ 
mcntu  aJcrcfcerc  Titio,qiii  adita  iani  ex  teftamcnto  caftrenfium  hcfcditatc 
aJeo  tcrtamcnru  confiriiijucras  vthbcrtus  cxitum  intcftati  faccrc  amplsii» 
in  totum  non  polVct.E:  tamcn  concliidit  Papinianns  bona  paganica  intiAa- 
ti  iurc  dcietri ,  patrono  fciJicet  vt  fupra  cxpiicauimus » non  l  itio  qucni  ies 
neoiic  agnatomeflc  ponit  tneqtte  aliqi«eQi  eic  iis  qoi  ab  imcftato  (ucccderc 

J>omnt»quo<l.tainen  minitu^omntuii^  eratprartcrmittendum  fidclcgitimft 
licceflione  illi  defcrenda  Papiuanus  lcniiiIet»Multo^  verifimiJius  cftquo4 
Cuiaciusputat  ^uifTcTitinm  nuiKCommilitoncni  tcftatoriSiQyiamqiiani  ne 
id  cjiiidein  nccclTc  cft  ,  vt  fcqucnti  capite  diccmus.Altcrum  vulg.tx  lcdio« 
nis  menJun»  quod  arqnc  Accurllum  fcfellit ,  grauius  cft  in  iis  vcrbisT#/#«» 
ifftwr  heres n§n p^ttrtt  snMitare manmijforem.lriahtt  cnim  vulgata  lcdiorwi. 
Mr#  pro  eo  quod  Pami.Morvni.ii^radMrr  Quoruin  vcrboru  iicuti  prorfus  c^. 
traria  (tgnificatio  eft^ita  &  Accorfij  interprctationem  ncceflciuit  cum  Papt» 
fliaoi  reiircntia  pu^narc  Sic  namqticPapimanum  Accurfius  expllcat vtTU 
ttos  hercs  caftrcnduni  fi  taQqnam  ab  inteftato  poftiJcat  l>ona  paganica  noA 
poflTit  cuitare  manumiflbrein ,  id  e(l  cflt  gcrc  cjuominus  conucniatura  m»-. 
numiirorc  filic  pcr  bonorain  poffcfllioncin  Vndc  lccitimi,fiuc  pcr  poffcffo- 
riam  hcrcditatis  pctitionem  vt  paganic*  bona  ci  rcuituat  no|i  taoicn  caftrc- 
fu.  Quafi  verocalbcniium  bonuium jpriuilcgium  aliquodclTeponitinpcr- 
fona  ilJius  qui  dtm  ei  caftrcnfibus  inAitcttta  ciTct,  manticab  intcftato  adire 
bcredttatcm»  Aut  quafi  tradari  poftit  Jc  bonorum  poftcflfionc  contra  tabiH 
las  9  cum  hercditas  ab  inicftato  pofiiilctur.  Qi-are  nec  huic  interpretatio» 
lli  connenirc  poteft  ratio  quae  fcquitur apud  Paptnianum  citm  Titio  nibtl 4Q> 
ferMtitrncc  fiaJdas  ciufdc  Accurnj  notam fiipplcntcrx  A9if«ryo/i<rr  dtfltmf* 
ySI^w, Non  folum  quia  Papiniani  verba  gcniralia  gcncralitcr  quoque ficac* 
cipicnda  funt  vt  Titio  nihil  pcnitus  aufcratur»  id  cft  non  magis  cx  pa^a- 
nicis  bonis  qu^m  ex  caftreniibus  cum  in  folis  caftrcniibus  fcriptus  ciicty 
Verumetiam  quia  quodnthilauferturTitioci  caflrcnfibos»  nonfitpro- 
ptcr  priuilcgiumbonorom'caftrenlitmquo<]|ioc  calutndiiimusvQullm^ 
eft )  fed  ppti&s  qitontam  boQomm'  pooeffiocontra  tabulat  dequa  fol^ 
Papinlanus  tradar,nunquam  datur  contra  eum  qui  ab  inteftatopoftulet  he- 
reditarcm  ,  Prxfcrtim  patrono  cui  nec  alitcr  compctit  in  Don»  libefw.' 
ti»  q  iam  fi  hereditis  Jiberti  adita  fit  cxtcftamcnto,  &  quiilcm  quantum 
ad  iJla  bona  qux  pcr  bonorum  poficfiioncm  comra  tabuias  pcti  poll 
fint.  Qgod  vcr^  lequitor  apud  Papinianuin  mthtiie  mttrk  oftendit  /atia 
•com  cafum  traftari  «lo  attcrt  bona  non  a^  Titium  lcd*  ad  miem  aflv A 
pcctincant.  Alloqai  ctiam  TJtio.au0errctu|  qnoil  cx  pagankis  watkwm^ 
retiv»  fi  Tttius  ctiam  pagantca  ponidcret.  Et  ramai ppnit  ifta  Papteiami». 
taaQtiam  dinerfii  «iae  TaM»»  iaquitg»  mhdmAtmr  %  nn  kmk  €tmm 

-         *       RRf  j  • 
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Qua  dc  caufa  fortaflSs  faCtum  cft  vt  hoc  ^uoauc  Joco  vulgaris  lettio  cor- 
rupu (tt  quz h  bet  tfimTilhmkiia»ftriittir$t Mit eStru*  Omninp  nial^. 
Eifet  enitn  mtnfade  mutil j ratio  pcr  quani  probandum  fuit  non  compete* 
rehoccanibonorumpoflcdioncm  contratabulas  Iibcrti.  Nam  cum tcfta. 
tor tluplieis  gencris bona rcliquii(iet>$ailrenfia  quaBdam» 5:  pagjnica  ahera» 
non  alitcr  probari  potuit  bonorum  poflcllionem  contra  tabulas  libcrti  hoc 
cafu  dari  non  po(Tc,t]uam  li  probaretur  ncque  in  bona  c:iltrcnfi.i  poflc  ilJam 
compcrcrcquamuis  exteftamento  adita  cHct  callrcnfis  hcrcdiras  ,  ncquc 
in.boAA  paganica  quamdiu  Scmpronius  pigauicam  hcrcditatcni  nc  ii  a- 
diilfet.PrjosiameDon  magnaindigcbat  probatiopciCiim  notiflimt  iuris  cf- 
fet  bonorum  poflcfnonem  contra  cabulas  nunquSdari  hi  militis  ^cftatt  bo- 
oa  calirenfia,iileoquc  fatis  fuit  Papiniano  hac  partc  ita  fcnbere  eumTifi»td 
hiimiftrMmir0^&.  ipfj  quacftio  propofita  hoc  ipfum  fupponii  pro  vcro.  Ac 
poftcriustanqunm  ditficilius  probjndum  fuit.Probn»urquc  rjtionc  illa  qux 
rcquitrr  in  finc^A'  qu^  la  a  nobis  cxpIicataclt,quod  bona  ca  tci  3,id  ci^  noa 
ciftrcnha^nondum  pertincant  ad  caufanj  tcllamcnti  quandiu  nondum  adita 
cit  a  Scmpr,oniohcrcditascxteftamento,Iicccquodattinciad  caftrcnfia  il 
confirmatumntliberti  teftimentumperaditionemTitij.  Atque  harc  qui- 
demfuffiiciataducrrus  intcrprctationcm  Accurflj,cuifaBligno(cendum  po 
Civufr  miferendnm^quam  rucccnfcndum  eftyqui  in  loci  tam  corrupti  inte^s 
prctationc  laborauit.Scd  illud  miradii  in.igis.quod  vir  dodiflimus  lacobuC 
Cuiacius  tcliciorc  natus  feculo,  &:  Morcnnnx  lcctionis  autlioritatc  adiurujt 
Papiniani  tamcn  ientcntia  non  fuerit  alTccutus,ncc  annDadiicrtcrit  Papinia- 
num  iftdiCi.verfic.TtttM  ig».'Nr,rcdirc  ad  priorcm  qu;eftioncm,pol>  finitaiii 
jllam  quam  dixerac  incerucnireide  quar  licet  pofteriore  loco  propoiica,atta^ 
nientanqoam  ancecedens,&  a  qua  prior  pcndebat  priitsdeci<tnida  &it9hoc! 
cft  poft  priorem  quidem  propnntam,fcd  antc  ijpfam  deci(am.  Aliuqui  nea 
taquam  intcrucnicns,&  intcrpofit.i,fcd  tiiquam  iubfcqucnsqiueftio  trada- 
ri,nec  inferi,rcd  fubiici  dcbuilfetEt  vcio  poflqu.in)  P.ipinianusdixeracO^ 
mittcte  inftitutione  fua  Sepronio,bona  pag  mica  dctcrri  iurc  intcftati  parro 
nojiicri  fancnon  potcrat  vt  fubiicerct  niii  pciabfurdc  quod  fcquitur  tnverf. 
Tituui^itHft  non  inuitari  co  cafu  patronu  pcr  aditionem  Titij  ad  pctcda  c6- 
m  Itberti  tabvfas  bononinipofrefGonem.  Tam  enim  id  certum  erat,quaiii 
certum  .eftbonorumpo(re(Conf.contratabttJas  nullumeflelocum  pofleia' 
bonacaftrenna,ncque  rurfumabintcft3to,&  aduerfus  Icgitimum  inteftati 
fucrcflorem.Scd  &  in  co  vidctur  crrallc  Cuiacius,quod  tx  dMi.C,  de  tefrMmi- 
»ji7f>.addit  duas  i!Ins  rxccptioncs  ad  P.^pinianum  quc  ponuntur  rw^UjfAii^ 
TitiusSeiiiproiuo  fubllitntns  fit.  Aut  nifi  probctur  voluifrc  IibertunmfeiW 
boiii  piganica  rcpudiantc  Scmpronio  ad  ritium  pcrucnircnt.  Ncc  cnim  i- 
fta  fulHccrcnc  ad  inuiCandum  manumiflbreni  ad  bonorum  polfcftioncm  cq^ 
tra  tabulas  liberti,nifi  etiam  illud  cOQCurreret,vt  Tif tus  omilfam  dclatdran 
qucSempronij  portionem  ad  fepertincrc  vcilec»eamquc  agnoiceret  i^ca^  • 
nccefCB j^i^itam'  cflc  hcrcditatem  petitamq;  bonoru  poiTcflionc  ab  hcrcdc 
fcriptapnufquim  poflit  patronus  petcrc  cotra  tabulas.  Aliaque  cft  fpccics, . 
quae  fupradidlas  cxccptiones  duas  admittit/w  d.l.i.m  qua  fcilicet  non  clc  bo 
noru  poifcillonc  cotra  tabtilas  agitur,fcd  de  adcrcfccdi  iury,quod  habcrc  vo 
Icbat  nercs  inftitutiis  in  paganicis,cii  aJius  hcrcs  inftitutuj  in  caftrciibus  hc- 
fcditatcrePudiaircC)&  cuiiuhilaliud^obftibat,Qin  ^  dc  miiiti«  tcAamenc^^ 
^     ^  --''iScbatacr 
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admuduiu  in  fiipeiioiibus  cxplicauimus 


ERROR  QVINTVS» 
i)#  finttinid  VMtjs^  hMrfftumtttAutLxCuU  ttfimn4m&i% 

^  fr^p<y  yr.  \  g  p  y  lcx  ciuas  partcs.  Piior  ponit  inftitutum  a  miliicco- 
IzJxfl      militoiiwui  in  bunis  t.in:ummodo  caftrcnfibu*,Poflcrior  vc- 
■^!^  !5  ro  loquitur  de  cxtranco  hcredc  rcrijpto ,  fcd  ira  vi  non  aperiat 
*  ^     an  10  caArenltbustant&m  fcripcns  jlJc  fit,an  in  (blis  paganicisr 
^       an  in  vtrifque  >  An  deoiq;  (iniplictter  &  indiftindc.  Hioc  va* 
x'\x  plancq;  difcrepantcsnoftrorum  ad  nunc  locum  intcrprctarionet.  Piima? 
eftiNIiiItuin  rclcrrcan  in  caftrcnfibus  tanium  inflitutus  fit  a  niilitc  commiik 
tito,an  cxtr.inci.is.Priorc  cafu  inftitutioncm  bd.im  in  caftrcnlibus  bonis  n^ 
trahi  avJ  piganica.  Poilcriorc  vcr6  cafu,trahi,  ijuafi  priore  cafu  milcs  vidca- 
cur  iurc  proprioac  militari  inftituiioncm  faccre  voluifle.Poftcriore  axitcmr 
tare  potiikscomnninuCofimerpretacioni  £iuet  anttthciis  iUa  quf  eft  ia  vei^ 
\ns  k-gis.PrioF  eotm  pars  diferte  bquiiur  de  commilitonc  infiitoco » Pofi^ 
rior  de  eztraneo.ltem  qu6d  ex  qoalicate  perfonae  inft  itutar  poHlc  noo  obfcu- 
coniici  voluntas  ccftatoris,vt  ea  tantum  quar  in  caftris  quf  Hit  commilito» 
liLin  fblis  caftrcnfibiis  inftituto  rcliquifTc  intclligacur,  Quac  prarfumptio  na 
fimilircr  capi  potcft  inftitiito  cxtranco.  Ncquc  ab  hac  interpretationc  viJci 
turabhoircre  vir  dfcx^iffnuus  l;icobiis  Cuiacius  ad  illum  Papiniani  locumr 
de  quo  fupra  diximu» :  Cum  probat  laudacqi  eos  qui  apud  Papinianum  ad* 
iecerunt  verbum  ttmmUfttatm  qood  efiyinqui  t»M  /o^.  dt  njidm,  mUiu  No» 
^lia  dc  caufa  vt  arbitror » qoiin  quia  ibi  Papiniaiiua  refpondeat  iUud  ipfum|^ 
ty^od  rcrcribitorinpcimahuiosicgisparce»  Inftitucionem  Ei^minDonf» 
caftrenfibus,  aJ  paganica  trahi  nonoportcrc.  Secunda  intcrprctatio  cfi>. 
Nih il  quitlcm  rcfcrrc an  commilito ,  an  cxtrancas  amilitc  inftitutus  fit ,  (cd 
taniu-n  (.iifiingucndum  cffc » an  in  caftrcnlibus  inftitutus  (Itan  in  paganicis, 
vc  rcilicct  bonorum caftrcnfiummftitutiouunqu^adrccrahacpaganica,  Ac 
pa  gj  nrcoru  crahat  caftrdiakEt  ratto  hnios  diftimilitudiois  illa  afet  ur»^  qt  64 
mccialis  bonorum  caftrenfiom  £i6b  mcmto  coniefturd  przbeac  vcriiimi' 
Tcftari  mil  itc  voluillc  cs  priotlcgio  militari,ex  qu  o  (it  inter  c«tera  vt  po 
irTlcs  decedere  teftatus  pro  parte,&  pro  parte  inteftatos»  quod  non  pcrif 
fufpicari  quis  pofiit  incti  ni(?tionc  paganicoru.Quidni  cnim  potius  cred.icur 
niilcs  taqua  paganus  tcftari  voIuifTcjCum  Je  paganicis  folis  tcftatus  fuit?At^ 
qui  no  nocet  in  pagani  teftamcto  tada  metio  ccrtar  rci,3ut  ccrii  gcncris  bo- 
noru,quomin^  in  vniuerfo  patrimonio,&  ex  toto  aftc  fcriptus  bcrcs  cxifti- 
snccuaJErg^iiecc^min^  fiiftltoiio  66^  inboiiispaganicistnihecarad.c»* 
ftrefia  9»  i  roilite  fa£la  fit.Tertia  incerprecatio  ^^ue  cafitcodfimncfimod^ 
iSue  paqanicoru  bonoru  heres  fcripcus  nt,&  (luc  comilico,nue  extfaneiisdu- 
modba  milite  aJhuc  milicatc  (aliud  enim  rcfpodendu  efrec  in  vcterano^no^ 
Mfabi  infiifatioaliMflortt  ftftif  (ifi  td  jni^inif  »nyir£it£|inirrrii  aii  <«iftrifi% 
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Scd  vtroquecaru  heredctn  inftitutum  ca  tumraodo  habcrc  bona,ex  tjuibat 
indicutus  eft»  in  cztcris  de  quibus  miles  fpecialiccr  non  Ui(po(iut  fucccde 
legitimttai  heredem  atP  iateftato.  At  fi  inftitiitio  non  certonim  ^ooi  u  i 
fta  fir.puta  caftrenfiHnMUt  paganicoruni^red  ltnip]tcitcr*eoca(u  fiKcedi 

teftamcnro  in  bonis  omnibus.  Propterca  quod  liinp!icitcr£ldainltitutfo 
tiamamilicetrahendantadomnia  jjiilitis bona ,  haud  allccrquam  ii  de  te- 
ftamcnto  &  hcrcditatc  pagani  ageretur.  Attjuc  ita  Saly  cccus  aii  hanc  lcgci» 
cxpreitim  tradit.Quarta  Se  poftrema  intcrpictati tuit  B jlui>hoc  vnum  libi, 
yclle  Impcratorcra>Vt  vua  mlbcutio  non  trahat  aliam  ad  fe^cum  ambo  he# 
redes  fimt  xquc  principalesiquod  contingic  co  dcmum  orfu  c^uo  vniit  esfat^ 
redilkos  ioiUtntnsfit  io  bonis  paganiciMtius  ver^incaftreniibusslic^Bat?^ 
4iS9  noncxpIiceuAIioqui  fiteftaror  vel  de  folis  cailrenfibus>vet  de  roUs  pa^ 
gtnicisdifpofucric^nonpoifantvidcri  duxinftitutiones  nec  duo  hercdes^ 
aeqae  principalc5,cuai  vna  tantum  nt>nccidc6  ca:terabona  dc  quibus  tcfta- 
tornon  dirpoluitadlcgitimum  intcftati  fucct-frorcni  pcrtincauc  quali  tniles 
in  his  tacitc  illum  infticuiffc  vidcatur,  quomoJ.o  diccrc  folcn.us  in  pagano ; 
/.3.  in ^mcip.  l.  wnpciuntwr  %.D.de inr.  ctdtoU^l.dk  exhirtdsti  116.  de  l ^^tA^ 
Sed  quia  ceftance  cxprefTa  militis  .difpofitione»lcx  ita  difponit.  Mihi  nulla  1 
omntbas  tmerpretationtbns  ivris  racioni  coiraeoirc  videtur  >  nec  verbts  I 
giS.Non  priraa,  qooniam  etfi^ex  ponit  &  commilitonem  hercdem  inftit 
tum  efTc  &  in  bonis tantummodo  caftrenfibus ,  Non tamcn  rationc iila 
ftum  id  vidcri  dcbct  quod  ahud  refcriptnrus  fucrit  Irnperator  fi  vcl  cxt 
ncus  inftitutiis,  vel  in  bonis  paganicis  tada  inllitutio  fuiirct  >  fcd  quia  cx 
diiQ  ita  contigcrat.Nam  fi  poncrcs  a  miiite  fcriptum  cxtrancum  in  bonis  ta 
tummodo  paganicis*  idcm  haud  dubi^  obtincret  >  vt  paganica  duntaxat  h» 
beret  fcrjptos  lietes.Cctefm  ver6bona  omnia  id  eft  caUrcnfia  ad  Icgicicnui 
inteftati  mcceiTorero  pertiocrent.  In  oninibus  eoim  miiitaribus  teitamei 
ica  ius  eft>  vc  qui  ez  certa  re  inftitutus  fiiit»  aut  in  certo  |[enere  bonorum , 
hil  alittd  ex  tcftamento  confcqui  poflicsnecproprio  ncc  adcrefccdi  iurc^n 
lahacpartc  Fatfla  diftindionc  bonorum  paganicoram  autcaftrcnfium  ,  vt 
probauimus  in  pra^ccdcntibus^jf  le^t  fi  miles  6.  ^l.fxdnobtuyi.  D.  eodem 
titiiio.  Nccrurfus  cxiftimandum  clt  h  iius  lci^is  rjtioncm  pctcnu.un  cliccx 
diclione  tantHmmodh,  NamquodJcxponitcommilitoncm  i.i  caiUculibus.. 
taotummodo  inftitotam  t  non  ita  accipiendum  cft  quafi  teftator  in  commil||f 
litoncinftimendoex  bonis  caftrenfibus  didionem  illam  $MtHmmU»adi<^^' 
iccrit » conccpta  inft itutione  in  jntnc  mOi^umtTiriNV  tmmtUu  meus  tn  huit 
tantummodo  csfirtnfihmktrtsmmi^^^StAhsi^crzxoTMm  vcrbum  Wlodeii 

fnificantiam  C\z  tcftatum  milikcm  vt  non  in  aliis  bonis ,  quatn  m  aftrciui-  ' 
us  comm.Iitonem  fuum  hcrcJem  fcripfcrit.Nihil  cnim  di(br  .111  milcs  iia 
dntxitTitiHsinbonutar.titmmoda  c^flfenJibMt  hereseflo^  an  ita,T tuusin  honis 
tM/hrenfitmsheresefitiC^mfcmj^Qi  m  iis  tancummo.lo  finptuscHc  intciiiija^ 
itor  de^uibus  rplisteftatorlociitQseftyficotincc  quicquamrefcrtaiiT>ci 
ille  commilito  fitte(Utoc|s^«nranetts.  Nam  neque  extraneus  in  caftre 
SfillM^^i^^nkas  alia  bona  cfTct  habicurus  quam  caftrcnfia  >  non  pta\^ 
quam  commilito  tcftatoris.    Sccundam  vciro  intcrprctationem  cju;e  non 
cxrrnneuin  acommiiitonc  diflinguic  fed  bona  paganicaa  caflrcnfibus  9  nc- 
que  ratio,ncquc  icx  vlla  comprobarc  poreft.  Non  magis  cnim  caflrcnfia» 
^oiru9;^ccc|fi»rucircp;^aiucorum>^U9m  paganicacaitreariuiiuNcc  aiiud 


Djgitized  by  Google 


DECAD.  LXXII.  ERRdR  V.   ^»  --  ^4^3 

iane  rcfcripliflctjlmpcrator  ctiam/i  commilitoin  bonis  paginicis  fcriptui 
fiiiHct^  vtconftat«x/.i.«Wrn»/</M.^ujeeiurdem  Lr^cratoris  clt,  &  cuiusta» 
^men  foiitts  tutboritateinotilini  jj»^l»iB€  primum  diftindUotioin  iBue« 
xcnuit.$i€  eniiii  pottvWK  tProbHj  et  e»  lege  heredcm  i  mUiu  (crupciifli4t\ 
bo^tp4gafiiciSipo(re(doiure|>etereca{b-cnfii  fi  ]icrcditatcm,ci(crcalb« 
heres  in  ca£crfpcu»repadiaueritBnifiJiquid6probetur  militcm  noluiiTe  ca^ 
ArenHa  ad  paganicorum  Kcredc  pcrucnire  :  Cum  ^contrariolmpcratoru 
/it  fcntctia  non  cllc  in  illa  fpccic  locum  iuri  adcrcfccndijl!  no  Ii<juidb  probc 
tur  tcftatorcm  bona  quoquc  cjnrcnlla  ad  paganicorum  hcredcm  pctlincix 
voluiirc.  Nci^ue  verbcx  bunorum  dificreoiia  acdimandu  tli  un  iiiilestcftari 
.^iuerit  iurc  nitlittri  tn  c6iiiuni,(cd  czlbllennitatibus  iuric  c6fnonis  vel  ob 
ibnittic»vel  neg]c6it.£t  qotrauis  de  bo^is  paganicis  fpccif  Ittcr  ctntfitii^ 
^feftatus  fitinon  ctltdectftren(fbus.NuIU  tame  caurarcft  cur  eb  magis  n 
^eridebeattefUtus  iurec6muni>quiopotfiis  iiocip(b  crededus  eft  tHlari 
voluiife  iurc  militari,fi<|uidc,vt  diximusjcil  hoc  vnunctf^poftremfi  ex  j^riui* 
Jegiis  militanb*,vt  poflit  deccdercpro partc  teftatus  A'p: o  parteintcltatust 
quoj  pagano  no  ^que  pcrmittitur,  nccquodctiapaganuscert^  rei  hcredem 
inllitucrc po(Iit«d  reiacit.Ku.n.Yalccciurmodi  inititutiopcrpagaqulada 
taoqutm  nftt  in  ccru  rc,  nc  alioqui  &tciidi  fit  voIojITc  illttm  deecd^c  pr# 
ptrte  inccftitfitacquc  hu  tcftNfi  contrt  Jcgcs,  fed  quonil  reltlo  illt  ccrta^  rtl*  . 
atbecur  pro  ndadie^^vtdetrada  fundi  vclbonorum  mentioneinftitotifO 
valerc  poiTittanqua h&zaL$fStU»§*fiHefiini§D,d»lm§d.tn^tJ.^u§tieiV^ 
^,*9d.\ndc  fit  vt  qui  s  pagano  tnftitutticcftexre  certa,  tota  nihiloniinus  he 
icditate^obtincattnon  ctiam  in(litutu9amilite>Nempc  ^uia  inflitutio  fa(fla- 
pcr  milit5ex  rc  ccrrajvalct  cx  pnuikgio  militarico  nioJo  quo  fac^a  cft;  Fa- 
^a  vcro  a  pagano  no  c)  iiiodo  quo  htdta  clUfcd  quo  ficri  dcbuit> idque  pcr 
ioris  interpiitttcioB€  vtfauorabilitcr  adimietur  &ialua  mmcat  inftitutto  oue 
lUiequi  nd  valerct  l,tkm^uufi i^.D  d€Uki.& p»[rhu.Q^\i  porr6  non crcajl 
:cOpoti&s  modo  te(^ari  voluine  mi  i  6^uo  tcftari  feo  iurcpotuit,itt  vtmdra'^ 
iuris  auxilifi  habucritiaiplortwte»i)<»aifa  quomodo^eftari  bcnc  non  potuit- 
citra  bcnigiiQ  iurii  lnt<  Tw^riri    r^C'cv!r  '  <;  ''jitur  cfl  milcs  quotics  hcre 
dc  ex  certa  rc  iuliituit  tcUari  lurc  muitari  potius  g  comuni  volniflc.  la  vcr6. 
qiiodad  tcttia  intcrprctationcattin!.t,quaqua  ncgari  no-poicft  quin  fit  vcra, 
facenJu  tame  c(l  vcibiskgisnuilo  modo  cacoauenire.  Na  nequc  priorjne-^ 
ique  poftcrior  pars  lcgis  loqaitiy  deiiJHriwiW|C  (pnplicitcr-fcccHjlcd  prior^. 
^t  JBOx  dicemoSfdc  inftitutidnc  fiiAtin  boni|caftmboc»pofticribrtotedir. 
Ifltf  quf  fada  (it  in  bpnis  paganicts.Et  ccrtc  parfi  eJcgans  eilet  legis  rcntCtit^  ^ 
4|c|9  moneret  inftitutioncm  £mpJicitcr  fa^m  etiam  a  inilite  trahi  ad  bo«i> 
riiiIh;lsM|ittCc(a.Cu  dici  ncqueat  qii.rna  bona  poJfct  cii  finodi  inOitutioco^'' 


prchen^Cifijii  non  on- nia  comprcncndercr.Scd  fefcJiit  Saiycctum  quod  po- 
ftcrioris  p^s  veiba  Hc  h.ibcnt:  QulAJiextrAneHmfcrtpfit  heredeTn^nuWi  vi- 
dclicct  bonKw^^Uue  callreiiuiii  ii.  e  pnganicorum  iubici^ta  mctione:  Qiiait 
verd  cxMMM||{pp|ps  pauistqus  de  bonorum  untummodd  caftrenfiUfQ  . 
inftitptione  loquiii(|^flyifaiii  lypareat  pofteriorcm  dc  illo  extrtnealn^ 
reiletccipienBlquiii^D||M|iSi<^er  inft  miliC^friK^^V 
nis  pag^nicis  qu2>d^^^pi||>ftintcftttiluccc0bi^denoluerctur,(i  nSalia  in^. 
AiCtitio  fafta  proponeretur,quani  comniilitofus  in  caftrenfibus.Rcnat  vlti. 
fwr  ipucj»4di  lukimciptiliMtf  Itfiiiiit^      fmmAt>n  trahi  ad  tli^  io  d^ 
-^^-  '  S  S  f 


4|4  ANT.  FAERtDE  ERROR.  PHAGMAT.  . 

iierfisliereclibutsquc  principanbui»  Quibus.verl»is  fibi  BaMut  ve^^ 
dtffictlecftdiccrCfficotiuslcgisvtratDquc  partem  confidereniiis.  Naon  iq^ 
fiituto  per  miUtccomilitoncinboniscaArcntibi.s^Extraneoaotiin  bohit 
paganicis  dui  quidem  crunt  in{litutioncj,iicur  &  dtio  hcrcdes  zque  princi. 
palcs,fcd  non  dc  c]uibus  poflit  dubitari,an  vna  irllitutio  aliani  aJ  /c  trahai» 
cuni  Icx  non  ponatrcpuuiatani  cflcab  altcrutro  hci  cJitate,quaproindc  po- 
ncndu  cll  adita  iiiitre  vtraque»d:  caftrciiu  a  c6(iiihcuuc»&  paganicoru  ab  cx- 
uaneo^ed  videtur  Bald.eo>vtlo^uutur,soinsrio  priorf  tatuiD  lcRis  partcfls 
€6plems  tfk  qu«  habctbMilitc  4ic  tefiato  vc  caftrenlia  tsttcfimodo  ponorf 
kerede  comilicone  iofticocfiCyCfcera  eius  bona  velut  intcftati<lefiidifa  matre 
iure poflidcrijQuan  eo  cafu  quo  miles  de bonorfifuoru  tsntuinodo parte  tc 
ftaturduas  faciat  inAitution^s^Vn^ciusquf  nominatim  in{lituit>aJteri  vero 
lcgidmi hcrcdis,  etiah  de  eo  nihiJ  exprimat:ExempJo  vidclicct  cius  quod  in 
pagjno  djci  folct  fi  quado  intcllatus  deccdat,tacicc  vidcri  cu  fcribcrc  hcrede 
quifquis  tuturus  ilifeiUceitimus  f«Jcce(ror»Vcruni  la  monuimus,  Miljtc  qui 
cx.certis^tantum  rebiisteflanciicofibiheredemiciibitinallapoflc  dici  nce 
le  iQftitution€ab.intcibt09qflia  militls  quoquomodoteftacivolfitatetacii^ 
le3Liicc|iie(li'pp]ct  vii^ui»neqiieadiuuat,ncq-,interprccacor9nchoc  ipfo  Eictai 
c6tra  mihtis  voluntatcmtquarnon  aha  fuille  creditur,^  quar  ab  iptocopreila 
£uit»Itaq;h  gitimu  miliiisfuccclTorelex  jd  intcnati  fuccciTione  vocatn6ta« 

Suatacitc  fcriptu,vt  in  lcg  tima  hcreditatc  p.igani,rcd  taqua  nullomodo  ini. 
itutu.Non  funt  igiturdui  inftiti.tiones  vna  cxprcfla  &  altcratacita,n6ma. 
gis  quam  exprcfla  4uplcx,licci  hnt  duo  hercdcs arquc principaics» Vnus  cdla 
.I0ilirios»alt»c^|ifgitimos,quiavn6h  fecic  »Alium 

:4ilil^^oiSfb  lcgis.  DicAidom  igiaiv  eft-lcgianoftne  lenteptiicam  eflc»Tt 
io  propoHu  Ipecie  dtHinguioporteat^Vwummilcscoinilitbneinbonisca» 
^  ftreofibusuntanimodb  hcredeinicripterits  Anvero  ctiaeMtraiiefijnbonia 
jaganicisrVt  priore  cafu  bona  eius  paganica  qua;  ad  tedamentariu  heredc  ia 
.I01is6a(lr£fibas  inflitutu.pertinerc  non  polfunt,ad  fola  deRtnviti  mairctan-^ 
Miilldlegicima  hcredem  ab  inteflato  pcrtincant.Si  autc  ecia  in  paganicis  ilr 
firacttaneum  hcredem  fcripferit,ifquc  adienc  hcrcUitatem«  non  aiius  quaui. 
'.extitui^iil^^ieres  iUe  paganica  bona  pescre^offit.  Quo  quid  cettius  ^quid 
'  fcrtio^qoii  deoiquc  verbialegis  coiwenientius?Nam  ^ood  initio  legis  pa 
nit  Imperatocin  cailren(ibas  tantumnnodo  inftitutu  (oiflTe  commilitoneiBti 
iiaud  dubie  Ilc  accipifdueft  vt  notacum  infoiis  ca(lrenbusc6mtIito  inftitu- 
tus  f>t,ad  differcntia  paganicoru,{ed  ctta  folus  ipfc,id  cfl,nullo  addito  cohe- 
rede.  Cui  confcqucns  cft  poAcriorc  diftindionis  partc  ilcaccipidcbcrcvr  c 
^ContrarioponcnJufuinilitutucumcomiiiconcexrraueu,&:  cjuidcm  in  pa> 
'ganicisbonis  (icuti  commiiico  inflicutuS  fuitin  caiUenfibus.Iu  emm  &t^\t 
jia  &ablbiuta.antltfaefis,oppo(ita'infticutioiiB  eiitrsnei  ii)fiicutioni<6iniUio 
ni$9&  inftitotione  bonorum  paeani£otfi.iRftikotionieaftxen(ift: Vt  appareat 
bona  pa^ftl^i^ayqMae  in  priore  diI»ndtioni»pane  diseratiinperator  ad  matie 
tftt|olicgitima  heredc  pertinere,ad  excraneuin  ii&icr)iptu.perocnire  debere» 
Non-jcnim  dccaftrcnfibus  apud  Imperacorc  qu.rrcbatur  ,  eum  dubitari  non 
pofTet  qiiin  ad  lomiliconem  m  lis  inllitutuin  pcrtincnnt,  fcd  tantum  dc  pa- 
ganicisjqux  cum  deticrri  cotnmilitoni  non  pofsctjntyrclfc  erar  vcl  aJ  matrc 
I  taquileg.itimam  hcrcdc  fi  nuJlus  in  iis  fcriptushcrcs.fuinct,-vel  ad  cxtrancu 

'  *ij">  ;m!if*  inftiriT^nr  rl^'';)(V"tdi      l^nirnirr|FjyffWjp||^^^f  nr  in'r' 
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pf«cede(blilia8&  deaHnoiilltoiie  ii^ituto  >  &  de  Icgttinia  here^e  ma->  ' 
^  tre  dt<3iitn«flit.  7  ara  ccrtutn  autem  ilJud  cft  vt  de  co  dubitari  prob.^bili^ 
poflit  qtiid  caufarfucrit  cur  dc  iurcta  apcrto  Impcrator  corulcrctur.  Dc  qao 
tamcncmo  difputat,vtncquc  dc  co  quid  fibi  vclint  polbcma  illa  lcgis  vciu  ^ 
hdi  k^nils^iHS  in  ti  trAntjkrrinanm-e  defUerar.c^od  camcn  prarcipue  tuit  ex- 
plicandiiin,Po(]it  eniinlorte  quiscxiftimarcconfuJtu  fuiUelmperatorfab 
.4rik|ao  ««re^corib.  miJltis  dcfiindi  c|uis  prodfibito  borfa  fiii  quomU  debt. . 
tor  is  fiU  iddicjl  potbdMtB^vt  OT  il^  diS^ 

cflet  imcrprctaclo prbl>abiljs»  C^id  cni ni  attiittrvt traftaflc  io  tota  ltgi|dcL  "  .\ 

militis  hcrcJitatetotiiirq;  fucccmonhiurcfi  non  ni(idccrcditoris.iurcquf  ♦  *J 

rebitur?Qi^ippcnihiI  c6mi)nc  habct  ius  crcdiroru  cum  iurc  fucccdionjs,  ne    •,  ^ 

tii  nui  iccum  tcftatoriniJcsproaibitriodiuintljonaintcr  hcredcsinftitiic-  ^       •'  ■• 

*  dahercde  vnu  in  boHiscaftrciiribustaiiu  vcr6inpaganicis>auianonpotcil  . 

•  ca  diuifio  cf«edic9r^s  nocere  qooniin  j|$  id  a  uod  tb  «ertdci  ttgiare  noo  po^  .  * '  ^ 
. ^ttnmf^biyp^y^^                     $i$,DJU «^«Mwiftr* Sedetfi  vmit  .  ■ 

teotain a  iiijiiti^S^ipttis^foiim  omnibusypeftnpe-pt^^fleciU  ;>  .  ^ 

la  quaeftio  Bi||Mipi  Hcet  nuJlp  iuris  colorei An  militi«  bona  ihci;edit6rc  pro  •'  '\  f 

dcbitotrasfdmoportcrctifechcrcdiSpIuralitas&patrimonioriidiucrfitasa 
mihtccol^ituta  ditficulcatcaugerc  potcft,maioremLjidi;bitandi  cau(am  vci     '    '  '    ~  **f 
coIorcprxberc.Cumcrgo  lmpcratorjUudpoti{liinu.ninfpiciat»& diftin-  .        ^*' * 

gu^tQua rattonc  m ilcs  tcftatus  fit  in  diuidedo patrimonio  f cparandifq;  bo«.         .  * .^.r, 

Bifci^clibusapagjnici*s,Apparetaliiid«]ri^  .   ^  '.^4 

aiijttWriiig|idiiofis>ferMindt^c  crejiti  caufin»  pertineat^Sic  exiftiniotcon  «'.'.jt 
,  .jfkiinnxfiiiflc  Impcratoreinab  tilo^pib 
«antummodo^ailrcnnumheres  (crtptus  proponcbatur.  Nam  &  Icgis  in- 
fcriptio  oftedit  miliic  cu  fuiffe  qfai  confulcbat  ImperatorctQua  de  cauia  tiii 
nus  mirandu  cA  dc  re  paru  dubia  faifle  confultarioncin  ab  eo  propofitara    .*  '  •^»2 

aui  magis  arma  quam  icgcs  fcire  dcbucrit}-^  un  luris  impcritla  fucrit.quo-  ^  ' 

dammod<^  pro  peritia  rei  milicaris.Credibileautenil  :%ita  vifinn  fbiflecon 
iiilentttVt  quia &  defiinSi  6&tn«Dilfico  tHifll^  &  ib  eo  lieres  raiptustin  bonis  ^ 
4icct  tantuinodocaftren(ibiiS)tota  ideb  hereditate'ohtincrc  dcb^rct)  no  tam  ,^ 
adcrefi^di  iurcqitatn  CKpriuilcgib  militaritQ^aft  fauorabiliorcs  itnt  mili- 
tu  hcredes,li  8c  ipfiHnt  militcs,fauorabiliorcsctiaboiiorflcaftrcnf;u  inftitil  • 
tiones  q  a  ii  paganicoru.  Atquc  idcirco  cum  nihil  aliud  prccibus  fiiis  expo- 
ibinct  niti  quod  a  fuo  coinilitonc  qui  matre  /upcrftitc  rcliqacrat,  hcrcs  fcri- 
ptuscnet,in  bonis.tantumodo  caftrefibus  >no  cxprcfto  co^An  in  bonis  pnga 
picis  iateftatas  decefltfleliiiifi  ^m^  excranefi  in  i is  neredf infiituiflet>Pet^i^  . 
ferri  in  (e  bena  defuniSfci  omnia  etii  paga nia>  Relcr^tc  Imperal^  " 

  mi '  "  '  ■     ^  ■ 


^  ,^Ty™:^..it<!'^^fidefarc,Idau«nont5diftindioncadhib^^  dilcinr 
mat^^^^B|i^fitO}qui:fiuc  de  pag^nicis  milcsteftatusnon  ntxpertinct  illii 
aJ  lcgitim^  mteftati  fucccirorcac  proindc  ad  matrc  fupcrftitcm  ,  Sluc  de  iif 
tcft:atusfitin0ii^oi^crcdccxtraneo,  non  .id  .ilui  qnim  ad  hcrcdc  ipfuTli  in- 
flitutu  pcrucniiTj^debentift  modJ>  is  aJicri:  hcrcditatc,  N Jllo  igitur  cjiu  vi- 
-deri  potefa^^nailito  iurc  dcfidcrare  vt  paganica  bona  pra^tcxtu  cafticfi^in 
jjiiibus  fcirjpaisem.iiiii  tr4|ferr&!Mr.P|cM  fi9iHfle,dil€^  bpt^^MNrV' 
:  j|beg;nm  Acablb^9«if|  in 
.  .  .       -    ^  *    ^    .  ..  .      ^       ,  L    ^  alitti^td  id 


Digiliied  by  Google 


«IS  AMT.  FABRIOE  ERR.OR.  PRAGMAT^^^ 

dum     hcrcdi,cur  earo  adirenolit  hcreditatem  quani  Jiibeatpro  fufpedft^ 

l fimieflMn.li.tnfinX>'Jttftiuomtjf.€MtfjifiimJ.  ^uu  fottrM D.  ^iSC» 
T re(f.)Q^o  vno cafii  ccrtum  cfl  non adco  ccrifcri  illas  quaH  duas  duoru  ho 
minu  htrcciitatesjVtnon  poflint  &  dcbca!',t  bona  paganici  pcrucr.irc  ac:  he-' 
rcdcm  cai\reniiu,vel  con:ra,vt  vel  tgta  hcrcditateadiiLrfuscrcditores  Jcfc*<" 
dere  cogatur  vel  totum  fuluere  >  vt  fcriptum  cft  im  d.l.fi ctrtMrum  17.  j^.t.fll% 
f>:,D.de4jUm.milit,^dvSo  icilkct  l^itimoimelHti  rucceiTorey^jirii  Itc^ 
mtles  poflit  deccdcre  pro  -parte  tefbtut  9  6t  pro  parte  inteftatQS  ft  vdii^  ' 
Diarffne  ver6ex  ponfado,quodnecm  pagani»  abrurduro  eflc  ctediturd* 
tarcai^.D^dtiftcff.tefiMm.nulhtimcn  ex  patte  intcflatus  dceedere  voluit 
milcs,qi'i  in  bonis  fuisoninibus  hcredcs  (ibi  fcriplit.Scc)  facilis  rcfpofiu  cft, 
Confultb  prartcrn^ifiu  ab  luipcratorc  hunc  cafi.ni  fi  illcquia  ciim  cxfafto 
fic  cucnit,  vt  vnus  cx  Itcrcdibus  ini^itwtionem  fuam  rcpudietjfiue  ob  incd- 
modu&onus.emcrgentisiamaerisalieni,  nueobpericulii&metfthtentis« 
vis  cft  vt  alius  ^crcs  dcfidtret  adcrefccrc  fibi  eatir  partem  hereditatis,  quatf< 
omittitur»quomodoinfpecie  ]iuiut/.2.milcs  iri  caibennbusinfljtutas>c*eiir . 
derabat  ef  ia  paganica  in  fe  transfcri  t,&  ided  dicitur  p ars  ilia  repudiata,eo  ca 
fu  adcrpfccre  inuito  no  dcfideranti  d.l.ficdterMrH  i.i.in  fin.mfi  qi  6d  pcrmit*^ 
titur  ei  ll  inalit  cnftrcnfcm  hcreditatem  qi'a  adicr.it,  rcpudiarc,  quali  cx  noSj 
ua  &  inipro«ira  caufa,quam  pracuidcrc  ncc  potuciit.ncc  dcbucrir,  vt  m  (['c^' 
Cic  l.cum  heredtute  55.  l fimimr  annis  61. l.pen.in fin.  D.  de  ac^.hered.^\^  'A 
ergo  cauf^  fuit  cur  hunc  casu  exprimeret  Imperator  rcfcribcns  ad  confulta» 
tlo|||^ii^lii»«ui  (4m  tota-t^edltinem  habere  defiderarenlioc  Ipfo  &tt» 
fi|pifi4>Mt^piiientiore  eeiii  ciTe  quam  vt  poffet  incidere  cafus  tUe  reptidia^ 
tfohis:Qui  lame  no  obfcure  a  contrario  fcnfu  cxpreffus  cft  in  iisvcrbis  if<fnt 
eldiftkereditat$m.Wz^cms  falte  nedubitari  poflit,aliter  refcripturum  fuifTr 
•  Impcratore,Ii  cxtraneus  ille  in  paganicis  inrtitutus  hcrcditatc  irpudiafrct. 
Ncpc  iudu  co  Cifu  torcdcfidciiu  militis  qui  fcriptus  hcrcs  in  caOicilbus  ctii 
paganica  in  fc  trasicrri  poilularet:  Qiiod  pon  b  dici  nopcflct  ficoufulcsa- 
'  lius  fuiiicc  i^uam  coniiiito  iilc  qui  in  I>onistantuu4od6  c«(lr6l:bus  inftitutus 
proponcbacur.Aiioenimlierede  repodiam^  qui  mfolis  paganicisicriptu^. 
fucrat  no  ide6  trasfc*rri  poffent  bona  ilta  paganica  in  altcr6»quam  in  heredr 
fcriptum  ex  canrenfibus,adcoque nec  ad  herede  iiuenati ,  propteraditioaC^ 
iani  fcmel  cx  teftamento  fa<flam,  qu«T  legitimuni  hcredcm  in  perpctuu  ex- 
clufilTer.^.jj.i.i;7^/7./yifrr/.t>M. Tauto  igitur  migis  cx  co  apparet  vcruiti  cfTe 
quod  diciunis  conrultu  tuiliclmpemtcrcm  a  commilitonc  in  canrcn^bat 
bonis  inil;tiiin.Idcoc]ue  nccdubitanduui  cil  meo  iud>cio,quin  fciipfcrit  fic 
rercrrpferil  Impcrator  cfptunhtonemte y«M,addita  didlione  /r,qua;  fi  no  ilcef- 
fetilongefaciliort&eaipfaquamnosdicimuelnterpretatio  cuiltbet  obuia 
paterct.Nec cit  quod  quis  putetid^viAim  fuiile  Accurfio  ouod  ncbis«vt  iit 
podcriorc  h  ui  us  lcgispartcponenduro  fitinftitutimihcreaemvnfi  mbonis 
piiganicis,&  quid^m  cxtrancumiin  carircnfibus  veri6ali|imi  vteicgIo6a»i- 
pfiiis  npparct  in  vcrb.  extranenmixhi  fcribit  illciw pa^Ariaf.>AU$im  ve>  0  in  C4 
firenfth:is.hmdtu%  cnim  mcndum  eff,&:  pro  alikm  lci^cndum  aliu  i  ,\  t  con. 
ffat  expr.rccdcnce  glolla,adquam  fc  rcfcrtcoloco  Accurlius.D  xcrar  cnim 
lepacanda  cire  bona  cadreniia  apaganicis,  vt  paeanica  ^oflint  ad  fc  trahcre 
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qiioqucicx  hnbk  communc  aliquid  cnm  co,c!c  quo  pro-- 
^  TtiiiK- incidciucr  tra(flauimus,An  tcftatus  inilcs  in  dubio  i:rc- 
dcndut  in  iure  niilirari  tcftatus  clic ,  an  iurc  communi.  Nam 
ex  hoc  potifljmu  loco  probarc  folcnt  intcrprcti  s,  Tcftamcn- 
tudi[  milttis  quantuin  ncri  potell  falua  raticne  r^lfti  fcfnlonia' 
redod  ad  ieis  cdfnune:Ncque  ahiva  huius  Icgts  fcntcntiam  efl^  arbltnntary . 
nifi  quod  addftBslJuspoiTeidemtcfl&n.cutum  valcrcram  ex  priuikgio 
qOikmdciurc  c&moni,ex  iis  vcrbishuiualcgiSfii|^i)Mr.>  irtMmiuriiSHmnidf^' 
cepit ^M^hritare^^t  rurruin,Tcft«nicnta  oinnia  ^tm  'mlfitaria,  intcrprctan- . 
da  cfle  fccunciuin  ius  communc.  Qux  omnia  vidcamus,an  non  (icut  a  r..tio-' 
nc  iitris  abhorrcnt^ita  3c  ab  Impcratoris  fcnfu,vcrbi'fquc  huius  cor.ftitutio- 
nis  alicna  rint.Dc  fpccic  legis  intcr  omncsf:6n(lat :  ProponebatMr  Valcria- 
aos  ctntorto  teftamento  faiHiercdem  (cripfiffc  filiaffl  et  diiiab«s'  Viicffs»  VJfO" 
rem  verbexvnclavoeede  reiiduis  portionibus  quicquam  ^ignificaffetldfft 
ncque heredcm iniisquequam iiiuituiiTc,ncc|uc  dccIarafTc  an  ()uodadei4 

rtctineret>dccedcrc  intcflatus  mallct  lcgitinio^qihabcre  fucceHbrcs. Qojnfi^ 
atur  qtiomodo  clTlt  Jiuided.i  hcrcditns  intcr  (cripras  hcrcdcs,&:  an  rcliquae 
partcs  hcrcdit.itis  dc  quib*  milcs  nihil  d]rpofuciar,Icgitimi.s  fncccfTf  rib'ca. 
c[ium  abinteftato  dcfcrrenfur.Dubitationcm  feciebat,  quod  collabal  mili- 
teni  tcftatum  fui^e  iurc  acpriuiIcgiomiiitari,Mihtis  autcpriuilegiuni  iJJud 
«(rtf5mer4leief#hr^(Ctdec^ereteftttlII  proparte,&  pro  partciotefbims... 
Itaque  cSm  as  hcreiiitarius es diiodectm vnciis ctoftct »  M miles  niut^ 
fnbusVnciis  dtfpofuiflei^^allonetaRien  fit(^ft^id  ai!lin,pflifynciar)^tipi^d[? 
iibncm  3:  defignationem,qu«  aflis  partcsf  firht  intcgralcs»  non  abs  rc  vide-  ' 
ri  potcrat  cim  fuilTc  ccntviri  Hiis  voluntatcm  vt  cx  duodccim  vncijs  duai 
habcrct  fiiin,  tcrtiani  v'<()r,rcIrouiis  ('oJrnns  au  lcgitiniu  intcftati  fucccflrT^ 
pcrucnircf.Queadn.odum  accioerct  C\  cx  iundo  Ct)rncIi;mo  H!iam,cx  Libo- 
nijno  vxorcm  hcrcdcm  inftitififlbr,  ncc  dcreliquopatriinonio  qufCqua  ca- 
oiifct*  Nemoenim  dubirapst  q;  in  itaeterislftbofusomnlbiisdecetifle  into». 
Infiis  vidercturXA  mifes  6J.tx  miHfMH  iuf,vh.  &hghffk^iX>  M  Hftmmm^ 
^Conti^  tamcn  rtfcribit  Itf/p.Antonhi.  Quamquanf  niilitum  teifameq^^ 
nErtsvincuIis  non  fabiicianmr,  (  u  ii^roprcr  fimphcitatcm  militarcm  qifO?i. 
MtS(1c>^e!in^,5c'  c]iioinodo  pr  (Tirt  c.i  f  ccrc  his  conccdatur ,  Tanicn  in  ccn- 
turionishuiLis tcihinicnto  inftiriirior;cm  ctiam  inrccomfnuni  acccprflcnu- 
thoritatem.Nam  cum  pitrri.ip.^. j!ias,ijiquit,  filiam  cx  diiabus  vnci;s  ,  vxo- 
rcm"Vcf»lRW?iMk  ^  ci  ipfcrirjr.cc  dc  refiduisportionibus  quicquam 

' ISgnific|Wli|jj|||||^'^ai iis  dtuinfTc  apparec  efi  hredttatem ,  vt  duas  habcat 
'  ^ua:  fcsfftbleflf|ici^it)tertiam  qu«eex  vpcia  |ierc$  eftlnftltutajH  Idcm  crg<i'. 
tiiru  bac  pdrtc  Wjint^iiunt  imerprctc$,lij  tcftamein<)*m  ilitis  quod  in  teUs» 
inentfj  pnganr,Vt  qnlsi  fHfe  tommuni  p '.gr.non.m  fic  diuicirBda  effift  iitt^  ■ 
dft.-ls  l.i  teretum  15.  ^A.l.fittA  prirt^m  ^~.<^.i.D.  ciehfred  \hfl  eeti^kt.  cadciTt ' 

difii4cndiiatio  &  propoxtiOia  tciUinemo  taiiuis  iaMfituc  Hcc  mo  cut 
\  •  •  SSf'  ff  '  ' 
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f  u  (leri  potcfl  falua  mione  re^i  /ermonis  vt  Baldus  diccbaC«Q^6(l  iiityeft. ' 
pltoe  non  video,Cur  no  x^ui  dicendimi  Ctt  Mili(c  Gc  ccftato  vt  ex  fundo  a- 
liquo  heredem  fcripfericnec  dc  reliquo  patiimonio  quicqnira  dixerit,totl ' 
hercditatc  ad  cum  pertinercqui  cx  fundo  f*.riptus  fitjQuandoquiuc  iure co^ 
muuictuinpaganiteftamcnto  idc  rcruarctur.necratio  rcdi  fennonis  rc-  ♦ 
pi!gnaret«quialiccctundi  appeiiatjone  to^a  heredi^as  no  figniiicaur  ,  iundi 
ttme  mctio  detrahitur  cx  ea  iiifUtntionit  formala  Tkm^  ex friido  Corne/ssM 
ktris  <fy?9,qiiadetctdt.rupcr(iintverl»tilltibI%TafW'ib«^ 
datur  hcreditas  nec  min&s^  milite  quam  apagano,  /•  ui.fi  tx  fitnd»  L  pMai^ 
duo    lfeq.t9da$uD§lmtd.injhM  nimirum  prarrentieiiaSllfcetm^&^^ 
vt  obicftionem  hanc  eflfugerct,dixit  feparandam  inftitutionem  qu.im  milcs 
feccrit  cx  fundo  aut  cx  alia  ccrta  rc>cert6v'c  gcncrc  bonoru,  ab  ca  quac  fadla^ 
.fit  pcr  quotuid.cft  pcr  vnciarii  dillributionem.Nam  inftitutioncm  ii!a  quie'' 
pcr  quota  fad:a  (it  trahi  ad  bona  C£tera,  oon  item  iiJa  qu<r  iacU  (ic  cx  funuo. 
Se4quxro,hoc  ipsi4CL>rita?Anfortdquddi:e£kilermenisrttion6;repugncc  ,^ 
«juomiii^  fimtttis  tut  «ngix  appcilatione  tacns  ts  (igiuficetur,repugnct  au^  i 
te  ne  fiindi  (ignifictttone  c5prch^<latur?  At  di^i.hoc  nuilomodapoceft.  Ta  ' 
enim  cetmm  eO  appeUttionc  vnciae  vd  (eittntis totit  tflcm  non  fignfiicari, 
quam  certii  eft ,  cerrar partis  nomine  totum  non  contincri  /.  verbu  amhlfHS  . 
in  fm.y.D  .de  vnl.ft^ pHp.fnif/^.l.  Luauj  78.5» .f«<e  habehat  trt  fin.D.ad  SCTrek 
Fatcor  virilis  portionis  appcllatione  intcrdu  ctiani  totaiu  iicrCi.;itaten)  coa 
tinert  vt  Vlpianus  nofter  fcribit  in  l.vinlU  n^^.de  verb.fynifi.Sc^  alipi  cft  dc 
virUipartc^^ra^NffeaUod  departc  fimplicitcrqiizabinitiorfitcertt.  Virilt 
e^l^n>t|^in1ti5  prerrus  inceru  efi»nec  ntiTper  concurlbm  ccrtt  conftituimi 
Idque  inccrlegatarios  yocttos cx  virilibus  partibyslocutcft  iori  adcreiccd 
.Lfidntkiu  i6>f»vk>d$it£4t.i,  cui  ctmen  locus  non  c(i  tnter  Vqcatos  ex  xquis 
paiftibus,qm  ab  inirio  certas  partcs  h.ibcnt  l.pfa  je       Ji contunElim  eod.nt.L 
rtconiunnt  S^.if/i-c.tr.j.  Vc  fcripnmus  Decade  50.  liatio  ig  tur  rcddi-  nulla, 
poteft,  cur  inllitutio  a  niiJite  facta  pcr  quotam  trahi  ad  bona  ipfius  om- 
nia  debeat  potius,  quam  qua;  fa<5la  cit  cx  tundo.  Quinimo  Ci  vcrum  auiainas 
i»tior  rttioiubefTe  yidetur  vt  inftttutio  ex  certo  ^ii.dor  £idt  extendttnr  a4[  * 
vnieerfii  tcfUtorisJbent  qii}m«|uae  fa^  e A  per  quotamvcjnia  tnndi  raentiOi^-^ 
vt  fupradiximus  *  dctrthimr»  6:  pro  non tdiedahabctur :  At  non  fimiliter^v 
yncia;  aut  alterius  cjiiota;  expreflio,Vt  ex  eo  apparct ,  qu6d  ccrt is  vncijs  ex-?' 
prcifis adcrefcunt  cjcterat  aflisvnciar  dc  quibus  niiiil  tcflator  dnj)o<"uic 
G4I.  interdHm  ^.i.ex  d,§ .videamfts,  Q^r  ramcn  adcrcfccrc  nullouiodo  poA"*? 
fcnt  fi  vnciarum  mentio  iuris  interprctatione  ac  potcilate  dcrra/jcrcturv 
Ciim  dici  foieat  i\xi ^c|cfcendi  (iraile  cilc  alluuionii  quia  deBcicAs  ^ortio^' 
nonperfiiim(tdcrel&KOT  fiTiiio  55./.  i.D.  de  v/iifi^.Bx  es  liocni<<-ir. 

fUin  imellt^musiibn  cflc  bonsm  raiioncm  quam  adferre  nofiri  r>lcii(r 
€dim  qu#ritarinteilamento  pagani.  Cur  inHitutiofiidt  cxmMorevnciti^- 
^mnumeroquainquxtiTcmimplcanttraliaturadtotumtflem.  Aium  ^ 
mm  id  Hcri  quoniam  alioqui  contingecct  vt  patcrfamiJias  propartc  rcfit^f. 
tus  dcccdcret,  Sc  pro  partc  inteflAtus:  Quod  fi  vcre  diccrctiir ,  vtic|uc  a- 
liudiurisconliituenJum  c(Tet  in  tcilanjcnto  miJitis ,  qucm  niiiil  vctat  dc- 
v^ficre  inteftatuni  pro  parce , Ht  tamen  non  ita  ciL  Perinde  enim  diuidi'- 
liirheredim  toMiatret  pttiei(i  idtilcs  6hua  iu(Ufiiierit»  csftMte»vzoreia 
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yfcrh  cx  vncia^atqoc  fi  a  p  i^ano  lic  fj  .iJin  clTet  tcibmcntu  vt  harc  lex  habct.^ 
Scd  ^>li/atiu  boua  cilcc  lcaiicrecut  iiiv:  teiUtii  ^igano>vt  plures  quatn  duo- 
itdmrad»  tacc^lKrtd^  iaipcnsdi(bibai(r«tniiia^  duponJknDt 
Kihil  caofirfore  cur  parcei  quat  fupra  diio<UQin  vaciai  eiTcm  »  accvcHcre 
neredibus  dcbcrc nt  pro  rata >  quom^do  decrefcere  tilas (criptum eftAi WL|l 
initrdmm  f.fidfitxfifini    i»  $.c^ Jiplmttlnft.eod.tit.  Ncc  enim  vercqdiHll . 
efTet  nc  mi.i  cx  partc  (ntcflacus  dccederet ,  qui  dc pluiibus  quain  duodecim 
vnciis  teitncus  cl]et»£ttamen  nihil  pcnitusintcrcuan  teflotor  in  diRribucn' 
da  per  vnciashereditate  legitimuin  modum  exccHcritplurcs  quam  dtiodc^ 
cim  vncias  diftribuendoyan  pauciorcs  didribueriti  Ciim  vtro<^ue  oa/u  aste- 
fiatofis  9  id  cft  qjuem  (ibi  teftacor  pro  arbitrio  fiwdtex  to» vocila  qiiot  vo* 
jhiit«rcuocetiir ao aflem  iiirifl»quiduodecim  vnciiacompletar»  Eldemdim^ 
'tazac  proportione  feruata  in  aHe  illo  iuris ,  quz  obfcruaia  fiiit  in  aHe  tcfta* 
tori5>nc  ^uidconcra  eins  voluntatcm  fidt.Nec  min^s  obferuatione  dignum 
illad  cll>  quod  tamen  pauci  obfcruanti  qu^in  difpar  ratio  ftt  inf^itutionis  a. 
pagano  fiactxcx  fundOj&inflitutionisab  codem  ^dtarper  quocainjadcoque 
it  Voles^ex  vncia.  EtH  enim  vtrique  inAitutioni  commutie  illud  cftvttraoa- 
tur  ad  totum  alTem  >  diffetenti^  camen  illa  cft  »  ^od  a  paganoin&itutus  em 
'  vndototam  heredluttem>  rellqu^m  otitifet  terc^crefcendbNbir 
'liter  ^ifxcefto  ^ndo  icripcus  &iic.Nam  cuni  ea  fundi-mentio  per  ifilniijtt» 
fcrpretationem  detrahaturvt&aosabiliter  adiuuetur&  con/cruetur  inftr-> 
autto  quaraIio<^ui  non  valeretyqucniadtnoduin  fnpra  diximus  ex  d.i.i.f,fie:t 
^ndo  l^mties^  ).$.Ji duo  o'  t'/e<f.D.de  hered.tnJftt.l.eiiTn  tjtUdMm  i<).Dt  liber.f^ 
^oJfhHrrunon  potcli  lurc  vllo  adcrcfcenJi  cgcre  ad  toiam  hcrcdicatem  obti- 
nendam  hercsrqui  dctra^^a  fundi  mcntionc  non  inaJiare  quam  io  toto  a(Te 
icriptus  rcpericur  vcr^s  iliis  gencsalibus  quar  (bla  ex  inftitutione  remanenr 
^ftim  btm tfh^  t$^^ /»nc  uq^cr  ias4Kicrelci|Mll' Jiabe^e-  (eriptuirl^i» 
•X  fando.  ii  fundriliemionon  detraheretur  >  ^klljaraDp^  non4||jip||^ 
aioai  adcrcfcac ,  certuin'  cft &ndtmi.  lic^t  hereditarium  noir  eflb  powianitiii 
kcredjtat isrfed  bonorum  qus  (unt  in  hereditate»(iq^uidcm  hcrcditas  nomen! 
iuris  cft  non  corporis  /.  heredita*  50.  D^dthered^petir.   MuhoAjuc  minili  di- 
ci  illud  poccll  c]uod  tamcn  intcrprctibus  placet »  Inftitutim»  ex  ccrto  fun- 
do  ateixacore  pagano  hcredicatem  cotam  idco  duncaxac  habere ^Ne  alioquft 
Sitendam-^flet  -decelfiirciUumtcftatom  peo  parte  d^proparteinteftatum» 
>4am  combenigna  iuris  tnrerpretatione  memioliifldt  dctnhaMr  ^-^iomci^ 
4o  videri  potcil  decc(IiiTe  pro  parte  ceilauis  is » qiil  beredeoi-e^toso  atfe  Iqi^ 
ftituic  ?  Auc  (»ieeplicf s  obnocipfam  decrahi  meottonem  fundime  fucceilib» 
illa*intcflaci  pro  p.irtc  jn  Jucatur ,  Dic  fodes  quomodo  poflit  videri  de- 
ceflillc  pro  parcc  intcftatus  i$,  qui  ccftaincnco  fuo  non  nifi  cx  fundo  hcrc*- 
dc(U  fcripfit?  Imo  vcro  Fatcndoin  cftdeccflilVe  hunc  omnino  intcftatumflt 
iatotuQa,  quia nulia  cx  partc  teftatus dici  poteft  qui-de millj  hcrcditati» fuatr 
^rto^Alporiut^  lam  aiitem  diximiis  Ijitidum  exquaaliqaisliefcs^cnpcuft 
oftnonhe^lfBll^^ttem  efle»  (cdbonovom.  E>  qno  illod  etiam  fir«» 
i»on nifrprokfgi^iaif^babcatus qai»ft  «obciiesadiei^^ijr,  fiuc e&  pctt« 
oliqua  hcredi^i^  uue  finc  parte  t,  fitottts  ij,  C  di  her>edi  inftte.  9toiadtf 
fi  non  pljcuil?lt  prodcntibtisex^eiijfmodi  infticutione        in  fundo  detra^ 
hcnJ  im  clTc  fundi  (nentionem,non  tdcirco  abiuulumiDud  cucnifTsc.  vc  pa.> 
tcrfanuhas  pro  pai:te  teftatus-&  pro  parte  inteftatus^deccilitlc  vid,.T<:rur,rcdi 
iiiudfotiiu  vcintcftacua.QinaiAO  dctciriiiet  ^'i^ftapir  ty  rg'i'fi>Ti.C'9rn>t(y_ 
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tutionis  cft»  &  qvii Jcm  ma\imum  (\  cjuis  iia  hcres  iuiliiuatur ,  vt  taii  cn  tx 
nulla  hcrcditatis  partc  fcriptus  jnucmatur ,  &'  ob  id  ncccllaria  cfl  benigna 
iurfs  intcrpictatio  vt  vitiu  mditijtioms  t  Jlatur,  eo  lublaio  falua  mancat 
inilituciO)C]ucmadmodu  ii  tcpoic  aut  aa  tcpus  hcrcuitas  data  ci\<:x.l,here^ 
ditM  ix  du  j4.  D.de bfrtd^fiitda  coque aJiud elucet  priuilcgium  uiilitare 
quodfimilesaliqucm  exfiiiKJoheredeniru^iprefitynec  itereiiqno  fuo  pa. 
trimo||io  quicquaeaucritynullu  inftitutionis  vicium  eilt  valctqti  inhjt  tio 
06  dctra^  f u Ji  aicrione»lta  vt  i» qui  io  eo  fuJo  fcriptos  fuit  periucie  ftt  he* 
rcs  acllcx  realioua  ccrta  infiitutus  cfrct,ciquc  Jcntur  aftioncs  tancjijam  hc- 
reJi&c^uiJe  tcuamentariO}  licct  pro  rcliJuo  pairimonio  miles  intclbtus 
dtceliJilo  intcl!igatur,vt  cicija;itcr  cx  Mi-ciano  fcriUit  VJpiaiius  tn  i  tog:  \6. 
^.feiLetfttnde  a  SCT reb.\  h\  btiic  Hjioaucr  monuit  Icgendii  cC\c  ex  tcr  14 
r*,pro  co  quod  vulgo  icgitur  «j^rf  «4r#rPonit  inim  Vlp.co  loco  difler^^ia 
|ncec  ilititte &  pagaiiu,t|u6d cum  paganus hereditatem  vel  bona ^uae  iib.i 
altqiio  bbaeiierunt>vei  quf  in  aliqua  regionebabetvr^n  ituct  e  rogatyex  Tre* 
bcl.non  tranfcunta^Uoncs:At  in  miiitis  teiUmento  cotrarclpondctur  ,Na 
ficuticocefliim  cR,inc]uiT,m  htibuscirca  inititutionc  fcpirarc  rpecicsbono 
n'iiltii<tfi  per  tidciconjiJfitiH  ab  inriitotis  heicdibus  id  kctrit  atlmittcnJu 
cll  Trcbell.Scnaturc.vt  adioncs  translciantur  a  iurisructcliorc  in  iuris  fuc- 
cclTorem.Cum  iijiair  cjnta  Ut  intcr  p  .ganij  &  milite  diftcrentia  quod  per- 
tinet  ad  inilitutioncm  ex  certo  ^udu  tacu,vidcamusinv&ctiain  alic)i>afTt, 
ci)ii]|j|;fifti$utip  fa^a  cfl  pcr  quot&  vt  Salycetus  loqoitur 9  NdUi  enim  agno- 
^B^§|Acr{Kretes»mo^#^4/j.3»C.<tf«iK^4m  qua:  infiitution^  a  niiiue  fic 
fa(^ara,ait  etiaaiurecommumaccipere  authoritatemtnecaliter  fieri  diui^ 
iijPtnem  hercditatis  intcr  Hliam  nwlitis  inilitutain  ex  f^^xtante  &  vxorcm  (cri 
pTani  cx  vnica ,  quam  C\  a  pagano  faAum  eirct  tcftamcntnm.  Et  certc  fatcn- 
dii  clhnihil  inccr  jlta  riitfcric  li  crtcctum  rci  inrpiclamus,  t]r.cm  foluni  fpc- 
ilant  mtcrprctcs  dc  iuris  rationc  parum  foIIiciti,&.  l.ocvnn  in  cpjxftione 
iiUdccepti.  Sed  tanicn  puto  fi  rationibus iuris  ag^aur  muhum  rck^ic  an 
tallaln^ltttto  qoota  herediutis  (ada  fit  a  miltte  ati  a  pagano.  £t(i  cnim 
ciKlibet  patrifamilials riue  pagano,iiuc  militi  liberum  tu  hereditatem  fuamr 
in  quot  velit  vncias  diftribuere»  id  eft fiue  in  pluresifiuc  iii  pauciercs  quaqi 
duodccimv(i  tamcn  paganus  fit,  qui  ex  pauciuribus  vnciisihercdcs  in(tituit» 
pottftas  iurisneceflaria  cft,vrasteAatorisadalTcm  folicnnem  iuris  rcuocc- 
tur,  vt  apcrtc  fcriptum  cll  »■/  duhl.  tNicrdum  $,  i.cjuia  non  potell  as  ttfiato- 
ris  airem  iuris  immutarcnon  magis  qua wi  teflator  ipfe  Itgiba';  dcn^g^rc,  ac 
fajjcr^nc  io  tcibfncnto  fuo  kgcs  iocum  habeant  vuigJ.  nemo pfitej?)^.  dt^e- 
^M, Li  fi% milite talis inftitutio itiBa.  nrtnuUa iuris  potcftatc  opcis cft ad 
CommutandamaiTcm  tcftacoris  in  afleln  iuris«quia  nccliabetdcrogandttm 
legibus  miles»quiearum  vinculis  cuni  teftatur»nullo  modoco(lrirgtrur.I* 
l|M|Me  folum  eum  affem  incueniur  qucm  teflitor  miles  pro  arbttrto  fuo 
fecit,vt  fi  dc  tribus  tantij^n  vnciis  difp')lucnt  nulla  relicjuaruni  t.K^^a  n;en- 
tionc,  non  aliiis  as  hcrcditarius  vllus  cflc  intcUigatur ,  qiiam  qui  cx  ttibus 
tantummodo  vncijs  con^lcr.  Vndc  iicri  nccclfc  eli  vt  h  /i  c  fitas  in  trcs  p.iitcs 
diuidatur^quaruduas  ieratiiliaintiitutacx  icxtauictcrtia  vxur  Uiipta  &  vn- 
«igii^j;.ie9^ll^iMo  quo  obCcf naodu  eft  non tra  loqui  lmpcratorcm»vt  dicat  fi- 
liam  ioftioita  crfcyuntckvtdaifcripumexbedf  »yxorci^y^^^ 


-O S  C  A  D.  L  X  Xr  T.  E  R If O R  VX  4^ 

qac  inftitutafuic  ex  vncia  >  quod  tamcn  contingcret  in  teflamento  paganr^ 
Scd  duas  partes  hcreditacis  ad  filiam»tertiaai  ad  vxorcm  pertinerefquoniaoi^ 
arqudcMmcMl^fitea  diaiftoliereilititiSyCoaftitiito&coicrtMto  tffe  que^*^ 
tefntof  miftf  fecic  es  tribui  vadif»ttqiieit  filtt  (cripu  cilct  es  befle»  vxor  c«  , 
trientc.  Icaque  nil  necefle  eA  vt  trcs  vnciaMn  quas  tcftator  totam  hcrcdittli 
fuim  diftribuiti  redigantur  ad  duodccim :  Qupd  in  pagano  ncceflc  c(i  non 
tam  ad  confcruandaiTT  ccflatoris  voluntatcm^qiiaai  ad  tucnda  iui  is  authort- 
tatcmtqu^  foIIcnQcm  ilijm  aHTis  m  duodccim  vncias diftributioncm  mduxity 
&cui  nou  o)|gi«  de^ogarc  voiugtas  pagani  poceil»quain  cxuris  foilennita- 
tibos  a  lcgointrodii^istAded  vt  ncc  illis  noiniiiibiis  ^itequae  a  turc  pr^ 
icripta  iuot  tcftator  vfiis  (it,quicqi^m  proficiattpiifa  vnnm  bcredcnriiiAi- 
Heric  rx  prtma  parte  hercdicatis»  fcaiMnm  ex  fecunda»  tenioincs  tertistdt 
quarcum  cx  q«IRa.  Nam  arqoalcs  partes  hercdicacis  ad  inllitutos  pcraenife»  \ 
^guii  icftator.nppellnionc  numeri  fcriptur^  magls  ordinc  qiiam  iiiodij  par-  * 
tibus  imporuinc  vidcatur  / /t  (ffiis  hereaes  x^.DMhered.  tnfftt.  Quod  fi  iiulet 
c  contrariu  in  plurcs  qiiam  duodccf  m  vncijs  hcreditatem  fuatii  difli  tbueritt 
(Imilitcr  qutdmyeucmcC)Vt  eardlm  hercditatis  partes  b4>cailftnilituti  quas 
lialiRrciitc#c^Bunenro  pagnniffedtamcn  alia  ratiiifli^uianAbalbebum  pcr 
ffcifocationcm  &rcduftionem<30irfieri  debcat  ad  follcnncnumcrnnwhob» 
dAcim  vnciirnm  exquibus  as  iuri^  condai/edpetuidcacn  as  illeiuriscx  coc 
yncijs  coftarecquot  a  milite  diflribut^  (uncQuare  ncc  crir  ncccHe  vc  iis  qut  ^ 
ex  duodecim  prioribus  vnciis  fcripti  tucrunt  quicqua  dccrc(c.u  pro  rata,  nd 
'  magis  quam  vtpaucioribus  dirtnbutis  quicquam  adcrcfcat  pro  rata:  Quod 
vtruiique  tamcn  in jpagini  ccllamciito  QiicaitctdJaaterdum  jJ.i.c^/^f .  Hinc 
conc!udo,Nonpoi1edici^vcre  quQd.vc4|^iaccrprctcs9  mipccie.^./.j.  C.  d^ 
4f|£aBa.iMAf.  tdVinenii^ 

Intcrprctationcn».  Valet  cnim  iure  miUtari  &  eo  ipfo  modo  qVQ^i^Uet 
Igitsid  eft  yi  di(lribi}||Onis  facix  k  ipititctoctus  hcreditatis  intrcs  *^^r^^ 
modb  vntias « ^aud  fectls  acfi  nulJus  alius  cfTct  ai  hereditdrius,  quam  qut  cn 
tribui  vncii^  conftarct.  Ncq» contrarium  eft  quod  rcfcrijbit  Jmpcr.hanc  in- 
ftiruiioncm  ctum  aiurccomii|uniaccipcrc  authoritatcm,  Scnfus  cnim  cfti 
Tkib  magts  ratam  cifc  debere  militis  voi^utcm,  quod  euamiiapagano  fa- 
da  ctTct  taJis  ipflMio»  eandero  quoque  <Uuifiofieoi^befnditiiis  ticri  opor- 
terctiAfnon  cttiuditea  fes  qnomindt  alio  iore  cloicatnr  inftitntto  ficimik  ^ 

llily  filda»qu^nrlpi(til<l{  vcrbis  concepta  eflttii  paganokNam1nflitui|o4|a| 
paganus  cx  tribus  cantum  vnciis  fecinec  rcuocanda  primu  eilet  iuris  potepiir 
ftatc  ad  aflcm  iuris,Vt  deinde  quzplures  vncix  in  aftc  iuris  cflcnt,  iis  adcre- 
rccrcnt,quas  tcftator  przfcripri(ret,quorum  ncutrum  fit  in  inftitutioncfa(^ 

'^^pcnBailicesi,  quia  fcilicet  potcftas  iuris  nulJa  eft  in  teJbimcnte  militis»cuiu# . 

'  iui£ voJtetas  p^o  iure  fcruacur  vt  icriptun^x{bniiLi.C«Wjil»  Ncc  jJJud  rur^ 
fullin9iw|i!^teftiquod  Salycccn  dii^  pcr  oqo 

ttm  rtifppiffiWjfflaipfius  bcaia.Nam  qnod  ies  ait  in  ptopflitb  <|||droiniuii 
cfibtotaini»fediQilain  in  cres  parces  non  dt  per  protraafOnemft  iuris  iii.V 
terpretactonemafif|aam,{ed  cx  propria  vi  &:  figniticationc  verborum  quiboi^ 

^tcftatoc  Yiiiatcfti&taA^de  ce&uneoto  lai^.  1  Jkcusitdcicfi«ncnHii^ 
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ERROR  SEPTIMVS. 


tione  icci^;roca 


•  # 

V  o  D  difpuffeuimus  proxrmo  cafiiceiRedu^en<ium  non  tfTe 

teflimcntum  militarc  ad  ius  communc,nc€  fi  fieri  pofTit  fal- 
ua  ratione  rcii^i  rcrmonis,ncqiie  cx  co  fumcrc  intcrprctatio- 
ncm  dcbercjpiobari  mco  iudicio  non  malc  poicll  ex  i.tntt- 
^jlamento  6,C,t9dMtM  rtftmn.  mtltt.  vbi  tra^atur  dc  fubiUtu- 
^    ca  pcr  militem fada>qui  filta fua  impuberc  fcnpta ex  parte  di- 
KiidiJtfratre  vcro  cs  altesa  dimidiat  rubioile  inuicfi  co«  fiibftituerat  per  vuU 
garemfermolam^  vcrbumqjillud  communc  tofyMtirjMictmfM(ffiitMt,vt  in  K 
iam  hoc  iure  ^D»dt  VMt^.ft}  fMpiU.fui>/l.LfMamuis  ^.C.eod.tit.De  mpMb.et  4dtjt 
Ji^y?.Cun;qipupilIapatri  hercscxtitifict,  poftca  vcrointra  pubcrtatcdcccf- 
fiifctjfupcrftitc  matrcitcmq;  patruo  &  codc  fubllituto ,  quatrcbatur  ad  <juc 
hercditas  pupilia:  pcrtincretjAn  ad  matrcm     nKcAato ,  an  ad  patruum  & 
fubilitutu  tanquam  cx  fttbilitutioDCpupillari.Pro  fubftitBto  £acerc  vidcba- 
tnr  conftitotio  Dioi^Marfi»  qu«  ioduxit  vt  ibbftitutio  Impt^beri  fada  io  ca- 
£im  non  tdicar  hercditatis  trahaturadaltenim&  fccundum  cafiim  agnitf  Imw 
rcditati5,i m pubcrcpoftqo^m  bonia patcfnis (e immiicyickdefundo.  Tra^ 
cni m  cft  a  Diuo  Pio  ea  conftitutio  nd  tcrtium  quoquc  gcnus  fubftitutionis) 
id  cft  adtfum  cafum  quo  no  tantum  impubcri  fubftiiutus  vulgaris  datus  f:r, 
fcd  ctiam  fafta  fubftiiutio  rcciproca  intcr  filium  impubcrcui ,  datun.q;  ipli 
cohercdcm :  vt  Vipianus  fcribit ind.U4m  WiMr^.Ltii auic  fubiungit  co lo- 
'  co>itahocaccipicndom.eire>vt  fipaterdttosfiiios  impubereaheredcs  itfli- 
tnsibei&iq^  inuicem  fiibftituatUn  vtrnmque  cafiim  rcciproca  rubftltotjo  fitfii. 
cflevtdeatur^fed  fi  altcr  pubcs  altcr  impubes»bocc6muni^bosi^«rflMj* 
umfuhfitMo  fucrim  fubftitutitin  vulgarc  tatummodo  cafunft £i£la  videri  d» 
Dcatjcx  nlia  Scucri  &'  Antonini  conftitutioncquod  incongrucns  vidcatunif 
inaltero  duplexfit  fubllitiitio,in  altcr©  fola  vulgaris,ln  propofito  lainenno 
vidcbatur  ca  Scueri  conftitutio  nocerc  patruo,cjoominu$  frairis  filia;  injpu- 
bcri  ctiam  in  pupillarcm  cafum  fiibftituius  intciligeiccur,  cum  potuerit  mi'. 
h%  tcftator  cx  priuilcgie  militftri  (obfticoere  direAo  fintrietii  poft  iditii^ 
-%o  hercditate,pcrinde  ad  filic  ipfi  impubcri,  Nonqmd6  in  cafu  m  pupi/Jat^- 
iedin  cafum  adit^  hcrcditatis^quaappcllaiionc  fignificacur  quid  ^cncnVius 
quod  ctia  militare  cafum  coprcncndat.i^roinde  nd  erat  vcr£du  ia  hac  fpccic 
nc  abfurd»j  illud  emcrgcret  qd*  coftitutioni  Scucri  caufam  dcdic^vt  in  vmus 
pcrfona  dnplcx  cflct  fubftitutio,in  altcrius  ver6,fimp!cx:/Fque  tnitn  dupUx 
cfiet  in  pcriona  fratris,  vna  fcilicct  vulgaris,aitera  mi!iuri6,ficut  in  pcrfona 
pupillx  vna  vuIgarisy&alceraiHJpillarit.Sed  tamen  cotia  fubftitutu  refcribic 
Im  p.  A  Icx.  p  ro  matreiN6  liuore-vllo  matris  vt  quidi  exintcrpretibu  s  p«tit> 
(neccnim  aliud  in  agnato  quolibetalt^velegitimofiieceirorerelcribeado 
Ibffie^Sed  quia  fupradiftsr  coftitutiones-omnes  ad  paganoru  dfitasat  tcft» 
in6ta  pcrtinct,n6  ctia  ad  m  ilitu  voluntarcs,in  quibus  neq;  Icges,neq^  cuftitu- 
ttcnex  Principualia  locum  habpnt ,  quam  quar  militibiis  pcrmiferut  tcftari 
4j}iQnftdo|}ofiimy&qHOiiw4o  yciiuc  viAuUa  flojiitis  voiuatas  gro  iujrc  fcr- 


Digitized  by  Google 


DECAD.  LXXII.  ERROR  VB.  ^?} 

uerar  (tcuti  fcriptum  edinl.tUn  ftn.eodjit.ldi^wc  apparet  manifcfU  tx  aati* 
thcfi  vcrborum  quibus  Imp.vfus  eft  in  priorc,&  poftcriorc  partc  Icgis.  Sic 
eni m  initio  lcgis  /cribit  In  te^Mmento  tjuidem  eius  ^ui milet  n§n  f:ut,  In  poflco 
rtorc  autcm  partc  Sed  ekm  ex  teflament»  msiitu  eentrouerftdtm  ejfe proponMi  8c 
hic  quidcm  ncutprimusiita  prarcipuusintcrprctum  nofirorum  omnium  er- 
ror  cri  circa  legis  huius  cxpIicationcm.Putant  cnini  Icgis  fcnfum  hunc  efle 
Yt  fubflitutio  brcuiloqua  iacta  pcrfonis  imparibuscontincat  vuigarcm  tan- 
tuminonetiamfubditutioncm  quamtcQ^torfaccre  potcrat  cx  priuilcgio 
/peciilwnifi  dc  cius  voluntate  probctur.Qux  Bartoli  verba  funt  legis  huius 
rummirium  proponcntis.Itaquc  non  dubitant  quin  aliud  refcripturus  fue<» 
rit  Imperitor  &  rercnbcrc  dcbuerit^d  rcciprocailla  fiibniitutio  a  niilice  fa* 
(^a  cdct  pcrfonis  paribus,  id  cll  duobus  filiis  impubcribus  i  quorum  alter 
poCi  agnitani  patris  hcreditatcm  inipubes  dccc(li(Tct.Quid  vcro  fl  non  filia» 
fcd  duosextrancos  hercdes  fcripfiflct  milcs ,  cofque  inuiccm  fubftituiflct, 
'  An  reciproca  illa  fubilitutio  non  modo  vulgarcm,rcd  ctiam  militarem  ca< 
fum  contincrct?VidcrcturhocconrcqucnsinterpretattonifiartoIi  &  cxte- 
rorunifquia  fubllitutio  cn  cafu  £icta  enTct  non  imparibus  pcrfonis  Ccd  pari* 
bus>&  quibus  zque  militarircr  in  cafum  quoque  aditae  hercditatis  ac  vulga 
ritcr  fubftitucrcmilcspotuiiret.DcniquefivoIuntas  militis  ea  (liifle  pro- 
bctur  vt  in  brcuiloqua  fubAitutionc  continerctur  illa  etiam  fubditutio  quS 
tcflator  faccrcpotcrat  expriuilcgio  IpcciaIi,non  dubitatBartoIus  quindice 
dpm  fitpotiorcs  fubdituti  quam  matns  parres  forc  in  pupillar  hcreditate 
vindicanda,camquecfic  fcntcntiainlcgij  in  poftrcmis  ilJis  wcrh\s/ed  tilfi 
yrolfMndum efl an  tta frMter euMfen/erit»Qux  tamen  omnia  quam  falfa  &  ab- 
furda  fintjfacile  eft  vel  cx  ipfis  Ic^is  vcrbis  animaduerterc.  Nain  tametfi  bre 
uiloqua  ilUfubflitutio  duobus  Aliis  impuberibusa  patremilitc  fa^a  efifet» 
non  idco  tamcn  aliam  fubditutionem  quam  vulgarem  cotineret,Quiacutn 
breuiloqua  fubibtutio  fui  natura  fit  vuIgaris,non  potcll  fieri  vt  tranatur  ad 
pupillarcm  nifi  cx  authoritatc  conOitutionis  Diui  Marci,quje  ob  hanc  cau- 
fzm  nccefTariain  camrem  fuit.Atquieac«n(litution6n>ninteflamcntoe- 
ius  qui  miles  non  fuit  locum  habct,vt  lexprarfatur. Non  ergo  ficri  poteft  vt 
in  teidamento  militis  fada  fuSi^itutio  fiue  in  vulgarcm  c^fum  cxprcflum,fi« 
uc  pcr  formulam  breuiloquar,trahatur  ad  puplllarcm  fnbftitutioncmcc  ma- 
gis  paribus  pcrfbnis  fafta  fit  quam  fiimparibusfada  effct.  Idque  abIm-> 
pcratoribus  Dioclctiano  &  Maximiano  apcrtius  rcfcriptum  cfl  inlfrecilnu 
'  S^C.deimpulf.O'  alit^fuh/^.\n  cuiuspriore  partercfcribitur>fi  miles  filio  im- 
/"'pubcri  fcripto  heredi  fubflitucritin  primum  duntaxat  cafum  ,&  impubet 
illejpatri  hercs  cxtiterit,tum  in  pupillari  artatc  dcceflerit,hcreditatcm  ipfius 
^^i|iMli4fubftitutum  fe  l  ad  matrcm  omnimodo  pertinere.  Non  alia  Vtique 
ranone  qua  quod  rcflator  Tniles  fuifl[et,cuiusproinde  noda  potius  qusLm  lu- 
(la  voluntas  fpcdanda  cd,  &  cx  vcrbis  quibus  vfus  fuit ,  non  ex  iiiris  incer- 
pretatione  Wincipumquc  coflitutionibus  arflimanda.Hanc  enim  rationem 
verba legis iniutbis  inculcant,  primum  eo  loco  maritm tjuondMm tuu4  milee 
defuntius,  D<af|^^lIo  fiquidem  inpatris  milttu pofitus poteflate  vt  mirum  Gt 
non  fuiffe  iIIamjw^terpretibus«fiGouc^       fere  vnuro  excipias^obfcr- 
uatam.  Scd  plarade  eo  nuncfcribere  nihil  attinet ,  cum  tam  roultaiam 
fcripferimus  d<  fcntentia &  ledione  d.l.precilms li{f.i^,Cenie^r.  lllud  mo- 
-  aui&e  ru£ficiat,non  ca  ratione  moucri  Xmp. Aiexandram  ia  d.l,in  tef4m€ia$% 
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v(iiegetfubftttiitioaeini(id»i»fiHac  imp'  bci-i  tn  aiCum  sul^tirtkiwitiS^ 
dtm  efle    pupillarcro^quod  fada  cfiex  pci  f.rmair.  brc  nil<M)a«  intcr  pefiv 
ronasiilipares>red  Ula  pouus,qu6<i  a  iniliti.  fad^  propon(rctiir,acl  cuius  te^  *j 
ftauJenuimaptariconllitutioncsMarci  &  Pijnon  potcrai't,quaniuis  duo* 
bosilDpubcribuscafubftitutio  brcuiloqua  iaaa  iuiilet.Multo  magis  diccii- 
dum  cft  vt  ad aliam  hypotlicfim  fupra  propofitani  venijmus ,  fi  nuics  duot 
non  filios  impubercs  (ed  extraneos  hcreucs  inftituilict ,  cofquc  mox  ioui*- 
ceni  fub(litui(rct,nonhabeiidof  eos^prorubftttutismilitariter  in  caTum 
clit£  quoque  hercditatif»(ed  caotibD  fro  fubftitutis  viilgariterrquia  quodi^ 
num^e^tur  in  tenamcntopaganiquihercdcsfuos  inuiccm  fubAituii%' 
JUi  vtrique  heccdtim  fubftitoerepotucrit  Mfl.  L^MMmuu  ^.in jw,C,ie  tmpn^, 
mHu ftlfJf.Sc  quidfm^^ri r4ftonf,vth^pclcxait,non  fimilitcr  fpcdandum 
eft  in  tcftamcnto  militis,qucmnon  fufticitpotuillc,nifi  ctiam  voJucrir,cdm. 

3UC  voluntatcm  fuam  tam  apcrtc  dcc]araucrit,vt  ad  cam  cx  conicduns  in- 
uccndam,nequeiuris  iiuerpretatione  aliqua  opus  (it,ncque  cooAitutioot^ 
bus  vllis  Imperatoram*-  Nam  lieo  quoquc  cafu  qui  conftitutioaibaf  Dioii 
Miu-ci  &  Diui  Pij«omprehenfus  cft  ibbflitotio  vulgaris  ai  miUtc  fiidt  6m 
pervulgarem  fornuilam,riueperbrcuilGquam  non  trahitur  a4  pupillarcns 
Yt  mod6  diximus,quant6  miniUtrahi  potcrit  ad  militarcm,de  qua  nec  Dt'« 
ui  MarciautDiui  Pij,nccaliaconftitutioIocutavHquam  fuit?Ettamcn  fa« 
€tz  cfTct  fubftitutio  vtroque  cafu  pcrfonis  paribus,&  quibus  in  dtipliccni  ca 
fum  pari  iure  fubftitucre  milcs  potuiHctjIn  vulgarem  iure  communi,  In  mu 
litarcm  vcro  ex  priuilcgio  lc  iure  militarj'.  Non  igitur  paritas  perronanim 
ii^pldiiidaeftcttm  agitur  de  teftamemo  militif  t  ftd  vwim  ilnd  •  k 
olime  hdaim  Cn  teftamemomsio  teftamento  autem  eios  qui  miles-fiiit  doI^'"' 
Ihf  Cit  conftitutionibiSf  locus ,  ne  tum  quidem  cum  omnia  illa  concurnini^ 
qiUB  intcftamentopaganipoflentfufficcreadinduccndamconftituttonuQi 
poieftarcm.MuIto  minus  autcm  fi  talis  fpccies  incidatquar  non  rolum  nuK 
la  conftitutionc,fcd  ntfc  paganorum  excplo  adiuuetur.Scd  illud  fortalTe  rai* 
rabiiius  videatur,quodaddimus,  Etiam  probata  militis  voJuntate  illa,vt. 
fubftitutio  breoiloqua  inter  filtam  impubereiD  &  fratrem  heredcs  inftitn*^ 
t!»f  fitdacontiniiretmilitarem»nonide6tameiiftatim  confcquens  iortM^ 
jn  hoios  legif  Tpecie  matrem  vincere  fubftitutusdcbcrct.Nec  enim  de  |bfif 
^onispatris  inicr  matrcm  pupilhe  9i  fubftitotum  contendebatur  ,  fed 
dc  pupillz  focccfTione  &  hercditate,quam  matcr  vindicabtt  (Ibi  ab  mtcft^ 
to,fubftitutus  auicm  cx  tcftamcntOjVt  probant  verbailla  £/  WAitr  ^utdem 
ituefidtt  fi/u  fUn  fHCceJit»nem  defendebdt-itu  atitern  ex  fubfttiuttone  tr^erMf- 
1«  c#iiar/;W<tf.£rgonontanquamfubftitutus  miiitari(er  comcn^jsjgiJ^^Sff: 
~  €009"  jiatre  ddtinte  impuberif>(cd  tatiquaro  fobftitDtos  pupilft^MS^jD^ 
dem  militarisfiibftitotio  non  impcdit  qiiomilinf  if  coi  €i6U  cfie  di  citor  lo» 
gitimum  heredem  habcat,&abinteftato,quianecad  bona  illius  pertincliir 
cui  fubftitutus  datus  fuit,fed  ad  bona  folins  tcftatoris  quifublbtuende  mi- 
litaritcr  primo  hercdi,non  hcrcdi  fcd  fibi  hcrcdcm  fecit ,  vt  conftat  ex  d.  /. 
fnctiuj $n  fin,($r  exl.centurio  i^.D. eod.tit.de  vtdg.(frpup.f  bJi.\\»ih3BC,^o^pBU 
natim  diifcrentia  traditura  Papiniano  intcr  fubftitutionem  pupillttl^>4c 
militarcro  etiam  impuberi  fa(^am  quod  per pupiliarero  fucccditur  pupillo 
lnii^  omnibu  f  non  Iblikm  qus  a  patre  fed  lc  qa«  afioodc  haboitt  pcr  nit^ 
iitairlllTanb  mmifib^      fuaUidbtoicftfoiwiicct^a^  nl^ 
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pertis  in  hcrediratc.Nec  niiru,cu  i  iili  quos  dicimus  niilitarcs  fiibftitutos, 
nont.iiii  lubl^ituti  diccndi  fuu  li  pai  titc  io4)ui  volumu&  (juan)  inTtitutiex  tc 
pore  poftquam  placoitimcrastcfafniUcafhiin  tdbiBCBtorfi  priatlf  gia  hoc 
vnotu  e(1c,qu6d  neredeiD  icrjbere&exceinpore&adtcmpus  inilcspoteft 
l:jMi/ai iiM  ^i.D.dtU(/tMm.milit.Q^oA  cum  fit,eucnit  fan^  vt  qui  cx  tcfmporf 
in{>itJtuscfl,pIerumqueinueniatiiriKnii4blo€oiiifttiiitiii»piiu  G  rcripcus 
fithcrcs  poftmoricaltcriiis  qiii  piior  inftitutus|liicrit,quar  res  fccit  vt  fub- 
ftitutus  dici  ccEpcrit  co  colorc>iju6t^  oiiinis  fubftitutio  fit  fccuda  inflitutio 
vel  f(:cundi  hcredis,vt  Vlpianus  &  Caius  in  luftitutionibus  difhniunt,  qua^ 
i  cooucrfo  ouihbcc  fccudo  loco  infticutus  poffit  atauc  «iici  fubftitutus,quod 
flon  itaeltNec  enim  ifta  conoertuntDr:Ct^m  vcraiQbllitotio  arflimetur  ex 
debiitone  qoar  (ceundo  gradn  fada  (tt  eioAieroberediutis  quam  leiUtore» 
yjprtosdelaum  vo]uit,£iic  (]ux  nunquam  cadem  hcreditas  cHcdcncrjtsbere 
«litaiauccra  qux  a  priore  inftituto  fcmcl  adica  fuit,def)it  cxindc  eifelicredi*- 
.taaccepitque  fien  patritnonium  htrcdis  .'.uD.de/epArMt.  Scd  ncqocpcrpe- 
tu&vcrum  cftcum  qni  irjihtc  inflituius  ht  cx  tcraporc,fccundoloco  infti 
tutum  ciH.QlTi  J  ennu  ii  niilcs  nullo  alio  hcrcdc  inftjituto  ita  fcripfcrit  }Ti- 
UM  uofi  decem  annos  4  die  mertis  me4  keret  mHri  e/hJBxit  Titius  inftitu.tus  cx  tc 
pocctnec  tsmcn  fecuodo  loco  inftitotOSicto  tnterim  &  toto  medio  tempo- 
re  locom  babeat  cadfa  inteftati.Qoemadnlbilom  ^  contrario  ii  iia  fcriptoito 
eifct  Tidmiifyne  nd  Mnnes  deeem  hi ret  efU  nemine fbbftituto intcftati  canft ■ 
poft  dcccm  annos  locum  haberct  d.LmUetitd,  Igicur  vt  ad  rcm  noftram  ro» 
dcamus,Etiamfi  ponannis  voluntatem  illam  cxpreflam fbif^c  mifitis  vtfilia 
fuam  impubercni  &  fratrem  fuum  heredcs  fcriptosinuicc  fubllitucrct  pcr 
brcuiloquam  non  inodo  vu]garitcr,vcruin  etiam  militaritcr,non  co  minus 
tamcQ  nifum  cricquod  interprctes  ex  co  ^aicrum^T^*"»  bcreditatem  im- 
puberia  eboailb  iimxmft^m^  lex  querit^B' 

luicfiliae  impubcri  fiirri  ili  ii  i1(  lini}iWirto^i|illilicfliili  iii  frater  defoaAi 
caciiibftirutionc.NoncrgedcrubftitutioBe  miirtarire/criberedebuitlmpo 
rator,fcd  de  pupillari  dc  qua  fofn  qua:rcbatur &  cx  qua  fratcr  non  teftatoris 
bonafcd  lu i  c-'irarc;n  pupill.v  vi;).l;c,-h 't.Quid  igitur attincbat,inquics,  ra- 
tioncm  iliiin  adlerrc  pro  fubltituto  furt<  tfHtdem  rdtie  mtimfejia  e(i-yltctre  mi- 
Utibm  preprioprtMtJetieet$Amheredt^ft4extrdneupeftfitMmheredes  extiterutttt^ 
m&rmitfulfmimSt  dc  pupillari  tiinfft«lji09Cta0B  de  militariAibftitutione 
refcribendom  erai?Rcfpondeo  fiiifle  jHiB^ftiQlliem  dobitiBdlmNr  jncjoo» 
ae  poterat  pro  fubftitQCo,vt  etiam  in  cafum  popillarem  & aditar  ncicdl^s^ 
fubftitutus  videreturvquddnon  idcirco  futurum  eflcr^vt  propter  impariU' 
tcm  perfonard  in  vnius  pcrfona  duplcx  fubftitutio.in  alterius  vcr5  iiynplex: 
imjcnirctur,cum  in  fratris  quoquc  perfona  cfTet  fuiura  duplex  vulgaris  fci- 
liccc  &  militaris.Sed  fortior  dccidcndi  ratio,qiiae  ab  Impcratorc  non  cxpref 
A  exiorisratione  fupplendaeft>illa  fuit  quod  fi  obpriuiicgium  iftud  militis^ 
adiiifiiiyii^fliti^fiibftM  fiiAMitnibiddierc^: 
pupitlarcdii^bata  fobillt  flBilitis  voluotate  qood  ibbftitotionem  vulguf  - 
traoi  voIucritadmUitarem,neccflaribiBducendacric  potcftas  confti^i^^ 
nuni  Diui  Marci  &  D.Pij  in  tcftamento  railitis  ad  inducendam  popitfafCiiii 
de  qua  quid  miles  ff^nfcrit  nihil  probctur.Atqui  conftitutiones  illas  certum 
cftintcftamcntomilitislocumnonhaberc.  Parum  igitur  prodcrit  quod. 
jirobccurnulcsvolHifievtrubftittttioporriecrcturad  vtrumquc  in  ciubiB; 
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aJitaehercdicatistnin  probeturetiam  volutncvtnominatimfd  cafum  pif. 
piUarcm vulgtris  fiibmtutio  traheretur.  Alio^ui  abiiii4uia iiiud  rciiucrur 
quod  edam  iA  pagani  tefUmemo poreftateconfticucionis  iiupedirct»()iioi 
inpcrfona^uidem  fratris  duplextant^m  rubflicucio  efTctjVulgaris  vna,nitf; 
(icaris alcera :  fcd  inpupilla?  pcrfona  triplex  cfTecPrima  viilgai  is  in  cafuui 
•bftcntionisjfccunda  pupillaris  ab  inftintiactjnilitar  patcrn>r  hercdita^is  ad 
fuprcmum  vftjue  diemcomplcti  anui  Jecimi  tjuarti.  rcrria  inilitaris  abaa 
uo  dccimoquartocomplcco  vf4jiie  ad  fincm  terapousquod  tcflator  fibrii- 
tutioniprarfcripferic.  Etneotm  pupillaris5c  miiitarisin  hoc  conueuiuntf 
^uhi  vtraque  icri  (oUt  in  cafu»  acquidut  hereditatis»  quarnuis  nottiem^ 
per(puta  A pupillaris  fiiAafit  exheredato«aut  militarispou  monero  Jegici^ 
mi  heredis)Dt£ferut  tamentotarpecie  nectantum  nou)ine»ied  eriam  inef«- 
&AureiquiaperpupilIarcni,vt  iam  dixi,fucccditur  pupillo  per  /cac  in^ 
mcdittc,  pcr  militarera  vcro  foli  teftatorirPcrpupillarcm  iiirc  communi, 
pcr  militarcm  vero  iurc  fpeciaJi  ac  militari.Dcniqvc  pcr  pupjilarcm  vfcjuc 
adpubcrtatem,pcrmihtarcniad  quantum  vfquc  tcmpus  miJescam  cxtcn- 
dcrit^SJ.c€ntm§,  ¥9n6  nemo  ncgauerit  um  abfurdum  6c  tncongrucns 
«fle  vt breuiloqua  (bbftitutio comineat  duplicem  (ubftitutioncm  in  pcrfo|.. 
navoiasv^tripficem  in  petronaaIterius>qnam  inconueniens  vifum  eft  Sc^ 
uero&  Antonino,vt  in  vnius  perfoHa  fubftitutio  fitfimplextinalteriusvir 
fb  duplcx.  Ei  fcmpcr  vcru  eftfubflitutione  Fadampcr  vcibum  commune 
non  alios  cafus  polVe  comprchcderc  cjnain  qui  fint  communcs  vtriqnc  fub. 
ftituto  m/ft.lta  vt  Bcc  fufaciat  quod  potuerit  tcftjtor  vtriquc 

fubftituercnifi  etiam  illud  concurrat  vt  potuerit  fubftitucrc  vtrique  pari  nt. 


tquidcm  potucrit  fubfticucrc  non  folum  vulg|riter&  militariter^fcde-r, 
tiam  puplliartter,  fratri  vcro  non  nili  vulgaritcr  ,  aut  militariter.  Atque 
in  hocerrauitBaldiisnon  mnuis quam  cartcri  MdhancUgemnHm.-j .\h\  poft 
quam  dixit  vcrba  illa     ita  frdter  tntu fehfertt  vlupliccm  h.ibcrc  fcnfum  ,  pii- 
mura  iJlum,  Anfenfcricquodtu  dcbcasvocari  cx(ubrtitutionc  pupilla<»,, 
ti ,  altcrum  hunc  An  fenfcrit  quod  hxc  fubftitutio  porrigatur  diredc  ad  ^ 
tnimqoe  etiam  poft  aditam  hereJitatem.Concludit  tandem  (ibi  magis  p* 
ccrepofteriorem  interpKetationeni,deceptusvtfateturexr«pradidis  v< 
bisiegisquibus  dubitandiratio  ptoiubfticutocontinetur :  nec  animaduer* 
ttnsconfultum  fuifTc  Imperatorem  non  dc  militari,fcd  dc  pupilJaci  fubftf<!^ 
tutioncvtrum  ad  ean»  breuiloqui  porrigcretur.  In  quo  nihil  cft  quod  rfc !  # 
militari  priuilcgio  trafVetur,cum  priuilcgium  militi";  nulluin  fit  vtp<M(^ 
pillarcs  annos  pofTit  fubftitucrc  pupillaritcr  ,  aut  vt  in  militari  fubfti^ 
cutionefa^extraneopoffitcontineripupillaris  »  aut  contra,Vt  tn  Cub3 
JkiHKionemilitari  fiida  filic  impuberi  %  pupiilaris  aoncontineatur.  E% 
bis  apparet  qu^m  ineptaiit  eonim  interprctatio  qui  verba  iUayr^j  uh^ 
^pk^MJnmefidfi  frdtertuift  iu  fenftrittdc  accipionty  vttamen  ca  voIuag| 
tas  (atis  probata  intclhgatur  hoc  ipfo  quod  non  probatur  conrrarium,  Ita 
transfcrcntcs  in  inatrcni  onus  probandi  quodextam  apcrtis  verbis  lcgis 
incuml>itfubftituco.Scd&:  illorumlongc  inepcior  fcntcntiacft  ,  qui  Jcgcm 
4ciAtelhg^at)Vt  ^uamuisreciprocaiubfticjucioiadaperfoms  imparibus  ^ 
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pagano  non  contincat  nili  fclas  fi  bditutiones  vulgares  quar  pcradltlonem 
Dcre^itatis  cxpitant.  Tatnen  fi  a  militc  daiimpubcri  &  tratn  cohcrcdibut 
hiftitutis»non  cxpirat  pcr  aditioncnit(edcofittiittpQpiIJarein  inperToiiaptt- 
pilti,&  miiitarem  in  pcrfona  fratrii.  Et  ide^  pupiilo  noftao  in  pupiUafUik 
tat^mater  cxcludattu-  9  nifi  pcr alic^ua  extrinfeca  probetur  voJuideteftacof 
c6ntrarium.  Qoa  intcrpretatlone  mtulcert^ciicipotuitiMitaiurisratione». 
aui  ^  vcrbis  Icgis  alicnius.In  hvctameninterprctcsomnesconrcntiuntdiB- 
fiprre  hac  parte  teftamentura  militi»  a  teftamento pagani»  licet  in  explicanda 
&  inquircn^adiBcrcntia  vaide  iaborcnt .  quxtamcn  &cx  fupradidis  facia 
coJIigitur,&  ex  aliis  qua;  nos  in  candem  legem  fcripnmus  Jtlf.iyC»nu  n.cMp. 
»r.Vnde  phirapetere  pAoterit  fi  quia  trk^luec  nintts  (atb&citMw-  Apparet 
deniquc  ei  iisqaf  dfximutteftMncntnm  milttisnon  redtoci  aiiiiiMomm»- 
BC»  neiiiiecxeo  accipcre  intcrpretationem ,  NcquidcmiafidBrabiJiiiiia- 
qualisclVrubftitutio  pupillaris  :  fcd  nudam  miJitis  voJuntatem  nuJla  iuria- 
potcdate  adiuuandam  rpedariopoitcrt«Quampraeci^o^inrcra|Capiit  hoc 
iupecioricomunaimus»  « 


BRROR  OCTAVVS. 


V  M  de  militiscondcmnati  fucceffionc  tcftamcntariaqua-ri- 
tulScondat  inter  omncs  diilinguendum  cJTe  m  ex  communr 
deJiii:o  #bndemnatuf  fii»  an  ex  roilmri»  Primo  cafu  nuiium- 
efle  ttftimtmnm  qaoi«itantiff4rat  poftcapitaUt  IbppJicii^ 

 cQodcmnatiiiiMfD  iMBiiifkkai^  muopm  aoco  toacfeii^ 

tQ»  po^a  eer  icrogaavv  i/mmm  ajpjtalen  fiMOt tffrdoa  fit.  Gc*> 
tuto  enitn  eitfcrumn  non  magis  poSe  dtccdcrc  cum  te(lamcnto  quod  aom 
fcfltentiaftvfeccrit ,  quam  teftari  poft  fenicntiam  &:  concjcmnationcm. 
^uu  fiiio  6.  ^.jid  (j  Ji  <jui)  D.  de  tntufi.  rupt.     trrit.faci.  tefldtn,   Altcro  au- 
*    tein  cafu  (blere  conccdi  niiJiii  condcmnato  vt  de  bonis  caftrcnfibus  teft©- 
«  tur|  HB.  §.fed  it) fi ^Mis.virfii.  mfifiHrtHjmkffiuk'  NtC ^nt^m  folct  id  pcr- 
'  ^'«rittMVd  etia  m  dcbet,ld  ci4in  cft  auodaitiliiy.ilrMnm  igimiit.fuccefi^ 
*  Ipntiiti  ^i  capite  puniri  mcruit »  tcKamentum  ^cerc  concedcnduro.  Quo: 
A 'Ibrtlrip  fjtis  oftcndit  poftulare  militem debere  ab eo ipfo  iudtccyji-quo  con- 
::#tmmtus  eft  ,  haijc  tcftandi  licentiam  :  Alioqai  non  liccbitmiliti  tclbib> 
"  "li^lic «|uideni  dccaftrcnfibus  li  non  fpccialiier  id  eiconccflumfit  ,  &  ita: 
ocaa^endum  cft  quod  Vlpianus^noftcr  fcr ibit  m  leg.  9x mihtAti  u.  tn princip», 
^^^1^9^  £x  militari  delido  capite  damnatis  teftamentum. 

^UtHMmt^lti^prctexle^eitmhie^atw  5:.  P.fimikt-^mtdmkUJimMi,. 
<^t^«n  A^^/^^y^^rsff^  §*.miltf,diJtgitHt  5.  quiiocntclitro 
bat  tp&  ientefli^4l|tMe  tapitjs  CondemnatioBein  irrogar  svpcrmiffioniM' 
hanc  conccdi  <fclH;re  '»  nc  fera.nimis&  contra  legcs  iuturaiirfi  ^i^o» 
cjuanturaiibct  brcui  intcruallo  fequatur  condcmnationcm  y  quianonia  al^ 
terius  ouam  fuprcmi  Principis  poicftatc  cft  ,  vt  cj  qui  iam  feruus  pcenx  efi. 
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Suod  priuiicgtum  hoc  ficuci  datur  inilitibus  t  canquam  miiicibus»  iu  nccA 
ios  miiices  percinet,quam  qui  cjc  militaii  dcli  Ao  ^d^iuti  fiot»vt  dixtmui;' 
aecadlilitbona  c^uam  qu{  incaflrisqaaficafiicriattnecadaliiultelUBciige* 
imt qnSto  cx priuilegio  miliuri»Vt  elcgamer  ratiocinacur  Vlpianus oolter 
M  d.Ux mU$uMmB^4AimiM>J$  peferM.&  mitt.  fuccep.  Jn  quo  oiiru  ^ 
cft,qu6dmiJcsnon  cxcommuni  fed  cxmilirari  dclicto  condcmnatus  hci- 
liiis  obtincatfacultatem  tcflandi  cx  priuilcgio  militan  q>um  cxiurccoau 
miini :  cum  c  contrario  diccndum  potius  videretur  omui  priUjlcgio.tarerc 
iitum  dcbcrc  qui  aducrfus  miliurcs  Icgcs  deii(|ucrit  y  vc proprium  mfiiuic 
delidhi  propria  auoc^uc  &Bulitari  paMiacoereeretori.a«X>.«^r^»iiw/if.iua<% 
i*mutUmm  58    y?«.l>ufoMmwr.Siq4Mdem  priuilegia  mUitarit|id  nifi  pcxMj 
loco bene  mercncibus  tnbuta  func  LmtUtes  15.$  .1.  De  re  mditd.  teft^imentM ad. 
§.l.DMeteflttm.niiht.  vbi  cx  lioc  infert  Maccr,  lustcilandi  dc  caftrcn/i  pcCu* 
Jioquod  fiJiisfamilias  militantibusconccnum  cft  ad  cos  qui  ignonmn^  cau- 
fa  mifli  Gni  non  percinerc.Scd  rationem  illud  iianc  hjbct,t]i-ua  tjuilcji.is  ci- 
pitedamnaturcx  quocunquc  tandcm  crimiiic  fiuc  communi ,  liuc  nuiitar;, 
llatim amiitit  fai^ioncm  tcdamcci  idu;coHnnuni  iurc,auiailacim  tic  (cruus  . 
poent^Nec  min^iure  miJitari  intefttbiJis  fi\  quifq^uis  icruus  parn^  cf&ctui 
eft»quia  nec  iennie  mtles  eilc  poteft  iui^  $mn$  mdttm  uipM  r#  miktji&  ma- 
gis  quam  tcflamenti  fadionem  vJJam  (1  opn  indufgeatur  rctinei  e.  AmiiTt 
porrb  tedandi  fiicultate  ex  iureum  commiiniqusim  milicari ,  taciiius  cit  vc 
Pcrmilitircm  iurifdi  ftioncm  rcftituaturaut  potiiis  rcfcructur  condcninato 
licentiatcftandi  ex  priui]cgio,quam  ex  iurc  conimuni,  tjuia  ncquc  jus  com- 
muno  ex  pcrfona  militis  immucan  pocefl,ncquc  ludcx  miiitan^  ic  \  iiomo^, 
dolmerponercinearequx  ad  ius  communc  pcrcincat.  ^Ncc  eniui  pnuiJe-  . 
^ia  miJitum  funt  ex  iure  coiiimuni,(ed  contra  ius  commitne » ideo^t  almirS^ 
priujlegia  id  eft  prittaic  teges  dicuotur  9  ad  difiereotiam  communium  quat 
omnestcnent.Eftcrgoconnenieativsitum  quoque  ctim  cx  militan  dciiao 
milescondcmnatus  eft,vt  pcrmittatur  ci  rcftan  cxpriuilcgio  niiiitari,qiiam 
Vt  cx  iurc  communi:  Sicut  &  minus  abj unlum  eil  dari  cam  liccntiaro  iniJi- 
ti  capiris  damnaco,  quam  conferunri  illi  c]ui  ignominiaj  caufamilfus  iici^./. 
te/i4met4  jf.i.Siuc  quod  odioiior  (it  js,qui  ig^ominix  cauia  mi(fus>quam  qui 
•b  crimen  aiiquod  militare  condemnacus  eft » ( func  cnim  dclicta plcra^^uC  • 
miMtaria  qu^ ! ic^  nunqnam  iaftam,tameo  Jioneftam  ca^lam  aliquam  Jiab£» .  ^ 
poti^s quim  ignomiiMo&iii  vt  fi  qob rem  a  duce  proJiibitani  ^cc  it ciui^^  • 
mandtta  non  ieru9ueric,&  t;i  men  benc  rem  geircnt/l5.$««i  MhtpMe  rem$'  . 
iiil.quamuis  ignorainiofa  miilio  (it  quoque  vna  ex  poenis  miiitaribusidli/i^''^ 
t,Lfit$eum  VTI9 .^.§.ignomimdmilf»i  eo^.)i\ue  potiiis  quod  qui  per  igl^^inii  , 
militia  mittitur,qucmadmodu  ex  mihrc  lit  p3ganus,iia  eo  ipfo  inllantiquo 
priuilcgia  omnia  militum  amittit, rcdditur  lun  cominuni,  a ^uo  iicc  vnqui 
OlCi<(|^t^on  enim  ideo  dantur  pripilcgia  vt  ius  commune  auiieratMr,fc<i  po- 
tiiis  vt  inri  communi  etitm  ipeciaJe  adiiciator*  Itaq»fatis  ei  eflc  debet^^uoA 
&ciiltatem  teftafldi  ez  inre  .commimi  fidnam  retinear.  Quod  non  Jimiiiter 
.«uenit  ia  peribna  miJitis  conderoiitti,qui  cx  inftanti  codemnationis  vtram* 
quc  amitterct ,  fi  non  cx  indulgcntia  ludicis  liccntiam  tcftandi  ex  iniiicari 
iurc  rccinerct.Ci-ccrum  quod  placuit  htnc  Iiccntiam  tcftandi  non  cfft:  coiv- 
cedcndAm  miiici  condemnato  nifi  rationc  bonorura  cafl:rcnf!um,vt  dif  crtd 
lcriptum  eft^i^«y.#4rflwi^Mn(^  w^^p4ff^4^  iuadcrc 
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liuscnimcftjvtpriiiiltgium  inifi^brcconrcrueturrationc  PonoromCitKfen* 
fium  ^uani  cztcrorunj,  qucmadmoJum  cc&ucrfo  Jiiiicilius  c(l  vt  debofiis 
caftrchbus  liccat  tcftari  iurc  communi,quam  vt  iure  miiit^ri,  quia 3:  totum 
jus  militarc  cailrcnre  cft.  Vnus  umen  calus  ab  Vlpiana  exvipitur  in dMt>^ 

'  mihtmt^  naki  capite  puiiitBstcflaiKU  ficendtin  impecrare  noopoie^ 
oe  <|uidein    Jbonitjcaftren/ib^  fl  fiierit  i<Ub  concleinmttus  <ju6d  iaertni6- 
ci  Hdes  rupta  fictputa  fi  prodi  tor  fuii  vel  craiitfiiga«Hi  enim  non  folicm  cap[<- 

-'itplerun<)ue  puniuncnr »  rcii  eriam  cxaudortntur,nriiuum  vt  torqueantur, 
quia  pro  hofte  n6  pro  milite  habctur  l.preditorei  'j.D.de  r/r  w/Al.Idc6qi  &  ad 
beilias  &  in  furcp.iii  dainnari  folcnr,quamui$  militcs  miiil  corum  patiantur 
d.Ll,$»is  <fHiMdhoJ}«m  eod.tit.  Vt  intciligamus  mihtcsqui  ex  militari  dcJido 
capite  puuiuntur,puuiri  tanquam  miiitcs>&ideb  (icuti  mihrum  nomffnadv- 
biicretinent^ict  non  eflc  illos  bac  fmt  (tx\io%  pcenc^quod  racit  ionuit  Vif» 

'ifgdjwrf^td p f «4> »  vb  i  p  o  yecbt  iUa^lV mmftrHm  foent  «r^irtr/ubiiciC 
txccptioncm  ni[i  ftrtt  mtletfiutt^tc  proi  nde  omnino  ioiiignosqui  priuile- 
gium aliquod  miliure  retineant,qaaieallud eft^vc ponGc eis pcrmitti  ceOariy  . 
dunimodo  non  nili  dc  bonis  C3(lrcnfibuj,nc«  nifi  lure  militari,qu.innii«t  co- 
tra  miiiiarcslcges  dclic]xci  int  ^  tanquam  mihccs.  id  cnim  proprium  ipiii- 
tarc  dchcVum  ell,  quod  quis  vti  ntilcs  admiiit  dJ.i.eod,ti$.  Nec  exau(5torari 
foientmilites  qui  miiitariter  dclrquerunttfcdex  quibufdam  tantum  cauiii|* 

IDuni  tcfttr  1  nuuqotiQ  eis  pennittitur»  quia  vt  dixi  ctftrenfis  iurt£iidb  <|iMe , 
idtt  lliilicliiientiamy  tqct  rciun^fla  eil  Hwc  coromuni » 9c  implictt  contrtdi* 
^ooem  vt  ius  cpijamunc:  violctur  a  iure  communi>atnon  etiam  vc  violetur 
per  priuilcgium  militare>quod  ciimpoOIcfuii&ccre  rupcraacuum  eft  pcfcrc, 
vt  idcm  iurecommuni  conccdntur.At  bellahtc  inflfrgit  qua:ftio,quid  hodic 
iurisobtincat  (luc  milcs,tiucpagAnus  quifpiam  pofl  irrogatJin  cnpitis  con- 
demnationem  cdlari  vclic.  Nam  fupcriora  quidem  cx  iuiis  vcicris  ratiooc 
vttiffin9e<iifp«taiitu/»quc(aciebaC9VcpGcn2  feruutifieretQuifquis  ad  pqcnl 
ictficit&  vl||mi  rupplicijdamnatuseilet  dftfifimfiUC^Jtd  ttfi^uk*DJk 
inittfi-fttptfi  SedcilflB  hodie  iurc  nouo  quod  lufliAitnutin.Noueilts  indin^ 
•iicpiio  bcne  natus  pccnar  fcruus  fiat  Noucll.a2.i>r««)yr.jr4p.  8.  ^utdmittpi^ 
vnde  fumpta  t{i^/^ih.fed  hodie  C.de donat.int.vtr.fif  vxor.tonCc(\ticns\l6c- 
tur,vt  ctiam  qui  cspitc  liomnatus  tft  poflit  hodic  tcflari,  nectantijm  milcs 
i^mpctrata  vt  olim  liccntu  tclbndi  ex  priuiicgio  inihtnri,fcd  ctiam  paganus 
j^uiiibet,iure  communj^,  Atauc  ita  in  pagano  de  confuctuciinc  vbiquc  ferc 
jbcaii4|i|9/cccpta  obferiitri  tcttXOK  IMlhrJth.^.fenwit*^ 
&j(M^^|jlMll  yt  mirecur  nec  absre»conrueaidineiii  htnii  qotfi  inri  ccttttauii 
€<>ntriil^&uineQ(obiicic»non  e0eab«^  in  pradica  rccedendum-  C^'v 
'  admido  vc  itMb|.-ex  confuetudme ,  quamquam  inuids  legibusyVtciiceiBiis 
in  rcqucntibus,  paganus  h«dic  ctiam  pofl  capitis  condcmnationcm  teltaci ' 
pofTit  iurc  comiv^uni ,  (fcilicet  fi  non  tale  crimtn  hi  quod  vcl  cx  iure  coni- 
muni  vcl  cxrcgiouisiegibus  aut  moribus  pocnam  irrogct  coiififcationis  Vr 
.«iuerforunn  booofm?!»  quo  cafu  frudra  qu;icrcrctur  de  danda  tcflaodi  iiceii*'  ' 
^  ei  qoi  bcmt  nsjlt  re^^^^        ,  pec  tcijin^uctc^fffiiifkxCfr^^^  ' 
iJ^hPdt^mf^pm/m^j^^    Aa  ooigikur  ^  iy&eSiCa|ijii  iWpjtti<)aH:'^ 
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de bonli  ca{\rcnfibLis,red  etiam  de  paganicis» aileo^siiuc commuikr?  Nab» 
&  confuctudo  vitn  legtsobtinetriicvidetor?  nealioqui  fiuenouaconftitu* 

Oo,fiL)c  confuetu  ;o,quarpag.inis(jtioq^ue  fauet,dctcrioreni  fccerit  codicio- 
ncm  mjlitum  qua:  hnc  partc  fcnipcr  mclior  fiiit  quam  paganorum,  \'crimv 
ego  contrapmo,  nihil  fcflicct  immutjtuni  eflcaui  inimiitandum  quaDtum  ; 
ad  miiitcSjU  modo  ex  militari  noexcomDiuni  dclido  hntcondcmuatttNce  • 
tnim.id  luftinianus  cgit,vt.tn  miJttJiribiispcenis  quict^uam  innoiuifet  »intct 
^fts  vna  hxceftiquod  mtlcs  capite  condemnatos  amtttit  (mdtonem  tefi** 
tnentif  nifiquatenus  ei  pcrmiflaltiitabeo  ipfo  ludkc  qui  c5demnauit.  Idq^i 
Cx  Principum  coiiAitutionibus ,  prsefertim  verocxillo  refcripto  Hjdrianir 
qued  Vlpianus  rcfcrt  in  d.l.fi  ^uis fiit*  ^.fed  fi qnutve  ficnififorn  mtles fittU 
Nam  cum  HadiianusVtfcriphtconccdcndum  clic  iiiilui  ad  ptxnam  capita- 
lcm  damnato  vt  tc^krur  dc  ca(lrenhbus,hoc  ipfo  prohibuii  nc  dc  cactc:  is  tc- 
ibri  poilet  d.Lfjr  mihttl^nj.Cde t€fi4m.nu/u.  Cui  prohibitioni  netno  dixcnt 
"  '  r«d|4b|  Jt^nianiNoue]lt  qustani  d»lui^<onfncuidimcattlaiBdedi^ 
^wla.'der6gatum  fkiiife  »aut  de  militarilHispcenis  ifnminutum.  Piane 
jiiocrolim  obtinebat  vt  non  nid  iure  militari  de*caArenilbus  teftari  poiTcr} 
liiodtc  dicendum  effet  admifla  ilUcon(tietudinepro.iiirc  correclam  ellc»ieiqf  ' 
permittcndum  a  ituliccjvttcflari  poflfit  etiam  iure  communi.  Ccflaretcnim 
nodie  ratio  illa  ab  VJpiano  allata  tn  d.iex  ntmtMTi:(\vo\\  einoniiifi  quafi  mi- 
liti  iu$  tcftandi  tribuarur-.Cum  fi-milcs  non  clFctjtanto  libericrcm  lic  bonis 
fiiis  ctiam  paganicis  &i  itire  coinmuni  tcAadi  potcilatem  a  iurc  ipfo  comHoi 
&  confuetudtnarlo  liaberet,nec  fpeciali  concefSone  vJla  indigcrct  t.Vt  nos 
ta|n  priuilcgiu  mtlltis  liodie  (it  quale*oIim  fuit » quod  teflart  poffit  dclMiM 
:  ^^^iil^enbns  &  iurc  militari,quikm  pars  qufda pcenat  qu^  h^acqnd  de  cactcris- 
.'^l^is paganicis  iure  comuni  permittctar  ei  tefiai-i^quod  pagano  cuiiibct  cx 
qnacunq*,  caufacodctimato  permitteretur,(!iim  nc  cofifcatio  bcnoru  eniniu 
cflet  irrogata.  Scd  fi  poncrcs  Cudcmnatu  mi'ifc  cx  cklido  c6muni,n6  dubu 
tarc  fuppofita  cofuctudincquin  huic  pcrminum  cffct  tcftari  rcc  tai.tum  di 
bonispaganicis,{ed  ctiade  caUrcfibu s/cd  tjiiic  lurc  duntaxat  cumuni,quo« 
iqiaadiiQnccafiim  ncq',  priui]cgia,ncquc  fupplicia  miJitariacxt&dn.ntursCUia 
ctii  iure  vettrcmiles  ^iiii6  militaic  fed  cSmiine  deli  Aii  admTfilGR^d  !•» 

5ro  milite  hacpartc  quain  pro  paganb  Kaberetur,vt  cdflat  •^d*  UumfiUD» 
e  vft0rm,€twilti.fm€afi,iM*exjimiuriiSc  aliis  fupra  cit3>is.Quidni  enim par. 
iHm  pro  militc,&  partim  pro  p.iganojiten.^jpartirfk  pro  fcruoparnar,pnt'm 
prolibcro  habcri  potuifltt,  qui  duoru  hon.inu  vic6  gcrcrc  crcdcbatui  tadto 
•    tcllam6iodecaftre(lbus/yi«r/4r«i7.$.i.Z).^^/p/?4»j.f/w///.ltafict  vtmc/i(  r 
hodic  fitcodicio  pagani  dc  capjtaii  crimme  qiTam  milins  ob  ci  in.tn  ir.iliti- 
rc  damnati>quiapagantt»excdfuecndincdc  bonis  fuis  oiv.mbus  icrutiHQ^ift 
-  poieftf  jiulla  impetrata  licentia ,  &  cs  iure  commnniyMiIes^verd  ix  mtlnari  • 
^  ^/leltdo condcmnatus^non  nifi  de  caftrcnlibus»id^}&  iure  militari  oo  coa»- 
jinuniidr  licftia  dem^  in>pctrata%  Mclior  verbmilitis  cx  comiuuni  dcli&o 
^  ;^ndcn>nati,c]i!rim  cx  milirari,  quia  coJemnatus  exdcli^ocommunitcftali 
'bodie  potcft  ttir  ni  dc  paganicisnedum  dc  caftrcnfibns  ii^rc  cominiini,coTV- 
demnatus  autc cx  militari  dc  folis  cafli cijfibws.Mciior  dcnit]i  c  niiJ,nsc<  n- 
'  demnati  cx  deJiito  OiiJltari  quiim  oJimhicrit,  quiacum  nonpoirtt  t  lnn 
^art  milcs  ,  ctiam  dc  ciflrcnfibus  niii  &  iurc  miiitari  ,  &c  impvtraia 
hodic£oicft&.iyc^iiit^^  cAm 
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.j^  «iiicbant»&  obtincrcnt  etiiaibodicntficoiUaccudo  illa  quam  rhbfimiiiJ 

ri  comwiiiiiliacpaMdcrotgaKt.  Dc  yg  tamca  fc^ucnu  Dccadc1atil^i||*-  *  \ 

\  «•eiauc*     ,  .       .  .t 
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E  H  .  R  O  R  N  O  N  V  S.  * 
DfwilitkiMimimm 

Ractatts  difficilior eft dc kgtuoM inilids  concIcniBati 

J'^^  &:intcllati  fucccffioncproptcrca  quod  cic  variis  iurrs  noftri 
y*;^  Ificisqui  adhuiictra(5tatuin  pertinent » nonnulli  funt  cjiiipu- 
'j  inuiccm  viJcantur,  &  quoruni  conciliatio  intciprcti- 

>rr$S^  bus  «mpibus  pcrdi£ciiisDon  immerito  vifa cfUExtat  cnim 

0fmJmbt,<\Mx  dc  vtraq^c  ttrititicoDadciiitmi  fiMttlioiic.i^  cciiiseotariii 
Itogitima  defintt  ia  luec  vcrba»^  mUitttns  nojlru  %Ctwimi^iJ(»^i^i^ik 
^fsffnMM^'trare  dAmn^tis  »§rt  Miantm  ijUMm  cd/henfiH  m  nrum  ufldmintitm fM^ 

mr9  pefmttMHrycjr  iritcJlMtis  iure  proprto  fMCceditur  afifco.  Quibus  poAremis 
vcrbis  apci  tius  nihil  <cnbi  poti.it  pr©  fifco,non  aiiuiu  fcjiicct  <]uani  Hfcuni 
ab  intcdatu  Aiccederc  in  bonii.  nulitis  cjui  cb  H.igitium  aliquou  n.ilitare  da 
snnatus  cILAtPjpinianus  cocra  tn  Lz/D.de  veternn>&  miltt/ucceJf.QiCcrtQ  aic 
HoBC  niiJitta  iBiciWi  defmidi  aftrcoiia  6go  aoo  yiQdictrt»cikm  herei  Irgi-*  ^ 
tfiihoaadfio^mquiiifi^aduae^ilUc^CMd^^  ciuTdem  gra^. 

dus  intra  tcnipusponcwoneaccepcric.>fccalttcr  Iure&Macer»fff^i«ae4i.i!ri« 
ex  Pauli&  Mcnandii  fcntentia  (cribit  Militi  ^ui  c^pite  puniri  n<cruit,tc(la> 
rnentum  f-iccrcconccdcn(lum,ciufque  bona  intert.ati  (1  punitus  (Itadcogiu 
tos  cius  pertincrcjf»  tanien  ek  militari  ddiwio  non  ex  communi  punitus  cfl, 
Nollri  vuIgofic.conciliantpoA  Accuinutn«iW.Ac^i»i/r/i^«M  vtbonapaga.   '  '  '^' 
oica  hac  parte  icparanda  rtnt a  caftreofibu$j&'irf  caftcefl6lKls qtftdem  agiu^ 
ti  liiccedaot  9c  cogoMi  vfque  ad  ^fHtBm  g(ad»m  93td,taj^  iM  wtrrmt^jr  • 
«piflc./«f<^Inpaganicis  vero(oiua6nw.  exduiu  omnibus  agnatis  &  co« 
gnatis.At<{ue  ka  accipi  voluht  d,  L  i.  &  ilvtlequantur  dc  folis  ca((ceii^uj^ 
Itemquc  dttljtm      milttthtut  vt  dc  folis paganicis.  Pro  qua  fcntcntia facif 
^Uod  cuin  prior  pars  dida* /.  locjuatur  dc  capia  tcpLat!,tlcquebo 

t^ts  ruiiscaUrcniibus,tanquam  dequibusroiispcriDittcnduin  ht  mihticon 
ico  vc  tcnctur,conrentaQeuni  vidctur  vt  ooilLcrior  parsjHcuti  loquuur 
_^inccilato>itadeifsibltaUoiiiaaccipiadieatdcqaiiMis  tcftan.i|$ni.  ^ 
licec  iiiRm|:6dlaaco,£rgo  de  ^bl  is  paganicia  ktfvMuU  tSilfSoXift^  ' 
tttkcns.Facj^      quod  P.  pin.f»  dJ.i.de  vel.& miliuftccejj.  cum  fcripGc bo«^  . 
na  militis  iniei|tfidcfun^i  fifcoiid  viiidicari,nominatim  zdiccit  c^renfidf 
nonaham  vttq^cp^caufamtVt  videcur>qu^m  ad  diflindioncm  8c  cxclu^onc 
paganicoru.Nequcabhac  intcrprctationcabhorrct  vir  dodinTimus  lacob. 
•  Cuiacius«t<i Llt^ttufiUe  6.$.etiis  jtti deportaturyin fin.  vbi  didiiiguit  j  &  betH^.'  . 
/jnilitcm  conaem|DS^^fii|4^  eo  qui  morcuus  nc  ance  conden)natioj|eiQ»^afli;/ 
^^niics  morjaUIS>m^bliiiat^  ,ait2qtt^  l^^oat^e  Jeeitimai|icii^iicll^ 
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miftifiueagtnKorttin  fiuecttenatorum«ril.f.r»«/  f depm0mfi»f»»%i^ 
licut  pagano  tu  militi  hoc  caiu  fiiccc«{i  vfque  ad  rcptimucn^inquit,  graduau-  ■  ' 
Ethocquoquercft^n     cognatos  rcrcilngatnrilcci  non  ctian.  ii  a<J  agna-  • 
tos  rcff ratur,quos  conflat  etiam  vltra  fcptimum  gradum  fucccJcre,  fic  faltc' 
vfq;  ad  dccunum  I.oiIahi ^adHi  9.  iiind./.i.$.^/f  4«/f>»  bonorumpoffejito  D» 
vnd.cej^/iat.(^  ^.vitJ>'ft-(<c  fHCceJf.co^nat.Adc6G[ue  ni  bllor  cti^iu  vJtra  JcC^-  ' 
fnum,&:  quamuis  lougtirimoiugradu  vtluiimAoqimur ta  j, cdtcrHm }.  £>> 
de  ie^t$.fi^nMt/Hccef*Ottimumtmm  gridum  pro  cxcmplo  non  rcftitntiooi.c 
gratia  pofiitt  idcm  luftiniii  d,f»9lL  Inft,  de fkccejf  ctffnttJPoik  agnatos  vcr6 
aut  cognatos»id  cd  dcficientibus  iis  fiae  quddnulii  fint^finc  quod  qui  fiipcr^, 
iiuitnolint  fucccdcre  nccpra?t«rioiurc  ncccinili>conftatadmitti  lcgionem 
in  qua  milcs  fuit,n6  fifcum  d.§.eius  ^fui deportatur  tnfin.it!  l.i  C  de  hered  de- 
fwr.Nain  quou  cotra  fcriptum  vidctur »«  dJ.i.D.de  vetersnl^  miht  futceff, 
bona  miJuis  nitcllatidcfunfli  lifco  vinJicari  fi  nct]uc  jgnatus  ntcjuc  cogna' 
tusquiftjuam  cxtitcrit  intraquimum  graduai  quivcl  icgitimam  iicrcdi-. 
utcm  iurc  ciuili  adicrit>vcl  bonoruni  po0cffionem  acccperit>intclligednm 
'^xtk  cft  de  intcfiato  militc  condcmRato»vt  idem  CuiaCius  bcni  intcrpreta- 
,tur>fijmpta  conic^ra>rx/.i.#M{jyi.qnardemi]itecapttjs  condcinnato  aper 
•tiioquitur,&  cx  ioibiptiottc  JaqtHt  cft  cx  Papiniani  hh.*i6*  refponfqrumt^ 
in  quo dc  rcis  Juntaxat  capitalium  criminum  di/putauit.At  militis  condcooi- 
nati  fucrcfl1o,intjuitCuiacius,ab  inteflaro  anguftior  cft  quani  p.  gani  in  ca- 
Arenfibus  qucquc  bonis.-^fcum  cnim  vocari  dcficiciuc  quinto  ^^rjtiu ,  cum 
tamen  ad  intcdati  pagain/iiccctTioncm^iicc  anic  fcptiiTium  gradum  cogna- 
tOrum  yocatetur^ncc  oii|Miu  ciragnatis  quifquam  fu^crefiiet.  In  quo  umli 
:,jiBS^jrnc^p<>(rumprowequdd^^^  partc  fiicccfij^ 

T^uiteakfniiitiscnm  fuccenioncpagani.Namfifcnntdepagaoo  non  coo^ 
demnato,auomodoillumfeniiflenecclfc  cll,quidattinebat  AottCficangu4: 
ftiorcm  clfc  fucccflioncm  intcftati  miIitiscondcnati,quam  pagani  non  con 
demnati?Quis  tam  ftoliJus  fuifTetvt  Jc  co  dubitarc  aJi^uomodo  potuiffet.' 
Siverb  fcnfu  de  pai^ano  arquc  ad  capitispoenam  conJcmnato,apcrtctalfum. 
eft  angiifliorem  clic  aulicis  intcftati  fuccell3oncm,quam  pagani,cum  psga^-f 
nus  ad  mortem  damnatus»DOnnaagi8abintcftato  ouSiin  cxtcftamento  hel^- 
icdcm  habcre  poffit»non  tam  rati^ne  iila  fi^la  quM  fin^uus  ncen(  eftcAns  fiif ; 
pcr  Antcntiam  JU.fi  ^ttiifUi^f.ftd  e\fi  fuie  dei/unJfjrHpt*Q^zrA  qu6d  OBult^  ' 
magis  ciuitatcm  amifcrit,qui  amifitctiam  libertatem  t.fmvitimo  i^,  iundVy 
Lfkntfuidam  ly.D.depcen.Uim  6c  incoquidcpertatustanium  cft,ljccc  rc-^. 
tlncat  libcrtatcm,&  folam  amictat  ciuiratetn,i Jcm  tamcn  Jiaud  c!ubicobti-T 
ner,vt  nequc  tcftanu-ntarium,ncque lcgitimum  licrcJcni  liabcic  poPi'ir,ncc 
alium  deniquc  fuccc^rorem  quam  fifcum,non  magis  quam  li  ad  mortcm  da 
natus  ci1ct,quia  fcilicctiusfiitcedendtdchabendineredtsfiuee»  reftamcn«<^ 
totfiiie  ab  intcftato  eft  cx  icgibus  cioicatis  Uirfe  th0nrtijQ.tit9erh.  fgr.tfc^ 
quarum  porto  commercium  nullumreti|ictquifi]uisamittiiciuitatcm,ta-^ 
pc^fCtineat  libertatcm.Vndc  6t  vt  prasteztu  conftitutionisluftin.quat  n^. 
jiiinem  bencnaniin  exfuppifcioficrifcruumpatirur,dcqua  fupcriori  capl- 
te  fcripfimus,non  polTit  Jctendi  damnatos  vkimo  fuppJicio  pofle  tcllart 
iuialicctnonamittantiioJichbcrtatcm  pcrindc  taiiicn  ac  oJim  amittunc 
gm^thacpartcnibilintcriitanmonequis  adficieudusfttan  de-^^ 

/  •  ••••  •    .  • 
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9.ftlf.confnu9r^  DanAMtioiie  enitn  bona  publicamnr  quot|ef  «it  v|t4 
Mciuitak  adhninir^ant  fimiilis  cWicio>iirrogitur,/.f.M^MrW^*2>.Mij» 
^biw^<fevbi'fcruilem  condicionem  intelllge  (|ux  irrc»gata  fic  pcr  moduit^- 
j^oen«,non  c^c  ill.i  quar  frr<igntiirpcronnncnilcntctiam  capitalcm  lioc  iplb»'^ 
quodreruus  posn.i-  clHcitur  c|uirt]iiis  atl  niortcin  dainnatur:Hacc  cniin  &  ir- 
rogatur  pcr  fcntcntiani  &:  fniitu»  pcr  cxccutioncni  lcntcnti^E.    IJIa  vcib  dc 
l^ua  tn     4.irrogatur  fahu  vita  ,  cjuauaus  non  ctiam  ialua  ciunatc.  ]tac|ue 
ccrat  fu ^cerc  Calliftf  ato  in  dJj%  vt  duos  tantikin  cafus  ilJos  cxprim crct 
;mpta;  per  ''lententiani»vt]  Jibertatisyvel  ctuitatls  >  kot  fi  inalailTeirr 
'  yitzi  vel  ciuitacis.  Tertiunt  enim  illMi  metnbmm  quodaddit^ir»' 
^  ^^lise  feruilis  condicioiiis  poierat  Vtiqucfcontincri ,  fectttidom  prioreia 
^aidcm  locutioncm  in  cafu  adcnjptar  IiDcrc«tis  ,  fcfundum  pofteriorcm 
.  verb  in  cafu  adcirptx  cniitatis.Qnanuiis  111  n!iis  plcrifque  cafibus  multiimi 
inVcrfitan  foJa  ciuitas  an  ctiam  Iibertas  atljniatur,<]uia  fcruitus  morti  paf- 
fim  adntnilaturjnon  ctiam  fctnpcr  dcportatio I./edpaIi4 ^aod,tit.dt ^on.da- 
■fpdttJ.tvterctdtt^jMMc,&"ikmifttfa^^  qoidc^tattur  hcre- 

n|illum  haltei^  pdt^  fioe  ex  tefUncnfo^finlt  jd»4nidbto»ip;|ttiN^ 

fflitvtiBm      dePortiBtionem  emcretvendere^alMqnft  holitfiiiqfrjihll 
m  iSuit  ey  tare||emlirm  CMUiiiffe  capax  manet,ita  vt  quar  illep^ft  dep^ ' 
,  tationein  »cquimJcrit,non  fcqnantur  hfcvn)  l.]imMndMuer$il,i'9ieHiu'td^ 
D.mnndAt.  In  iis  tnnicn  ipnsbonis ,  qiiar  pcfl  deportationcm  quarfita  funti  ' 
certum  fit  non  aliiun  quam  fifcum  ei  morruo  fuccefforc  forc  nifi  antc  mor-* 
ieui  &  ciuitati,&  bonis  fuis  omnibus  reliituatur/.4^«jp#r//irjw  15.  D.deviterd, 
^^rfiflM*  p.de fitit*fajf.    refHt,  Idquc  cft  quo4  I^aulus  fcribit  jm  i.eiim  ratf 

'Dcpof  tatum  quia  ciuititelD  imifitihcriiltflit  hj|i|^etidD  pofi^  <fo  acqui* 
ififcum  accipcrc^fciticetnoncoteiDporeqtiO-Mqui^^riSttVsfildquacni^ 
ii j*a»tcft  de  habcndo  hcrc<ic,id  cft  port  mortcm  d^muin  dcportaci*C|ii  CtNI- 
Ijcnit  quod  Imp.  Alcx.rcfcribit  in  l.i.(^.de  hn.j^ofcript, DcportBtos  nec  ca» 
rum  quidcm  rcrum  quas  poftpoenam  irrogatam  haDucrint,hcrcdcm  habe 
Irc  pofl"e»NiiniruTO  ^oft  mortcm  fuain.Neouc  cnim  dc  herede  dato  ci ,  qui 
iidRuCviu^tra^auapoteft.  £rgo  &  quoainct  Je^cfcquitur^^/  C7  pm- 
I^B&hMarti^^  d^t;«i|cion^»i:  ' 

.r^nfitc  poft  mMtcmdeoium  publicentur.Q^arcnoo  pugdctqffio<}t$j^tia 
et  dia  metro  contrarium  obiici  folet  ne  if.f  yv^^asw  ifmAa»4nkM/4tvbi  (cit 
'  brtjpaulujca  q\iar poll  3cportationem  ncquiruntur  non  fcqiiififcom.  Sic  c- 
mm  accipi  dcbct  vt  non  fcquantur  vico  (k^ponato  qui  intcrim  &  alicnarc  • 
illa  poteujli  pignori  d.iic  dum  ncinfiaudctn  iifci,  quorum  omninm  nthil 
cft  quo4  faccrc  potlic  in  bonis  iam  publicatis  d.l.  depertittm  lyde  tttterd»  or 
*  MsgSf^^^^miitn  mortoodcaHtm  dcptAflato,qui  mimqiilm  f^erit  rcf 
^IUcoaMvi^l^^  «Iicnatainacniaij|v«*ef  ittcqacilicri  ddb<i^' 

^^l^nluscum  Ai^Mitcbiitaquomodo  conciliac  Cuhchn  eidUieie  fui^ 
^  \iD,^itif^M»fltmi^,^i  gcneralem  illam  Pauli  fcnccnciam  9  qu«  cxtal^ 
^  JMtdf.  teeui  ^  ^  pc^rrincntem  ad  omnesomnmo  qtiorum  bona  publicara 
■  wntjreftringit  ad  co^j  quibus  publicaiio  irrogjta  lir  citra<;i^!tis  diHiinirtio- 
-  &  filua  ciuicarcid  cfl:  ad  rc  h  ;4itos,vt  cxcludat  dcportationcni ,  quod 
^iftproritts^m^ub^biic.lHUi^i^iilutiquudui^^  uonnul^i  ad|c(i^t  ^4uau| 
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4ri!fin « »(^o  vc  tilfD  <)uo()ue  cam  dc  omntlxisnm^aftrcnfibiNb  qobif*: 
|[||fKl*^^uf*<li*s.<iuoruin  hominiimhereduarcsc(reincelligannir  A/Tcfr-  . 
^tfltmvj.i-h^D.e^d.M,  At  poi^erior  pars  lc^quicur  de  fuccetrsone  intefiati>& 

quidcm  fcpar.it ini  &  pcr  claufulas  diliunftasiluabus  copuiisj  ita  vtcaftreor 
lium  nicntio  laCta  in  priii);i  cl.iurula,ncn  poflit  rcpctita  videri  in/ccunda.In- 
cjuafucccffionc  iiucitaii  ccric  diftcilius  cll,vt  ciiuifio  vUa  inducatur  ad  aJiud 
4u»c^uituucnaui»  in  bonis  pai^anicis,aliud  vcro  in  caib-enfibus.  InteiUti 
rucffcffio  jfcmpcr  viiifoiiiiit  dft  ii  Uit^mim  fioii,«^o^tc(bmentaria» 

flfCiUto  carupotcftcQntmccra  vtiptlcsdcccdattcftaius  pro  parte  &  proV 
^C  intcdatus  i  <)i]^  (itdttmciM^iSicIic|uod  fe&eritinon  ctiam  (i  nulliim»  * 
t  vcro  (i  impcratores  in  poderiorc  p«rtc;^.icfir««iliri^«^icntirent  de  fo]]]» 
bonis  paganicis^fcqueini  rnihil     lis  rcfcnptum  c(Tc  qiiantuad  miJitisin^ 
teftati  buna  caltrcnfia ,  uc  tjuibus  tamcn  in  ca  fpcCic  ciuaEruum  potiflimum' 
liiiflc  apparct  fatis  cxpriorc  lcgis  parrc.   Scd  &antiinelisillaauaeponituP 
^r^i  cuidentcr  ciica  cos  cafus  duos,  Miiitis  tcftati  &  militls  inteiiati )  oftcn* 
•j^ictis  qyemadniofjiifn  \n  pcr£)qp  nuliiiatcftajti  non  potcft  tra^ti  ni 
/fionis  caltrennUta  fita  ia  freandbcalfii  quo  inteftatas  milc^dcfiiii^s  prp- 
.^natur,Itcct  dc  paganicis  quoQuc  tractari  tum  )9o(Iitaton  tamen  Cuiite  prv- 
-  tcrmittcndum  cjurd  in  caArcnnousab  intefbito  feruari  dcbcret.Cum  itaqujt 
*  pofterior  pars  lcgisgencraliter  &  indiftin^c  locjuatur ,  vclde  bonis  omni- 
_  bus  accipicndj  cll  tam  caftrcnf:bus,quani  paganicis,  quod  fancprobabilmf. 
eli:>  vcl  II  c|ua  r.ttione  rcilringcnda  cllct,vti(^uc  ad  caihenfiareAringi  debc- 
c  potiiis  (^uam  ad  paganica:£(  tamcn  £itcntur  ofHDca  lidftim  ciTc  ouod  fc-' 
^m  iiatic  intqrprctationciii     4j(^r€<)  Etiam  io  ctftrcnTibtts  fifaim  ab> 
ftato  fuccedcric  inittti  capjlc' J^^iiRRd^Kep       eniin  dMt,  dt  ytttnm^ 
lif  nfilii /ncccf .i]iix  vuic  agnatos  St  co^natos  ci  fuccedcrc  ad^iiftKtiin  vfc^c: 
gradum  cxdufu  H(co.  Non  igttur  detcndi  poteft  quod  habent  veiba  Icgis^i 
.4"tcftatis  iniritibus  cx  miiitari  flagitio  condcmnaiis  proprio  iurc  fucccdia.i 
'  fifco.  Atidc  quod  ctinmfi  maximc  vcrum  elTct  ,tjuod  Guiaciiis  iSc  alij  voiunc 
iHtcftato  miiici  (ifcum  fucccdcrc  in  bonfs  pagamcis^       tamcn  uid  po^Ter 
**Ti|^ccdcrc  ijlum  iurc  proprio.Eicret  cnim  id  iu|tc  commiHii<c3i^quo  fifcus  ad— 
'^itttilirtid&ciccflSonecornm  cjui  legitimlS  hertdciu  hakerc  milkim  pQ(^^ 

xfifcum  admiuipoirct/iuecoimnuni  iurcfiucproprio  ,cum  aiius  he^ 
autfucccflbr  nullus  cft,nec  cifc  \io\f:{\}l.vlt .DJe fnccelf.edi^l,  /.luikert  lh' 
t^j.in  pri.;cif>.D,dc€yi'il. Amc^^-in  nonpotdt,quin  vcrba  ilh  iure pnprifr» 
am  vim  babcant ,  &additafint  ad  (ignificnndum  clTc  alicjuid  fpccialc  iai 
icgcncrc  fuccc  Hion:s,&  c^uod  .abhorrcat  a  iurc  communi^  Alia  ipicur  ia^ 
retatio  cjuaercDdancccflario  eft  >  Ec-.COocJudeiidiniiflDCoiu^fionjn|uo: 
'j^cis>ncqoe  ia  caftrcofibua  fifroiii  fiKcedcsc^..^^(|b«oailUti^iCiK 
lllijliaciiAfiagitij  capite  damaataa(Mit/cd  in  oraidMfta^atum  aut  c^. 
_  atam*vr<|iiea$l :«|Uintum  dainavjt  gradum.£x  d*  /.  x.  fjti» dtveur^m^^ 
milit  fuccefi.thi  ic|uc>^$ltdbiitaret  nc'mo  fi  non  cflcnt  addita  in    t  fnthtAtttu 
cavcrbjif/foquacnosldcirco  tollcnda  clTc  contcnclunus ,  tanquam  addi.. 
ta  ab  impcrua  intcrprete,  non  valcnte  aainuducrtcrc  quomodo  po^Tccr 
miiiti  uucftattilticcecii  proprio  iurc  li  ab  agnatis^'COgnatis^i^iQS^dcrctur>, 
in  iiia  fucc^nio^igimonim^^^o^ 
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exiftente  qot  poilkfiM^fedcrc^ft  niod^^ic^aiBiiArDelMiitiliitei»  quir^d^' 
iHf  fiiic  aiuiii«(cluertere»  Saccedi  hoccafu  Inceftiato  nii1itrpropn<i  iore»  ta*' 
mctn  ab  agrvitis  quoquc  &  cognacis  focccdatur,  quia  non  cuiurcunquc  gra-i,^ 
dosagnati  faltenn  ad  decimum  vfque  Ibcccdunt  hoc  cnfis  ncc  cnj^nnti  vk]uc-< 
adfeptimum  vtfit  mrc  communi  dtCl.^.vU.lnfl.defucctjLcognat.  ud  tantuui  - 
vfcjuc  ad  quintumi  Quac  propria    a  iurc  comriiuni  abhorrcus  fticccilio  cft, 
iisipfis  Principum  conltitutionibusvtcredibilf  cft  tntco(iu^a,qu£  roilitii^ 
priuilegia  imliaxeruiitv  lc  illod  pcjtitftmum»  vt etiam  capitc  dainiiavuft 
de^Q^^j^ifibus  tcftandi  liccntiano  obciocre4icberet.Qgcid  ^  DiiroHaJ 
fincm  primum  inditCtum » fakem  confirmatum  vidctur  rc(crfpto  illo  cniudL 
mentio  fiti«  d.L/t^tik fUi0i6.$./fd  (frJi^uu.De  imuji.ntpf.i^  irrit.f>ici.'eftdni^. 
Etita  rcfcriptum  hHfTc  ab  Impcratoribus  in  <i./.cr  mtUtibns^inon  additis  ytrf^lr 
bisillis  a  ffcn  n^wx  fola  t  jtam  qi  rtllioncm  hanc  djtriciJcm,&  incxplicibilcn*^' 
I.::;""  fecerunt,ipicetiamvcrborumfonu^oftendit,aftcGtatafuauitatcilefinemisc 
■ '     .  "  .         ^  conrpnaoiiariv^erl^illis  ptmittimfifmecidinr,  cuiae  obiiit dBk^  iic  Itgz^ 

.   .  §lifi4^ttiimmi6ut9dstnnatu,90n^Uisr 

\  /ii  1 1 1  j  III  III    1 11  iT  nii  i  jiiipi iiijwii I idifw .  Yiiii  > ^iiiii  101^  li 

•      pcriodusclhfcdtaincnduashabcnspaf?e$|bencconcinnata&  coJltgatapcc: 
.   '     ^  duas  illascopiilas  o^quarum  prima  iiiitio  rcfcripti  pofita  cft.Kcc  Hie  tuibat 

c^^iodP3^ini2n»stnd,l.z.Deveter.in.(^mtltt./Hccefi.  cum  agn^cos  &:  cognarr, 
L     .  *    ■  tos  militis  imeAati  ad  cjpintum.vfque  gradum  aiueponil  i^ictt  i  dc  folis  cav  • 

^,/  >  ||MQcr'itiiotta1rt«rccmciliari  poiTcPapinlanum  cum  Impcratoribus  ) 

;  ,  iMfisdicereidcbdccafirenfibus  locutump3pinianum,noii(^;6daIiu(]iii#^ 

L'"    •    •  risobtinerctinpaganicis,fcdquindccatlrcn(lbusdiibitari  probjbiliospo^'^ 

^  terat  quam  dc  pagniiicis.An  in  iis  iifcus  pra-fcni  agnatis&  cogn.itisdcberc^ 

Eo(ica)  planc  fcniu  quo  f\  fcriptum  cflct  etiatn  caf?rc>:/i.i.h:[  n.-mqiic  intclli^  . 
gi  Paptnianum  ncccOaiib  dcbcrc  a^parct  non  foium  tx l.i»til.iit,,  t^uae  dc  mi^ 
hrisjntcftati  bonis  otnnibus  gerieraliter  loqeitot  iis  yarbis<fiii^itiii«  hmli 

ganicis  longc  minor  ratio  C\i  vt  agnatis  cognatifquc  dcfbimi  BSbB^tfiid^.^  - 
jebeatXoin  huic  quatftioni  mMi  aliud  Ragitum  nciac  locum  (]uat|9^'^^ioJ  (ie  * 
mi!itare,vt  fupradifli  omncs  loci  probjnt»Minor  autcm  fiatagnatis'ccJgn*i^ 
Y',    .•    '.  •■        tiTquciniuria,  riobmilitisdcli<Slum  militarcprohibeantur  rucccJcrein  iis'^ 
i^*  .  bonis  qux  haberent  etiimii  dcfuncT:u5  iniles  nonfuillct.Quod  non  iiniilitc 

I  'dieipotci^dccafbrenftbus^quaeiicutexcaftrisciuxfitafuntiitacx 

'  4^i^ic<ift^(IMtti)^fii«^^ndtcaHtn[ 
^   '    '       ^/^coadicio^renfiomqu^m  pagaoicorons  ^teceftlteaitot 

'     ^ia  cum  milcs  teddtus  c(i  ck  priuilegiosnS&^^^oepliireHari  fi^i^iriion  t£ 
bercdam  militts  quam  ipfius  milit>s,quetn  p^imlaigai^  nop  p.^|pl|l l&uora^ 
bilioccm  cffe  rationcbonorum  cailrenfium  qulm  paganicoiiiiii^  '^tcutiil-^^ 
moritur  niiles  inieftatus,  legitimorumheredum  fauor  occurrir,  qii1  maion  ' 
certc  non  niiiior  eft  in  bonis  paganicis  qflam  incaihcnfibu.s.  Etlr  fatendum 
f^'        '    ^       ■  cli  co  quoquc  c^iu  fauorcm  miltti$ &  quidcm  potidluiijni  vci fari,quoniant,- , 
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iAid^fid  h<td.c  Cde  dgfiMJnt,vir,^  vxnr.iicQ  miiiu^  ab  tjicclhto  qii^  e^i 
.tfifti  iiin  ^[(141  i[^iiiiriii  bonis gc in caftfwfibus hcrcdcm-lHibw fjftf^l ^ 
2l^^«Cctcmm»vt  abfolcraiiitmilia  lct  cft  ^u^  hac  pattc  bbna  paganfiAiti 
.||kficaftrcnfibus  didm^uac  in  caufa  inteftatiicd  tancum  in  caufa teftati^i  -£1^. 
qua  porr6  hoprnacim  diliingui  non  debueranc ,  ft  ab  inceftato  qtioquc  alia 
Ctttrcnfium  bonoruiii  ratio  conilitui  dcbcrcr,  alia  paganicorum.  Autccrtd 
non  (Jebucrat  cadiftindlio  prastcrmitti  a  prudcntibu?,  Il  tam  difpar  &c  feiun- 
efrec  iii  iiis  fucccdcndi  racio  vcfifcum  Aatim  admictcicnt  &  inuitarctiqui 
k  cailreofibus  non  pocefl  fuccedere  nift  poi^  quintum  gradum  agnatorum 
!  c^ga^ram.Ne^iiC  boc  Bart^lotnofter  ignorauic,  Gcoctvfe  (olicce  fflb  . 
^.jolictam  ImpeiratorumtJi dJmrmUti^Mtf  Admitctc  cnimrcntcmi4ife(briptl 
^  4^191  cflTe  vc  in  Doilis  omnibus  militis  inteftati  fucccdac  fircus,nu/Ia  didindio 
l|c'ft(ihibit3  boiforum  an  caftrcnfia  (inc an  paganica,  fed  nihil  refpo Jec  dd dm 
2..Dc  veternn.c^r  mtUt./kccefi.cx  quibus  moucri  potius  dcbuit  vt  nobifcfi 
fcntiret ,  m  onmibus  militis  inccftati  bonis  fucccdcrc  agnatos  &  cognatos 
vfqiic  ad  qumtutn  gradunr^  Nunquam  v^  iircum  niii  poil  agnato&  &  co->. 
gnatos  illos  ^intuok  i^'9S^  exclamlBtlckis  ytrb^G.  non.itt^tilior  bac  par^ 
£^ru<iCfltior  ccli&  fiiit  BartmOMnl^od^vno  qnbd  pittcMltet^rbis  reoce«^ 
'  ftiam  (iccipffeficrittntftmeOiiilBcile  iit  perr^iccrc  qiwt^^fitel^i^ffit^; 

Cam  a4bonapagidicapcrtihct>Nam  decaftrennbus  idipfum  e^amrai  tcft» 
tir,quod  cxtcri  MiUti  capit^ damnato  cx  dclido  militari  poflc  referuari  fii-r 
.   ^ionein  tclbmcnti  in  bonis  caftrenlibus.Sed  dc  paganicis  nfhil  aJiud  fcri-  ' 
bitini(i  quod  iii  ilhs  ci  ab  intcibto  fucccditur,Ncc  apcrit  anci  fucccdatur  a 
•'    Hfcoiin  ab  jgnacis  Sc  cogn.itis  defundt ,  £t  rurfum  ft  ab  agnaci^  &  cognacis 
aa  at^quiiiciliv  ^manl.li^q;  Kadoin»aniitvIrs^ctiis]6;f£(l^^ 
fnancus^H,  q[»M  4^  caftt^niibus  tiiKil^iC^»N!oi^^  imigSc^ear 
tiQitii  dljr^is  militi  in  iis  bonis  ruccedac  an  fifcus  an  agnatio  vcl  CQgRatioir 
-  .]^fiM^v^  $h  in  iisiucccdatur ;  Qiui]  inteftato  miiiti  non  ruccedafbrnilfvift 
P^SiniCis^non  etiam  in  icaflrcnfib  js,Aut  quafi  raiJone bonorum  cadrcnuiti 
non  poffic  milcs  intcftatus  deccdercperindc  ac  ratione  piganicorum:  Cu<n  * 
^qioicn  vcriiis  dici  pofiit  intcftatusmilcs  in  b^is  caftrcnlibus  quam  in  pa- 
Waiii^isiVd  ob  id  qii^d  de  bonis  caftrendbus  ceftari  alic^uo  cafu  patcJl>  Oe ' 
^^i^cis|iQ3l60$pa^  yrproin.de  (fiN^oiftiicrc^imvHu^ 
0sf»,f^>^jh^j;,  tntjeC^bflis  dici'd€beat  quod  ad-bopiapainoi^percir 
>  'M^*  ^tv^^uiftt^hH^RaitviK  Etii  fiibcilius  illud  eft  ouam  n jprofi^po^t  (i. 
!  I^pianiimconrulatmsqaia^  po(&di'-! 
^jjfetiam  cum  qai  finc  tcibmirnto  idcirco  dccelTerit,qu6d  teftamcntu  faccrc 
^on  potucric.Scd  vtdcficitin  coBaIdus,quod  non  obf<:ruat,aut  quafino  ob- 
'fcruetidinimulat  vcrba  iila  inre praprM  qax  haud  dubte  fpccialcm,&  priuile* 
ciariam  ide|btniliurem  fucceacndirat|pncmdemoDftra||^ 

l^naSoiamfip^^ 

-.U^tmom^  poflcc.Nam  &  iurc  commnniinofl . 

^  ^"^prtiprioirfoOciali  fifcus  fucccderec  fi  miles  inteftatna  ntil- 
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D£  ERROR.  PRAGMAT,  ET  INTERPIU  IVBi 
*   .        :  .  Erroil  fkimvs». 

J^JV^  Ort  Ass  E  nonfatisFacicntomnibuscajqu^in  fupc*^ 
"^^^■0''^^^  rioris  Dccadis  poftrcmapartc  rcripfimus,  de  differen- 
tia  pagani  &  militis  cx  militari  dclido  capicc  damnati^ 

ii^yC  '^-^  Hupt*cMp,9.f.^HwlmitimText\is  ca\m  illc  cft  quo  Vel 
^^^"'^s''-  nojvcl  prxcipuomoucntur  qui  improbant vuJgarcmil- 
lam  noftrorum  traditionem,qua:  negat  valcrc  tcrtamcnta  iJIoruni  qui  a.]|vl- 
timi  rupplicij  paMiam  condcmnati  funt,  vtpotc  quos  conllct  cx  ipfi»  uiftin- 
'  ti pronunciationis  fcntcntiae  cHici  fcruos  poenar.Nam  qucmadmodu  omnes 
•amittunttiuris  vcteris  ratiooein  Ulam  fuiire,&  quidcin  certiffimay^uae  nott 
,  patiebatur  valer  e  hoittfmadipcrfeiiaraiii  teftamenca » fiue  antCsfioe  poft  jr« 
togatam  condcmnationcm  faAa  eflenttVt  diferte  fcriptum  cft  h)  U/i^mtjilit' 
6»ijritHmyV9rf.fed  (fr  Ji  ^uu.^.di  imufjrupt.l.^uod  ad  (iAum  wJ.funt  ^uidJt 
VJ.l.^ui  -vitim.i9.1>.de poen.lin  metaUum  /^.C.de  hon.profcriptj.fcd  fnha  5.  Dr 
de  bon.danwat.  Ita  vidctur  tieri  vix  poOcvt  idem  iuris  hodic  obtincat,  po-  " 
{rcaquam  pJacuit  Iuftiniano,Ncmincin  bcnc  natum,id  c(i,qui  non  foliim  li* 
ber  icd  ctiam  ingcnus  uatus  iit,ex  fupplic io  ficri  fcruum  dcberc.  Scd  ramcD 
liabent  ftatimnoftri  qaodrefpondcac  poft  Bart.4il  Liim  %.i,i.D,  fui  teftMH 
Jiteeriptfi,  ducetaoieiiAccorltbsluftiniani^onftituttonem  iJlam  dctislolis 
acclptendamcflc^qDi  ferui^idempcnidee&di  fiiirper  fcntcntiam ,  fcd  vt 
fiiperuiuant,non  vt  cx  ca codemnatione  moriantur  ^  quales  ijiuo^ui  vci  ia 
mctalJujVcl  ad  bcftias,vcl  ad  gladiu  damnantur,  At  non  ctia  illi  qui  ad  furca 
damrati  funt ,  aut  quibus  irrogata  fuit  viui  crcmatio,  vcl  capitis  nmputatio> 
^u|^ca|iic«Jiu  ^aaaiiLomoium  ^im|ac  £f accijguc  (wiU*e4ptf*iM2&*tft  prina 
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.ie  fan,  Nos  vero  negamiis  ea  iiiterpretadonc  donari  poffe  noocliatii 
cdflitutioncicuius  verba  ccrte  generaliura  rur.qiiara  vc  tlca  rcftri(flione  vel 
commojcivci  probabilitcr  paciantur.RcfpcKit  cnim  luflinianus  co  loco  n6 
fam  ad  fauorein  macriiuonij  vt  marito  in  mctoiium  damnaco  atque  ita  fer- 
no  poenx  ctfediojmatrimonium  niliilominus  antea  contradum  incercon^ 
j[uges  rctincrctjtanquam  intcrlibcras  pcrfonas  fubiidcnf}  quam  ad  fauore- 
iibcrcatis,qui  fanc  poRulat,vt  nujlo  cafu  libcr  homo  benc natus  cx  ingenuo 
^ac  per  fupplicium  (cruus>  nc  tum  quidcm  cum  ei  in  cxccutioncm  fcntciio 
tiac  ftatim  moriendum  crt.Nam  &  moricntis  intcrelt  vt  Iibcr  potiiis  quaiu 
vt  fcruus  moriaturrvcl  ob  hoc  faltera  vt  hcrcdcm  alicjucm  fiue  tcftamcnta- 
rium  lluc  iegrtimum  habcrepoflit.Et  veroitarenfUre  luftinianum  videtur 
conftare  fatis  non  folum  ex  fupradicla  !2^0MW/.2z.r4p.8.*cuias  verba  ficut  gc- 
neralia&  indiftin<fla,ita  &:  claritTima  funt)fcd  cciam  cx  aliis  conftitutioni- 
bu$,c|uibus  in  neccllarium  fiucanteccdcns,fiuc  confequens  vclis  diccrc  no 
huius  iurisifanxit  illc  ne  bona  damnatorum  aut  confcquens  vclis  diccrc  no 
pi  huius  iuris,fanxit  iile  nc  bona  damnatorum  aut  Magiftratibus,  ofliciis 
ipfis  appiicarcnciir,vt  Heri  tum  fo]cbat/.£>//»w  6.S.  vh,  D.de  bcn.dMmnat.U 
ia.&  aliis  qug  funt  fub  Ht.C.de  hertd.diCnr.AutHCco  deferrcntur  vt  olim  & 
ei  iuris  vctcris  rationcfcd  gcncri  &  Iegi,id  cft,agnatis  rcfcruarcntur.Sic  c- 
nim  illc  T^oHeli  mA»dat,Ptwctp,cap.\i.§.9portet  4/v/rm.Et  T^keli.  154. 
VtnHll.ludtclic.  haher.  l9c.ferMMt.c4.vU.wndc  fumpta  cft  ^uth.lfona  d-^mntt' 
tornm  ^.de  hon.frofcript.^Him  fi  qui  capite  condcmnati  funt,  ficrcnt  hodie, 
vtoliin,fcrui  paBng,confcqucn$  omnino  cffct,vt  hcrcdem  nullum  ab  inrc- 
fttto  habcrc  polIcnt,c]^ucm  nec  habcrc  pofTunt  dcportati  quamuis  non  li- 
bertatcm  amittant,fcu  folam  ciuitatcm  l.i.eod,Nt.Lcitmratt9  y.f.v/t.  D.eoL 
M,de  ItoH.damnat,  Q^a  ratione  di(putauiinusinprarccdcntibus,ica  iusolim 
fuifTe  in  milicibus  cx  militari  ftagitiodamnatis,vtnon  ficrent  (ciui  pcenar, 
Hoc  potilfimijm  argumcnto,qu6d  non  fijlum  pcrmittcbatur  cis  tcUari  dc 
caftrenfibusifedctiam  hcrcdcsab  intcftato  habchant  agnatos  aut  cogna- 
tOJ  fuos ad  qumtum  vfque  gradum  /.  i.  ^  l.  D.  de  veteran.  &  mtUt.fucctjf, 
•Cum  igitur  nodic  damnati  ad  pcenam  capitalem  hcrcdcs  habcre  poffinr, 
non  tantum  dcfccndcntcs,3c  afccndcntcs,vcrum  ctiam  tranfucrfilcs  vft|iie 
ad  tcrtium  gradum  fi  crcdimu&Irnerio  in  ai4th.ifona  damnatorum  C.  de  bon, 
pf^fcript.htendum  necclfario  cft  non  cflc  illos  poens  fcruos:  Nifi  fortaftc 
C|uisdicaccum  Baldo  4<//irg.5.;7Mm^.5.  verfic. aduertet  Exiurcillo  Noucl- 
larumbona  dcbcricertis  pcrfonisnon  tanquam  hcrcdibu^,  fcdtanquain 
priuilegiatis  pcr  ius  Authenticorum,vt  ipfi:  loquitur,3tquc  ita  ccrte  omnt- 
nofcnticndum  eft,ciim*cabonorumapplicatio  vicc  confifcaticnis  fiat  vi- 
pofttiam  condcmnatOjVt  omncs  fatctur  faltcm  in  profcripto  &  (icporcatcs 
qui  tamen  viuus  non  poccft  habcre  hcredem  l.i.D.mre  hered.i uD.de hered. 
W^^-i/^/fiir.Neque  ncgari  fane  poceft  per(b|ias  illos  quas  lafUniant  c6fti« 
tutto  nominatim  «xcepit  fucccdcrc  proprio  quoda  fure ,  magis  qua  cx  iurc 
coinuni,cum  no  fucccdSt  nifi  ad  tcrtiu  vfquc  gradu.qui  iurc  comunj  fuccc- 
dcrc  debcrcnt  etia  nuda:  cognationis  iurc  faltem  vfquc  ad  fcptimu  d.  l.i.  d$ 
vet.mi  'it:/itccejf.iun^,l.^mtltttints  i^.C.de  teflAm.mtlt(.hic\\x\  inquies  vtjliat 
luftinianus  perronas  illas fucccderc  ex  Icgibus  ,  •  vt  conftat  ex  d.  i,  oporret 
MUm  'Npuett^il.de  mandat/TtiifcipAn  iiiis  verbiS)/#^  Jbtere  eat  petteri  ^  legi^ 


fib  ANT.  FABHI  DE  ERROR.  PHAGM^T* 

Quid  enttD  aliacl  illud  eft>  qu^  iubcri  iudlces  n  dipatorfibbnftrciift^ 
agnationi»&  cognadoniyiis deniq; quo$ lex ad  hcrcclicatc  vocaret  iure  cd-  . 
nium  fi  dSnacio  nulla  inrcruentiiet?Sed  dr  ratio  quatii  tbidc  rubiidt  luftinift-i  a 

|jus,an  non  manifeftiushoc  tlemonftratqu.Tepoftrcmis  iis  vcrbis  cxpicffa 
cft)<i/iV/  fn  oV.u punientes  ^uos  lcxforte  ad  tUornm  vocamt  fMCce^tonem.Scnius 
cnim  cft,vt  cxplicant  omncs  quotquotfunt  iinerprctcsjapcrtc  iniquum  cC- 
fc  publicari  bona  damnatorum  &  capitali-ruppiicio  atVcdorum>cuiu  itafiat ' 
Tt  non  tam  puniri  videantur  ij  qui  dcliqucrut^quos  perinde  nccclTe  dfet  dL  • ' 
vita  patrimoniniii  aniitter»>quto  legttimi  eorum  faicccflbres  ad'  quos  b^ 
napcruenireeslc^ibusdcberent,cum  tamen  nifalfpfi^deliqucrintiquo  e- 
tiam  argumcjito  fcd  apcrtius  vfus  eft  idem  luftin.initio  7{jueU.\i.detncefl* 
^  rtefMr,m$^t.\olmt  crgo  Iuftii1ianus,inquies/aluum  cfll  Icgttin.is  fucccf-  '• 
foribus  ius  lcgitimUjVt  perindc  pofllntenehcrcdes  atquc  li  nulia  in  debn-  > 
5:o  capitis  diminutio  intcrueniflct.  Hoc  vcrbcftquod  nos  ncgamus,  quia 
ncque  hoc  vcllc  iuiiinianus potuit  nifi  eo  prius  &  in  ncceftarium  anteccdcs . 
immutato  quodolimobtinuerattoto  inre  Pandcdtarum&  Ced]tia«vta4 
imortem  damnati nonmoddfierent (crui  pa^uarifipd etiam  amiiterent  ciuir '  ^ 
tateoi  d*f*fm vkim       Ifmu  fuidnm  ij^^Mpmi.quod  tamcn  in  hcc  vf*  ' 
que  tempora  incorredlum  raanHt.  Ilhid  tamen  planc  fatendum  cft  contr^ 
quam  vclint  intcrprctesluftinianu  cum  conftituit  dt^.  Mouell,  21.  Denupf* 
gdp.S.vt  hodic  ncmo  bcnc  natus  ex  fopplicio  fcruus  fiat>non  dc  iis  folis  lerv  . 
fiffcqui  fupcruiuutjvt  putaqui  in  mctalium  damnantur,fcd  gcncr.ilitcr  dc 
iis  oninibus,qui  poenae  fcrui  olim fiebant>  in  quo numcro  ij  maximc  crant»^ 

2ui  vlcimo  fupplicio  pcr  fc/icentiam  aidididjtitiiitviiierenonpe»terSt«N4 
i%dttn  incerpretes  ntcntor  Antb.iUam  bona  damtiatorfi  ad.eos^Ios  per-. 


'        ERROR  SECVNDVS.  ^^^*^^ 
«        l^sreuw^hi^ndeneiflriddferuntvteapifedmMtitJ^  :" 

Oc  igitui^pontopro  conftanti  Sc  indubicato  vt  ni^mb  Bcn^. 
natjs  hodic  Hatper  fuppiicium  fcruus,adcoque  vtlcgitimot 
fv  cccllorcs  pcrin.-lc  habercpolTit  acfi  fcutcntiam  paflus  non, 
cnctjnifi  quod  liabct  vfquc  ad  tertium  dunraxat  gradum.Vi- 
dcanius  aniiiud  ctiam  confcqucns  f»t,vt  tcftamcntum  facg- 
re  po(Iit,ncc  tanttim  de  confuctudinc>quod  admittitlul.Clar.  Ith.uSettttnt^ 
f*jefidm^m  (jH4.flax.^  eciam  tx  mera  verdqutf  iuri$ratione.£t(t  enim  do:. 
'^l0io6ffMd  impediendamteftaOkcBti  £i6Honcm  in  petfona  iJlios^quialioqoi 
'^ftari  poiret,non  iltiid^uiri  vtcffcausiitftnMspCMia^utahcrius  gcnc 
fis  fcruitutis,fcd  fufliccrc,vtnmifcritciuitatemquomodoCttCi)itin  pcrfo- 
nadcpol-tati.Acprointic  non  clTc  bonam  cofccutionem  ilquis  cx  eo  quod' 
capitc  daninati  non  fiunt  hodic  fcrui  pocna:  infcrre  vclit,  habcre  igitur  i!!o$. 
^iu*iaciendi  icltamcnti,moucri  tamcn  quis  cx  eo  fortalfc  po{Iit,qu6d  no  a-« 
''"lioiprcvidcAiuramittccei^ciuiuujiiyq^ua^^  qui^etiamlibatatCQi  anpit" 


:  *         niized  by  Googl 


falua  doittte  ftimtitnamqtfftm  poteft  iitf Jlfii^ 
itr^bpD  amittere  illos  hodie  libcruteiiiiErgo  ncc  cinitfttetii » ^Qftm  aecOfc  - 

im  ftfnitteb.)ntnifiinconreq^uentiani  tacitam  &ncccnariam  an.iifaelibcr- 
tttis.Ncc  enim  ficutqui  Iibertatem^ita  Bc  qui  vitamamittitjhoc  ipfo  ilatinl  ^ 
%^iuit  ciuitatcm,n  modo  rctincat  libcrtarcm  ,  vt  in  cxcmpio  illo  ccrncrc 
'-^ift  quod  iani  attulimus  dc  niilitc  cx  flafjitij  inilirariscaufa  condcinnato.At- 
5.Hi|uc  ita  ius  liodic  cf]c>vt  qui  vltimo  (uppiicio  damnantur,non  idco  cjuitatc 
lagisquamiibcrcaccmamittcrcdicipoilijitividccur  opparcre  Tatis  cx  co 
loci  pk  ri^ae  &tftur  hftbere  iUos  hered^eni  ab  iQtefittotetiam  ftliquem^ 
(natisiftut  cognftriii vjque  ftjtcrthim  gradum  d,jinik,him  'imimm»itm*C.  . 

'.^Jbenim  habcreponcnthercdcm  inctuitatcquinecciliitfttcm  ipram  h:;bc- 
•^i-iccnx^dU.i.C .de hon.^rofmpt.d.Lcwi)  rano.x.pojt deportAthnemvlt.D  eod.Et  fa 
-^'  n^admiffa  illa  fcntcntia  vtdamnati  ad  mortcnijvcl  in  mct;iliun),vcl  ad  de- 
.''^ortationcm,habcant  hodic  lcgiiimos  hcredcs,ditficilccft  dicci  c,qi:am  ra-  ^ 
'4«^nembabere  PQlIit>quodtca>(iit3aic.ii4^  i^.i^£icuiiura  vetera  ^ua:  vlcimo 
.  %pl!do4ftmnids^^^  ierftitf 
#oae(&h«&0>rf!cda  quod  perthiHtf46^dSite4ij0^dM^  0£ia,rfj- 
;-Auir,per  iteas pc^nas  ialtem  ca  pcrdnntur  quar  funt  iuris  ciuilis  di&J.fifit  ^  ' 
''^JUm  i-jJ^JtcpmaXj^o  &ius  tei^andi  quod  haud  diibic  cf^ iuris  ciuilii);Kif||. 
.  fi  ratio  alia  •liva  non  fuir,ob  qua  amitcercnt  ifli  facuitatc  tcAadi  quam  quM  ' 
■  amittcrct  ciuitaietNcc  rurfusalia  vlla  propter  quaamittercnt  cinitatc  quam- 
/v  iquia  ctu  iibcrtatcm  amittcbat^an^no  prorius cofcqucs  cft  vt  qui  cx  nouo  iu- 
Jibertate  rctincc,ecii  ciuitat£reciiieauc>ac  proindc  ipfum  quoque  ius  teftft« 
.-i:)|^hftb£dt1iere^cxtelbmi|tt  heredli  91»* 

'>^e(l'ftto.Ni  nce ^Kmolus  ipfe id  oegare  iliix»iStlxDMhmd^mniiL  dl 
p43inft  condeiiaii  no  dcbere  afficcrc  venl^tes    intcftato  qui  ti4  deJique  - 
"^jputit  An  Vcro  ius  habedi  hcreijia  cx  te/lam£to  magi$  ^  eriure  chiiJf,qUaiii 
tus  Kabedi  hcrcdis  Icgitimi  5:  ab  intcflato.  Nam  &  Icgitimu  hcredf  magjis. 
.T-iproprio  3C  fpcciali  nominevocamus  cum  qu\fucccditab  intcfiato,  ncdubt  ' 
J^'  tari  poflli  :jjin  fucccdat  illc  cx  Icgib.  l.lege obHenire ilo.de verb.Jigmf cJ.i.  D, 
de  hered^etif,,.  Ncc  fubtilius  eH;  cjuod  Baldus  pro  ratione  adfcrt  ad  d.l.ynu.. 
^XitrfidSmkiC.fijippellat.ptndej^^^ 
y^lfttMeiKtebSbel^^  B(>uft:^e9»i^^ 
'  ler^  ii  dhj^  nito  i^[fjar>dfetjpe&^6c  fiti<  correftuiB  hoc  I|^(o'^aikiiS  _ 
aci^a  funt  iurs^  iik^ninia  vietera,quat  HiciebMtf  lUos  feruQspo^j|t<i^iti.lotti  " 
liadc  caufa  nccano'iurecfrcntintcftabiIes,qnam  quia  (crui  poenar  cffentri** 
^vfcm  hocipfo  qv  od  datum  iis  ius  cfl  habcndi  iicredis  ab  intcujato.NonBBimi 
^jpc>|uiclultinianusexprimercapcrtius  faluam  ii? eflc auitatcm,c^in  imcrpOk 
^^^^ltCM^^im      iucajiilud  vnum  potjOimum  iit,^ubd  hcrcdeiiuc  ex  tcftam«ii  ^ 
1m  a^^^^Mo  habere  potcfl  quirqpis4kce<fi^dui^K^mmQ^  ' 
- -^-^S^ciat  infcllabijl  piifa  ft  Vel  |^iJiii£^fe*&iS^Sr 
r/Ji4jhim>(ii^ yeJ  fHiusfamilias proponatur.Non emm  U- 
Ifnii^Komanum  efl^&  Tcnamcnti  faft^ 
lushabenJi  leffftmvi  (uccelTorisjfed  tamen  iurc  Romano  fcona    nccvliafi*  • 
confccutio  eft  vtquifquis  hcredem  ab  intciUto  habere  poteft|  eQm  ciuemu 
Romanum  cife  necc{&  fu:£t  ilJa rurfum>Vt  qoifqiiiscittiaEbmanuscfttc*  .  ^ 
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ANT.  FABRI  DE  ERROR.  PRAGMAT. 

Naiii  &  latius  intcrdum  pitet  cauOi  tcrtati  quam  intcftati^vt  vidcrc  eft  in  ^  ' 
liofamiJijs  iniliccqui  Jicrctlcni  tcftamcntarium  in  peculio  caftrcnfi  habcrc 
qucm  vult  potcIl>ac  lcgitimum  hcrcdcm  habere  nonpotcft/.i.c^  i.D.di.€§' 
ffrertf.peailSkat  i  conrrarco  latitU  ioterdiio»pacet  caula  imelbti  ouim 
iUcisVt  in  ttiilitc  condemnato  ed  pQenani  capitalem  tx  deli^o  miiittf!||]||ik;  - 
licct  nonpoffitteftari  etiam  impecraca  liccntia  ntfidebooitcallrenrib^ij^yp 
inteftaco  tamen  heredem  habcrepotell  ctiamin  paganicis»  fecundumeif 
qux  vltimo  fupcrioris  Dccadiscapitcdirputauimus  dc  (cntcntia  &cinen*' 
tfationc^/.Ac^'  mttiubuf  i^-C-^e  te(fam.milu.}:cn\  in  filiofamihas  p.igano>qui  • 
ciim  dc  aducntitiis  tcftan  nuilo  modo  pollit  nc  quidcm  patrc  permittcnte 
^j^ea.C.fMitefi.fMr.ptjJ.in  hstiaiealc^aimos  hcredcs  habcrc  put 
ueodeotes  primjkm  ft  qui  (iot,deinde  afccndeotes  Tfm^iti^Jt  k 
t§lt,tMtiwit*Vaum  probant  ifta  jiotii^sfodem  igitur  exempfo 
dum  efle  vt  qui  vltjmo  fuppUcio  damnanturjhabcant  c^uideai^heredei^!^ 
gitimum  ad  cum  vfquegradum  quem  luflin.pra^fcriplit^quoniam  hoc  101^ 
nominaiim  cisconceffum  eil:  >  nec  tamen  luibcant  ms  facicndi  teftamcfitl^ 
quia  nihil  dc  eo  ab  Impcratorc  cautum  rir,!icc  potcll  refpondct  i ,  non  fuiflTe , 
nccefle  conccdi/llis  fpccialitcr  aluliinjano.quod  iurccommuni  crant  ha« 
bituri  tanquam  libcri  &  ciucs  Romani  Umperafores  z^.  Ddi  rekdtttlm^ 
pefiidMu  Li^de priH$Ie^.tnditJt4tm  nec  vetum  illttd cfldradcre  iftDt  i 
oes  RomanoSfCjlm  iu(^in.hoc  tantum  con(lituerir»vt  non  fiaitt'^erui.at  i^^ 
ctiam  vc  mancantciucs.Sicut  nec  tllud  quoqneeoilCbicuii,  vtpofTnt  habcrc^ 
Icgitimum  heredem  ab  intcfb.uojcd  tantum vt  corura  dcfccndcnrcs,  ii  qui 
{int^vcl  afccndcntcs  vfquc  ad  tcrtium  gradum  bona  corum  habcantjfciliccty 
iurc  nonhcreditario  fcd  priuikgiario  &  fpcciali,  vt  fupcnorc  cnpfc  (.  ixi.»  - 
mus  <C probauimus  cx  co  quod  lilis  quoque  viuis  &  eo  ccmporc  quo  hci 
dem  habere  opn  po(rum»boiia  iplbnimw  liberis  deptremtbtts  applicaoj^^ 
.  li^lirttile^fi^lHsdtcatquodetfi^  exprcffifiecWfidb^li^^ 
meS.ii'I>etnipt.c4pXnnlk  ic  vc  marito  in  mecidUim  damoato  matiinionw^; 
diCroIuatur,t4.tamcn  per  (c  conrcaoens  futaroqi  erat  ci  q  uod  noiut  '^nftitai , 
tio  illainducit  vt  ninritti<;  iu  metailum  damnatus  cx  fupplicio  non  fiat  (cr- 
uus.Quarc  ncc  addit  luilmunus  matrimonium  rctineri,nifi  per  fpecicm  il- ' 
lationis>in  h^c  wcibv.mAneMtigttHr  matrimoniHm  hoc  mhil  ex  tali  decreta  Itfumy 
Vlpite  inter  perfona/  i§her4S  CM0enj,Qi\od  lrncnusi;i  dt^l»  ^Mtb*fed  hodtet  : 
beo^  fic  ezprefliri^  id^mMrimmnm  nmi^^fitUm.Q^idm  cr^  iaouiei.'*'' 
liiiA^csbi^nod  lui^in.prolii^rit eosex  fiippiici^  fieri  fenios  IfSec- . 
t|(8&n4t|dh&4ixcri         refpodeo  anam  clle  rationcm  macrim^rifijpNt^; 
ci\m  {hiuns  naturalispoccftfubfifterc  intcr  libcrasperfonas ,  AliiM^^Hj 
fa^iojiisteftamenti,qu^  ciim  fittota  iuris  ciuilis  non  potcft  ct  faluacfre  q^ 
amiferit  ciuitatem,  Jicct  retmucrit  libcrtatcm.Nihil  porrb  vecat  amitti  ciui  _ 
tatem  fulua  libcrtatc.Nec  fanc  potcft  ncgiri  dignam  rem  fuilfc  quam  Iufti-'\ 
ntanusnon  prcCtermittcrcc  fi  id  agebat  vc  vIcitHoruppJicio  damnatii^inU 
iM^teciuicatcmiuriqttchabfndileeiHini  li^^  '^''^  "^^^ 

«^<^^^cedei^tr Kiin^am^  «mWi  hsllliflaifiL  <)oitre 
^ls^  i^>«^t^^*»vm      quq^^iterpretibus  omnibus  plati^ivf^i 
^mvltimo  fuppliciaaon  oiAgis  hudicteftari  po(rc>qu^'d' 
'  t^egcous  anpticsiiic-^icri^ui  a|iiiscautc  ad^i 


DECAD.LXXIU  ERRORlIli.  fii 

«l^vltimo fuppIiciopolTelegitiraoshcredes  haberc,&  vidcamus  an  rion 
Rs  rationibus  &  mclioribos  ^uam  qfm  ab  iatcr|^rctibu&  adtcrumur apxa* 
■^uriboc  ipfuttipoffit.  .      >.  " 


^ERROR  TERTIVS. 

m 


E  cty  E  vcrior,nequc  pi obabilior  olia  ratio  mco  iudicio  ad* 
ferri  vJia  potcft,quiini  quod  inillaluftiniani  conllitutioncitar 
'cautum  fit  v(  hcrcdcm  ab  iiiteftato  habcat  y.multb  minus  au- 
iteniyt  debonisruiftefiari  Ycliiitei>fuos  poffit  qui  vltim»' 

 ^fupplicio  dam^tus^cft»  Ciim  taiaen  extot  locis  iuris  veteri» 

refatis  apfwrmrilricrnper  ii$ftijpl0il  jrt  hercdc  nuUu  habcrc  iili  pofsel^ 
'^Uaniuishoc  vnocolore(]u6d(eruipoe!i3eencnt.  Ac  «ie  legitimo  (|uidcn| 
*-&crcde  iam  fatis  multa  diximus ,  &  oflcndimus  nfhilmini^s  cgilfc  luftinia- 
Aum  quam  vt  vltimo  fupplicio  damnatis  lcgitimum  hcredcm  darer,fed  tan- 
f tkin  vt  corum^bona  ajpj^Iicarct  Iibcris  6c  parctjbui  iurc  priuilcgiaria  &  pro-^ 
prio  potift»  qu^injbeccJitanib^^  Necof^:'' 
.  fi^t tyModmiT4imS.f7iI>*mimi,'PirMc:px    1 opmtt. \Atm ]iifiiii.iubet 

*  j^JboairdcliJiqucntiuin  rclinquanrur  gcncri  &  icgt.  iiscnim  veibispcrfo» 
jpplfiirinitilijijin  dcmonflrarc  voluit  nQii  ius  legiumar  iucccdionis  induce*- 
"rc  aur  confirmare.Ncc  rurfus^Nouella  illa  dc  iis  criminibvsloquitur  quibu» 

exlcge  fit  irrogata  vcl  irroganda poenaconfifcationis, vtdiccmusi«£*rrcr^ 
:^Jt0,  6,infr,  Sed  co  quocjueadmiffoquodnumquamadmittendum  eft,vthc- 
fedem  ai>  intciUto  habcre  ponit  is^qui  moricns^nooiiabuit  ciuitatcm  3  ^q}^ 
i^t^mba  conft^Memiiet  >Yt  tolandi  Sfio^  M^T  datiim  «ideMurf. 
lil^Mohfrfi^        d^di^LtciMali^  ciui^^         Mtem  no» 
yM^^jifdeqirine  quidenrlocus  vllus  qodMai|}-tPiMfcly<i&ii|iM^  . 
Mor :  Detndevt  de  caufa  iilielWi  tradail^fVWQ^<^<nadfn        tam  ipfVr . 
dehtibus  quam  abImperaronbns&(fhimc^nimus,  cumde  militecx cait- 
fa  militaris  fljgitij  condcmnato  egcrunt  /.  1.     1.  D.  de-veteroM.cr  mtht-fut^ 
'  tijf  l'&  fnilutbus \l.CM teftarHjmitt.  Sed  fi  ouis  pcrgat  quaererctquod  difHci» 
Itoris  cil  tnucitigatioois  ^  £ur  non  itaiuuiiiianijscoofUtu^it  in  fauorcmv 
^lllto^tani^ORdemflatirqnlm  tefbvilitt^^ 

.«ll^dl^qu^m  legitimiJRe^MAideii^^  ' 

aiiiiAi  fta^EOoftjtuerc ,  quia  nort  id  t|it||f  iJjrdaiiihat^ 

-^areddcrcc  ,  quar  nntcaperfolam  fcnrltt||ttg|^a^^ 

■"lcojvel  officio  &  ordini  dcfcrrentur  >  Et  idnftquenter  cum  ex  iurevetcrt' 
jllud  etiamnum  rcmaneat  vt  condemnaro  bonaomoia  per  lcgem  aurtcran- 
tuF  (parumenim  eilbona  ei  adimi  ,  cuietiain  vitaipfa  ariimatur:)  lllud 

.  ctiam  i^eire  fuifleti^tincricitiuris  veterisratione »  vt  dc  bonis.QL^^|iw 

•  v4tmiMmta«t«ijia^^  r  teftast;  «ii|jb,iiiftdo  Doi8ib^(|D|^^ 
^iiiri  td$ai»i^f^^K[^^^llilIa  kcfvt^-ieliqwillgS^^ 
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Corncliatn  dc  tcllatncmis  captiuorum  faccrc  vt  hcrcJctu  pofTet  iubcre  . 
liusEaniilias  qui  nuUa  bona  in  ciuiute  rdrquiiTet  >  Tameni  neaio- 4ubiu^ 
quin  eius  Icgis  fi^o    hereditai^m  £wiatt&  liereclem  /.  fi  'itfffmn^A 
ad  leo  faleU.  Kam  ncq ue  de  ali^nis  boois  tcflari  coiquam  periiiilit  Itt  < 
•    *      dccim  tabularum  t.verk'^ Ifif  iio.de  vert./finific.ncque  perihittcn:Ium el 

gsnfittnmur  Z.f.fipofi f^um.  D.  de  mr»cod:ct3.   Dc  ahcnis  aiitem  bonis  pro- 
culdubio  tcftarctur  quiftjuis  vitimo  fupplicio  d-:mnacus  cft  fi  ttliirctur  de 
jis  bonis  qna:  fcutctia  canJcmnationjs  fi  non  cxpreirc  tamcn  tacitc  ci  abflu-.'^ 
'  .  liirciiiteiiigitur.Bona  cnimdamnationcamittuutur>€utnautvitaadimituff  . 

^ !      avt ciuius,aut  cum  (cruilis condicio irrogacar  L  t  D^dthaMmmlmme^ 
$^dtim  ^.todMt^i  hac  pane  ios  not^  ictit  loftiiiianus  in  fiwore«f4^in^|V' 
tarom  »  Nin<]ii6ci  patinoluitvtexfiipplicio  .recui  efficcr^or.Carti^ll^' 
quemadmoduraperin<leac6Iim9amictuothodieciuiratem )  itaijonmiadi|. 
.     •      '      ^odie  aufteruntur  irsbontomnia,quam  olim  auflxrrcbantur ,  Hac  Coh  djS^:  ' 
'         »    rcntiaqubdolimidcoauflfercbantiir  vtapplicarentur  veJor.iini&Corpori' 
'^'  .  r     in'quoinfcriptuserat  is  qiii  dc!iqucrat,vcl  hrv:o/ i./.Di««/6  ^. D.ii^^a^,:* 
. ddmnAt.Li.l.vU^  pAfi.Cdehered.decHr,  Hodic  vcronon  tifcu  jp|iiicaDtut^^ 
"  >^"/:u      '  M  dercendentibos  (i  qoi  fim,Aiit  fi  nolli  6nc»a(cendeiitiiH|s,Aut jis  <juoque 
'  •  1     '      ^ficieikil»usrpenen%&  agnationi  ad  tertiuro  vf^uegradof^: Q^x  applicauiif 
'  eumnonminusinuito  con(iemnatofiathodiequiinifiebatoi:mc6hA.atir^^ 

.  ..  ,  prorruseon{eqttenscil>  vtqucmadtnbdumnonpotuiiretquisantedteflai 

*'        •  do  interucrtcrc  ac  pcrUerterc  ins  fifci,  Ncc  C\  ialua  ciuitate  pub/icarionc  big 

j.*^'.  norum  omnium  pifTus  fuil.fetjVt  contingebataliquando  in  co  qui  in  icnjpuf. 

r  •■•     •■  *       perpctuum  rclcgatus  clTet,quii  nih,i  habtbat  dc  quo  tcftari  pollct ,  Ita  jiec 
hojieliccat  damnato,quamuismanentiJibero&ciui  Romanodcii&b( 
.  \  ^flfari  qua^^non  roodd  per  dj(mnMioiienamifiHrit«&d  qux  praniereii  if 
V.    . .  i^(binftanta  par!cgemappIiata  fimproxifiMorilw^ 
'/      . '  ;       %0Sfquibus  non  magisxquum  c(l  vt  condemnatoliceredlsjbeat  imu|iai»:iS.'- 
V.'  ..'  Jiquamfacere  teftamto.)  qot^oi  fiico  ia;9>ius  iocum  ebs,  vt  itadii^in^ 

"  '^^i^      '    ^iKCederc  luflinianus  voluir.  T.<nto4'  ^^inus  id  ci  pcrmirtendi.m  cft,  qu^i^ 
•  '  •  .     ■  tcftando  pro  arbitrio  (aut  enim  libcram  autnuliam  tefl.anJi  facuitatcm  c6if 
'  ;  •  ■  -    petere  necciTe  cft)  coniingcrct  iaciJc  vtnop  modo  vcnicntium  ab  inteftatol 

-  -  *  .  '  '     c|uibu5  lcx  applicat  bona^fcd  etiam  fifco  iniuriam  iaccrct»qui  Hcut  h^M^^)!^. 
fii^poftleeitimosiietcdesftitiftnn  bonoruovibcGefiSonem  adiiMtt(t&r> 
fiieONil  ppft  ieftttiefptarifi  hireiem  adautfi  poiTctyC^m  tcftanieAtar^Mp^  ^ 

.   '    r^if  s^tfMiii  iegjitita^  A)k|oeitaficretduriorcoiidiciO>! 
' '  * . "  fifci)eifmstamen*itn:aiotegraluftioiam)a  coBrferuaoit ,  niiV-qu^diBdftpooi 

- '  eum  voluit  certo  generi  ccrtifq;  gra J ibu s  perfonarum  qua;  ab  i ntcitaio  foigi^ .- . 
.       .    ccdere  aiioqui  poirent,quas  aniea  in  toium  folis  cxccptisliberisjcxcludcbatr 

Lvlt.D.de  ban.damnat.   Manlitqi  iliudctiam  cx  lure  vetere  incorredum»^ . 
,  '       'l^^d  ilcut  olim  amiflio  iJIa  ciuitatis>libercatis^  & bonorum  quac  iu  dainnaA{> 
,        ti|ijiM^^^j;iQScbat  >  pr«occi|pabat  raQrt^madec^ucpCKlooguliitv^^ 

-  ^      -  »orteri^liK|^  tii  ^Vtoi^^miS^^  fid^^iMi^^d^  fi^. 
.i      ifo4ie  quoquc  perindeprffpccopiitVqi^ialicet  damOatus  reitiAncatiiba$::^^  - 

"nort  eamcn  remanct  ciuis  rornani»  ,  Ac  proinde  nihil  cau£e  fidit  cuc^ 
.    non  pro  extorre  &  intcilabiJi  iiaberi  debcat  ,  cx  die  damnationt^r 

W^9k^^!^       iisbeaiiir  f^iQm^^kiiiif^ 
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if  crat  quo  cempore  feruui  poenat  per  fcntentiftm  e£Bcicbatur/.y7^«M 
^>  4»i*fid  & fi f «AT  De  imtifijnM^a^  irrit.fti^,  teftdm,  quia  feruitiit  norti  affi- 
•  id^obitttr  l.mtenidit  ^-;.<le  (onJtcKf  JemwBrMlfrtiitmm  209«  De  f^.  int»  De* 
|tfl^uenepo(linc  iib  hcredtm  vllum  habere  teftamenurium  illnd  lcmpap 

iinptfciittqiiod  iicct  qtiandiu  viuunCibonafuarctineantiAtumtn  necvUaiii 
eorum  adtninifliacionem  habent  vtdeiispodinc  vci  inter  viuosdifponercy 
Nec  proinde  tcllandi  fjcultatcmc^uatIong^difficiliusconceditur>quiaefFe- 
flum  reflamenci  necelie  cfTec  cont^crri  vt  pofl  niorteni  damnati  ,  irainid 
|etDpu$.quo  bona  iam efTenc aut  libecis  auc  pareotibus,  auttranfucrfalibuc 
i^mtcata.  Ati|ue  ita  fempcrTcrum  eflct  fiiAom  teftamentum  de  bontt  alie- 
t^gSc  haml  iter  IStnbtit  i^^An  fin,T),<le  mdnitm^tethmStt  dldmuf  eun  t  qni  noo 
deportatus,fed  tanciim  lelcg^s  Gx  >  red  cum  pccna  tamen publicationis  vni- 
nfcforum  bonorum  «  vtcontingitincoquiobncfarias&  inceftas  nuptiat 
tontra^as  damnatus  eft^de  <\\loin  NwellAi.de nefMr.o^incffl' nffpf.  Ci  nodril 
inrcrpreribas  ad  cum  locum  crcdimus  jfvcrius  enim  puco  quod  Ciiiac.  do- 
cuic  ioqui  Noueilam  illaim  dc  deporticojiisipfis rationi bus quibusmouetur 
Vt  icafentiac  J  quaniuit  &  Ijbcr &x:iuis  remaoeacx  de  bonis  tauien  fuis  tedari 
'nonpoflct^ia  itebon4'to(ibt  Mufla  mt  toaflSgndii^^  il^ajc  HBiie|la> 
l^ifctamdefustqHSlmdefiui  bonis  teftaremr.  C^am^iiaiii'inttt;|H|^ 
jMifln  de  quo  aghliutdifferentia  ilia  eft.qobd  relegatuseciam  CotorumCSiio- 
'^flB  publicacionem  palTus,  cum  nihilomint^sltber  & ciuis  remaneat tenari 
haud  dubi^  poteft  dcpoft  qiixHtis  jquoniam  illafifcum  non  fcquontur/.yf 
in4TiJ.ii,ero  zi.^.ts  cuius  bcnd  D.»un{faf,\t  dcportatus  non  potcft  /.  i.C.  eie ben, 
fvofcr pt.  nec  alius  quilibcc vitimo  fupplicio  damnatus ,  Ncque  tamcn  ob  id 
.  ioium  tedamentifa^ioi^em  omnibus  vlfimo  fig>plicjo  daninatis  interdi- 
4k»tnanflte4a9ifl»Bo4i^^ 

,^p8int»qtt<$dqoeiioilffbifit  itt  conccdi  iiisteftmdi  cittainiunam  venien- 
.liiwn  ab  intcftato  ^liftus  lex  riontam  dc|erthcreditatem,qu»m  apphcat bo« 
iiicSed  ob idetiatCI  potidimi^m,  qu6d  qui propter  delidum ruum  vlttitkd 
'ifupplicio  daninatur  lindignus  plan^eftcui  tanTODCrcfaueatur  ,  vi  teftandt 
quoquc facuhatcni  habeat,  qua  nihil  maius,iuhilnonorifiteniius  ciui  roma- 
Ito  qiiacumuis  de  republica  boic  nierico  iribuere  iexpotcft.nec  Ci  ante  mor- 
^tcm  bona  ftta  non  amicccret ,  poft  morccm  vci 6  legttimus  heredcs  h^bera 
J^l^'«a(hw&0ic^  £ur 
pwe  vcmendl|in^locelbco'i^  fifco  piadSrrri  pofrenc ,  (i  ifbi  fi^e|e(rentet- 
quos  lex  id  feccellionem  hanc  vocat :  Qui  h  noo ia^Mlt bccmret fi(cut 
oiim.Nam  nec  odiofifci  v|loita  confticuit  iuftinianus.  vt  damnato 
ret  aduerfus  fifcum  •  fcd  tancilm  vcprofpicercc  vemeniibus  ab  intcftaco 
|iirnioribus»ne  per  fifcum  excIuderentur,quemadmodum  olim  excludebaff' 
fur.  Icaquefiponeres  daninaium  habenteaiinpotefts^tefiiios  impubere^ 
v4k  iisuibil^erepupillariccr,non  efiet  ilU pcroiittendum»  Nc  quidcm  in 
liiVhilt qt£ii^ln$im^  ipfo ad  IHiosdlem  pefoentiira  «Non qo6d  lib^i  esi. 
htnd^Mit^SmS^m  conftimtione  potitisquam  exitldl!' 

•^po panb  (rakb^^^P      apcior  ad  excluftoncm  fidricommi(]l  >^P0tt| 
""^d  impediendampM|a^a^|ubft|cotionem/.A4^r('^^^       />.^4n^^/0  fe^ 
quia  pupiltaris  fub/^cutit)  ficut 4onorifica  eft  fiiio ,  ica  &  bonorrfici  cft  pa*  v 
tri,ctHUs  iudicium  eft,ltc^t  fit  teftamentum  filij  UT^pimdvMi^.  f.fednenm^ 

fjkde  iwff.  tefiMh .  £oj9ccix^iioiioi:e  fiotim  A9d'(W  ^  A 
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graaiter  dcliquit  vt  vicam  quoqtie  ipfiadimi  oportccriv.Nec  tatio^  iuris  ni^;. 
tiopartuir  vt  filio  i  npvibcii  tcllamcntum  faccre  poflit  paicr  qui  fibi  ipfif^ 
noii  poLcll  /.i  D.h  v,:l  4,.(^  f/iij>t!I.fi  h  }.jj,'je,is  Jnfi.de  f>uptll.  fi-b/f, ' 

O.jme  igitur  tcltandi  ius  tljmiiito  intcrdictum  cft :  Neqitc  iniiucrito  cuin.| 
noii  iniijore  ouio  di^^iiui  (ii  ^  iim  olitn  fucrit^  licct  faucutur  ci  nc  cx fupph«^|^^. 
do  libercate  ji  amiciar  •  fnScit  enim  ad  ho^  vt  oeqoe  ex  teftameo^^^neque  y 
ab  inreltato  hcredem  babere  podic » quod  eciani  hodieab  inftami  cor  ^ 
nacionis  ^mittac  ciuiutcm»atque  ita  cjpitc  niinuatur ,  non  mto^fl 
(Utom pecfon« atcinctj  quam  quod  nd  bona,In  quibus  faueturquid^.p^- 
in  co  qabJbvina  eius  nontam  cito  confiftantur.  At  non  tam  vt  ipfi',  quara 
vt  cius  licrcftiiciuibas,  aut  afccnJentibas  aducrfus  fifcum  conluhtur.  Sed' 
iam  tc  npus  cll  vt  dicamus  aliquid  dc  fcntcntia  lulhnianuV;  tltCi.KcvelL  134.  • 
yt tiu  /./««A//t.c4^. Wr. Vndcfumpia  cfl  diJi,.Akth.  bo»4  dAmjatWMt»  C. de  btn.^rjt- 

Jiri^t,  Nam  neqae  bacpaneoonueoitoiihloimnino  cum  >n(Ki|bcili||^ 


E.RROR   CLV  A.RT  VS*-1?^' 

DefiHi(nti4  Akth*bon4  djinmafww»  C^^y^-^nj^i^^ 

Ic  VTerraruntvulgb  intcrprctea|ltiMplicauon€ex^>v//?./f4 
C.<<f  ViMl^iw^  >ir.    iwcr.  quod  jJaii^ 

natis  qu^m  in  rupcruiuent^aractaii4>ffl«vpl^e^ 

5  ximus  in  fiipcrioribtts»  Ita  &  in  eoplcrique  cirant  quiSd 
'^-  •  lunt  .Auth.hin.i  d.timj.ne-  i  jh  C.de  hon»profiript,  ad  cos  folosp|||l» 
tincrc,  qtii  poll  rcnicntiam  non  dcbcaat  fupcruiucrcjd  cftjqui  ad  vltimum 
fupnlic.nni  ftc  fl4inn.iiuur ,  vt  ftatim  co  afliciendj  iint.  Qi^r  fuit  Dyin  kii-i* 
lcntia  a  Bart.  relata  nec  improbata  in  i.  einj  8.  $,//  uu  o.  qui  nfta  n.  fAcer.  pr/f. 
quam  &  CaftrenGs  probaci<<//.2.f/f  te^^fA€t^.po/ul\iiiinm^ 
luitentiageoeralis  eft  in  HmlU$4J^tmiil,MttMf,yhmaus  Tfjy^'^j[jhi8iir 
'fdndmmeos,  quiiisirmhuJMS  ^cupmtm » hr^i&mkgcs  mortim  duifr^^m 
defmuntfptmiHincantnr  ^ntcon^emneHturt^trMmfub/Utttiiimitm  fieriUai/m^t^ 
cihu:  4 vf  eoritm  rfkiij <.^Scd  nequc  fvft  ndum  ycieres  leges  fi(c«  eKS4fppUc4riJ^ fy^' 
de  n  h.ihe^nt  detccidctJ^c.^yC^  ufccudentes  v^que  ^d  lertiuHigr^dufnyees  h.Sere.yvlt^  - 
crgo  luftinianus  impediricontifcatione  ii ,  .?c  aoplicari  bona  defccndcjiti- 
bus  vcl  arcendcntibusjomnicafu  quo  vcl  mortis vcl  piorcriptionisf oena  jr-  - 
4ogatur,Non  adhibijC^diftiAflfairi^iBt Aofuperuiuciidui^  habcat  is  qui  vU 
dmD  rupplicio^damoatoseftiMlUcimiuoricaibn^^^  B^^^^ii^^^M 
fuperuiuit ,  ncc  c6  minus  tamen  ad*nouaecpnftit|Mi^s  mcntcc^lHria|R| 
fcrtioec.  Cviniqac  pcena  djrnnatioaii iniynjjj|B  .quam  ^  cztctb  (tiAia- 
^oerc  Dynus  vofuit,media  Cii  intcr  ptrr^anrmbrtis  &  profcriptioriisfcou^* 
portationis  ,  quii  ncque  pro  mortuo  habctur  hodic  aamnatus  In  mctnllijm 
tanquam  etledtusfe^uuspoenx  poft  abam  luiliniani  conftitutionem  dc  qua 
<ii<//c?.«/^^/k^|iit«>octamcn  plus  quam  profcriptus  fit»qui  non  in  in- 
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jiuxlie  amittatxiuitatem.  Nihilcaufx  efl  cur  non  hac  pirrr  '•qplf  lni>ii) 
«li^reri  dcbc.it  ,  qno  h  vcl  ad  mortcm,ycI  ad  profcrrptioncm  condem^ 
iiatus  cffcr.  Ec  rati )  q  j  i  mouc  ulu-  qui  Dynt  feiitcntiain  dcFcndunC  1 
non  eil  bona:  Aiunt  cnim  xquitatem  nousc  conftjcutionis  qux  pooo-.  i 
.i^cm  facic  cauraai  dclccnicncium     akcadencjuui  (^u4m  fiki  ia  co  potir<  * 
•Wbiftfii  clttcere  qu^d  noo  dcbeat  crimen  deliaquentis  pcrna  eOc  vcnicn-.  * 
Jfiam  aj^  intefttfeo  >  qui  nil  <£sliqueruiit  .*  £am  vet6  rationem  non  ha- 
Sere  locum  illo  cafu  quo.damnacus  fuperuiuat  >  qiiia  tunc  pcenam  ipfe    •    '      '  j 
ipMa  pattatur  t  eiutus  bonis  fuis  omnibus  quaoditt  viuit.  Etfi  cniui  ve-  i 
.  rnm  efl  propriam  hoc  cafu  clfc  dclinqucntis  poenam  ,  quod  bonorum  ' 
fuorum  omniuni  a:nrlioncni  p.ititi^r  ,  E.Tct  tanicnpoina  illa  etiam  com-  j 
munis  vcnientibis  ab  inircllato ,  ii  b'jn.i  conH*catcntuL-  ,  quonimi  fifco  . 

/cmcl  adiuiiru  cxcluJcrcntur  ilii  ab  iis  bonis  la  pcrpctuua,necminus 
.£l»iQio'  tandem  >  (|ttani  .viuo  adhuc  delinquentr.  Id  ver^S  iniquum  ef«  • 

nec  min^  I  qu^  (l  delinquens  non  venirec  in  panx  focietatem.  Tot« 
^^rnimuiiquita^quamcorrigere  I jftinianus  voluiti  in  co eft  Ci  proptcr  ahe- 
^tios  erimen  vcnicntcs  ab  inteftato  fuccedercprohibeantur.  Kcqucab  hac 
ientcnnanoftraqiiam  piobauit  Accurllus.'*^^/.  jJ.yJi«/ ,  aiicnuscde  vidctor 
ipff  Bart.;  /  d.t.i,  De  hsn.  tU  nri.it.  vbi  tr.idir  corrctl:  i  clfc  pcr  lullinianum  ve- 
teraiuraquoticsamiccicquis.vel  hbcitatcm,  vci  cjuitatcm,vel  vitau).  Sed 
rcxtra  hos  cafus  iion  eiTc  cotreda ,  id  c^  H  quis  rel.e^tus  (i(  inp crpetuunu 
^cum  bottomm  omnium  publicacion.C9  quod  hoc-  pofteriore  calu.pciiteift 
^'patiacur  reiegacus  folut »  qnibdna  fuaomnia  recinere  poiilct  fi  iion  fpe- 
'-^ti  edrum  amiflionc  mulctarecur«  Qjiamquam  enim  lioc  caTii  periiide 
^fCciditvteiuspcsftatparticipes  fi.inc  ventnri  ab  incedato  ,  quif)us  num- 
quam  deferri  poieruntbona  illa  fifco  iam  quipnca  femel  &  apphcar.i ,  nul/a 
-tamca  in  co  iubcll  iniquitns  ,  quoniam  non  nili  pcr  conlequcntias  id 
•eacnit  ,  quarumnnio  habcri  non  lolct/.  i«/.(y/W^//<://«r  7, 'Z>.  tc/s,'?/;,^^ 
anibor,  tutor.  Ncahoqui  paullatim  dki  io^^ijitannliinn  vnquam  in(ii 
^  daiii  c&  p^nam.deiioqaenti  »  ne.fiat  iiiiiii^  legitimis  heredjb^ 
quando^iMcaifiirif .»  tamoqae  minorem  hercdicatem  ^abitarisi^ 
.       qilp^  facib  eft  qaae  relegatorum  arccndentibus  ,  deicenden^ 
busnoccc  >  ncnoua:  confticucionisbcncHcio  trui  debcant  contra  rif«.um, 
quahdo  confifcationis  pocna  rcicgato  infligatur,vt  w  No«f//.  u.  De 
nef.tr.o'  inceJlU  nfipni^.Kcm^c  quod  relegatus  ladioncm  teflamcn:i  rcti- 
neat  ,  quia  6c  ciuuacem  retinec  dicU  /r^'  ciuj  q:u  8.^.  iti  injuUm  D,  qtd 
MH/nn.Ucer,pofiJc^e  relegAti  ^Jege  rcleiAiorumj.  i^.fiut  ^d  ttmfus  Mkde  . 
JerJL     releg.  ob'  idqnc  poffit  condendb  ^ftamentum  (pem  (i|i]ifiiom  ab '  l? 
;j<Mftjiln  fuccciruroruni  eludere.y  quod  alij  ad  mortcm      a|i^profcn-*>  ^ 
p^nl^^^jlajDinati  faccrc  noo  poflbni»  qoi  c<;||aridi  ius  nec  vnquam'^' 
'  .  Duerunc,  nec  hodic  habenc  ,  vt  proximo  c  ipite  difputauinu  <;  Sccull- 
diB  interprctum  crror  ell.i^i/ic?.^«  ^/</".  ^    '  .'/^'Mw.i/&r/o«  ,  qu6d  putanc 
•fere  omnes  non  cffc  locum  nou.i:  confliti  tioni  pr.itcrqu.im  ilhs  cad- 
i>js  in  quibus  pcena  conBfcacionis  boaorum  non  ell  impofita  nifi  in  coii- 
<^quenciaii  aUcnnapc^ ,  ^  quo  inienaitiii  illiscriminibus ,  i"  qu|b^^ 


Digitlzed  by  Google 


f0.  ANT.  FABRJ       ERROR.  PRAG>4A.tV 

corref^a  iura  antiqaa  pcr  <ii(pofitionem  dici^  honA  dMmnnltirum»  \x%} 

lulius  Chrusqui  multos  in  hanc  cem  Doflores  citat h!)  5  finter.t.^ .  vlt.qkdfim  . 
78.,c  y?pr//ii;^.Nam  fiuc  textum  Noucila:  confi Jcrcmusi  vidcntur  fiipradi^^a  1 
vetbjcllcgcnci  aii  jr.iq.i^:n  vt  tamaiii  rc(ic.(llionem  jfltm  patiantur  >  (lue 
lul\iaiini  aieiicc>n&propo(icum  infpiciamus^  pracfatur  illceamrcnouani^^. 
coafticutionem  bccre  vt  non  rolfkm  corponlespcBnc  M.ttumjMOMiimiifi 
iiKdiocre»  fianc  t  id  eft  leaiocet  8t  mitiores  quem  eflenc  amcji.  TMi|  AMift 
dorz  erantiimb fortatfe iluriorcsejB  (\ux  conHfcatiooit  poenam  nomf^i^^ 
iofligcbanc»quameatexquibusnonnill  in  alterius  pcenat  confequentijml^ 
couolc.icio  irrouab..car.  Erat  enim  confircacio  illa  veluti  taciia « Aheri  ver6 
cxpreila.Expt  cllam  porro  magij  quaiii  cacitam  fignificat  luilintanus  iis  ver- 
bis/r(i  fieque  feiwulu.n  ycteres  ieies tiko  e4>  dppLc 'M.Nam  cx  clciniiin  veteret  If- 
gesdamnaturumrubilantias  nf(oapplicabanc,quz  cuniircatioms  potiiam 
nomt^atini  ircogabanc « non  eciam  ilUe  quib*ia  noa  pflena<oafi6at^nif 
prel(aem«red  grauior  alia  qua;  confifcationem  accefloriani  4e^MWiBK  ca4 
i^item  haberec.  Sed  &  cdiii  luftmianus  a  gcneral)  ca  conftitutione  fuiun^* 
Ccimen larfx  maieltatis  csccipiir,  facile  cx  eo  intclligimus  de  quibus crinun^'.'};- 
bus  regalac  jnflitutionisintcUigenda  fit.  Conflat  cnim  cxcriminc  larfx  nia-"  '.v^ 
ieftatispa-iuiij  confifcationis  bonorum  irrogari  non  m  alccrius  vlliuspoc-  '* 
nx  coii'cqucnciam,fed  pcc  fc  ac  principalitcr  l.qi  t  'quis  ^JMt.C.dd ie^.Iul.  md- 
ieflJ.vlt.C.eicbon.jfrBfript»  adco^ue  ipfo  iure  non  cxpcvitata  hominis  fenten- 
tiaiff  eidei|i  Iiilto  Qaro  cceJimus  maM.  5  femti.fJU^^  wuiifais  aiim,9»  mf^ 
tlridl^J&^w  baiuecriminis  fpecialicir.ewfpcl  «mi|iaratiQ««ippivei  rcr. 
gJiMi^^iyil^^        deomnibus  crimlnibus  ex  qsiiM»  pcena  confifca^ 
tionUquo^uomodo  eciam  principaliier&  pet  (eirrogetur>dummodb  cap^ 
tahaiint ,  &  vcl  mortem  vcl  profcriptionera  mereantur.  Idc6  namque  cri- 
menla^fjc  maicflatis  fuic  excipicnduni  quoniamahoqui  futurum  crat  vcc6« 
Aitutionis  genecaiitatcconjprchenderetur.Quanquam  folent nonriettam 
ha:refis  crimcn exciperc  teftc  lulio  Ciaro diH.ffuifi* 78.  Ncmpc  quia  1jc£b 
quoque  oMieftatis  crimen  ittod  tft»  dioitue  (ciiiceilioii  buiiiemr.£Kra  4K|ia 
pitja/Mt  inaicftacis  diojnartei  human»»  totos  wndus  fcruat  >  inquiir^j^ 
diemClarus,  quod  bona  non  confifcimur  iii  <yqtio  cafu  nifi  ex  dirpojiiij|tffBi 
ilttiitifrelconfuetudinisalitercaucatur.Itaquenimia  illa  refiridio.quamio- 
terpretes  inuexerunt& quam  nos  probare  oon  pofTumuS)  vfu  ipfocxplejfil 
eft.Attertius.grauiorque  interprctum  crroralius  ille  cfl,  qu6d  Irnerium  fe- 
cuti  applicanc  bona  damnatorum  non  mododerccBdcntibus  &  afccndcDCi- 
busyfed^etiam  tran(ucrfaUbus  vfquc  ad  tercium  gradum.  Sed  djgoai^ia^  4f 


ERROR  QVlNT  V  S. 

De tfdnfuerfidiim  iurf  inh$nUiiemMtwum.  ^  . 

V  Jt  funt  luAiniani  conAltuttones  qua*  ius  vetus  ccrrexe» 
runt  quod  m  ea  vfqne  tcqipora  obtimterat  circabona  con- 
dcmnatoruni.Prior  extat  XnK^HeU.iy.  De  m4nd*i,  fnmipx^, 
n*f,9^iiAiuif»^i  pr^pcipic  luftinianus»  vt  qui  dciiqueril( 
coropcceiicilliRlciifidefiiiSc  ftai9ti<  poeni&c<^cciiibiiaf#^~ 
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iCiiiHordini.  (^oiimerpreicsoiiines(ictccipUintbn<l«^  { 
^frniHm  perocoire debeaot ad  legitimosdicceirores  agnatos  cognstiSrqiic 

ce^^dcmnati  9  iecundum  cum  ordineti)  aucm  lcxfuccciient:bus  prltrcriD^»^  ^ 
||ft£uicrstioqusmibiclen]lu(linianusrubiicitgcncr:liseft,nccminilsailt-  ^  | 
gnatosc  gnat6'que  pcrtincns,qui'nad  dcfceuticntcs  &  arccnJcntcs.No»  #   •       *  ' 

#//«,incji  Vyres  fuiit quit (iein-juuniifid q$a  rfi i/r;;/.It.ique  reciprocant,iJ  cft: 
COnucr:uiiktut.bant  ordinein  ii  ludices  qm  damn.uoruni  bona  fiuc  Ordmi 
9|,collcgio cx (^uo delinc^uens fuit,fiuc  tiico applicant »  &  eos  oui  digni (unc 
Msnsdiauttont,./€/i«it  inquit, fr9$i!$sfHtt$mies 9  fmsltxfirt^M/ttttnmTmMit  - 
Tm.irfioiiem,Mtva  Sc  poderior  I u  ftinisni  conftitutio  cttm  N»i|rr//J j  ^Ft  witif, 
\ikJkJMberJ$t.lenst^iif.ylu\hi  luHinianus  poft  moderatas  pleraft|iie  pac- 
lascorponlcs  qux  antca  niBigebsmur^fubiicic  in  harc  vcrba./^/4i(/sM  nwpH 
tmKWffr^ljs ^andypd  etutn  pecurtijri^e  medioi  re<  fiant-,  SdmimtH  ets  qiti  iis  crimi- 
mhuf  (  fic  cnim  !eg«»  non  vt  \\i\^ib  irm  itn.mhm  )  amtfjnn^rinquiho  If^esrntr-' 
terfhntit pr^fi )  tfHonem  df/iautfH ,fi <  onuinc4f.tkr,iut  condemnentHryeormn fuLHantfas 
UM (iert ImrHtn  tudtitlimt^t  e^ittn  tffidis.Std  ne^uefecimdum  yeteres Uges fifio  eas  [  | 

^fiKmi^id fiqnidem  Mes^effJiekdeifHs  ti^fftgitmiyffat^tertimnirddm^ 
^MiuifTHf^mstbensUl^i^m^^  ^    •  | 

\f^,dotem    MiteihftijtUm  dfnatioium^icn^iiSi  ye>ofmeeteielMiiefn0f^^T 
iuncft  f<r>  ifit ,  4  Irgibuj  definifdm  fdrtem  de  totd  fuiffUntid  condemn^ii edslicvtjfetf  -   . »  •] 

fiue /d.ts  hjibe.uit  fiue non.St  ytr 0 nemitem  frddtdorum haleiit  qt,i ddqtut,  tnc  fife         •    ^jj^         ,*  j 
yof/4r/f/«j  r^^/fi^.iw/Mw.  Jpfum  cnmi  Nouellar  contcxtum  tranfcribei  c  Ijbuit,   •  • 
vt  apparerein  hilincocfleexquopofljt  coniici,mcntcm  luOmiani  cam 
futffc  vc  condemoati  agn;i(is cognatilque faucret.  Nam  prxccr  id  quod  non  • 
oifi  de  derceodemibos)&  tlceiiSnitibos  loquit^j  ci^m  iis  aj  pl  icst  Doaa  c6- 
^^lcaiiisti.qux  appl  icabant  urame^  6/^^ 

i^ieiOBinesnon  incofoium)  qrod  poftdc/cendentcs  &  afccndtntcs  vocat 
lipiniosun)  vxoreni  inckMtiSiD  sd  portionem  legibus  definicam  >Sed  in  illo 
-  pitmii  quod  fircum  quoque  vocar,1icet  poftremo  locotfub  ca  tannen  przctfa 
jcondicioiic  fi  ncwisH  m  f>rddiBorum  h^heM ifMdelt^uit^Q^ov^m  vcrhorLm  non 
^sliusfcnfuscfrcj^oicfti  quam  (i  difium  cfTcti/Incqucdcfcendentcs  vlli  firjt 
^nequeafcen^CRtcs  »  ncquc  vxor  indocata.  Ncquc  cnimdeirar.fi.ctfalibiis 
quicqUamt^Hki  Keito  pnedi^hmi  ers^.vt  9pparet.Noii  eigo  voluitiofti- . 
^utnes  potiof«»elle  csofam  trsnfoetiTtHiup  <mm  fi^^ftslcd  contrl  Mci4- 
..j^bos  dcfccndentibus  &  afcendentibsifi^MDlbccedere  ttbU 
tfxclu£strsnfttCr^ibusoranibu5*  Ettai^en  IrncrlMiB  confcribencMt  .«tfiii^* 
Xionnddmndiirnntte^M^m  fnmpnt  exd.cdf.ylt.KourlixiJ^,  non  dubitsuittrifact- 
■  jfalium  quoque  caufam  potiorcm  facctc  quam  fifci  ,  additis  cx  fuocspitff^; 
verbisilhsd'  ln)pcratorcmplancagcns,  6i  idconftituensquafre» 

vctbis^mente  luftintanj,  dc quo.nec  diftum  luftiniano^^uici^Mam^Dit» 
im. Videmnthoc  ioterpfctes»  quod  ^c  (.ffjlnifiAdtiCiniii^ 
Ihttlif  deftcmnt    iis  iaro  olimqiii  eo  nomioelrncrium  rcprp  • 
ideriii|n|^iferquoslscpb»deBdlout/jaq^^^  .  , 

^4S>^4m./ic«r;^.JitexTecentioiibu$Iu].0^  .  ^jL 

t%»ai.i.licltdt>bitanterfcnbit>Fon^dicipolTc qi<^dlrncriusmaldfrcenrpb*»  >  *r'^ 

.^^nendoea.veibacmianonfuntincorporecxquofuuiptaiftAatiicDtica.Sed-      '  / 
''«-SAmcn  quicqoidiit ,  vtibidcm  Claru5fubitcit,CoiT>munisopiniocf}qi  6d 
CoUstcraUs^ifl|^iimuii:  II  prs:fcrajuiii  ^co.^c^undom  quam  /ciLtcn* 
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uaai  gloriatur  fiipradiaalocoBaldii$fe  coofuloirrc  Veconaf  aducffi^^!: 
bom  deBcllouifa. id^l» Cyno  &  lacobo  Butrignno  placuiffc.  Afjfsm  ' 
OTlcmcxBaldiCommentariisdccurrumfuiire  c.im  fjcilc  ab  uucrprctibn» 
in  fcnicntiamade6auJaccm,3c  improb.»bi!em.Non  ob  \d  rolum.qubd  No- 
Ucllacon(iituri3  h.ic  partc  tjuorabilis  c;ic  v;deatur  vt  i\nn  cxicix  qu*  tifci 
*  comno-ia  Srvril.c.ues  impugnam  l.no»puto  lo.D.  denn'.  ^/?.&confc.qucBj«r 
adiaaanJauitcrprcucionc  in  bcnignioreaipartcmquxpQeaimn<Qj|i«||>o. 
tirisquamexafpcrct/.fM.  D.depan.Sed  etiam  quod  vifnmfit(co#mggii. 
din^vitiufquc  conftitucionis  poieftatcnwTt  priori  derogaramjMls6tti| 
ncrpoftetiorero,nifiin  eoqubdcampriot  iuberct  bona  rcljn^ttjstrr^ 
acnitioni  iine  vUagtadoom  diftin^ionc  ac  rcftridK>nc,Poltcnor  reftrinxit 

ittJtranfjcrGilium  vfquc  ud  terrium  gratlnm.  Id  cn im  cll  quod  Baldusfcri< 
hlt^dd  1 1  C.qui  tfft^w.faipy. Rcftriaioncm  \  lullinjano  in  paftcnorc 
'  conftitutione  fadain  cllc  non  quod  adgcnus ,  fcd  lantum  quo^JJ^f.^JJW. 
T-a  faaum  cft  vttandcm  crcdituni  litquoa  idcm Baldili m^UgmffmHm 
b-n^  djLmn.uoyum ,  vcrbl  illa  vr^«C4rf  terHum  ^^nm  pofita-»*i^»;fai^  W/,B^ 
ftrin^^crcnonquodeolocofcfiptun»  cftde  dcfccndcniibns  &  afccndcnw- 
buscTuosininfinitnmadmittcndosefTc  noftri'voluiit»fed  quod  ilhconf^- 
tutoinfinguntdctranfiictfalibufffolisjdc  quibus  tamcn  nuilum  totaca  m 
*l«Jouellavetbum.E]cq«o  apparctqu^m  ridtcula  (u  hxc  nodrorum  opinjo, 
&aoimaUcnanon  tantumiverbjs,  fed  ctiam  i  mcntc  Jufliniani.  Cuius 
nccputandumcftfentcntiam  illam  fuiffe  tnd.^.opoftet  4ijimKotu^ij^t>l 
^w^J^^l^mn^vcabrogatasvoluciitlcgcspmncaVetciSiqu^^ 
nocnam  irrogabant,  &adagnatoscognatofqucpro«mioi  bontpenitoift. 
IdcnimfiitacflrctfruftfaidcitilaftmiAom  poftcidc  cadcmrc  aUm  c<^. 
ftuutionemcdrdiirct.ncqueverbprior  illaco>ftiCOlio,autdclcgibusaj4lfc  . 
'attisloquittttiaOtdcconhrcatioDCpcr  lcgcm  vllam nrogata,lcd  de  Piarfidi-- 
2ii»&Ui5icibusconqucrltur,qitiin  deliaispunicndis  racionem  lunsper- 
•nciicntcsaimictuntquide.r.pctfon..s  corum  q:ii  dcliqucrunt  quas  corpo- 
ralibus&dcbit>spcrnu.iiKer^aebc.an;rc^ar|t^^ 

vnnr  necid  vt  arMiccntilla  iifco,fcdvt  fibl.fuifqUeofltolUltfBllfteit^  . 


Vunt,nccid  vt  arirliccntilla  nvi.^,,^^y^^.y...^^^-r-^^^^yf^y^^.^^^ 

ro  :  Je manifcftumeftkqoiluflmiaiMmic^^^       iJS  cat^si^ 

,ex 

l;Wrt.&maciftraiibusp€enai4lUspeaminrsasfcruart:non  vccas  in  fuos  v- 


cjDtcnc.  Pror.i^^  «..-.•••r—  1  _  .  .  n.  .  V 

rrimmibus,  ex  q .,basmmp«ttaccrticoBfi(catiomi  mfligituirC. 
^.ro  rcli-ione&aibittio  tttdicanti«Ex  qua  caufacum  pcrmiflrum  circtu^ 


?,!vertcrentvfcd vt habercn't  vndc prarQarc polfent  ca quo;  lure  Prjehdunv . 
f  Untero<-.irt  &  qu«  ad  vtdjtatcm  orticij  ooirunt  defcruirc ,  v t I«;t;ipti|fli  c^ 
Tl  DtuHs6^nfi'uTy.dc  /;««.</.«m.f.crcd.bile  ctl  pauii.ium  hdua|m||fi^^o.: 
fianlc-  luc  lu  iicum  &  magiftratuum  abuccreiuur  vinjl»e»crfr"-^-- 
tcx  u  oflicii  conucrtercnt  cas  pccuniai,  tantoquc  hj^iW  Cc ^ 
•|r--"°--lu,usPoenisirfOg^odts.qua«grauic^_^^^^ 


^C*«iuu*y.»? 


fercnt  iudiccsiis  in  cafibus  quibus  confifcitio 
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IpoMH^Cep^er  cena  efi,  nuro^uam  arbioraria. 
*  j  • 


•s*  OK   bEXT  VS. 


Ve  leclicne feuttuHd^tutiL  17.  De  mandat.  Primip,  cai>,\u$,6^oitet 
ftuum^tf^deJij^rtutia  defitadtatium ,  ajLendeniium 
atv  f!ftrd»fuer[Mliti^iitAitik»htM  4401^4^ 

ttriimC*debMi.fnfirift^ 

^  I R  o  R  autcm  non  fuiffc  obfcruatum  aplcrif<jue  mcnduni.- 
'  quocl  fi.bcft  m  d.  ^ .  n^orict  iiccundinn  vulgatam  verfionem: 
lObicruationc  namque  cligijum  ccrtc  eft ,  vc  totius  loci  fcn- 
jtcntia  txitliui  intcUi^atur*  Habet  yul^ita  cdino  ftil/nerceM 
^^^^^..^^lgtaeric^ tegtfecundimtUim  wJ6mmic^x  poftrema  vcibafcn- 
im  i>onDm  n  jUnm  habSitnifi  fuppleas  &  adtlaa  eium  tex  pr^fcriltef»iSt^^ 
•^iusjHaloander  cxGrgco  excrnphri,fic  legit fedfuere  cas^eneridt^i^j^* 
tmdumtlUmt.  dini.Qvx lcflio  nulla  indiget  fupplctionc ,  (e<i  faactamiimiilrf^ 
tcrpretationc  vc  iubcantur  iudiccs,potiUs  corporales,quani  pecuniariaspcfr-*. 
nas  infligcrCjVt  qui  dcliquerunt  pui;iantur  in  corporc ,  non  m  bonis  qua*  in- 
noccncibusagnatisconfccuati  xqmusefl  quos  lex  ad  /uccefT^oncm  vocaii 
Conferuariauiemagnatisnon  omnibu$riHmIi&promiltuc,red  eo  onlinc 
«iqai (it fccimaum  U gem  vc  quo  quis.prosiBHOr  sgpatus  §(1 ,  eo  priof  (uccc- 
i|(t«  In  quo  iiiud  eciam  notaodnm  cfl;  lidii  fic  loqui  Jn^ianum  vt  &beat 
tonadclinquentiam  applicari gencri  &  aenacidni,rei;^ni[ud^eirubftanti 
^Hilemiiatorum  finat  gencri  5c  Kgi ,  id  cft rclinquat elf  jfitadtis ,  nihilque 
deiispronuncict/edltgisaibicrio  8d  ordinirutccfTionem  rcfctuct>Vtintel-« 
ligamus  cocafu  lucccriurosagn3tos,non  cx  fcntcntialndicis,  licquecxcon- 
ftitutioneillaIufliniani,/cdex  veictejurelcgis  duodecim  tabularum  qua 
parte  vocat  agnatos ad  agnati  fucccflionem.  Nilyl  cuim  aijud  luftmianus 
•exigit  nifivtPf»6dttfinant&fdjnquai\(4bAaRtHtt  difpp.. 
£tionilegis»iiaBvtipfiquicquaniia  fiporem  agnatortim  dVcl^mk&dl^^ 
^||Mpnant.Sicutiiec.«oIoeo  Iu(linianu^l]pjl^'aiiquid  flatuitin  vtilicatem  gene^' 
ilhiVtcabonaprok^imi agnaii  liabcant,quz  alioquinp|i.iiab<rcm,CQuo-s 
-^doiV;  diCi.NoiuU..^^.  iubctdeiccndentcs& afccndenicsvrquc ad tctiium 
-Cfadum  habcie  rcs ,  qnar  alioquin  cx  antiquis  lcgibus  fifco  applicabantur,Jl 
^  rcdomniarcliiiquitdilpolitioni  iuris  cominunis:  Niii  quod  ciim  loquatur 


CK  lege  vb^ajli^  cx  mcra  prxtoiis  induigeniia  L  1.  D.  ynd, 
Quodintem^es'no{lri  non  animaduencrunu^^vt  Baldj«#j|j^^ 
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•fcniire  deb jerunc  pofleriorem  cde  confticutiooci»  iUatn  quc  aenMMNK^V 
cognitionis  <lttfcrentias  omncs  fuftulit  ,  ncqueexca  fieripottevt  noiielfi(! 
prior  c^uaparteJocuta  cftdcagnatis  aJ  cognatos  quoqi  e  protral.i  debeati^» 
Quo  magismirandum  eft  Irrerium  Ii  moucri  voluit  rxd.p.ipcitti ,  vttrani^- 
uerfaljum  quoque  mcniicncm  addcrct  tn  e/i£h  ^h  h.  h  tia  ('jininaKiHn» ,  lo* 
cutum  effe generalicer  dc  omnjbus,  c]ui  ex  htere  ven;unc ,  v(  cognatos< 
4|aecomprchcuclcrct»€&fn  tanen  lattinttButiili/iC/.^.o/^/f^cleagba^ 
loqaatnrttioli  etstai  de  cogoacis  quieoteni^eiioa  nifi  ooift^jiiah 
mnesaddicfieffionem  vocabantur^^W/. lnfl,thliiaef,t§ffiat,  Atin  dMw^ 
HmelL i|4.  non  magis  de  agnaiis  quam decognatts « fed  tami^iB iSi^mitBii  ' 
dentibos  &  afcendctibus ,  quorum  meliorem  cnufam  clTe  dcbereneiiio^on 
videt,qaamcollateralium.  DefccHdeiUibus  cnim  dcbentur  arcendeniium 
heredicates  iurc  naturae  &  tx  voco  parcntum,  Ita  vt  cilm  libcrJ  fiict celuni  pa- 
rcntibus  dicantur  ad  penc  propria  bona  vcnifc  J^^im  D.d  jm c  jj.  tdtd, 
Ui»  frif  ii»*P M  libtr^o-  fcftbiimJ^itirtm» i^D^iie  km*  iW.  Afcc  nu en tibus  ^ 
auicirtiiftiM^^»  delcendentbmra|i6ncfllifinM^iiU|j»tfifie  JXcK 

tosad  agatti  nicceraonemadmittimus  non  iure  aliduo  nitaraQj^ccati^K^'^ 
vila  tniierationii)fed  ex  beneficio  lcgiatitiodecim  tabularum  qvst  ita  conl^i^'^  • 
tuitfeaorcconferuandarum  familfarum,ciim  nihil  hdbcrctquod  nulu\s  cS^^,  •* 
ftitueret  vtalibi  fcripfimus.  Proindc  nulla  ratio  fuit  cur  Ii.lijnunus  vcterefV 
lcgesabrogaretqiia;  bonorum  publicacipneu)  ex  certis  &:  pienfquc  ciiim-.*'^ 
nibus  irrogabant^  vt  agnatis  (aoerctji&fii^iwttftli  vtcognstis  p  cr  quos  f^H^ 
/ttirllii^l^tlPrii*^  potcft  >  quiquocxiPiKcrilmiteg':liut  fiallo  cafaad  tMfW 
fii^QaWejlhint^^^^  Atttberts^  ^ 

filaendum  merit6 fuft  & gencrattti^r  defcendenttbaaommbus  Hne  vilj  gra-  ' 
duum  dlilmdb  onC)  Hcuti  iam  iderhjuftinianusfecerat  lnlfotiell.\iJJ}i'u*tefi^ 
^ntfitr.mipt.i     l.  in  ill is  vcrbis  ^  yero  coritt?crii  rx p,  ioribm  im  ulpAhtltbm/  fih^g 
ejfe ei dtit uepotesJorthHt  ylieuMs.  llla  cnim  didio  W/mwf  nonmodbiertium  ' 
gr4.dumqoipronepotiim  cilcontinet  ,  fcd  aliuiu  quemlibec  vicerjorcm. 
Arcendencibusauccmfauendumc^uoquc  luftinianus  putauitredparci(ls,id 
eft  caintefnperamcntoillo  yffi^^aim^mgrAtlftm  Nm  6i  iiiiMiliiK^^^.' 
iaiilt  a  fcemii^^qoibafdaltflnrioffam  Impcratorum  cojoftitiitio;ii|lfii|ES&i 
fflfeaijjfB^  6l  tifco  prarferrentur.fcd  ad  fecunduin  '^tf(ial0m^^.  r 

xat'grajunii»^^Qknftat  exL/i(jtiit  G.C.Je  incrj).(^ iimiiLrit^ ^Xyjic^mrt^e^ez 
non  tantum  dcfccndcntibusS:  afcendcntibus  fauet.fed  etijim  dc  laterefratri 
&  forori,patruo  &  amitaf.Nimirum  quia  non  irrogar  poenam  confi  CJCimiif  "^J^ 
bonorum  vcnequedeporcacionis,cikineiqui  incelbs  contraxunup^iasre' 
linquat  i'bera(n  incer  mos  teftaodifij^|ro^  i  fq  u  c  habcdt  heredis^ab  in^ 

€dhto><^ioraafaA{im 

^^^^.y^.dc  iis/*oiiiloqa4itpltfftmlib  quoruMjrlMlilll^iM 
amaiffta^6^^dch$die^tic>quea^^        funtdciiciimtil^^^btm  ^ 
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lioc  quoil  nulla  vcl  luris  vcl  mifcrationis  rationc,vt  diximusjhcreditas  con- 
jleranati  ipfis  debcau>riiiue  quod  ad  publicam  quoquc  vtilitatcm  pei tineac« 
ftftaon  tanu  iuris  vetf  ris  correctio  parte  inaucamr » quaota  induccrcuir 
^gtfnecali  confiicaiiiiMuni  emiiiani  aMittpQcj^iiilHif  Tix  yQquaoi  Iibmiii 
^  ^retifi  ius  iu  eflet  vt  iq  coadiofmu  h9mB  cciaiii  ilgnati  cognatlqac  fifiBO 
gmicrreticur :  vndc  tamfircq^MAsicox  illa  pragmaticorum,  in  iii  proiiiiidlt 
^ttx  iure  rcripcofeguncur  nunum  confircationis  vAim  clTe.  Qux  rcs  mirum 
eft  quantam  atl  dciinquedum  fcncflram  patctaciar  multorum  audacix^quos 
mcius  aiiullionis  bonorum  magis  quam  pcriculum  famar  vcl  ctiam  vita  a 
delinqucndi  propuhto  reuocarec.  Qna  rationc  fortadis  inuahiit  gencralis 
(epriietudoinconcrariumapudGailos  >vt  quifquis  vlcioio  rupplicioa£icir<» 
liMitiain  bbnoaint  omnium  coBfifeatio^cai  |»att«itur.Ncc  ianc.ddniit  Im« 
fccaipr  cdedfiittcreagnaus  CQgnatifquecondemoatifVt  aoodebfieritmiili^* 
t^flilgia ratioacm  babcre rei  &  vtilitati».f  ublicfe*  quam  maximd  pcist* 
lict>vt  grauidiiua  deiida.qualia  funt  ca  omnia  qu^r  publicationis  poenam  o» 
lim  mcrcbanturtgrauidimls  qnoquc  fuppiiciiiljftCAiAUaiAjdmlk^^ 
quiixi  cor{iori«  coniiijQgjaoiiff  viadiifsntt^*.^  4^ 

►  .     ^  .    '      /  . .  . 
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EtLROR  SEPT1MV& 
Z>#  4§iuUmmtu^mortem  exJUtuto  f »« tMtmiimfidt 

OstRor  vm  fcntentia  tcceptiflfima  cft,  Condemnato- 
ruin  ad  mortem  ex  i'onnailatuti>bona  bo publicari  >  niii  iipc 

ipfiim  io  ftroo  irtmniaiim  luiiiNMf  t  inpif  ttu  fen^iH* 
cU/(e4c  ol>faunriOiftmif  liiyMoGiaWi  tfrnj^  Sra«rar.  fiyfik 

^M^/?.  78.  niuiier.  1.  quamuis  nuilam  imius  lententis  adfcr^ 
rattoncm.Scd  Baldus  qui  cam  primus  induxt/re  vidctur  dd LiJh fiifC^^lh 
fiMm  f^cer, pofl.  hancadfert,  Quod  omnia  rtatuta,inquit,  nntlcge^priuato- 
rum  iudiciorum,Supponcn5  nimirum,Ita  dcmum  oc  damnatione  capitis  ir- 
rogari  poenam  publicjtionis  bonorum  quafi  in  conrcqucntiainncce(Iariam, 
$i  damnatic^  fa(^  Hc  cx  puUIico  iudicionon  H  ex  priuaco,&  iic  acci|»icnduin 
'j^e  quod  fcriptum^ic  AslKilr,^  ifapio  Fa  quopriinjtaiJVtfCoraeSil- 

^jiiiiilfi   Nan»^uo4el;u)lWi^Jamlirtwttmpcninetf<iRatf^^ 

^lt^rclTc  an  iuJicium  publicuro  fuertt  nccnc,  cum  Ibia fcntcmia  ao^||gOi|pnR 
^4^mioiaipcdetur,inquiT  )urilc.  $h I.  f W mI (iMtwtit  12.  D-  de  fetn* L piskio 
io.tn  iis  vcrbis  ^Hohbei  crimme  dMfmstm  C*de  Itw» ^refcrift»  Nec  qu^ 
""iCaicx  4c  folo  ihtunon  ctiam  dc  bonis  damnacorum  loquitur  ,  proBal- 
4q  qin^<|uam  &cic.    Kam  cxco  ftatu  pcrfonx  ,  faquitur  ftatim  quidde 
l^onfftK^lticnclutii^^c  I  Quia  indnbitati  luns  cft ,  Non  poifc  fieri  vt  quis vel 
'  l^i^^^^W^^^^  McUti^m  cinitttcmfineiibert9teaiviiMi|,^<Q(iap 

^  ij^i  |fal|||i^. j||P<fttfyia  ro  cft  ,  ii  mraucexVdbimen*' 

'^lMsAcque  ab1iKcfl;at06cq3e4cro  habcre  pofcfi  #       ius  habcndi  beredis 
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•bueniri i^oMvtrh  fi^mfcA.uDM hertdtt.^eMJ.vU,D.d* fitu  ^  legit,  Ntf^. 
magis  prcfeorio  qutunciuili  lurc  fucceffi^rem  habcre  f  oteft  qui  ciuitavei^ 
Romanain  non  habetfCikin  pcriBde  Wi^t  Prxtor  m  cfan^lt  bonorum  po£-. 
ieflionK  iecunduin  tabi  ljs,vt  teftator  duobus tempohbus ,  teiVamenti  fcHf«» 
cet  :ic  morti'  jhabucrittcftamenti  ^Aionem  /.  l.    extait  &  fe<j.  D.  de  borur^ 
poft.fec.tabHl.  Ab  intcftato  vcro  illud  ctiam  cxigat  v:  is  cuiiis  bonoruni  po(^ 
fcflio  pctitur  capax  fuerit  habenili  htrediskgitnni  i.i.D.fi tMhni.iejlam.  fmU* 
ixtuh.vitd.ither.U.D.vnd.ieeit,  Licet  non  eos  folos  vocct  qubs  lex  vocaret» 
ied  plemnu^uc  aliosilcgibut  alioqui  tncogAitos<rptita  cognaies  ^J.  2>.«Mfct 
«^gmit^mqoe  vimm  &  vxoremfflc  deccm  illa»pcrfonas  quas  pra^tor  cxtMfel 
oco  manumiirorl  prcfiercbat » de quibus  luftln.Mi  f.fiint mitem.Jnfi^-dtkmfil^ 
poffefl»  £t  in  fumma  non  tantum  ilios  qui  damnantur  in  metaliunif  aut  ad 
Deftias»aut  fumtno  fupplicio  ai^dicuntur,  quos  coHilat  olim  cficdos  tuiffe 
/eruospcenz>  fcd  ctiain  dcportatos  pro  mortuis  hjbct  prartor  cx  dic  de- 
ponationis  L  i.  i.fUinm  D,  de  k»n9r,pofi,  contra  m^.  i.finecem  j^.f.Jide^ortS' 
MrD^.  dtk$tnr,fefi,       i^M,  Pro  moRoi$,inquam,non  liadcnu* vt  ca»» 
nimiicuti  cxtcrorum  dcfondorum  det  bonorom  |M»fleflionem « fed  i  coa^ 
trario  vtnullam<pcniais.eoromrationim  habeitt  acfi  ncc  in  ciuiiatc  >  necia 
rerum  natura  vnqitamfiliflcnt.  £t  vcrb  quombdo  dediiTctoiim  Prxtor  bo- 
norum  polfcflionemeius  cjui  nullabonainciuitate  rcfiquiflct  ?  Atnui  dc» 
portatus  quilibct  paticbatur  haud  dubic  ia^turam  &:  publicationew  bono- 
xum  omniuin  iurc  Pandcdarum  >  idq;  apqd  omnes  in  conkiio  cA  >  nifiir 
•uande  cx  priuilegio  permittebatur  ci  vt  amilTa  ciuitatc  bona  aihiJbmin^  , 
dctincret  brtleiAtM  ef  14.^1.^  l.f$ij,BJtimtri.^releiMJJiii9lm  j,f,vitiiM 
D,d€  eapit.mmut.  Ncc  fane  aliter  ius  confiituipoterattc^  eti«m^'" 
uis Roniani  bona  fi iaabfi^ae  €niili& honorario fuccelTore  moriatur  >  ne- 
cefTarib  ad  fifcum  pcrucniant  tanquam  vacnntia  fi  modo  fint  folucndo  l.vlt^ 
J)  defMCcefi.edtn  ie^.  hdhereiicere  ^j.D.de  euin.le?.\.^.an  i>on4  D.  de  tur.fifc, 
Cum  igjtur  exdie  dcportationis  pro  iriortuo  habcatur  fi  non  inoiTinibus 
-^tcm  tn  iis  quae  ad  ius  ciuile  &  ad  iura  ciuitati^  pcrtincnt  ieg.  vernm  (^^l*- 
^Skkiub.frof9ch,LC4tBm  29 . j|  .Qt/  ^mdjtmthm       ltktr.&  ftffmm.  vutt^ 
tuus  autein  iUc  hcredem  nttllum  haberc  poflSt  nequc  cx  tcftamcnto,ncqn^ 
abintcCiato  9  Conicquens  omn i  u  o  c  (1  vt  cx  eo  jpfo  die dcportationit  bopi- 
eius  ommatranfeantin  fifcum.  Queinadmodum  c  contrario  >  Eum  cuip^ ' 
vniuerfabona  publicantur  pro  mortuo  habcmus  >«quia  cxindeiainaljusra 
locum  cius  fiicccflitvid  cfl:  fifciss  leo.  AUtone  6y  $.  pulfltcft  one  D. profotio.Std 
in  dcportato  quidcm  paulio  uj&cilius  lilud  cU  >  quia  non  femper  nec 
mnibuspro  nioftiratJiabcturiVelob  id  masifflcqu^d  in  Quitatfmxclmi 
^^Mdociue po\eRUmtrtU$tS7'D*diemedik,&dim9filir,'  Atjniitoin^ 
Jkiaqni  vcl  in  mctailumyvel  ad  beftias»vd  ad  vJthnam  fupplicium  damntii-^ 
«lii|ii»..ret  cftapcrtior ,  non  folam  ciuitatcm  eos  amltiere  »  ftd  etiam  bom| : 
tnm  vctcrc  iurc  infpc(5lo  amirrant  ctiani  libcrtatcm  ,  tanc^uam  ptr  fcnten* 
tiam  ia^li  fcrui  poenar  te^.fi^ni»  fiho  6.  ^.ftd  cj-fie^uii  D.  de  tntnjh  rupt.  fj^  , 
trrit,f4&»ttfimmnt.jdillM  lege  i/nod  Mdjiarnm  ii.  ieg  fHnt^utdami'].  ieg.  fut  W- 
.  iimt  29.  D.  dtpttn*  l.'fedftaltA  ^D. de  ktntrJmmati i.tn  mti^nm  6.C  dt  ff^ 
pref : ript,   Quamquam  enim  illod  vl  lure  vctcre  corredhmi-eft  quod 
^i||iVcbanftr«ipai  Imcrtatcm  poftciqoiUn  placuit  luftiniano  Vt  hodiene^ 

t 
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iir,(^  vxor,  quod  interprctes  omncs  admittunt  in  iis  faltem  qui  damnatio* 
rupeniiucndum  nabcnt » lUuil  umen  incorrcdum  reraanct quodfry 
"tlin  Kpaie  amittmic  dttjtateiii  dimtm  que  fuiit  iuria  doilis  (icot.ft  ofl||^' 
nec  olian  ctuitacein  amittebaat  in  eon/c<|uentiafn  amiffionis  libertft* 
1  qubfieri  nonfOierat»vt  ciuitatcm  non  adimcrct  poeua  illa  qua»  adi- 
\c\ht  iprim  quoquc  Iibertatem,ncuti  prxcc Jc tc  Decade  di/putauimus.  l- 
-taqneciim  illiqui  vltimo  fupplicio  damnan:ur,&  hoc  ipfo  ciuitaiem  amit- 
tam>  3f  {latim  moricndum  habcant)IIIuii  ctiamfleccffc  cit  cucnire  vt  fla- 
jS&m  &  ipio  lurc  bona  ipforum  publicentur,4iiKi  cum  lcx  in  contrarium  diC- 
yait  n  in  IjvmtJCM  timlur.^iu  fi  propr^tntJtmxir*^  m  Lvmc.§,  &pqmm 
pbMirulf  r^/.vir^>r.£xmdceoiihcertmng(feinci     nuUum  eos  vnqsaai 
Wedem  aut  Aiccedbrcm.  in  bonis  iiils  habituros»fiue  ex  tcdamento  >  fiue 
ab  intedno :  qood  io  periona  deportati  non  «que  ccrtum  e(l  dtR,  l.  imtrti' 
;i^£adem  pcrro  rjtio  locum  habctctiamfi  cjuis  cx  forma  ftatuti  capite 
damneturjGcut  ctfi  cx  priuato  iuiiicio  cianinar(.tur  d.l.(juod  ndfiatHm.  £rgo 
ctiamadmi|raiIljUomparationcquam.  BolJus  cx  fuo  ccrcbro  (ibi  fingit» 
Aatutorttm'&iimtoT^mpriuatoriij^^  minus  Jiodic  iU 

JorampttblicariboiU  jni  ex  ibtuto  al^db  iiiili»^  CQj^demnationcm 
,|lBntur»qoam  olifn  puflicabantor  e.oram  qoibQsJegesv^tcrcs  candempct 
>Bim  icrogabant :  Nid  ponas  ita  cofftcptum  ftatutum,  vt  cx  ciufinodl'^^!!^ 
.itfyncque  cmitas  amittatur,ncqiie  illa  qux  funt  iuris  ciuilis,ncc  proincfc  ius 
teftandi,aut]ubcndi  hcrcdis  faltcm  ab  inicftato.quomodo  in  Anglia  d:  a- 
Jiisquibufdam  locis  obfcruatum  audio,vt  falua  etiam  nobilitatc  adcotpc 
ipfa  propemoduro  qcifiimationc  pcena  mortis^pracfcrtim  amputatio  c^i- 
irrogetur.Cctenkni.Cxtra  honc  cafum,nihil  cert^  cauff  eil  ciir  bonoroni 
jHiblicationem  minftapati  debcac  is,qui  ex  Ibrma  flatuti»  qu^  qui  ct  iure 
communi  ad  mortcm  condcmoatur,quiapcrindc  vtroque  cafu  &  011^^^ 
tem    fa*5^ioncm  teftamcnti  nmittit,  &:  ius  habcndi  hcrcdis  Icgitiint*^*N(eC 
fatis  mirari  pofTnm  cjuod  ait  BjMus  ad  d.  l.  z.  tn fin.  [\  ^ut  tefJam.facer.p^^ 
Authcntic3ni,Bona  damnatorum  non  habcrc  iocum  hoc  cafj,  fed  condem-  . 
uatis  fucccdi  dc  iurcciKimi)miac.(i  abinte(Uto,inquit,dcccdi^^   ,  fcUicct^ 
pcr  Ifberos&parciifiiftvfque  injMSiMtum ,  &  per  agnardriE  cognatosvi^ 
(^infeptimomgradom  (Sic  enknapddBaldum  lcgcndum  efttnon  vt  vo(* 
gh  in  ^uMrmmf^^itmyihxn  ncc  ignorauitmagnusille  vir^quodnosaite- 
^imus,  Eumqui  ciuitatcm  amilit  hcrcdcm  haberc  RuIIomodo poftctob  id^ 
\5t1c  nimiruin  dcfcndit  ilic,&  recteiiW  l.^.C.Jtpendtnt.MppeOar.mfrsintnueit, 
libcros ,  parcntcs ,  &  vt  addit  poft  lrnerium,agnatos  cognatofquc  quibui 
hodieapplicantuc  bona  damnator.uni  ^  nonfucccdcre  iurcbercditario,id 
^i^tanqvam  heredes  legitimos  »  (cdianquam  Bcrronas  »yt  iptie  lc 
jfe^priuilegiatas>quod  &  nos  iniiip€ti$i:|j^s  probauimas..9dlFMini 
^^ptqu^taa^   babcrc  non  poinmr^  noa  Itototiitittiitatcm.  Tuftjni»: 
hus  autem  ninjlimmutauit  quod  ad  ftatum  pcrfonar  circa  duitatis  amiflio- 
ncm «  fcdtantim  circaamiflioncm  libertatis.   Mulio  mitius  autcm  dict 
poteft  abrogatum  cffe  hac  partc  ius  vccus  pcr  ftatuta  qujc  mortis  potnam. 
.irrogant  condcitonato.  Nam  liuc  ponas  ftatuta  illa  fubrequi  ius  com*> 
liiione  »  ^l^mi  fupplici)  poenam  ioiligcte  cx  iiCjG^pinibos  >  quat  t- 
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fingasciuotiplcrumqucaccidit,ftatutuoitaleclTc,quocl  cxnondclido  fa- 
dat<ielldiini,&  auod  praetbrelMuallilicdcUdo  poenam  moitis  imponae, 
^uis  putet  probabUe » ob  id  mioib  tmittr  duitatem  i  comleiiihato ,  qu6d 
non  tantikan  ex  iure  commnni  condemnati»  fit »  fed  etiam  •  c  x  ftatoto  »  int 
^a6d  grauiorem  ei condemnatiouem  flatutumiqakn  ins  comoiunc  infli- 
<Cril?Tacco  quod  ipfa  ctiam  ftatuta  rccipiunt  intcrprctationcm  pafnu.im  a 
iurc  conimunii  vt  tractatBart.  5c poft  cum  caicii  Adl.i.CJefumm.Tri-^ 
ttit,  ^  fidetc.C*MthoL  Vtproindcnon  poflit  videri  dcrogatuni  iun  c(  m- 
muni  pcr  iUcutum  ilue  iuris  communis  pceoas  Aatutum  rctiucdt  >  liue 
augtat,  •  . 

ERROR  OCTAVVS. 

De I^Attttu  habendts pro  legtbus priuMiorum  iudieimtm,^ 

M  ^MO  tUfiingHtnda  fwt  haci  arte  tudicia publtM  '  ■ 

Va  de  caufa  nec  illud  probarepoHumtqiibdTuhBaidotiSegi 
tuta  habenda  efle  pro  lcgibus  priuatorum  iudtciorum. Kam 

fi  ftatuto  vindicctur  tnlcaliquoJ  criracn  quod  cX  commtint 
iurc  publici  cll:  lu  Jicij>ncc.minorc  pcen.i  quain  qurr  iur^  ciiS 
__  conimuni  infligitur>Pl.inc  non  vid  co,cur  iudicij  qualitas  mu 

tata cllc  dcbcat  &  iudicium  iadum  cx  publicopriuatum,  cb  id  {olum  quod 
legibus  publicorum  iudiciornm  ftatutum  €onlentiat>aut  quod  peenas  legi- 
bus  tiiispublicorumiudictommconftitutas  iuxerit>nonaiium  ad  finem» 
quam  vt  duriorem  &ceret  delioquentis  condicionem»nOn  vt  meliorem:iti- 
(!|ueftatuentiumpropofitum  oflendcrctur  adcoque  publica  vtilitas  qnc  m«  , 
■hil  magis  quam  criminum  vindictam  &  cifligationcm  exigit «  fi  cx  forma 
Aatuti  contlemnatus  ob  crimcn  quod  publici  iudicij  caufam  Ivabc.u ,  iiiino- 
rcob  id  pccna  afticcretur  lanquam  cxpriuatononcxpublico  iudicio  con- 
demnatusaiia  cnim  differentia  qu«  alioqui  tam  muhtfs  in  lure  noftro  effe* 
dos  ]iabet>An  ex  pub]ico«an  ex  priuato  iudicio  quis  damnatusiit,ad  eos*ca* 
iusnon  pertinet  quibus  poena  mortis  irrogaturjed  id  eois  in  quibus  nlia  lc- 
'vioTid.l.fModadff4tutttm,\bi  Bart.  &  alij  notant  exl.i^u< fHjHumit,DMbm 
mtiinotJHfam.Urfamem  "j.D.de  pnbhc.md  Couchdo  igttur,Bona  coru  qui  cx 
|brma  rtatuti  damnantur  nd  vltimum  fupplicium  ,  hoc  ipfo  ctnfcncla  cHc 
amina,  publicata  &  coniifcata  in  conftqucntiam  nectHariam  ciufmoui 
condcmnationis,nonminusquamfiexiurccommuni  &  ex  caufa  publici 
iudicij  ea  condemnatio  £i€ta  eiret>nifi  contrarium  verbis  ftatuti  compre* 
'jbetkTamfit-  Seddicoamp]iu$>nequeperftatutum  fieripofle  vt  qui  vJtl^ 
ibo  fiipplicio  ex  quacnnquecaufiidamnantur,amifla  ciuitatc  iusrcrincant 
liabcndi  hercdis,(iue  cx  tcflamcnto,  fiuc  ab  intcflato,  ]ta  vt  intcftabilcs 
diccndi  (int  potiusquam  intcfl.iti,vt  B.iKius  loquitur  ad  d.  leg.i.  num, 
3.  C.  fni  tefl  <ment.  facer.  pojj.    Quia  fcilicct  non  magis  flatuti.m  quani 
prartor  potcfl  tollere  iusciuilc,  Nccpioindc  hcerc  vt  qui  nullam  ha- 
nct  ciuiutcm  habeat  lieccdcm;Ied4|idlft  6a(iit  Gontihgatin  QUoarquuHd'' 

N 
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videatur  ftatucntibus  vi  bona  condcninati  vltimo  fupplicionon  adfirciim 
vcniant  Ccd  ad  libcros  vel  ntl  pnrcntcsjvcl  nd  agnatos ,  aut  cognatos  fiue  ccr 
tijriuecuiufcunqucgradusjdcbctitaconcipifUtutum  vtbona  lis  appliccn- 
4urqutbu«  ca dc^ri ftatttcntcs  volucrunCyvtnullus  iuri  comrouoi  locus 
,;%dii9auaturindcfcrcndisfircoiisbonfsquaill(latuto  ipfo  nonfoJiikiA  de- 
*^ltta  unt  icd  ctiamspplicataiisqui  ab  intefiato  fiicccdcrent  fi  condem- 
natio  relinqucrct  Jocuin  fucccnioni  ]uri&  coniiDuniSa  At^c  ita  lociui 
Baldus  dcbuit  non  quomodo  lociitus  cft  MddJe^  2  in  fin.  pcrindc  illis 
fucccdi  qiii  cx  llatuti  torma  condemrati  funt  ai  li  ab  intcfbto  dcccfljl.- 
fcnt.  NaiTJ  fi  fcnfit  Baldus  dccedcrc  illosnon  niodo  inuftabilcs,  fcd  c- 
tUoi  intelbitos  C  quod  cgo  non  admitterem  ,  nifi  fumpta  iHieJi^ti  ap- 
'^odRationc  ncgatitt^  mdgis  quam  priuatiu^  )  cor  adhtbcc'.$jftioncttt^1l- 
^nm  quafi  in  oicndactOs  ii^  vcrbts  ^  tAiimpm  iiew^fim*-  Siiicrc- 
didit  quod  veriuscft>non  tamfine  tcAamemo  cosdeccdifie  qulm  fijbe 
boniS)&  fine  eiuitatcquid  obrccro  cft  qnod  ait  Succcdi  cis  dc  iiirc  com- 
niuni  ?  Baldum  fcfellit  quod  Accurfius  nofter     d.  L  2.  difiinguit  crimina 
'publica  a  priuatis  &  ab  cxtraordinariis  y  Sednon  in  co  dequo  tradamus, 
cum  reus  ad  mortem  damnatus  cft*  ac  in  fpecic  illius  lcgisjid  eft»jciim  quis 
flntvfkcn  flWiftiiBtns  tonfciuit  fibi  mortcfli  ame  UwMtxMiiiCjf»^^^^^ 
~  siefi^ur^tdlitTl^cntiam  pafiurns  fi]erit>tiecc&ribinfpicicndaeft^K* 
4litts  dcMf^  vtnon  aliterbona  ciQspiibJiccmur  ,  ouam  fi  tale  crlroen 
fuit  ,  quod  vci  mortcjvd  dcportationc  paniri  debuerh  fi  vfquc  ad 
fcntcntiam  rcus  vixifTct  /.  3.    vt  4Htem  D.  dc  bon.  eor.  tjHimortem  ftbicanfci- 
•fr.  quarum  tanien  pcenarum  ncutra  fiue  priuaiis  fiuc  cxiraordinariis  cri- 
'  minibus  debetgr.  Quodnci  Caftrenfis ad  eum  locum  vkicturpcrccpi {Tc» 
"^"A  tam  mali Ift  boc  Ate^n^Sili|(i!lN|^efa^     >quiio  Balddi^il»^ .  Aliisd 

itur  cft  fecata  feflccntia  mOrtisCkqQOCua^e  ^r|rninc^^intim 
^iuaMpt^  ab^  hoflfit  tppelIatum,non  tam  caufa  infpicicnda  eft:q[uam 
]i^G!na'»qcNec&m  non.minor cfl  Iicctcxminoricrimine  irrogetur  perindc 
ciuitatcm  adimit>atquc  fi  cx  grauioris  dclidi  caufa  infiigcrctur  d.i.  ijHoddd 
^rf/ww.An  igiturexciufmodi  Ibtutispoenam  mortis  finc  vlla  contifcatio- 
nis  mentionc  in*ogantibus  bona  ilatun  fifco  defcrenturi  Minime  fcd  liUe- 
tis  primrBm,dejnd6lrfeiiMl^iMfbus  viqnc  ad  terriuin  gradual»hittadli^r^#7 
^mL  134.  cAp.vMm,  Neie  difin  bo^  ca(ii  ftaiiHfi  verba  repugnsot  (ju^miii^ 
>: interprctattonete iH^fti  padiuam  rcciperc  poilintilitfre  comrouni,tant4 
^  magts  quod  interpretatio  illa  &  benignior  &  humabior  eft»  Nam  nc^ue 
"nouum  eft  vt  priorcs  leges  trahantur  aJ  pofteriores»  vt  contra  ,  pof^criores 
intcrdum  ad  pi  iorcs  l.ideo  ijutA  i^j.cum  l.prdCid.D.de  tegth,  Alioqui  diccn- 
'  dum  eritctiam  tcfiamenta  iitorum  vaiiturafi  nc  quidem  ciui^tem  &  i|fs 
t^abendiiieredis  amittunt  pcr  pcenaffl  ftanitoirrogatam^^MiBd^ainen 
^mt^  fuli^cere.  Idque  &  Caftire)yfif  Yotniii^^iOa^llS^^^  ' 
MojttiMtiir  paiH|| %!ii4Iia  1  ati one»quod  ctiAm^lt  qiit  ci  iciiriMi. 
tttn<^1a(^lidl^lflC^||k  ferui  poeiix*,nam  e  contrario  verum  eft>Q^ 

•  ficri  inbshodr^NCeifit6sp<snx.^^         ih.fed hodte.Q.  de  denAt.  int.  virldtif^ 
."^jror.Scd  tsmen  &  rfflid  fen.pt t  vcrun»  cil  amittcrc41iosciuicatem&  iuslia- 
bendi  hcredisfiue  cx  tcftamcnto,fiue  ab  intcftato  :  quod  fufticit  vt  corum 
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bcncficio  ^iiib.hns  dMumdtvruminon  ad  ruccedendum^rcd  ad  occupada  bo- 
M  defiiadiine,q(M<l  ilioqui  cootiiigcKitfircai  Jderantiir. . 


£  R  R  O  R  N.O  N  V  S. 

V  A ts.T  I  o  N 1  foperiori  oppoiita  harc  cftiH  flacim)  aliquo 
poenaconfircacionis  &  pubHcaiionis  bonorum  omnium  iV' 
rogctur,An  nihiiominuspoflitlocus  cflc  l^oMelU  coTtJhutti§ni 
r34.w»«Z^.?«^^jf.fiip.T///.Vnde  rumpta  cl\  Anth  hons  damnf^- 
_  _  torum  Cdt  ifo».i'refcrtpt.Ld  ci\  an  applicanda  Imt  bona  libcris» 
&parentibusiaJ<.oijucrccuudumIrnerij&  iiucrprecum  omnium  fcntca- 
tf ain  agnatit  Ik  co^oatis  eic  latcre  vfi^oe  ad  teniQin  gradum»  priufquam  fif-  * 
s^<iefi#Bitur.F||Cit  dubitacioncm  quod  vt  fuperiore  capiteattiginiuc»Sta- 
tutaoitiiliaquamumuis  (Iridi  iuris  enedicaijtorsrecjpiunt  lamen  paffiuani 
■  interprctationcm  adcoquc  cxtenfi  nc  a  utre  coiHmuni /.u^.  i.DJlermtnir* 
honor.B^^n.ad  Uomnu popu!t^vcrfcJecundo  ujh  D.de  tu/fit  ^  iur.  Qiridnt 
crgo  ilatutuifi  alioquin  odiofum  fumct  inierprcrationcm  ab  co  conimuni 
iurc  quod  luftiniani  conilitutio  induxit,  vt  libcrorum  &:  parcntum  faitcm» 
•  fi  non  ettam  agnatonim  ac  cognatorunt  potior  caufa  nt,quam  fifct  ?  Addc 
4|uod  iifdem  inierpretibus  placct,oon  eife  in  pdtcftatc»  &  arbitno  indicia 
vtbonorum  publicationem  vllo  caTu  irrojgcc  coi  rm  (hrpofittoncm  diQ» 
jimtluifMMdinnnat  rMm ,  alioqui  fi  contra  tcceric,cfrc  nallam  ipfo  iurc  fen- 
tcntiam  tanquam  contra  Icgcs  bran) ,  vt  tractai  Dcc.  con/.  252.  nuwer.  5.  2£ 
MirUl.tn  Lfii.num.i^^.D.de  iurifd.oTnfi.tHdte.  Ergo  iimilitcr  diccndum  vi- 
dctur,vci  nullius  momcnti  efTcftacuta  qus  exprcllim  pitgncnt  cum  iiia  con 
ftitutione ,  vel  ue  Dugneat  fic  ef!e  intcrprctaiMa  »  vt  in  iis  quoquc  eadem 
conftitutioIocomoaDeac.  Qjucratioeritfbrtiorfieorum  iententiam  ie- 
<|uamur  qui  ius  ftatutarium  praetorio  comparaot,vt  dcrogare  quidem  pof- 
fit  iuri  ciuili,(icut  prztorium,fed  non  in  totum  tollcrc  ius  ciuilc  /.  iu^  autem  7* 
'j,*D.  de  iiifltt.tSr  ti*r.  rollcrct  namquc  omnino  fi  pollct  faccrc  vt  libcris 
quoquc  &  parcntibus  fifcus  prxtcrretui  ,adc6  vt  nec  portio  vllabonojiitn 
libcris  rclcruarctuc.  Aiquciu  plcriquc  raagni  viri  llntiunt  quos  rcicri  • 
Antoninus  leflattms  J!7r«^9'#4£mHWM98.ftii»Mr.i.Frequentior  camea^bo 

^10^^^^^^^^^  contra  foirit»non  efle  locum  Nouellae  cdiiftitutioni,quottCi 
morum  pul^licatio  ex  ftatuti  forma  irrogatur.  Etrcd^.  Nam  cum 
publtcari  oooa  nihil  aliud  fit ,  quam  in  publicum  aErarium  rcdigi  & 
iirco  applicari,  aperriora  fanc  funt  hoc  cafu  vcrba  Aatuti  ,  fiuc  dc  pu- 
blicatioiie  loquantur  ,iiucdc  conlifcatione ,  quam  vt  mtcrprctatione  vl- 
larcftringi  ac  tcmpcrari  podint  ,  tuni  cnim  rccpiunt  ftatuta  intcrprc- 
tacjoncm  ctiam  extcniiuam  pafilueaiure  commoni  %  cikm  aliquid  in  iis  cft 
auc  oblcvrumyant  embieuum  qoodaliqua  cgcatinterpretationc»none- 
tiam  cttui  nulla  in  vcrbis  oblcoricas  aut  ambiguitas^  cft.  Qgo  ca» . 
iii  fi  d^iia  Sifta  .fintiUnitt  ^niiSacuendi  babuciiQcpoiclbifieai)  aut 
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'3AMtfl>  >b  iis  confirmau»  ^ui  confirmaoJ i  iur  habperim ,  (aliocjui  ne-v 
'•■Mrfim»ne^tte  nomen  ftatatorum  mererentur)  oiiid  obiecro  impedire  jpo-' 
'dft»<}uomiiiiU  eftedhim  iUvm  habetot»quem  verM  dcmonf^ru»  ?  ^ur  ef- 
'  ^vclliberts  ve]parcmibus,vcl  cttam  cum  Irnerio  tranrucrfaJtbns  applice^ 
liiasquod  flatutumtam  difcrti!»  vctbis  applicat  fifco  ?  Planc  fi  Patuti  vcrb« 
vcconccpta  proponereS)  vt  nccjuc  publicationis  nccjucconhfcntionis  mcn- 
cioncm  faccrcm.'*  fed  tamiiin  ^itiufnonisautadcmptionis  bonorun) ,  tacil^ 
«dmitteremlocum  cffc  ^y^nth,  hortd  damnatortim  i  quia  ne^ue  Aatuti  vciba 
repugnareQt  $  ne^ue  deficereC  arooitas  coaftttotionis      tnelioprm  fecic 
^-jCoiidicionem  drrcendcntiitm  in  innnitam  Sc  afcendemiom  vfqueadtcrtiunr 
^MiMlmn  qoitm  fifci.Nam  ftatucum  irrogans  ami0ionem  vel  adeniptionenr 
n»Qnorttm  ct  qiicm  vltimo  fupplicio  alHci  tubet  confenrit  cum  iurc  commu-» 
.  ni  &  vctcrc  Sc  nouo,  fiquicieirj  cx  vtroquc  pcrna  cadcm  an)i{Tionls&  adcm- 
^tionrsbonorum  infligitur,  quaiuuis  jn  alium  atque  aJiuni  fiiicm.  Etcnim 
*  iiarcvecere  i<dcu  auf£ercbantur  &  adimcbantur  bonaomnibus  vltimo  Tup* 
^  ~icso  damnaii»v>i(cpjppliipiiMtur»EK  nouQ aorcm  ioreided aofleromary 
0  vt  fi&o  itatiTir  6d  vt  liberts  prtmitofdeiniie  aiccndentiboii » tandem  dr 
inibuaiUisdeficientibusfirco  appliccntur.  ld%: confcquens  criam^^dl^ 
J  quodpaflun  noftri  iacflitant,  Prxfunii  flatucntcsindubio  volui/lecon'- 
rormarcTe  turi  comniuni,  ctiam  in  iisin  quibus  a  iurc  comnuini  rcccdcrefp 
Voluiflcnt,  potiiillent :  At  cuin  cx  ftatuti  vcrbis  non  folum  adiiiiuntur  bonai 
condemnatu  fed  etiam  applicantur  fifco  >  Apparct  maniicfti/nme  id  aduiu: 
^iffc  ybtocmibus  t  vt  nec  ad  fiberos  prtmutnynccad  afcendentcf »  &d  rt^ 
4jfilin  fifeum  bona  tranfirent..  Alfoqui'  non  erat  cur  luftinianua  abro*- 

ffret  ii^iarvetera ,  H  Ilarc  Hirul  iAa  poterant  vt  8c  publicarcntur  bona:,  dt 
bcris  aut  parentibus  exclufo  fifco  applicarenturr    Atqur  correvit  iu^- 
'  fttnianus  hauddubic  iura  vctcra  iis  vcrbis  fed  i  ecjme  ftcundHmveterts  leger 
(Jtjp0  eat  applicari ,  fed  fiqutdem  habeant  deft  endentes ,  ^  afcendentes  vf^ue  act 
^Hirtuim  ^radum  i  eofhakere.   Pcrindc  igicur  fbtendum  ell  ius  iJlud  noujjOEU;^ 
%uim  quod  applicat.liberi$  &  parentrbus  ad  tercittD  vfijue  gradom  ^iotm 
«oDdjnmii  apettji' tonfig)  per  flatutr»  qux  illa  tp(a*  bon»  applicanfc 
<  J&o  t  Nec  niagis  ftarepoiie  ius  itlud  lufltinianeum  cum  iurc  iUtutartqi 
^de  quonuncagimus  ».  quam  cnm  turc  iirovctcre  quod  a  luAiniano  eiii- 
prellim  abrogatum  ,  pcr  huiufmodi  ftatuta  in  vfum  rcuocatur.   Et  ita  Bari 
tohis  quoquc  fcntit  ad  le^.  i.  Z>.  de  bonw^damnat.  cum  ait  in  plcrifqtic  lta«- 
.  IUe  ciuitarious  flatuta  clle  quae  tjkmpriuaiis  quam  publicis  ciiminipuspoe^ 
^    irrogant  t  ettameom  publicttlodrbii^Aarom,»  el^aeleniari-opbFb 
Neqoe  eft  qu6d  quis  pro  coMrariai^tenthrpbiicprnofi  oiagfft» 
im  tolliiusciuilepernatiiitnomqu3bn-  per|MdMurtoini  Nam. 
tos  authorttacis  habcnt  (latuta  q«am  edida  prvtomm  y  vel  c|||k 
$j^o^psiaM^^l)liM  Icgum  vim  &  potcftatem  habcnty  nueabiis  condita  /tn^ 
fiuc  percos  confirmata  qui  lc^is  condcndat  ius  habcam ,  Gtrm  tamcn  cdiv 
^la^  Prartorum ,  nequc  legcstmCi  iiequckgi  fimiJesconftttutioncs  1.^«^ 
eutum hfiiw  de^h^mr^Mffefi,  Vndc  eft  qootf  votg^  didtor ».  quicquid  po*^ 
rlHlticiMrif^^^^  vtiradanr'iic^4^)% 

Trmleil4l^^^^iimfesh&  ad  homnestepnli  f^J^^fi^iflfht^-fjiriiiM. 
fmquead  kMm.§.p$M4»iitfwimtirC*4i^S€^Ttr^  quia  necftaiak 
iHaoicAnad^iMJillk:i^  iinllii  li  II  i  ■  liliiiiiiilMiWiHi  lliiiiiiiii  iiBwi 
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Ncqaeruriamtaniilludcfttollerciusciuilc^quaincorrigereicum  pcr  ihl^^i 
tutumalijdcfemnturbonaconJemnati  qiiam  quibus  ciuileius  dcfcrrec.  ' 
veroctllprartor  faccrc  fno  lurc^potLiit  dJ.ius  autem  y.D.detuJfsC^  iHr.iecucj^.. 
in  proponcndo  cdido,Dc  bonoruni  polTclTionibus^Ex  quo  &  emaucipatos  ■' 
iibcros.&  cognatos  &  plcrofcjuc  alios  ad  fucccilioneui  lionorariam  inuira- 
uittquos  ius  ciuiie  non  agnofccbatjvc pix£itur luftin. m  hifiitSUuUiibtn^' 
pofeli,  nepe  quUnecriiecederelll«tprohibebat.Steiijmprohibitifiuflieo^^ 
iftt  iure  ciuilt  fuccedere  non  potuiiTeteosadmittere  Prxcor  n  fi  tolleiifb  jin 
ciuile  ac  faciendo  contrt  lcgcs ,  contraquas  certum  c(l  nihil  eum  faccre  pOi^ 
tuiife  fed  tantum  pr«ter  Icges  Lneenon  it.S.^Hoadetus  D.  ex  efttib.  cauf  . 
i$r.in  interr.rejltt.p 0(1,1. cUm  jponfia  ii.jj    res  t,%lti  ftD.de  Puh/tc.f/j  rem  afl.Su 
militcr  igitur  dici  poteft,ctuni  admifla  comparationc  niris  ftatutaiij  &  prg- 
tonjjNon  idco  videri  polfe  fublatuoi  iusciuile  per  (latucariumiauc  a  lUtuea 
tibus  &£fcam  qafcquam  fuifle  contralcgcs,  qa6d  bona  condemnati  qnx  kx 
Ittftiaiantliberisprimum  &  parcntibusapplicauerat^p^ftatucum  applicen- 
tur  fifco.  Id  enim  ita  demam  vere dicerecur»  fi  luftinianus  odio  fi(ci  prohif , 
buiflcc  cxprelTim  ne  qoabonorum  publicatio  &  confifcatio  irrogari  vb- 
quam  policr.At  non  iJ  prohibuit^fcd  lanrum  iuflit  vt  Jibci  i  &:  parcntcs  vf- 
quc  ad  tertium  gradum  rifco  piA-terantur,  ncc  ruiius  tuturis  lcgibus  iegcin 
duic  Iuflinianus>quod  ncc  facercpotuic  fcd  tantuin  prarccritis,  &  vetcribus 
Vt  ipfe  loqaitur.  Quae  cikm  ex  vera  rediqae  turis  ratione  condemnati  bon» 
fifco addicerent,Non  vaide  erraaerit meo ludido ^v3 diierit s Sututa  i lla  H 
quaeflent quz  lui^iniancam  legem  s^eru  vi  tpBercnt  ac  d^rent  vt  ftfcor 
ante  liberos  &pareotes  locum  apcrirent,fic  accipienda  forc,aiit  ad  iuris  ci-  / 
uilisconfirmaiionem,pocius  quam  cxtinflioncm  pcrtinercnt.  lus  cnim  ci-~ 
uilc  vcrius  ilhid  cft  quod  cxiuris  rationc  prudcntiimque  authoritite  po- 
tius  quam  exluftiniani  velTriboniani  mcnccaciUmatur.  Tantum  abcft  vt^ 
valere  polfit  argnmemu,qaod  comrariae  opinionis  aflertores  adferunt  l  ht-^ 
.  dice  ad  ftatutQ  *  Quafi  non  magis  ai  ftatuto  q,u^ m  irludicc  fieri  aliquid  poffif^ 
quod  pugnct  cu  fjpradiflaNouella  luftin.conftitutione.Nadeiudice  cefi-' 
tuquidc  illud  cfl,non  aliam  pocna  polTe  iIIuconnituere,quam  quar  legibus 
certa&  ordinaria  prjfcripti  ef/.i.f.Kverf.nam/i^Midem  D.adSC.Turp.l.arm  ' 
diie\<f.D.AdwHmap.   Niii  h.ictcnus  vt  ei  cui  pecimiaria  taiuum  potfna  iurei''- 
ordtnai  iu  irroganda  fuit^cciam  curporalcm  poflit  mflij^crc,vc  dc  liiui.s  Fama 
jjCjBxiftjmatione  traniigat»€Uius  iaauram  condcinnatus  jilioquincx  pecunia 
r&.|^9tndtmnatione  pairurus  (uil&t  i^id  trat  t}.|.  pmnm gtmm*  1).dihk  ^mS 
mui^m  /.  ^ui  enm  vno  4.  $.  ad  tempus  D.  de  re  m.Ul.Y^i  incnduro  grauifit- 
dum  cft  quod  ncinoq  :cmviderim  hucufquc  obfcruauic,  in  verbis  \\\'i%fl^ 
trtsnfal}um  de  futuro y«,Lcgcndu  cnim  cft  non  de  future  vt  dc  periculo  iuturi  ■ 
tcporis  ca  dictio  accipMtur,quem.idmodij  acciperc  coactus  nofier  fuit  Ac-  ; 
CurfiuStNccrurfum  defurtOtSt  m  quibu  dam  codicibuslegi  Accurfuis  iticm  ' 
teftatur>red  de  famd .  Nato  £idle  errore  ev  toiidem  fere  merarum ,  aut  ial- 
$Ktti  lincarum  quibus  liyrat  illat  conftant>fimilitudinc«ldqoe  tt  totiaa^.  ixa^ 
fu  qtiem  nec:A^3t|d|i)|  ignorauitadeo  apcrtum  eft  vt  nihti  did  poffic  apcir- 
^|us.Atinftatiicntibusqui  ftatutorum  condcndorum  potcftatcm  tfg.aothc^., 
fitate  habc  it  Hue  lureproprio  fiuc  cx  fuperioris  Iiccnti3,qiit  etiam  condcn*" 
^iarlcGis  ius  haberctjlonge  diucrfun)  iub  cft  cuni  illi  (1  non  Icgcm ,  falteni 
|c|tiif]uUconiUtucioAcmiaccrcp»iiiuC|Ucc  taiuuiu  pio  aibttfio  ftaCLicre 

idquod 


Digjtized  by  Coogle 


CECAD.  LXXIIl  ERRpR  X.  » 

UtpMat  reftviilitatc  populima^seflcviaeatur ,  iededam  Iuaicibttt 
prxftribcFeqaiilieqiieiKiuin  habeaJiti&iadicandum.  Noncrgobonaih 
fatioefl^Iudiceaditatutjm:  vc  neqoc^iurePrartorio  ad  ius  ftatutariurat 
vel  ob  idmaxifnei  qu6cl  nuIJa  vnquam  Icx  aut  Principls  conftitutio  fuit» 
qux  PriEtornm  cdiftis,  vt  lcx Hortenfia  plebifcitis  ,  vim  lcgum  dcdeiit, 
Quim  tamcii  habcnt  ftatuta  vd  pcr  fe,  vel  per  confirmationcm  cocura  dc 
quibus  diibitan  nonpunit,quiii  condendx  legis  authoritatem  habeant,€&ni 
^tipfirupralegesivrcfleawdimtiiri  ftreaerarantomnei  qui  fupremam' 
^ia  territorio  fuo  p  otcftatemivel  l  Deo  ibloivel  ab  ipfo  populof  vd  «icoiqucr 
i  iiimmo  Poatincctaat  cb  Impentoffc  accepcruot. 


ERROR   DECIMVS.  ^ 
nfirmMhmf* 

O  N  D  VM  abfoluimus  inftitutam  fuperiorc  capire, 
Dc  pccna  publicacionis  pcr  ftatututn  irrogjt^  difpu- 
tatiuuem.  Namqui  cx  nollrisintcrprctibus  nobifcu 
fentiuntiStatuta  per  quc  non  tantutn  damnatio  capi- 
uiyff^  etiam  p  u  bltcatio  bonortim  irrogator ,  fic  eiJc 
nccipienda  vt ftatim  booa  in  fifcum  tranfcant ,  iic^jt. 
non  dcfintcxcoiulemnati  defcendenttbus,  guieitis 
booaiibi  applicari  vclint,  li  rurfum  in  tres  diuifi  funt 
ni  n  volunt  vlquc  adco  fifcum  plcno  iure  fucccdcrc,vt 
;n      tio  'ibcris  refcructur  a  ludicc,  quibus  nuWa  per 
ftatutum  fucrif  rcfci  uati.  Ahj  fcmentiam  h.mc  «juall  nirais  inhumanara  & ' 
^rudelcmdamnantcs,  haCtcnostempertndameam  putaronti  vtparsali-. 
qne  liberis  ^eroanda  (itt  Ea  nimirum  auam  vcteres  legesliberts  concedebfie 
Ihi^rmi»  y.DMk^nJitmnMt.U  e(t  dimidu  i^dvtrtMm  IJ^uAtido  ejud 
lo.Ceod.ta.  Dr*»».^i^ip<.Nt(iiiquando  tatcrant  libcri  vf  etiam  vniucrf* 
>onaiisrcli<iqiii«qtfura  videretur.Quotamcncafu,fpcciali  rcfcripro  Pri^i- 
Cipis  opu5  erat ,  ciim  cx  iurc  communi  cuiufcunque numeri  liberis  non  niii 
.  Jimidiani  partcm  dcberi  placcret.Vndeilludetiam  ficbat  vtiibcfii  cius  cui 
aimidia  tantum  parsbonorumab!auefl«ipartesoon<larentor<l^.t,'Z>f  ie- 
nit  dimnstrru  .Quait  <atis Cup^rque liberis efte dcberet  fi  dimidiam  pancfn 
baberentbOnorom patris »  qoc  tota  cx  iure commoni  tdt  fifcum  pcrtinert 
'  debpitfeotJntcrprctaniur  autcm  nt)ftri  plurcs  e(fc  liberos  non  fi  duo  tatunt 
ftnt«qiiamiiisdiciibleatpluralem  clocutioncni  duorum  numcro  comcntam 
ckc  vtil^J.vlfi  nHmertu  \i*D.dett[}t^Si:d  (i  plurcs  finr  quamduo,puta  trcsauc 

3uatuor,vt  cxcommuni  aliorum  fcntcntia  tradat  Antonin.Tc(raor.i/*c.Ptf- 
tmAo^n.j,  Vidct  cnim  dc  fihis  ctia  in  plut^li  numeco  agi  plerifa;  inlocft 
i  in  qujbusno  nifi  dimidij  partis  ractioifitommbos  liberis  anplicidiip  vt<» A 
.  iJi  dMmmt  #  d,i,p  f •MHlf.Dico  autf  de  fili}t>ti&  aotc  dt  latrm,  nc  quis  for 
j^pro  iiitcrprctibus  re(p6deat^1iberof£  .ippcJlatione  filiu  ctia  vnicum  figni- 
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inJ.l.  itmrAtio  plurcf  D.  de  honis  damnat.  fi  pUircs  liliosdamuatusha* 
beat,non  dcefTc  cxcmpla  pcr  qu^  pluribus  liberis  omnia  bona  damnati  con-  . 
cc/Ta  fint  Idcmquc  iuris  ctiam  hodic  voKmt  obiincrc  iis  in  locis,in  quibus 
adfunt  vcl  cdicla  Principum,vel  tlatutaciuitatum  qux  irroginr  pccium  con- 
fifcationisjVt  fcilicct  boju  omnia  liberis  rclinquanturjd  plurcsilh  fint  quam 
duo,  atqiic  ita  inanis  &  iilLiroria  fiat  hoc  cafu  contif.atio.  Tcrtia  &  mcdia 
corum  lciitciitia  cft,  qui  ncque  tam  inhumanitcr  tr.iclant  libcros  condcn»- 
natj  vt  nullam  iis  partcm  bonorum  dari  vchnt,nequc  rurfus  tam  humanitcr, 
vt  vcl  cafdcm  portioncs  quas  olim  dabat  indulgcntia  Principis  iisdandas 
hodic  putcnt,  multo  minusverobona  vniuerfa,  ciiiufcunquc  tandem  illi 
iint  nurncri,fcd  hoc  adhibito  tcmpcramcto,vt  lcgitimam  portionem  folaiu 
habcrc  dcbcanijid  eft  tricntcm  vcl  rcmiflcm,pr«  numcro  liberortim.Quam 
fcntcntiam  non  modo  in  Mcdiolancnfi  Scnatu  rcccptam,  fed  ctiam  magis 
communitcr  ab  intcrprctibus  probatam  cfTc  tcftatui  lulius  Clarus  inpraSl, 
trimin.^M4/}.J^.numer.i6.  verf.  videndHmtjjt ,  licctco  nominc  rcprchcnda- 
tur  acpropcmodumfalfi  notctura  TclTauro  i)ffi/? /^8.  paulo  ante  fincm. 
Confuho  tacco  diftin(?kioncm  Salyccti  ad  d.  l.vltm.C.dt  hon.profcript.  An 
bona  d^nnati  fint  cxigLia,an  multa  ,  Vt  li  cxigua  omnia  pluribus  filiis  rc- 
linqucnda  fint,fi  vci  h  iDuIta  etiam  pluribus  filiis  dimidia  tantijm  tribuatur. 
Nam  nequc  SaJycetus  ipfe ,  ncquc  pro  Saly  ccto  alius  quifquam  aut  lcgcm^ 
aut  raiioncm  vllam  allcgat  pro  huiufmodi  diftinclionc  confirmanda,Excc- 
pto  folo  practcxtu  humanitatis,&  fauorc  libcrorum:  Qui  tamcn  fi  tantus  ef- 
ictjvt  eius  intuitu  rationem  iuris  omnem  violari  oportcrct,  quidni  aliorum 
poiiiis  opinioncm  tanquam  humaniorcm  fcqucrcmur ,  qui  in  magno  <jui- 
dcm  patrimonio  diftingui  vo'ut,an  plures  fint  quam  duo  liberi  nccncluxta 
d.  L  cUm  ratio in princip .  cr  §.JiplHre(.  In  cxiguo  autem  patrimonio  niagis 
probant  vt  indiitindc  totum  iilud  rclinqucndum  fit  lllio  ctiani  vnico  pro 
aiimcntis.Non  cnimdcfucrunt  qui  fic  diftinxcrint,  vt  fupradicto  loco  rcfcrt 
Tcflaurus ,  vbi  tamcn  aJd-t  ncquc  iure  vllo,  ncque  rationc  aliqua  opinionc 
illam  fundari.  Ergo  de  tribus  illis  tantum  fcntcntiis  quas  priprc  loco  rctu- 
linnisdclibcrari  potcft  qL^a-napotiiiS  fequendafit.Primam  duo  potiflimiim 
argumenta  impugnant,vnum  illud  quod  nimis  dura  vidcati.r,  impugnetquc 
cuidcntcr  fjuorcmlibcrorum,quibust3mcn  ratio  natuialis  quafi  lex  qua:da 
tacitJ  parcntum  hcrcditatcm  addicit ,  vocando  cos  «d  fucccllioncm  vclut 
dcbitam,  Proptcr  quod  &  in  iurc  ciuili  fiiorum  hcredum  nom€  eis  mditum 
cft,ita  vt*ncc  iudlcio  quidcm  parcntis  nifi  mcritis  dc  caufis  ab  ea  fucccfllo— 
ne  fummoucri  poffint^vt  clcgatcr  non  minus  quam  verc  Paulus  noftcr  fcri<. 
pfit  in  libro  illo  fingulari  qucm  cx  profctfo  coiiipofuit  de  portionibus ,  qua: 
iiWerisdamnatofumconccduntur,cx  quo  fumpta  cft^. /.  CHmyatioj^D.de 
bon.  damnat.  Vbi  ait  ob  has  caufas  xqdiflimum  exiftimatum  cfl^c,  eo.quo- 
quc  cafu  quo  proptcr  pcenam  parcntis  auftcrt  bona  damnatio  sttioncm  ha- 
bcri  hberoruni  nc  alicno  admiflo  &  facinorc  grauiorcinpcenam  luerenr, 
quos  nulla  contingcrci  culna  interdum  infiimmam  egcliatem  dcuoluti: 
Quod  tamcn,  inquit ,  c«m  aliqua  modcrationc  dcfiniri  placuit  ,  vt  qui  ad 
vniucrfiiaiem  fucccflionis  vcnturi  erant  ,  habcrcnt  faltem  conccflTas  cx 
ea  portioncs.  Altcrum  eft  ,  quod  ftatuta  ifta  quz  bonorum  ptiblicatio- 
JKmirrogant  iis  ^fis  cafibus  quibus  ca  NoueUa  luftiniani  coDflitutio 
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'  fnftulcratihocipfoquoclcrogaiituirioouiffiinoyViJemurrcpctere  ) 
^ruin  rcftitttere  ius  vetustquod  prudcntum  tempnribus  obtincbat^quodque 

luftiuianus  abrogaiierar,cx  cjuo  inrc  ficiit  obrcruabatur  vt  condcmnaii  bo- 
napubJicari)  &  hfco  dc^crri  oportcrct,ita  &.i!lud  ,  vt  cx  public.itis  bonis 
porcio  diinidia  libcris  tribucicturjadcui^jc  vniiicria  fuccemo  li  libcrorutn 
numcrus  id  {iia<krc  videretur.vt in  d.^.JiplmmAn  coto  nainque  lur^  id  ob« 
tiiiet»vt  fiiblato  vcl  amilTo  iure  bouo  fupcrfit  vctus  >  /.  ^Houfs  dHfliii  91. 
r^ulJm»  Porro  oon  potcHvctus  fupcredc  nifi  cum  omoibus  fuis  qualita- 
^£uiv&  coadifiionibus.  Ergoftatuta  <|uac  publicationis  poenaro  i  iufti- 
niano  antiquatam  rclrituunt ,  ncccffario  ficaccipicnJa  funtvtcardem  por» 
tioncs  libcris  confcrucniur  ,  quas  jpfi$  confcruari  placcbnt  eo  temporc 
quo  bona  public  ibantilr.  Vcrun)  facilis  ad  vtramquc  obic<5tioncm  rcf-- 
ponliocll.  Ad  priituiii  qiiidcmpoirc  dura  vidcri  fiatuta  41  z  publica- 
txopem  bonoruiii  damnati>  (icirrogant  »  vtnullam^pcnttus  habeant  ra- 

"  tloncmlibcrorum  9  fcdtanKn  dim  &  lcgum  vim  habeant  *  &  iis  vcr« 
bisicripra  fint  qua:nec  dubitationi  «ncciatcrprctationilocum  vllumre-i 
Ijfiqaant  ,  nihil  aiiud  dici  poffc  ,^quam  qiu»  i  de  Jcgc  lulia  VJpianus 
aic  in  Ipccic  leon  profpextt  12.  D.  ^ut  cr  a  ^itiius  mttnum.  pirquaiii  du* 
ruiTi  quiJctn  lU  cilc,  ic«i  ica  Icgcm  rcriptam  clic.   Ltvcro  lam  uiini 
ica  ius  crac  vt  portiones  illgr  cx  bonts  condcnmati  libcris  tribucreutur  noa 
tamratione  aliquaiurefubnixs«  quim  t%  indufgeiitia  Principalt »  vt  lol* 
.  nuunrur  Inipcntorcs  m diUs iSi^,  fiuuid»  f ««r.  ^que igitur  hodic ncccf* 
^riacftillajndulgcntia ,  vt  pcr  confiicattonis  porJiam  quibcx  ftatuto  if* 
rogatur  non  adcb  Iiberi  Ia:iijnrur  ,  quin  corum  raiio  aliquvi  hnbenur, 
Qjijautcm  cft  prartcr  ll.ituciucs  ipfos  qi  i  hcc  mdulgcic  pofHt  ?  Ncc 
quod  in  iips  communc  indulgcncia  liJa  principaJis  tandcm  trani^erit,  ad 
rcmfacit.  Potueruntcnini  pro  arbitrio  linpcratorcs  alpeiicaiem  iilam 
•luris  ciuilis  tcmpjerarc  quaiutamcn  aut  corrigcre  »  ant  vllactiamintcr- 
-pretationclenircnecpruilcntcsipnpotuiircnt.Qiiani^mfDi^sIiccre  idde- 
Dcat  tnterprctibus,  vt  fc  in  terponant  inftatuti  a(peritatclno<leran(la»ciuii 
ftjtuti  vorba  tam  clafa  fimt  ,  vt  ncque  intcrprctationcm  ,  neque  veri 
•  dubitJtiuucm  vllam  pofljnt  rccipcrc  ?  Scd  &  in  co  pairim crrant  inter- 
ptetcs  nofln  ,  quod  p  itant  portiones  iftas  fiiifle  t  lim  refcruatas  Ijbcris>&' 

.    exceptas  nc  gcnerali  bonorum  publicationc  comprciicaJcrcntur>  quod  ta- 
mcn  non  ita  eft.  Vniucrla  enim  bona  filco  appiicabantur^tAmfitcotiple 
ex  in  iulgcntia  Prin^lpali  eas  poRlones  Itberis  conccdebat » vt  dilcrt^  (cri« 
ptum  cH  ii  i.  Ug.fi  aeporiMtm  8.  C  de  hu»  pffcript^m  illis  vcrbis  omniM 
fUd  fifc'*i  delilferis  ddmnAti  concedtr.  Itaque  admiifo  etiam  co  >  quod  in- 
terprctcs  volunt>  vt  huiufmodi  flatuta  rccipiant  intcrpreiationem  pafll- 
•uain,vtvocant,  cx  iurc  illo  coinmuni  qjod  antc  noucll.im  luftnijani  con- 
ftituttoncm  obtincbat,  non  tamcn  lilud  cunfcqucnsHct,  vtbonaoHinia 
ex  ftatuto  ad  filcum  pertinere  oon  dcbeantsfcdboctantikmvt  filcuspoft* 
quaiu  tota  bona  occupauerit  « tribuat  libcris  eas  ip(js  portioncs  quas 
olim  tribucbat*  Qgomodoautcmtribuetfi  nemo  ia  indt)Igeat?Quisvc* 
ro  induJget  pratter  noftrosinterpretcs  ?  Atqui  ficut  publicatio  quar  ho- 
dic  irrogatur  cx  ftatutonon  illa  ipfa  cil  quac  cx  Icgibus  publi(f.ir.  in  iu- 
dicioramsaut^ua  cx  alia  iuris  poric  olim  irrogabatur,  Sed  prorfus  alia 
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p]anicKiier(biarc  induAaqiiiuis  eiufde  efledus  &  poteflatiMtafateniiuai 
e'\  noua  aliqna  indiilgentia  ojvjs  cflc,vt  iuris  vcicris  obfcrijatio  qua  ad  au-. 
th(;rit.uciu  prodclle  air^pliui  !ion  potcO.jyrolit  lalttm  ad  cxempii  m.  Quod 
autcm  fccundo  loto  objicitur,PcrhuiurmodiHatutarcdiri  adius  vctui  ab- 
rogato  iurc  nouo,ncQue  vcruin  cA,acc]uc ctiimfi  verum  encctad  rcm  rame 
pertineti  Nam  ciim  lus  illud  vetus  l luftiniano  abrogatum*iit  f  quamois  00* 
pi opofito»  vtlib^rorum iusaugcreturnoiivtimmiotteretor^fiatiiuaiiteiiii 

2\ix publicatioiiispoenamiunpilciterirroganr,ita abrogentlulliniani  con* 
itutioncm,vt  tamcn  de  vetcrc  iurc  rcflitucndo  nihil  cxpnitiant:Omnino 
fcquitur  publicationcm  c^vx  hodic  iii  vfu  cfl  non  cx  iurc  vetere  a:flimadanv 
cficjfcd  ex  fola  i^atut' potcn.ate.  Argumcntocft  cjuod  eucnit  plcrumque 
vtcriiiieDtalcfut^uod  cxiurccoiumunincqucpccnam  mortis,  ncque  a« 
miffioncm  bononiin  irroget»  Ettaraeovtra^uc  j  cena  per  llaturuu)  pro- 
to  crimine  infltyrT,»t  puu  pro  furto»attt vt  poena  ibla  pol^liiatioiiia  bo- 
nonim  finc  v  1 1  i  mo  flfppiicio^qttod  cdm  accidit,  nemo  vtiqm  diiertt  inter- 
pretandam  cile  flatutuin  cx  iurc  communi  cum  his  caHbtts  pcena  pubilcfti^. 
tionis  (It  mcrc  flatutaria,&:  a  iurc  comniuni  prorfus  cxorbitans  vtloquun- 
tur,ncc  proindc  ex  co  iurc  ccmmuni  aliimanda.  Tantum  abefl  vt  cam 
dulgcnti£principalisimerprctationcm&  moderatiencm  poflfit  adn  ittere 
^am  vetus  fionbfeatio  ad.mittebatJ&rgo  nequealiis  cafibus  libcrorum  ra-^ 
tio  haberi  vlla  poterit ,  qsia  in  omnibus  eadem  eft  fiatuti  potcftas»  nee  a» 
liis  virbis  concepta  vno  cafii  quam  alio  pema  confiicationis  bonorum.Do*  • 
nique  cum  veriffimunvfit  quod  fupradtxi,£tiam  itt»  yctus  ita  faMfe  compo» 
ratum,vt  ncquc pcr  liberos,ne<]uc  proprer liberos  confifcatio  totorum bo* 
norum  impcdircturjfcd  rantum  vt  a  firco  qui  vniucrfa  bona  occupafl^et  parnt 
eorumaliqua  libcriscxPcincipaliprouidcntia&  induJgctia  tribucrctur 
' IfidifwUtm  8.c^  dAjt^UMtidb  ejuis lo.CM ^•».^«/0^//.£itcndum  eft  nul- 

*  .lam  hodie  10  ftatutorum  interprctatione  &  accotione habeh  polfe  ratio*' 
aem  iRiusantiqux  principalis  indulgenti»,cftm  nihil  fitin  fiatuti  veilftse»: 
quo  probari  podjt  cogendum  fifcum  vt  ctiamnum  portiones  Ulas  lib^ria^ 
concedar,quar  nifi  a  fifco  ipfo  pcflcaquam  fucccffitjconcedantur»  nec  peti». 
nec  obtineri  pcr  liberos  vUo  modo  poflTunt.  Manent  igitur  hafc  firma ,  vo-. 
riirimacjue  fc«iemia,fiftatuium  quod  bonorum  vniucrforum  publicario- 
nemirrogatnibildclibcris  cauerit»  nullam  penitus  iisportioncm  dcbcrii 
01  bonis  condcmaati,neqoe  abfiirda  &  iniqoa  videri  potcft  bxc  fentciitia  il . 
fittori  liberorum  opponas  ftiiorem  vfilitatis  publicae  quatfciiicet  pioftulat», 
vciispcefliisomnibusdelidavindiccntiiF  ,propter  quascrolibile  iitiitti^ 
rum,vtacriminibusadmittcndisveipc(rjmu$  quifquc  detefrcatur.  Ccr^ 

.  tum  cnim  cft  plcTofque  fic  afTcAos  c^re  qui  libcros  habcnr,vt  metuamiifio. 
nis  bonorum  magis  torc]ucantui  ,&:torrcamurinlibcris  quam  in  propria" 

•  luapccfona/.ii^#^«<<if«i  ^  D.^Hodmtt.  CMtf*  Quam  ob  caufam  id  quoouc 
iw5Wereobferottomftti(revidemu$i&  piomiflwj!  parcmibus  vt  eciam 

Cftmmiosnecdam  cditos  poflcmin  tcftamento  csberedarc,  ncc  tantum 
otwcme&  vtiisprodcfl^cm^vt  in  LmMi9.rD:d»^,^f9f}imm.M 
ciiam  malo  animo  &  vr  ccs  a  fua  fuccciUone  arccrcnt  T^uutjL  t^ehkin^' 
fpfihtm  biied.infl.vtlexhiYtd.D.crC.l.^.DJf  tmufi.ruph  Quamuiscenuin. 
c^rcrpofthrnnim  in  vtcro  roatris  cxiftcmcm  JHilJain  ingratitwlinjscauiaia. 
iK^ucji4iiuiiiic,iit^cadflaiacrc^uiilc^  laetu  cathere- 

\  daiioAis  • 
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Jitionifpofthamtinagisacu  agis  inoBicio  &  pudicitia  vxorei  CoDttnc- 
rentnrtrcicntes  futiirum  vtii  quid  rccusfacercntieditur»  tandem  eflcnt 

partiim  niirenimacpcrpctua  egcftatclaborantem,  quem  caram  odio  pa- 
tcr  cxhercdaHet.  Scd  aJicrum  rcntcntiae  cjuas  rctulimus  nobii  confutan- 
ilaE  fuur,  &  corum  traxinic  c]ui  putant  ita  compaiatum  tindc  r.is  vctus^vt 
(i  trcs  aut  qu.ituor  libcii  cx  (ondcmnsto  fupercliciu,  vniuerra  condcmoati 
bona  iis  appiicari  deberent  ex  diH^.fi plwm  l»^m  rs^ 4$  $tm iiNM4fJ>t 
cuiua  fenrcntia  &  cmcndatioBC  idco  nolMC  diccndiin  tSt  prozima  Dccad^ 
ac  lilc  longiorca  fimiM*. 


ANTONII  FABRI 

I  C-  S  E  B  V  S I  A  N I  S 

NATOiltS  SABAVDIEN^ 

SIS,ET   IN  GEBENNENSZS 
DVCATVS  AVDIT0H.10' 

B  R  A£  S  1  D  I  S>. 


B^E.  fi&KQlR.  PKAGNrAT.  £T  INTE&PIU  lYR^. 

BaRoR'  p&mva» 

Bi/inttnM  ichn rath  7.§ fiplurcs.DJe  hon.dMamati-  ' 


^     rcripticuios  codem  locoPaulusmeminit.  Refcrtcnlm) 
[^i^y^  cumexfa\5toacciniifct,  vtqui  plurcs  filios  reli^uerat: 
^y^S  tl^mnatus  cflet  eo  dainnttionis  gcnc re.  cx  cjuo  bonorfti 

  ^''.^XS' publicatio  rc^jucbatur,iiTipctratum  iuifTeab  Impcrato» 

re  vt  vtMucifj  bona  libcris  ti)bucicntur,ciuruuc  rcfcriptt  rationeipiis  ctiaix»' 
Jtnperacorjs  verbjsexprcflam  non  aliam  fuiflc,c]uam  numerum  iiDcrorum»^ 
fcd  umen  qaot  eflent  in  ea  fpecie  liberj»ncquc  ^nli»iic^c  rcfcripti  vcri»»i 
^^Bftendunt.lndcque  nimicum  liberamfibli  fiicttltateiiiategprwic  interptc»  ■ 
<onliciendi  tuilTc  quidem  ilios  plures  4)uam  duo%nccf^uciorcs  tritHi% , 
iiflcramffn  fufliccrcad  indncciidgii  wfaigitlgy^cw  r  moncttd4a|* 


,  .  f)0  ANT.  FABRI  DE  ERROR.  PRAGMAT. 

quc  Impmtorcm  vt  tres  cfTcnt.Cur  vcro  pKircs  quam  duos  ?  An  qubd  di- 
tiio  Wh  plnrettZMi  quod  idcm  cft  pluralis  mimcrus  vcriHcnri  n  ji  poflTt  in 
duobLJs?lm6potc(t,vtcon{Lucx/.x/^#  wwwfrwu.  D.de  tefttl.^  k  bciha:c 
rcsuaturalemintQlIcdum^  Atquia  vidcntintcrprctcs  aliis  plcrt^uciuris 
Jocat  mentionem  icri  portionum  conceflaruro  dt'.  noiiti  filiit  in  numcro 
plurati»ncc  ide6  tamen  vniuer^a  bona  filii»  conceiTa  fuiife»  tcd  tant ikm  por* 
tioncm ,  aut  quod  idemcft  portiones.  Vhica  cnim  portio  eft  quc  libcrit 
conceJiturffcd  quam  tsimcn  in  totpurtiunculas  diflribui  necclTe  efi>quot 
funt  capita  iWioTam. l.i.^^ .i.^/ei^^.eoii.M./,Ji deporut^c  %.}.ft<iHando  fuu  lo. 
^'.«•«^^^.  Itaquc  ncpugnarccij  ioci  lUm  d.$./i ritiret  coacli  /iini  intcrprctcs  di- 
ccre accipieniios  cosclle Uclibcris  i^iu  Juo  cantum  liiu  nec  pluresjac  iilum  ' 
$.fi  flHru  de  iis  qui  pluret  fint  qaam  duo,nec  pauciores  tnbns.  lo  quo  £i* 
ciunt meo iadido  parum' rttl>tiliter»qai non vident utli.l.ft defwruam. » tnn 
dari  dedcportato  habentc  il  nonplurcs  q[uam  quacuur,  fjiccin  qu.ituor  li- 
beros>Diios  tn  potc(bitC)&  duos  einancipatt>s;  vcrbaenim  legis  funr fidt-> 
fortMtm  fttos  ^  emAncipatos fftoshalf  lerit.Saos  igitur  in  numcroplurali ,  i- 
tcmquc  cm.incipatos  liniihccr  in  plurali  tiumcro,&  cor-fcqncntcr  fuos  bi- 
nos,&  to  .idcm  cmancipatos.  Lttamennon  nifi  partcm  bonorum  patris 
dcportati  m  ea  (becie  conceilam  &ifre  hberis«non  etiam  \  niucrdtaccili»  ap- 
paret  c%  co  quoa  ftatim  re<|uitor  in  I cgc  f>4rs  fu^  tx  ionst  9titt  iihirif  tmttf'  * 
/i«/?^onigiturverumeft<)Uodintcrpretibus  piacet  ibtim  atquc  plures 
funt,qiiam  duolibcritbona  omnia  hbci  isconcedenda  c-lle.  Nec  aliter  ab  - 
Imp.Hadriano  conflitutum  hiilll  putanduin  cH:  in  co  rcf  ripro  dc  i]no  in  d» 
f .// p 'Mm»cum  ca  IcKfit  Inipcracoram  Grati mi,  V.i'cntiHijni  &  I  hcodoflj 
qui  longo  feciilorum  intcruallo  Hjdiiaiunn  fccuri  (unt.  Iticm  piobatur  nec 
niiaus  apcrtc  ex d.Lfimndfi  fftu.in  qua  diflinguunc  Imperatores  Thcodo-  ' 
fius 8c  ValensiAn  Curialis  &  Decurio  fit  qui  deportationis  poenam  paflus 
eft*ana)iusqninbct»vt  (i  dccuriononfit  &  filios  vcl  6lias ,  vcl  cx  dchindtls 
fihisnepotesrcliqucritfdimidiapartcaT.nri  >  vindicata»aliadimidia  cis  rc- 
feructur.Si  vero  Decurio  h)erit,&:  ci  fcbolcs  cxiflar  ctiiMi  c^c.x  nomlij  pro- 
crcata  fir,ca  intcgris  patris  tortunis  fuIciatur.Sin  iiha  vcl  hii^  f  icrint,pars  di 
iTiidia  ad  cas  ucuoluarur  hicultJtunivilia  parsa3  Curiam.  Sinautcm  marcs 
Curiiiis  ( fic  erHin  lego  non  cunala^iatx im  iiitermixti>dimi  Jia  pars  eis  Cu 
riflt  nomine  dcfcrator,lt  alia  quam  in  commune  omnibus  tribuit  indolgen* 
'tiaprincipalispro  virilt  diutdatnrportionc.Quf  diftinx3:io  manra  fan^c^ 
egerctqucfubdillinLtionecirca  numerumhbcrorum,fiquod  ait  c!c  parte 
tani&m  danda,(lue  (ihis,(luc  filiabus  non  alio  c.ifu  vcrum  cfTe  polict ,  quaiu 
quo  non  plurcs,r,uam  duo  filij,aut  quam  dux  liiix  fupcrcllc  proponcictur: 
Ncc  potucrunt  mclius  impcratorcs  ollcndcic ,  cuiufcunquc  numcri  I  bcris 
non  nifi  partein  dimidiam  conccliam  cilcquaiu  qubd  nulla  de  numcro  dv- 
(li  iidionem  adhiboerunt,cilm  tamen  &  ci rca  cond  i cionem  deportati  &  cic 
'  ca  fcxu  diftf nxerint.Illa  enim  verba  fl v«r« fil^  vfifiUd  rt&Qi  #rmtf ,cii m  plu- 
ral€  elocutlonc  contlneant^HonmiiHis  apta  l\  nt  vt  trcs  &  qoatuor  plurcfvc 
filios  autfilias  fignificcnt,qu4mvtduosfiIios,duafvc  tilia.s.  Kcc  quouplu- 
rali':  elocutio  duorum  numcro  contcnla  cft  hccrc  dcbct  vt  ad  JuoruHi  nu- 
merum  rcftringatur:trtquc  lon^c  facilius  vt  pUiraiis  nun.crus  ctiamin  v» 
na  pcrfona  vcrificetur,  quim  vt  non  verificctar  intribus,  vel  pluribus.^ 
Qubcoimpluics  pcrfoiucfunt  >  co  conucaieatior  plttratit  numerut  eft 
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omncs  (ignihc.in  'as.  Idcmquc  tractari  potcft  dc  aliis  vcrbis  iliis 
ciufdcm  lcgis  f  filtMVcl filtit  fi4ertnt.i^m^  cum  lcx  filiam  quidcm  dicit  ,  vni« 
cam  inteiJigit  i  (^uamtjuam  ncc  nouum  efl  vt  iingularis  numerusad  pluralis 
quoque  (ignificatiooem  exteiidarur  in  dioi  lcx  doodeciin  taboiirom  dizit 
4^nsitm  fnximns fnmtUm  hiAtmStd  cdm  lex  addit  vti/tlUfmrinifiuidm  de 
tribtts  &c  quatuor,pcrindc  ac  deduabus  filiabus  intcllexit?  Sunt  autcm  apcf- 

.  tiora  vcrba  illa  in  fccunda  pa«e  prioris  diftindionis  pofitat/W nepotet ex dcm 
funilu filtis.  Njm  cum  &:  dc  (iliis  dcfundis  in  plurali  numcro  Ioqiiantur,& 
dc  ncpotibus  quoque  in  plurali  fuperftitibus  cx  lis  filiis  dcfimi5lis,  nulla  fani 
ratk>  ell cur  debcant  imciligi  de  ilio  tautum  cafu »  quo  ncc liiii  duo  iilij  fue- 
liot  ^ui  dcfiinSfi  Aint*  ncc  nifi  vnus  ex  vno  quoqoe  nlio  ncpot*  Eilet  efiim 
illa  nimta  $c  duplex  rcftri<3iOf  vtraqs  oroniao  iinprobabiIis.Pnttcr  id  qo&d 
ftpradicca  verba  noni|adantcum  cafum^quo  CoVi  rupcrfint  nepotes  ex  5iiis 
praedcfundis,  nuJiusautem  aliuscxfiliis  primi  gradus,  fed  gencraljoremii* 
lum ,  quo  fupcrfint  ncpotescx  prajdefunclis  fiiiis,  fiuc  foli  ij  (mt,fiue  cura 
patrua  concurrant  qui  C\t  filius  primi  gradus.  ,^Iioqui  cilet  hic  cafus  prx- 
termifTus ,  qui  tamcn  minimc  fuerat  prattermittendusjcum  a:(|ue  facile  ppf- 
fit  contingcrc*  An  non  cniro  «qui  fieri  poteft  vt  damnatoa  tres  &ios  ka^ 
bucrit,quorum  vnos  adhuc  viuat^  alij  vcr^j  prirdcfundi  fim  prole  aliqua  fa^ 
pernitci  atquevtduostantumiilios  hal>iierit>  qurarobo  pra:dccencrint? 
Porrbiiponastrcsab  initio  fuiiTe  filiosquorum  vnus  adhuc  fupcrftcs  (it». 
alij  vcro  fllios  rcliqucrint ,  ficri  non  potcnf  vt  non  plurcs  lint  quam 

.  duo,  intcr  quos  portionciii  illam  liberis  concefram  diuidi  oportcat.  Ergp 
fatcndum  cft  vcl  pra;tcrmiiyum  ab  Impcratonbus  fuilic  iiunccafum,  vcl. 
eam  lcgis  cilc  fcntentiam >  vt  etiamfi  plures  fiat  quam  duoliberihominis. 
deportatifOori  c6  ma^s  taroenplus  quam  dimidia  pars  iisomaiboain  copiw 
mune  triboeoda  fit.  Dc  quo  nc  dubitare podimos» facit  vkima  pars  illa di- 
ftinflionis  pofitae  iucademlege»/)}4iirmm4rr/ 

•  cuiuslententia  nobis  pauJigiiatiiU  enarraodaicik». 


ERROR  SECVNDVS. 


JD;  priuile^M  m^fetiimimmttr  bhm'' 

wus>%JC.dtit»^rrfsrifU. 

,^TsTiNGVNT  nan'-quc  Impcratorcs  circa  libcrosde.*- 
'  curionis  trcs  cafus  in  qujbus  aiitcr  atquc  aJitcr  obfcrua- 
ri  vohint  quod  pcrtinet  ad  portionem  hanciiberis  tii.- 
boendam.Vcl  tnim  malcvJi  tantwn  fiiperfiiBt>  vcl  tao— 
tum  fam  i  na:,vel  iotermixti.maref  fetmiois.  Fr  imo  cafir 
voJootiacultarcs.imcgrasad  (bbolem  mafculinam  pcr* 
^incrc  ,  In  eoquc  mclioris  condicionis  eifc  fobolem 
decunouis , quam  altctius  condcmmti  cuiuHibct ,  cum 
tcris-^etiamfi  piurcs  fmt  mafcuJi, omncs  tamen  non  nifi  diroidiaro. 
eoi&quaojtur  ::  Decurionisf.ver^  fijius  m^fculus  quamuis  vnicoa. 
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bcncficio  ^mth.io/isdMfmMUruminoa  ad  rucccdcndumircd  ad  occupada  bo- 
aa  dcfiiodiiaciquod  ilioqui  Goatingefet|fif€o  lieferaiitiir. . 


£R  R  O  R  N  O  N  V  S. 
.  iMtnmiiatrfTUMiitmMfHfiiUt* 


f|Yg^fJg€)  yjli^T  I  o  N I  fupcriori  oppofitahafc  eftifi  ibtocoaliqiio 
^f^^^^  l^^l^confifcacionis  &publicacionis  bonoruin  umnium  ir- 
M  L^^^Il*  rogetur, An  nihilominus ponit  locus  cflc  l^anelU  conjhuttioni 

■  A^^Y^^^tJr^^  i ;^.vt  riiiU.f  uMc.cMp.vU.V i^dc  Ci.nnpnci\  /Ikrh  hnMJam/j^- 
Q^fi^r^^  tornm  i^de  hon.^irafertftAd  ellan  applicanda  lint  boua  libcris, 
&p.ucnuou>,aJ46(|i)c(c€UiidumInierij&  tiiterprccum  omnium  rcntcn- 
agtiadt  ik  cognads  ex  latere  vftfue  ad  tertium  graduni)  priufquani  fiT»  ^ 

^i^de6Q^ur.E|€ic  dubitacionem  quod  vt  fuperiore  capiteattigimus»Sta- 
tutaomiuaqttamumuis  ftriSt  iuris  cfl'cdicancur»re€jpiunt  lamen  paffiuatii 

'  intcrprctatroiicm  adcoquc  cxtenfioncaiure  communi /.i.jJ.  \.  D.demtiner, 
honor.Bm.ad  l.omnet poPu.'f-,ver/jc /ecundo  ca/h  D.detnfht  tur.  Qiiicint 
crgo  llatutuift  alioquinodiofum  iumct  uucrprcraiioncm  ab  cocoiiiiijuni 
iure  quod  ludiniani  coniUimio  induxit,  vt  libcroruih  & parcntum  faJtcmt 
fi  non  etiam  agnatonim  ac  cognatoruni  potior  caufa  fit»<)u^m  fifci  ?  Addc 
4|uod  ii^em interprctibus placct^non  eite  in  pdteftate,  &  nrbitno  iudicis 
vtbonorum  pui)iicationcm  vllo  cafu  irroget  contra  difpufitioncm 
jiAt).  bon»  ddmnat  rum ,  aliot^ni  fi  contra  tcccritjcflc  n..Il3m  ipfo  itire  fcn- 
tcntiaai  tancjLiam  contra  Icges  lataii) ,  vt  rrjCtat  Dcc.  coaf.  252.  numer.  5.  & 
M^vUl.inifi^i.nuTfi.i^Sc^.D.deiurifd.oMn.tHdtc.  trgo  liuulitcr  diccndum  vi- 
dctur,vcl  nullius  momenti  eflc  ftacuta  c^ux  exprcllim  pugncnt  cum  illa  con 
ftitutione  9  vel  nc  Dugncm  fic  efie  intcrpretaiicla  t  vt  ia  iis  quoquc  cadem 
conftttutiolocomnaDeat.  QuaeratioeritfiMrtiorfieorum  iententtam  fe- 
ouamur  qui  iusftatutarium  pra^torio  comparant,vt  derogarc  quidem  pof- 
«tiuriciuili»ficut  prartorium,fcd  non  in  totuni  tollcrc  ius  cluile/.  la*  autem  7" 
7.  *D.  de  iu/ltt.  (-r  tur.  I  ollcrct  namque  omnino  ii  poflct  faccrc  vt  liberis 
quoquc^  parcntibLrs  iifcus  prxicrretur  ,adc6  vt  ncc  portio  vlla  bouorum 
liberis  rclcruarctur.  Atquc  ita  ulcriquc  magni  viri  luitiunt  quos  rcfcrt  • 
Antoninus  Teffaums  Deeif»VedemmtA9SjiiimertiJrrc(\ucaAat  umen  fi:ho 
la  interpretum  contri^foirit»non  cfTe  locum  NoUeUxcbDftttutioni^qnoties 
tonorum  publicatio  ex  flatuti  lorma  irrogatur*  £tre^.  Nam  cuin 
publicari  bona  nihil  aliud  fit  >  qtiam  in  publicum  arrariym  rcdigi  & 
fifco  applicari,  apcrtiora  fancfunt  hoc  cafu  vcrba  flatuii  ,  fiuc  dc  pu- 
blicatione  loquantur  ,Uucdc  cunlifcatione  >  quam  vt  mtcrprcrationc  vl- 
larcftringi  ac  icmpcrari  poflliQt ,  tum  cnim  rccpiunt  ftatuta  mtcrprc- 
tacionem  etiam  exten(iuam  pafliu^iiiure  communi ,  cua)  aliquid  in  its  eft 
•ut  obfciirum»am  ambtgunm  qoodaliqoa  cgeatinterprctationcyiione.' 
tiam  cum  nulla  in  verbis  obfcuritas  aut  ambiguitas  cft.    Qqo  ca» 

ftt  fi  d>  iis  bnSOk  fimftjKuta  ^uiftacucadi  iial>ucrimpotcftaicai>  aut 

« 
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(alttm  ab  lis  confirniata »  ^ui  confirmamii  iui  habuerim ,  (alicqutoe* 
<|ue  vimincque  aomen  ftatarorum  meferencur}  aoid  obfecro  impeciire  po»* 
icftiqtioiiiinds  etfefhim  illum  habeaor»quem  verba  demonftnuit  ?  ^itr  er-  ' ' 
'  (pvel  libcris  velparcntibus,vcl  etiam  cum  Iroerio  tranfuerraltbiisapiilicc- 
sbua quod  ftatUKom ttm  difcrtis  vct  bis  applicat fiico  ?  Piane fi  ftatntt  verb» 
fic  coi)cq>t3  proponcres,  vt  nccjuc  publicationis  ncque  confKcnrioiTis  men- 
tioncm  faccrcnt  .••  fcd  tantuiii  iiiiiifnonisautadcmptionis  bonorun) ,  facilc 
sdmitteremlocum  cRct/itfh.  bon^  dafnnMtorHM  t  quia  ncc^ue  natuti  vcrba 
rcpugnarent »  ne<^ue  deficeret  arouitas  conilitutionis  ijux  mcliorem  fecit 
coMcioncm  delcendeiitiom  in  iotinitam  &  alcendeatiom  vfquc  ad  tertiaiir 
gradnm  quj^m fifci.Nam  ftatutum  irrogans  amlffionem vel  adeiiiptiooeor 
bpoorum  ct  quemvltimo  fuppiidoafiiaiubetcoareoritcnmtorccommw* 
tli  &  vctcrc  8c  nouo,  nquidem  cx  vtroqnc  pccna  eadcm  ami^Iionis  &  adem* 
^tionrsbonorum  infligitur,  quanniisjnalium  atquc  alium  fincm.  Etcnin* 
wrevctcrc  idto  auftercbantur  &  adimcbantur  bona  omnibus  vlrimo  fup- 
l^iicio  damnatit  vi  fifco  applii^eotur»£x  nouo.  autcm  iurc  iJeo  auticruncui». 
^rnponvifiilo  ftttimMvtljidl^^j^^^ 

"^isnnibus-illiadeficienttbusfi&oappliccntur.        confet^uens  etiam  cft 
fM  quod  pafltm  aoftrr  iadltant «  Prasfiimi  ftatucmes  in  dnlM9i(olbiirc  con»> 
fbrmarele  ruri  communi, etiam in  iisin  qnibu«:  a  iurc  communi rccedereff  - 
Voluiflcnt,  potuifTent :  Atcum  ex  ftatuti  vcrbis  non  folum  adiinunturbon» 
condcmnato  fcd  etiam  applicantur  fifco ,  Apparct  maniicftilTimcid  ac^^uiur.         '  • 
'      "fiii^Te  a  ilatucntibus  i  vt  nec  ad  hberos  priniumynecad  afcendentes ,  fcd  re^ 
iSIJai  fifinim  bon»  tranfirent..  AHb<|ui^  noa  erat  cur  Juftinianu»  abro^ 
-^Hfecti^vetera*fift«rfiiru]  iftap^^ 

iSerts  aut  parcntibos  «cdttfoB  fiRO  appiicarentur..   Atqureonistt  JiN 
ftbiaiius  hauddubic  iuravcteraifs  verbis/tf^^^jfiw/rrimrfw;»^'^*^^ 
/  Jfca  tM  appltcari ,  ftd  fnjutdcm  haheant  dtfcertdentes ,  ^  afcendentes  vf^ue  aS 
Urtiiun  gradum ,  eorhabere,   Perinde  igirur  fatendum  cft  ius  iJIud  nouiffi^  ''^T* 
^       inum^uodapplicat  liberis&parcQttbus  ad  tcrtjum  v(qac  gradum  bon» 
mkfeaawii  ^poi^  corri^p  per  ftatotr^  Jpur  itlK  ip€h  bon»  ap^  Jicanc: 
JRo  t  tfoc  laigbiJRireiioflc  loa  iBud^  ITttKmliacufn-      i^rc  ftatotiriai 
'   "fcaaOlhiiif.t|iiiaf  »  qua|tt  cwin  ture  ilfe  vciere  .qjied  i  jtiftiftiaoo  eat*. 

preifim  abrogaturo  »  pcr  huiufmodi  ftatuta  rn  Vl^m  rcuocatur.  Et  ita  Bar-  *  ' 

/j  toliis  quoque  ftntit  ad  U^.  i.  D.  de  honor^damnat.  cnm  ait  i«  plcrifqtic  Ita*- 
I .  tjfe  ciuitariDus  ftatuta  clTc  qux  tam  priuatis  quam  publicis  criminibus  pcr>. 
I'  irrogant  r  ctiamcum  pubJicatione  bonorum.i  eiqae  reniari  opoi«> 

1     Klcrei   Ncqnc  eft  qu6d  qtiis  pro  eomrtfMLllattmlraNiciaraoa  aia|^ 
'     |M^i9^tum  rolli  itttciidlcpWftatiitafiom  qu3Uiv  perpiJBtoiibiiBi  lifaybli.  .*« 
^  vtfl^pltts  authoritatis  habent  fiatuta  qoam  edida  ptnwyaitfi  r  vcl  cBi^  / . 

fj  <-^j||t!maxime>:qu6d  lcgum  vim  &  potcftatcm  habcnt fiue  ab  IfSConditaiinr>, 
;  '  *^Binepercos  coiifirmataquilc^iscondcndx  ius  habeam,  Ciiiii  tamcn  edi*  v 
1""     ^  Practorum  ,  ncquc  Icccslint,  ncqueUgi  limiJcsconfttlutioncs  ^0- 
' ,  ^memlnftit^  dehw9r^p^&,  Vndc  eft  quod  vulgb  dicituri.  quicquid  j»o-»^ 
tcftfi«rs|wkgi^,jp»pfe  ,  vt tgadiaraoftiri^^ 

Jb^mque  ad  /.  vltim,  §.  tptofid^iitfmiimi'  O  ^^€*.Ttr^.  ^it  nec  fiatti% 
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Keque  rur fu tn  ttm  iUwl^ft  tollere  ius  ci u  ilcquain  corrigere  t  cum  pcr  fhi , 
tutum alijdcfcrunturbona conJcmnati  (jvam  quibus  ciuilcius  dcfcrret.Id 
vero  cti5  practor  faccrc  fuo  iurclpotuit  dJ.tus  autem  j.D.de  tufi.-:s  /«r.tecnqi 
in  proponendo  cdicto,De  bonorun»  poiTe^TjonibusjEx  quo  &  emancipatos 
]ibcros.&  cognatos  &  picrofc^iic  alios  ad  fucccilionem  honorariam  inuita- 
uit.quos  ius  ciutle  non  agnofccbatyvc  prs£iturIufiio.  m  hfiitJtuuLdihimfi.- 
pojfeji,  nepe  quianec roccederc illos prohibebat*Si  enim  prohibiti  fiiiflcor 
ifti  iure  ciuili  iucce<lere noo  potuillctcos admittere  Prztor  n ifi  toUcniloim 
ciuile  ac  facieodo  contra  Icges  t  contra  quas  ccrcum  e(l  nihil  eum  taccre  po. 
tuilTc  fcd  rantiim  praitcr  leges  Lnecnon  iZ.^.jnoadefUs  D.  ex.efnib.  cauf  ma-  ^ 
wr.iw  inteTr.refiit.po[i.l .cnm f^onfts  iz.j^  fi  res  iaIu fit  D.de  Pubhc.in  rem  aH.Su 
militer  igitur  dici  poteft>c(Uin  adniiliaconiparationeiuris  ftacutaiij  fcpr^- 
torij,Non  ideo  vicleri  pofle  fiiblatum  tosciuilc  per  fiatatiriiMi«am  i  fiatoea 
tibus  0i«%am  qufcquam  fiii^  contra  ieges,  qn^cl  bona  condemnati  quat  lex 
JuAiniani  liberis primum  &  parcntibus  applicaucrat^per  (tatutum  appliccn-  , 
tur  fifco.  Id  enim  tta  demiim  vcre  diccrctur»  (i  luflinianus  odio  B(ci  prohi<s^ 
buiflctcxprcitim  ne  qo.ib  jnorum  publicatio  &  confifcatio  irrogari  vn- 
quampoflct.AtnoniJprohibuit-.fcd  lanrilm  iuflit  vt  libcri  &  parcntcs  vf-  , 
quc  ad  tcrtium  graduui  rifco prarfcrantur,  ncc  rurfos  tuturis  lcgibus  Icgcm 
dixit  iuilinianus,quod  nec £iccrepotuic  fed  tamikm  prartcricis,  &  vetcriboi 
vt  ipfe  loquttor.  Qtiat  cikm  cx  vcra  fcAaqoe  iuris  rationc  condcmoati  ben» 
fi&o  addiccrcot,Non  valde  erraoerit  mco  iodido  qoidixcrit  >  Statuu  illa  (i 
qnacflent qoat lul^imancam  legcm  apcrta  vx  v>Ilcrcm  ac  dcJcrent  vt  tifco  . 
anrc  liberos  ?(rparentes  Iocum  apcnrcnt^ficaccipicndaforcaut  ad  iurisci-  ,' 
uilisconfirmationcm,potius  quain  cxtindioncm  pcriinercnt.  lus  enim  ci- 
uilc  vcriusillud  cft  quod  cxiuris  rationc  prudcntuiuque  authoritate  PO» 
tius  quam  cx  ludiniani  velTriboniani  mentearftiinatur.  Taotiim  abeft  vt  ^^ 
valerc  poflGt  argumemuiqood  eemrariae  opinionis  afiertorcs  adferunt  ii  lud| 
.dicc  adftatutUtQuaiinon  magisa  Ilatuto  quamilodtcefieri  aliquidpoffl^ 
quod  pugnct  cu  nipradiLUNoucIla  Juflin.conftitutiooc.Nadciudicc  cer-' 
tuquidc  illud  cfljnon  aliam  poena  pofFc  illu  conOitiicre,qu^m  quar  lcgibus 
ccrta  &  ordinaria  pi^fcript.i  ej}  /.i.f.Kvcff.^im  fi  (jHidern  D.ad  SC.THrp./.orm  ■ 
dt  jei^.D.ad  Mi4*jtap.   Nifih.ictcnus  vt  ci  cui  pcciiniaria  tanium  pceiia  iure 
ordioaiio  itrogancia  fuit,ctiam  corporalcm  poHlt  mBigerc,vt  dc  illius  fama 
^CKiftimattonc  traofigattCuius  ladburam  condcipinatus  alioquincx  pccunia 
m|0i)dcmnationepairuru$  faiiCstl.^uiJfrM  15./.  pcenagrauior,  D.  iikis  ^ui 
mtji^fion  i»ftttmmvtM^f»sdumpiuZ>»derem:lit.vbi  mcndum  graui/ii- 
niumcftquodncmoq'!cmvi.lcritn  hucufqueobferuauit,  in  verbis  lUi^Jt^ 
tranfallHmde y5»«ra///,Lcgcnt]u  cnim  cft  non  de  futHre  vt  dc  periculo  fururi  • 
teporis  ea  di*5tio  3CCip'.uur,qucmadmodu  acciperc  coaaus  nollcr  fuit  Ac-  ; 
cprnuSfNcerurrum  de fnrtot^l  in  quibu  dam  codicibus  legi  AccurGus  idcixiA^ 
^^l^t^cd  de  fnmd ,  Nato  £icilc  errore  es  totidcm  (ere  mcrarum » aut 
fet^iwjl^m  quibus  lii;pratiIIaiconftant,(tmilitudincJdqaccxtotios|.  iei^^ 
^i||lem  nec  Accurfius  ignorauicadc^  apertum  eft  vt  nihii  dici  poffic  apcr*  . 
tnis.At  inftatucntibus  qui  flatutorum  condcndorum  poteftati:m  &aotlio^ 
riratc  h  ibc  ii  liue  lure  proprio  flsic  cx  fupcrioris  Iiccntiaiqui  etiam  condcn- 
daclcgis  ius  habercr,!or.gc  tiiuciiuu]  uii  cfi:  cum  illi  fi  non  Icgcui,faltcin 
If^tumilcconiUtuaoiKmiaccic^viiuK,^^  aibiuio  ilatucre 

"  idquo^ 
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ex  reflevtiUtiitc  populimagiseflevideator »  (edctiam  ladlcibiit 

fyntfcribere  quid /cquemiuni  lubeanta&iadicandum.  Noncrgobonail* 
atiocd^Iudiceaditatutjm:  vc  nequc  aiurePrjetorio  aii  lus  ihtutarium» 
vcl  ob  idmaximCf  qu6d  nuIJ.i  vnquam  Icx  ant  Principis  conditutio  fuit» 
-qua:  Prartorum  cdi(^is,  vt  lex  Hortcnfu  plebifciris ,  vim  Icgum  dcdcrit, 
Qijam  caoacnhabcQt  ftaiuta  vel  pcr  fc^  vcl  pcc  coniirniationcm  cofum  dc 
ouibus  dttbitari  iion  poflit,quia  coadendc  legis  aathoritatem  iiabeancicuni 
uatipfirupralcgeSffVteflecredantiir»  Aereoeralaatonuies  qui  rupremani' 
*in  territori  o  fuo j»otellatem»vel  k  Deo  (blotvel  ab  ipib  popolo»  vel  deniquc 
i  fimiaio  Poatince»aac  ab  Impcratofe  accepcrunt. 


null 


EKROR  DECIMVS. 

O  N  D  VM  abfoluimus  inftitutam  fupcriorc  capire^ 
Dc  pocnipublicationis  pcr  ftatutum  irrogjt^difpu- 
tationem.  Namqui  exnoftrisintcrprccibusnobiffiA 
fentiantyStatuta  per  qoe  non  tam^  damnatio  capi« 
tisyfedetiam  publicatiobonoriim  irrogatar,  fic  eifie 
accipicndavtfialimbona  in  (ifcumtranfcant,  lie^je.  • 
non  dcnnrcxcondemnaci  dcfccndemibusy.^uieipt 
boni  fibi  applicari  vclinr,  li  rurfum  in  rrcs  diuifi  funt 

  11  volunt  vlquc  adco  fifcum  pJcno  iure  fucccdcrc,vt 

,.v,.. .  pcn  u<i  b  MK^riiin  p  jrtio  liberi«rc(cructur  a  ludicc,  quibus  nuHj  per 

•  ftatutum  fucrit  rcfci  uata.  Alij  featentiam  hanc  qaaii  nimis  inhumanam  6c  * 
^detem  damnantes  •  ha^kenns  temperandam  eam  patamnt »  vt  pars  ali- . 
^naliboris  (eratndafiti  Eanimirum  auam  vctercs  Icgeslibcrfs  conccdcbfit 

to.C»t9d.m,Dthn.pr9fiript''i^i(\  ^  quando  totcrani  libcri  vf  ctijin  vnlucrfk 
bona  iis  rclinqui  arquum  vidcrctur.Quo  tamcn  cafu,fpccia!i  rcfcripto  Prin- 
cipis  opus  crat ,  cum  cxiurc  communi  cuiufcunqucnumcri  iiberis  non  nid 

•  dimtdiam  partcm  dcberi  placcret.Vndeilludetiam  fiebat  vtlibcfii  cius  cui 
dimidia  tanlum  pars  booomm  ablau  effetipartes non darentar  dJ.i,Th  kt» 
nkimimtttn  •Qgtafiiatisfiip^rqueliberisefredcberetndimidiaui  pane|ii 
haberentbOnorompatria»  ^oactouexiaiiecommuniadfifcutn  pcrtinerc  ' 
dA|iiirent.Intcrprctantur  autcm  nt>ftri  plurcs  cffc  Iibcros  non  fi  duo  tatum 
finr^jiiamutsdici  Jblcatpluralem  clocntioncm  duoruni  numero  contcntani 
eflc  vul^.l.vhi  nHmtrui  \i.D.d<tt(}tJ;.ft:d  Ci  plurcs  fint  quam  duo,puta  rrcs  aut 

3uatuor>vtexcommuni  aliorum  f€ntentiatra<5tat  Antonin.TciWior.dec.Pt' 
im.to^tt,y  Vid6t  cnim  de  filtis  etiiinploiilinameio  agi  plenfq;  inlodf 
i  in  oiiibos  o&  ni  fi  dimi%  partis  mSiiOwfit  omnibas  Ifberis  appIidUtt  vt  Ixri^ 
.4fidtptrtmm0dJJtfm4nd9.Dicomitttdtfiiihtyo  Autcdt  Uhtru,  ne  quis  for  ' 
Jtc  pro  intcrprctibus  rcfpodcat,Iibcroru  ippcllationefiliu  etia  vnicum  figni- 

^ti^Um^fi^^if^^^^^ffr^kfy^  ^"^^  rcripcacft 

AAA«  ^ 
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fff dJ.cttmrMio  -j.^.fipturet  D.  dt  hnit dsmnat,  fi  ploces filios damaaiitislit» 
beat>non decfle excmpla  pcr  qu^  pluribus liber^s  onnaia bonadamiiacj  con*  . 
cefla  (int  ^  Idcmque  iuris  etiam  hodie  voluntobtincre iis  in  ]ocis»tii quibof 
adfunt  vcl  cdida  Principum,vcrftatuta  ciuitatum  qux  irrogant  pcenam  con*  . 

.  fircationisjVt  fcilicctbonaomnia  Jibcris  rclinquancur»(i  plurcsilli  fint  qiiam 
duOyatc]uc  ita  inanis  <?v:  illuroria  fiat  hoc  cafu  conljf  .itio.   Tcrtia  &  mcdia 

.  eorum  lentcntia  cft,  ^ui  ncquc  tani  inhumaniicr  trjctant  libcros  condcm- 
nati  vt  nullam iis partcm  bonorum  dari  vclint)ne<|uc ruriiis cam humanitef^ 

'  vc  vel  eafdem  portiones  quas  olim  dabat  indulgcncia  Principis  iis  dsndas 
hodieputcnt,  multo  miniksifcro  bona  vniucrfa,  cuiufcunque  tandcni  ilK 
fntnumcri/ed  hoc  adhibitotempcramcto,vtlcgitimam  portionem  folant 
habcrc  dcbeant,id  cft  tricntem  vel  rcmifllmjpr»  numcro  libcrortmi.Qunrn 
fcntcntiam  non  '.iicdc)  in  Mcdiolancnfi  Scp.utii  rrccpram,  fed  ctiam  m.igis 

•*  communiicrab  intcrprctibus  probatam  cllc  tcllatui  iuhus  Ciarus  wptAil» 
* €rimfn.^Hi^.y9Miimr,i6, ver/.  videndmBif ,  llcctco  noniinc rcprchcndar> 
fur  ac  propcnK>dum6I(i  notctursi  Teflauro  Dtctf.  ;p8.  paul6«ante  finem» 
Confulto  tacco  diftindionem  Saljr^ett  d,  /.vlnm.C*dt  io» .profcript,  An 
'bonadamnati  fint  exigiia,anmulta  ,  Vt  licxigua  omnia  pluribus  filiisrc- 
Jinqucnda  (mtjfi  vcro  n  ulta  etiam  pliiribusfihisdimidia  t.inriim  tribuatur. 
Nam  ncqucSaJycetiis  ipfc  ,  ncquc  pro  Salyccto  alius  cjuifcjuam  aut  lcgcm/ 
auc  rationcm  vliam  allegat  pro  huiufmodi  diftinctione  confirmanda,Excc-  ' 
pto  folo  prxtcxtu  humanitatisi&  fauore  libcrorum:  Qui  tamcn  il  tantus  cf» 
*Kt9Vteias  intuiturationem  iuris  omnem  viofari  oportcrcty  quidni<alioram:' 
|K>ti^opintoncm  tanquam  humaniorem  rcqueremur ,  qui  in  magoo qiii- 
dem  patrimonio  didingui  volut,an  plurcsiint  quam  duoliberi necne»Inita 
d.  /.  chm  rafioinprincip.  cr  $.Jiplnref.  In  cxiguo  autcm  patrimonio  magis 
probant  vt  indiltinctc  totum  illud  relii)qucndum  lit  tiho  ctijni  vr.ico  pro 
ahmcntis.Non  cninuictucrunt  qui  fic  diilinxcrint,  vt  fupradicto  loco  refcrt 
Tcflaurus ,  vbi  tamcn  addit  ncQuc  iurc  vllo,  ncquc  rationc  aliqua opinionc 
jllam  (undari.Ergodetribus  illistantiimrententiisquaspriprelocoretn-' 
limusdclibersd  poteft  q^uxnSpotius  fcquenda  fit.Primam  duo  potiffimiim 
ai'gumcntaimpugnant,vnum  illudquoanimiaduca  vidcatur,  impugneiq{te 
cuidcntcr  faiiorcm  libcrorum^quibustamcn  ratio  naturalis  quafi  Icx  quarda 
tacitJ  parcntum  hcrcditatcm  addicit ,  vocando  cos  «d  fuccellioncm  vclut 
dcbitam,  Proptcr  quod  in  iurc  ciuili  fuorum  hcrcdum  nomc  cis  mditum 
ell,ita  vt  ncc  iudicio  ciuidcm  parentis  nitt  meritis  de  caufis  ab  eafucccnio»» 
ne  fummoueri  pofiintsvt  clegltcr  non  minns  quam  veri  Pauliii  noficr  (crh 
piitin  libro iUo (ingulari  qucm  ex  profeiTo  compofiiit  dc  portionibus #  qiUB 
iiUerisdamnatofumconccdunturfCx  quo  fumpta  cft  /.  CMm^ratiof^T^ndi- 
ii0ft*damnMt.  VbiaitobhascaufasxqiTinTimum  exinimatum  efTc,.eGtquo« 
quc  cafu  quo  propter  pcrnam  parentis  auftcrt  bona  damnatio  rationcm  ha- 
bcri  hbcrorum  nc  alicno  adinilTo  &  tacinorc  grauioran  pcrnam  luercnr, 
quos  nulla  conttngcrct  culpa  intcrdum  infummam  egeitatcm  dcuoluth 
'  Qgod  tamen»  inquit  •  c«im  aliqua  moderatioAetlefiniri  placuic  ,  vt  qui  ad 
vmuerficacem  fiicceflionis  vencori  «rant  >  baberent  fidtem  concems  cx 
ca-porcfontf.  Aherumcd,  quod iUcutaiflaquaebononim  pfiblicati6«> 
JWmiiro||^ot  iis  ^ria»<aribus  ^bi»  ca,NoiiciU'  JnfiiniaiiioosfHcutio 
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'  fnftulcntt hoc ipfo  qaoderogant ittri  oouiffimo « vi Jcntnr rcpctcre  >  & ia 
^futn  rcdituere  iiis  vctus,c]Uod  prudcntum  tcmpnribus  obtincbai,qu6dque 
luftiiiianus  abrogauerat,cx  quo  iiirc  ficut  obfcruabatur  vt  conc^cmnati  bo- 
na  publicari  1  &  hfco  dciern  oportcrct,ita3^illucl  ,  vt  cx  publicaiis  bonis 
portio  daiHdia  libcns  tribuciccuriadcoquc  ^nmciU  (uccdiio  ii  Iibcroruai 
numertts  \d  fuaderc  videretur.vtl»  W.$//>/i»rarJn  toto  nilmque  iur^  id  ob- 
tinet»vt  liiblato  vel  amifTo  iure  rouo  fuperfit  vetus ,  /.  <juod(t  duj^Uti  91.  ^# 
r^uUur.  Porro  non  potctl  vetus  fupereflc  nifi  cum  oninibus  fuis  qualita* 
tiDUSf&  condifiionibus.  Ergoftatuta  cjua;  publicationis  poenara  ^  lufti- 
niano  antic]uatam  rclrituuiu  ,  nccclTario  fic  accipicnda  funt  vt  cac  !cin  por- 
tioncs  libcris  confcrueiitur  ,  quas  ipfis  confcruari  placcbat  co  tciijporc 
quo  bona  publicibantilr.  Verum  hcilisad  vtratnquc  obicOiioncm  ref*- 
ponaocft.  Ad  primani  quidem  polfc  dura  vidcri  flnuta  que  publica- 
tlonem  bonorum  damnatje  (tcirrogant  »  vcnullam-penitus  habcant  ra- 
tionemltberorum  9  (edtanKn  cum  legum  vim  habeant  •  dc  iis  ver« 
bisfcripta  Hnt  qu.r  nec  Jubitationi ,  neciuterprctationi  locum  vnumrc- 
linqnant  ,  nihil  aliud  dici  poffc  ,^quarn  quoci  de  Icgc  Iulia  Vlpianus 
ait  in  fpccic  legis  prefpextt  12.  D.  tjut  CT  /i  auihus  matwm.  ptrquam  du* 
Tum  quidcm  id  cile»  icU  ita  lcgcm  rcn|nam  clic.  JLtvcro  lam  olmi 
ita  ius  erat  vt  portiones  iilgr  cx bonia  condemnati  libcris  tribuerentur  non 
tam  ratione  altquaiure  fubnixa  9  quilm  t%  Induf&cntia  Principali » vt  lo^  * 

,  auun  ur  Iniperatorcs  miiQshg»  fndnJt  ^kif,  ^^ue igitur hodie nccef- 
^riacftdia«|udulgentia,  vtpcr  conSfcationis  pornamquiteir  fiatuto  ir* 
rogatur  non  adcb  Iib"eri  Ixiianrnr  ,  quin  coruin  ratio  aliqna  hahcnur. 
Qjisautcm  cll  practer  fl.itueiucs  ipfos  qi  i  hr.c  mdulgcrc  pofTit  ?  Ncc 
quodiniihs  commune  indulgcntia  ilia  principaiis  tanccm  traniierit>  ad. 
remfacit.  Potueruntenim  pro  arbicrio  Impcratorcsafpciitatem  iJIam 

*iuris ciuilis  ccmp^re  quaniiamcn  aut  corrigere  9  aut  vlla etiam i nter- 
pretationelcoirenecprudentestpfipotuifrenc.Quantbmintislicere  id  de- 
Dcat  interprctibusy  vt  fc  in  terponant  in  ftatuci  alperitatclnoderaodafcuni 
ftjtuti  vorba  tam  chfa  ftinr  ,  vt  ncque  intcrprctationcm  ,  ncqiic  vcri 
dubiiationcm  vllam  pofllnt  rccipcrc  ?  Scd  &:  in  co  palTiiu  errant  intcr- 
pretcs  noflrt ,  quod  putant  portiones  iHas  tuifie  c  lim  rcfcruatas  hberis,  & 
exceptas  ne  gcnerali  bonorum  publicatione  compreiicndercntur,  ouod  ta- 
mcnnonitacft.  Vnluer(a  enim  bona  fi/co  appIicabanturst&mBtcttvipie 
cs  in.iulgcntiaprin^lpalieas  pottionesltberisconccdcbat^  vtdifcrcefcri* 
pcum  cft  in  d.  leg,fi  dtportMtm  8.  C  de  h»,  pffcrtpt^  in  iilis  verbis  tmmM 
^UA  ffcM  deltkeris  ddtnnati  concedir.  Itaquc  admillo  ctiam  co  ,  quod  in- . 
tcr[>rctcs  volunt,  vt  huiufmodi  OatiJta  rccipi.int  intcrprctationcni  pafli- 

-Udm,vtvocant,  cx*  iurc  illo  communi  quod  aiitc  nouclluu  luflmiani  con- 
fticutioncm  obtincbat^  non  tamen  illud  confequensBcti  vtbonaoninia 
tt  ftacuco  ad  fi(cum  perctnere  non  debeanc^icd  noc  untikm  vc  fi(cus  poft» 
quim  cota  bona  occupaucrit  9  tribuac  liberis  cas  ipfjs  portiones  quai 
olim  tribuebat*  Qgomodoautemtribuetfi  nemo  ia  indiiIgcat?Quisvc« 
ro  Midulget  prartcr  noftrosinterprctes  ?  Atqui  ficut  publicatio  quar  ho* 
tlic  irrogatur  cxftaiutonon  ill.i  ipfa  cft  quae  cx  lcgibus  pubIi(for.!in  iu- 
didoi:ain,aut^ua  ex  alia  iuris  paric  oiim  irrogabatur,  Sed  prorfus  alia 

AAAa  & 
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p)ane<}iuer(biarc  indixfta  quauis  eiufde  ctlcdus  &  poteriati^tafatcncium 
€l\  noua  aliqiia  indblgcntia  ojvjs  cflc,vt  iuris  vctcrjs  obfcri  ntio  qua:  ad  au-- 
thontatem  prodcflc  an>pJius  non  potcP.,prolit  (altcm  ad  txcinplt  m.  Quod 
autem  recuniio  l&co  ob]icitur,i^cr  huiufmodi  flatuta  rcdiii  ad  ius  vctu*  ab-  ■ 
rogato  iure  nouoyncqae  verum  c(l,ucc}uc  etiatnfi  vcrui»  enetiad  rcm  tam^ 
pcrtinet*  Nam  cuin  ius  illud  vetut  luftiniano  abrogatum-fit  $  quamuis  oo* 
liropofito,  vt  libf roruro  ias  augeretur  non  vt  imminucretor >  fiatHCa aotciii> 
a\ix  publicationis  pcenaoi  nmpliciterirroganrtita  abrogentlutliniani  con* 
Hitutionem>vt  tamcn  dc  vctcrc  iure  rcflirucndo  nihil  cxprimanttOninino 
fequitur  publicacioncm  qux  hodie  in  vfu  eft  non  ex  iure  vctere  «Himadam. 
eflcjfcd  ex  fola  ftatut!  potcflate.  Argumcntocil  quod  eucnit  plerumque 
Vt  crimen  tale  fit  quod  ex  iure  communi  ncque  pcsnam  morti^ ,  ncque  a- 
miffioDcm  bonorom  irroget»  Ettameovtraquepouia  per  ftatutuo)  pro. 
aocrimineinHigaturjVtrutaprofurtosaotvtpama  ibla  publiiitioiist  mh- 
iiorum  fine  vltimofitppIiciOfquodci^m  accidit,  nemo  vtiqoediieritinter» 
prctandumeflcftatutumexiurecommunicumhis  cafibus  poena  publJca^ 
tionisfit  mcreft3tutaria,&:  aiurc  communi  prorfus  cxorbitans  vtloquun- 
tur,ncc  proindc  cx  co  iurc  communi  <tflimaiida.  Tantum  abeft  vt  cani  in- 
duJgcntia:  principaiis  imerprctationem  &  modcrationcm  poffit  adn.ittere 
^am  vetuacontticatioa<Imittebat.Ergone^uealtiscafibus]ibcrorum  ra* 
tto  haberi  vlla  poterit»  qaia  in  omntbDs  cadem  eftftatuti  pet«ftas>  nee  a^ 
liis  wbiscoficepta  vnocafu  quam  alio  poena  confi/cationisbonorum.De»  • 
niquc  cum  vcriflimunvfit  quod  fupradixi>Etiam  iu$  vetus  ita  faMffl  «ompa- 
ratum,vt  nequcper  Iibcros,neque  proptcrlibcrosconlircatio  totorum  bo* 
norum  impcdirctur,fcd  rantijm  vt  a  fiico  qui  vniucrfa  bona  occupaflet  par»^ 
corumaliqua  libcris  cx  PrincipaJi  prouidcntia  &c  indulgctia  tiibiicrctur  J,. 
' IftdefofUamt^  iJ.fi ^uandd  ^uu lo.CJt /■«■./^ro/^/i.fatcndum  efl  nui- 

-  .lam  hodie  in  ftatutorum  imerpretatione  &  cxecotione  habers  pofle  ratio« 
aem  illius  antiqus  principalis  indulgentiar,dkm  nihiJ  fit  in  &itutt  veiltisex: 
•qoo  probari  poflTit  cogcndurn  fifcum  vt  ctiamnum  nortiones  iJJas  Iibfri». 
conccdat,c,uaf  nifl  a  fifco  ipfo  poftcaquam  fuccefiit,concedamur»nec  peti». 
ncc  obtincri  per  Jibcros  viJo  modopcjirunr.   Mancnt  igitur  hjec  firma » ve*- 
rifljmaquc  fciJtcmia,fiftatuium  quod  bonorum  vniuci  forum  publicario- 
nemirrogatnihildeiiberis  caucritinuilam  pcnitus  iisportioncm  dcbcrii 
fls  bonis  con<}emnati,neque  abJurda  9c  iniqua  videri  potcft  harc  fentcntia  fi . 
fiiuori  libcrorum  opponas  fauorem vtilitatis  pLhlicae  quatfcilicct  pioftulat^ 
YtiispoMiis  omnibusdeiidavindiccntuF  ,propter  quascrcdibile  iftlotlK* 
rum,vtacriminibus  admittcndis  vcJpciEmus  quifquc  iJcterreatur.  Ger». 
tum  eniiu  cfl  plcrcrque  iic  affcdos  circ  qui  liberos  hibentjVt  mctu  amiffio' 
nis  bonorum  magis  torqucantur,&:  torrcantur  in  libcris  quam  in  propria- 

•  fua  pcribna  /.  tfit  qutdtn  b.i>.  ^uod neu  CMtf  Quam  ob  caufam  id  quooue 
«Wjwer6oWeroatomfiiifle:videmus,&  ptomifluai  parcunbus  vt  etiam 
oofthtOM>s jiecdnm  cditos  poflTcMin  teftamemo  eshcredarc,  ncc  jtantum 
bonainente&vi  iis  prodc(r<m,vt  in  /.  mti/ti  i9.1l>,'4tiAeriijrf^hi/mJid 
etiam  malo  animo  &  vrcos  afua  fucccifione  arccrcnt7>Wfwi <.V/i^4n<^- 
fvPjttm  loe>  ed.infl,vtiexhtred.D.& C.lyD.de tntHfl.rupu  Quamuisccnom. 
c/Ict  poAhumum  in vtero  roatriscxiftcmfrw  nulJam  JDgratitudjnijcaiifani. 
«c^ucAdmMc>pc5ueAdmitt€rc£5>tuifl©^  ^etu  cxhere- 

' ,  4aiiOAis: 
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JitioiiispolUiiiinijinagis  ac  u  agis  in  officio  9c  pudicitia  vxoret  COtitinc* 
renturtfdentcs  fucurunii  vtii  quid  fccus  facerent»editorsr  tanden  eflent 

parciim  miferum  ac  pcrpctua  egeftatc  laborant«nn,  cjuem  carum  ociio  pt- 
tcr  cxiiercdaHet.  Scd  nJtcium  fcntcntiz  quas  retulimus  nobis  contutan- 
dae  funt,  &  eorum  maxiiiic  tjui  putant  ita  coinparatum  iinflc  ius  vctus ,  vt 
£  tres  aut  quatuor  libcti  cx  condininsto  ruperclicnt,  vaiucrfa  condcninati 
bona  iis  appiicari  deberent  ex  dW^  .fi plwm  AdbM  rMk  i§  hn*  tUmtnu,D6 
cttias  ftncemit  &  emendattoBc  idcd  nobit  dicendiiffl  cft  proana  Dccadc^ 
nc  liic  longiores  fimiis». 


ANTONII  FABRI 

1.  O  S  E  B  V  S I  A  N I  S  E- 

NATOaiS  SABAVDIEN;^ 

S1S,ET   IN  GEBENNENSIS^ 
DYCATVS   AVDITOMO  . 

p  R  A£  S  1  D  I  S> 


Bi&£&KaiU  P&AGMAT.  ET  INTEKPIU  lYB*. 

Brjior-  fkim-vs^ 

j&i/tnttfitU  I.cim ratio  j.f  /i plHra.D.de  hn.dMimMi'  ' 

« 

^•^'^^W^©^  Jplurcsiiliosdamnatusliabeatjfcruiitur  exempjTa , 
^  '  ^"'<^^****P^       pldribus  ISbcrisomnia  bona  diu- 

(i^-:  .  .yii^M^^-j^  mnctfConcdSafim.IntercaeterairerbexfpIuniilhidt'»* 
S  ^  l^^^  fcripticuioscodem  locopaulusmcminit.  Refcrtenim  < 
tum  ex  fa5to  acci'!ilfct ,  vtqui  plurcs  filios  reliquerat: 
damnatus  cflct  co  dainnationis  gcncre-  cx  <^uo  bonorit 
-i.'  pi  hlicatio  rc^jucbatur,impctratum  fuiflc  ab  Impcrato- 
,  re  vt  vt^uciia  bona  iibcns  tribucicnturjCiuruuc  rcfcripti  rationcipfis  ctiam 
Jmpcrftoris  verbisckprenjni  non  aliam  &i{rc>c|uam  numerum  iibcrorvm»  ^ 
fcdtamenqnmeAmsineafpecicIiberitncqaePauiiine^  rc/cripti  vcrbfti 
inftendunc.lnd^que  nimirum  liberamfibifiiciilcatenBCdcogiuwil  imcrprc«> 
tcsconiiciendi  tuifle  quidem  iIlos.pIuresqi}jUBdlios»Becp^uciorcs  tnbu^, 
I^l^iiiflc  nmffn  fy  iiif  crcad  iaduccMcntd^^ 
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ad  omncs  (ignihc^n  'as.   Idcmquc  tractari  potcfl  dc  aliis  vcrbis  ilJii 
ciufdem  Icgisy7/r7/4  Wyf/irf/i^fnw/.Nam  cum  icx  iiliam  quidcm  dicit  >  vni-  . 
cam  inteiiigit  i  quamquam  ncc  nouum  eil  vi  Hogularis  numerusad  pluralis 
quoque  rignificacionem  extendarur  r  vt  ciim  lex  doodectm  taboliram  diitt 
4^4ifm  fnximnt fnmUMm  h4iktt9.Sed  exim  lex  addit  wi/HU fmrmif^uiim  dc 
tribtts  &  quatuor^pcrinde  ac  deduabus  filiabus  intcllcxit?  Sunt  autem  apcc- 
.tiora  vcrba  illa  in  fccunda  parte  prioris  didindionis  poJitat/W  mpoiesexd*^ 
funnU fHiis.  Nam  cum  &  de  filiis  defundis  in  plurali  numcro  Joqiiantur,& 
de  ncpotibus  ciuoquc  in  plurali  fupcrJliitibus  cx  lis  iiliis  dcfimiftis,  nulia  fan^ 
rjitio  eil cur  debcant  intcJljgi  dc  ilio  tantum  cafu ,  quo  nccniJi  duo  iiiij fije'- 
f lnt  ^ui  dcfan^  func»  ncc  nifi  vnitt  ex  vno  quoque  filio  nepos*  Eflet  enim 
illa  ntmta|cdupIcxreftriAio>vtraq;omniooimprobabilis.Pr9tterid  qo&d 
iRipra  Jicta  vcrba  nont|:aAant  eum  cafum^quo  foli  fupcrfint  nepotesex  fiiiis 
»rcdcfuodis,nuIlusautem  aliusexHliisprimi  gradus,  fed  gcncraUoremiL 
•  lomy  quo  fnpcrfim  ncpotescx  praidcfundis  fi!iis,  fiue  foli  ij  fintjfiuc  cura 
patrua  concurrant  qui  llt  filius  primi  gradus.  ,iMioqui  cflet  hic  cafus  pr«- 
tcrminiis » qui  tamcn  minimc  fucratprxtermittendus»cum  s^uc  faciie  ppi^ 
(it  contingcrc.   An  noji  enim  squi fieri  poteft  vt  damnatoa  tres  filios  kar- 
boerittquorum  vnoi  adhuc  viuiCt  alij  ver^>  pricdcfundi  (Int  prolc  aliqua  fi^ 
pcrfiitc,  atquevtduostantum  filios  halMierit»  qurambo  prxdcccncrint?- 
Forrofiponastrcsabinitio  fuiffe  filiosqnorum  vnus  adhuc  fuperftcs  (ity. 
alij  vcro  filios  rcliqucrint ,  fieri  non  potcft  vt  non  plurcs  Imt  qiiam 
duo,  inicr  quos  portioncni  illani  libci  is  concenam  diiiuli  oporteat.  Iirgo 
fatcndum  cft  vcl  praetcrmiiVum  ab  Jmpcratonbus  hiilTc  hunccafura,  vel. 
eam  Icgis  ellefcotcnciami  vt  ctiamfi  plurcs  iiRt  quam  duoliberihominia- 
deporuti>nori  e6  maeis  tamen  plos  qnam  dimidia  parsiisomaibos-in  co;»* 
.  munetriboendafit.  Dc  quo  n'c  dubitJrepodimusifacitvkimaparsilladU^ 
fiinfUonis  poHta:  in  ca  d c  m  lege  t)?»  4«rm  m4rM  I 
<uiu»iententia  nobispauilalaii^  enarranda.cil»- 


.  ERROR  SECVNDVS. 

I 

JD^  priutUgio  tnafenhntminttr  ttiens'  ^eemrkm  HnHmmith 
pefierierem  fmtem  d.  L^uando  quis  1  o.  JS^  jd  ifidefm^ 
utm$.%.C.d€h§it^freftr^t.. 

Ts  T  I  N  c  V  N  T  namqiic  TnipcrJtorcs  circa  Ilbcroscfc-*- 
curionis  trcs  cafus  in  quibus  aijicr  atquc  aJitcr  obfcrua- 
ri  volunrquod  pcrtiucc  ad  ponionem  iianclibcris  cri.. 
I>ucndam.Vel  enim  mtfbftayMtoiilrpiiliiBt»-»^ 
iik|nt<£minT,vel  intermixti  marcs  fcBminis.Primociiir 
voiuntfacultates  intcgrasad  fobolcni  mafculinam  pcr- 
Tijicrc  ,  In  coquc  mclioris  conilicionis  cffc  folioicm 
dccurionis  ,  quam  aJfcrius  condcirnati  cuiuflibct,  ciim 
tcris  ctiamii  pJurcs  lint  mjfcuJi ,  omncs  tamcn  non  nifi  dimidiam 
^    i.confeqittiibtr    D^rioniar.vcr^.  £iiu&  n^ulus  qi^muis  viuctts 
j>^Hcrfa.j>iifriifoiw  liMtiBlHyj 
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tcmporcfi  modh  licconccptus.   Hoc  cnim  oiiinino  rccjuirjtur^/.  /.i.jy.r./),' 
eoiUln  honorem  fcilicet  ac  mcmoriam  dignitacis  patcrnx»  (juxtcinporib.  s 
ilUf  ent  naumaiE  caeteriipt»fiiigciis,vc  conijcerclicctejir  /.  mnfiurMnds  9. 
inpoftremisillisverbis  jiMiMjfpr4er£r<iCiiri«  bM§re  ^.^/Srj^r«i  tefitk, 
Qnafi  in4ccorum  efTecac vniuciTo  Dccurioiuim  ordini  parum  coQocnicnst 
Decurionis  fobolem » tum  vcr6  maxime  cu  n  p^ures  clicnt  niafculi  qoi  ail 
■cundem  orHincm  afpirarc  aliquamio  polTinr,  egeftatcaliqua  Jaborarc.  Sc-, 
cundo  cafu  fi  fiiix  tantum  lint ,  placct  Inipcratoribus  fcruari  iu$  coiiii^une» 
quod  in  cuiuilibec  condcmnati  liberis  quibufcunquc  6l  cuiufcuni^ue  fcxus, 
Vcl  aumeri  fcruarctur » vt  fciiiccc pars  dimidia  apud curiaoi tcmaaeat  qua^  (i 
fion  fulflec  decurio  as  qui  coadcmnatos  cA^ad  mctm  pcrtiflllt  rct » Pars  alia  ad 
filias  quotqaot  (int  dcuotaatar.   Tectio  dentqaecaio  cum  intermixti  fant 
SDaresfoeminis,  dimtdtapacsmafcults  Curia:  nomjnc  defcratur,  i^eftea 
pars  qux  aliotjui  iurc  comrauni  pcrtinerc  ad  Curiam  deberct ,  aiia  pars  in- 
tcr  omncs  libcros  vtriufque  fcxus  in  vu  ilcs  portionc*  diuidatur.   Hic  vcrb 
cafus  cll,  qui  ad  fcntenti^c  noilra:  conHrmationcm  maximc  pertinec.  Naia 
quod  dc  martbus  in pluraii  numcro  lex  aic  >  ettamn  aU  duos  rcftriiigerc  vcl«^ 
les,ne  diftione  illa  tresaut  quatuor  ngnificaremortcoiioincit  neceOario  po-  - 
Aendiim  efle  ilio  faitein  cafu  tres  efle  libcros ;  Doos  uimirum  ma(culost.^ 
ynam  fceminam,  qutbustamcnomnibus  vnatanttlmpottiotidcIlbono-> 
ruin  dimidia  tribuatur  *  Nec  ficri  poceflvt  altter  veriHcentur  ca  verbl^  • 
finnHtem  mares  Curialii  fuerint  intermtxa.  Non  enim  cHcnt  intcnnixii  ina- 
rcs  li  foli  cilcnt,nulla  foeinina  :.  iicuti  ncc  ii  vnus  t.intuin  inafculus  adciret. 
Fatcamurergo  non  eam  fuiifc  iuris  veteris  rationcm ,  vt  foius  iibcrorutn 
namerasteniarias  fufficere  polTet  ad  omiita  deportati  bona  obtmcnda:Ne-> 
uuealiocaftfdebttifleliberis.conccdivnioerfa  bona  damnati»  quam  quo 
'  ciamnatusfuinrcc  decorio  fupcrilitibus  mafcuHs  fioeibliij  eflent»  adeoqiie 
malcolos  vnicusifiuc  cum  tominis.Diki  eute^ne  mafcitlM  mvfcif/squia  fitum' 
quoquecum  filix  nulla!  funt  fcd  vnns  taiuiim  mafculus ,  ®mnf:i  t.iir.en  bona 
ci  concedi  a?quum  cil,  tanquani  fiho  dccurionis,cur  non  dinjidiam  h  jbcbic 
foius,  ctiamfi  filia:  concurrant }  Qijinimo  dubitandi  ratio  non  lcuis  fubcrat 
^roptcr  quam  fitiabus  quoque  cocurrentibus  totum  patrimonium  vni  tiiio 
maiculo  relinqucndum-videreturtquod arquc totum  crat  tUe habiiuros etiifi  . 
filia  ntdla  imeroeniflet.  Verftm  non  qoacratio  facit  mafculom  fiuiqrabiliQ- 
fcmfoiminis  in  comparattone  Corif  qua;  pcr  foeminasetid  plores  n4periii« 
deacpcr  mafculum  quamnisvnicum  exciuderetor  »  Eadem  facere poteft  * 
inafcolumfauorabiliorcm  foemina  (iintcrfc  conferatur,  hnftenus  fcilicct  vt 
iTiifculus  cxcludac  in  totu  foeinina,quomodo  cxcludcrc  Curia  poflct.  Qu^ip- 
pc  quod  foemina  etia  fuo  iure  dcficietibus  quoq*,  mafculis  pr^ierrccur  Cuti^ 
In  dimidia  parte  bonorfi  n6  mtnibsqQi  fi  dealteriof  cniiiinibet  depottati  qot 
dccurio  non  fiiiflet»bonis«ger^r.Satis  ergo  eft  fi  mafiailo  decurionis  filio 
jnhoc&ueatur  quod  folus  dimidiaillam  totam  habetfqusc  C\  Ipecialis  fauor 
nullus  cflTct  ad  Curia  peruenirc  deberct,Nec  eo  minus  tamen  in  alia  dimidia 
fucccdat  cij  fororibus  in  virilcs,  ncfi  in  alia  dimidia  quar  ipfi  nominc  Curiae 
dcfcrtur,pr.rcipuu  ta.iorcm  nulluni  habcrct ,  vt  quod  hac  partc  haHct  pi  lui- 
•  legiura  116  in  diipcnUium  rororum  ver^cre  dcbcat^quod  percinct  ad  portip-^^ 
niemillamlib«rtSQinmibos1n<oiiimaiicooinedendam»wd  ^ 

•tamctfi 

• 
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tCi  m^kuias  ouiius  ciTeCjniiifl  caiucniuri$  liabcrc  poflcnC  ill  etMt^ 
lam  Cnrii  i»  iure  viniUcaret.  Ume  ^^uod  lex  aittpattBi  wam  ^ 
ii  dcferri  maioilit  CifrMiifiivjMb  acu  diceicc  aiiuoui  iure 

Riunipoft  illam  conftittitienem  vice  fifci  eamponioncni  cHtt  aalntii. 
»lum  cnmen  1«^«  maieftatis  excipiunt  Imperatorei  m  dJ.  quMnio  fMtei 
quo  ncmpe  fpccialc  cft  vt  ob  dclidDm  patris  innocentes  cjuoque  libcri 
|»onorum  omnium  patcrnoruaroiflGonc  mul!5lentur,adedquc  citcroium 
liucrforum  vndecunc|UCtandcmpr«uencrint,folisfiliabus  refcruata  pcr« 
' ifalcidia  ex  bonis  matris  in  caufani  alimentorum  /•  ^«^«^  ^.C»Md 
'  "^Ccteiikmiaetdm/fiiMnisfMkry  qaod  liabec  vuJgataledio 
wCMt/StyjlMrM  flc  cmcndandum 

vt  pro  Cini4es  repoQtmas  curiaiu.  Eil  cnim  tou  illa  di Aindio  i!c  libe- 
Hon  qui  fint  ipfi  Dccuriones,(cd  qni  fint  Jibcri  Dccurionis.AIioqui  man 
leflet  iiac  partc  diftindjio  qui  Impcratores  volucrunt  pcrfcda  tflc  &  abfo 
JttCam.Eflct  catm  practcrmilfus  ille  cafus  quo  iibcri  Dccui iuuis  ctandcnati> 
JBe^rioncsipfia4e<rem»quiumeCjUu^cqaciogic£rcq^iicntiu       vcro  ra« 

vc  dccMiooif  lilRNi  qno^oe  Ijfti  iwirtiiin' i  Pt^Sagipafiha^  & 
u  aa  eadc  lcge  ^i^$mifiitm!tm0r»fiiMt  0m4Uimw£siUii4 
^l^mide  tiraquo^ueSobole  loquatur  eo  loco  quar  nondum  (!tprbor< 
:Jipx  proindc  Curialis  ipfa  eflcno  pofl[it.liiuddcnique  in  ca  coditutionc  noi 
.^tu  dignuin  cdqood  Impcrat«rescum  tradancde  ncpotibus ,  non  de  aliit 
•  loquuntur  quain  lint  ^A:<zf/««^//^/,ad  cxclufioncm  corumilqui  forcnt 
^ui  cx  fiiiabus  prxdcfundtis  fupcrcirenciNon  <{ubd  non  (iut  ctiam  iili  a.auc 
.^poces  jtde«>4ife  tibeisumej»pcllj»faMie  centiactBntr  i4JCJ§  twiut^mh 
\  quh  cikm  WblinriDp^l^^^^^imatl  nejijuidem  tnte  dtmnatio* 

^    t»vt  appjjret  ex  rationibus  quas  Pauius  nofter  in  hanc  rem  congcrit  m  d.U 
flikm r4tio in  princip.Nan^  &  inde  cffl  quod  ait  Ld*  ^onis 6.tod.tU.i^de  bon,  fro 
^ym/7i.Dcbonismatris  (icporcata; niniliibcrisdcberiyNimirum  quia  non 
^abent  fceminx  fuos  hcrcdes  l.tUiod.i^4»  ^d  tt[l4menta  D M  honor^fefi.contr* 
.  ttMMec  eft cooatrittm  qood  Mf€»BMitRmd.i./i  depertms  i.OtidMiJ» 
• '  ^fmt^n/ififtJEJdtm  emtiicipatos.ad  portionis  qoc  ibit  JteredibM  dd>itt  eH 
«IpiMMimaionem  admittitii  mod^p«rici  fint  coIlatioiiitvOiiot  fvbiic^^^gfie- 
.lliin  emancipati  non  magis  in  patris  poteflate  funt  quam  nepotcs  iexnK^ 
^votedne  aui,aut  libcn  inpote(late.:kfamiIia  matris>(uerunttamcn  aliquan 
^ofcilicct  antc  cmancipationcm.  Atqui  cmancipationem  rcfcindit  PrartQr 
^iim  vocat  cos  ad  benciicium  bonorum  pofleflionis  cum  (iiis  heredibusiub 
idi4:ione  tamen  prsAtndai  coiUtlionit  $  PIus  crgo  i  uris  habeat  bcnfficio 
'  ij^uam  nepotet  ee  fi!it>ttttquam  habetwt  liberi  iB  fucceffipae  ma<^ 
t«  9  ^^^Jif^fant  in  potefiate,nec  vnqua  ^erunt,ide^iiei^.fii^  rctrofia^ 
ituhAppi^igitorei&pert<vibua^oiioetiktribusatitqaatoor  liberit 
^nd^nati  bontlp^us  omnia,no  ma s  qnam  vni>aut  duobus  concedi  ot i re^ 
dcbuiflc.Scd  quidrefpondcbimiis  aJ  d.§.ji plnret dJ.cumrMtio  7.  D.  de  bon. 
UmnAt, ^olus  CQimlo<;us  ilic  cl^,qui  noflios  intcrpretcs  fcrcllit  vt  hjiyM^^, 
tin<^mntnMMffi^felHMl^  iam  olmi.  adhibitam  ab  Htdi^ 

K(^diittiiqtii<r^d|Mib|^i(ivut  Ie£Upnic«qcAdoni  elcgantlre- 
ipti  racion^contui^MBlmiar  tamenintetttt|i|ntt^^  poti/Iij 
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540  ANT.  FABRI  DE  ERROR  PRAGMAT. 

iam  nobis  conftet  9  fupereil  vtdelpTacUienclationecoiiiedbitfam  |>oiic4ai 
iiibiiciamus.  1 


ERR.OK  TXRTIVS. 
D#  €0fiiu  kt  ^uihus  vniuerfA  hna  emiemndti  ulmfHtmmt  tiktrk 

v^r,>»f,IcvTivcrifljmuni  eft,quod  proximocapitcdirputauimusrrt» 
^^  J^  fbif&fbsvetuscoinpanitufii^vtnoii  eflet  fiinorabjlior  trium  , 
S       aut  quatuor  qulm  duorum  liberonim  caula  in  eaportione. 

^    coimitucntla,  quar  condcmnati  liberis  cx  indtilgentia  princr- 


«i^i^V^f^  pali  conccdebatur,  Ita  ncgari  ccitc  non  poteft ,  qi  in  Hadria- 
nus  linp.  in  eo  rcfcripto  cuiiis  mentio  Fit  />;  diR.l  ckmrtttto  7.  ^  .fiplures  Z>» 
hon.damn  t.  rationem  prxcipiic  habucrit  nun.cri  libcrorum  ,cum  dccrc- 
'  iiit  vt  Albini  condcmnati  iiliis  vniucrfapatiis  bona  conccdcremur.Id  cnim 
direrti  proBantverba  refcriBti^  Pftnlo  t^txiS^d  &  !Z)Mnv/finquit,  ffsdri^ 
mminlHmefkHmiiMmrffmfphF^mtfMemtfi^  ^erenmijtfHirit> 
nmmrmfiUermnfMit,cum  ampliariimperiMm,  heminum  adiitHenefeHiitr^mm 
peeumarum  copia  i  mMlim»  Vt  proindc  dubitari  dceofolo  pollie  vjdcatur 
qccm  liberorum  numcrum  adefrc  neccflarium  fir,  vt  iuris  rationcm  idcirco 
immutari  oportcat.Kcc  enini  cxfupradi^tis  vcibis  ccrto  id  colligi ,  aut  ct- 
iam  coniici  po(c(l.Scd  tamcn^amplidimum  in  ca  ipccic  iuiilc  nunicrum  ii- 
beronim>ne£tam*pIares  qaam  plurimosliberos»^coniieer*&ciIc  c  A ,  vcl  ex. 
cofoloqii6<lnen  aliaratione'mouert-  ie  teftatus  eft  dptimus  Imperatoc 
qiuim  numero  illo  liberomm.  Quis enlm credat  ficri  potuilIc,vt  trium  vel . 
qintuor  fiIiorumfnuor,tam  infoljtam  a^t^mprimum  fbrtadis  indudam 
Principislibcr.il}ratem  cxtorfQtit?An  forte  adcoinfolitum  cft  vtqui  dcpor_ 
tantur,vc!  vliiinolupplicioatficiunturtrcs  aut  quatuor  libtros  habc.iiu?. 
Aut  quid  cllin  co  nuineroproptcr  quod  tanius,tair.quc  amplus  viJcri  dc- 
beat,vta:(^uumfudrithocvnoprartrxtu  rcccdiab  co  iuro  quod  Vulgo  Sc 
communiterfentabatdr?  Alioqui  pai  um  prudenterlufiinianus  feccnt,  qui. 
aogenddquotam  portionem  le^timz  ad  trientemivfque  vel  femiflem  ' 
pro  numci  o  hberomro » Mon maiorem tamen  panem  tribus-  vel  quatuor 
Jibcris  dcciit  c]uam  duobus  vcl  ctifim  vni,Tricnrcm  fcilicctpro  quadnntef,  • 
qui  oJim  omni  cafu  S<  omnibus  libci  is  ciai  conilitutus.Scmiircm  vcio  non 
aiitcr  quam  li  qi  juquc  ad  mir.Ls  libcii  eflc  prt  pf>n3mur.   Ita  inr.i  cns  - 
aonobfcnrc,amplumliberoruni  numerum  ncn  c llc  f\  non  nifi  trcs,  aut  qua- 
«uor  fint> ied  inctpereamplnm  fieri li  plurrsfint  quam  quatuor*  Scd  nequc 
tamiadlcsiuiflcprttdentos  vt  IilHronm)  nun.crum  vllocs(&  in/pidcnduni 
putarcnr,cx  iHo  ctiam  aperctffimeconilat>  qitod  tum  quoque  ciim  de  p«r* 
tionclcgitima  tradabatur  quriuic  natuic  dcbira  liicituV  (juartam  dimtaxftt 
portioncmdab.?prl  bcriscunifcunqiit  numcri  cllcnt ,  ciu!?  pariis  quam  ab 
iniciutt»  ctiinhAmuti  i.CMm^Mruur  6.1.  <^Hxhhper     C'     f  fiff  tejfament. 
firimus'  enim'  luftibiamis  fvit qui  ea  Jibaorum   numcro  poriioncm  it^  ' 
.te«igeodm«flcLCxiftiMiijitW(^  &abfurdoyc 

"    -  •  *  quinqur 

*  •  »  •  ^  kjui^co  Uy  GoOgI( 


ibqucIi^rommmtiorfitpMtiolegitiiii^  fi  quataorii|to^|i|k^ 

iPBfa cttMi  tamcn  m lcgiiiqM  intcftaii  (bccc^ojic  cx<]ua  portio  IcgitioA* 
jliMftinMitursp^rpetoum  fit  vt  quo  plut«s  iuot liberi  qui  rucccdunt  9  eo  ml« 
fMirOft portioneft  confc^mur/.  u»npro  m$mtm*C*  ^SC'  Orphit.  Quod  d 
tstfn  rigidi  &  conllantcs  fucrunt  prudcnics  omncs  in  moticranda  &  rctincn- 
ea  p<jjtionc  quajw  in  boivs  parcntiiii)  hbci  is  naturA"  iiirc  dtb,tain  elTc  n» 
mxibigcbacur,quis  crcdai  luidw  lilos  tjciiiorcs  iu  augcnda  pro  numcroiibcr 
SQf  uiu  parcc  dimidia  quam  condcmnati  liberis  conccdi  vuiucrant  Impera* 
iblCC^Naaipraecerid  quodcratiJiapjrsiampcrrcaudjor>cikQi Qon  quar- 
«arcflct Vt alia  fcd  dimiuia, iiiud  ctiam  moucre Ucbcbat  ne  vnquam  augrre- 
iurf^odminusfauorabilis  vidcbatur  qnim  p^rtio  legicimariaacuai  noa 
hirc  natura:  vt  iila  dcFcrrctur,  fcd  potius  niifcrationis  lantiim  r.itione.  Nam 
CU<Ti  ius  nacurx  votuuKjuc  ipfiUn  parcnti.ni  non  priiis  hci  cJitatcs  parcntu 
fiuc  in  totum>flue  pro  partc  iibcnj»appiicct,  qi  ain  pazctesucccllcrint ,  adco 
VC pc fiiutura Ipcs ^ iuiproba ibliicicudo cius ciie dicatur qui  contra iusgd- 
IhHii  feftiiiaMt^c  fiaeails  JioiMii}iit|tCHp«ii^iicdttm  occopaDdafucccflio* 
aecegitat  I.U§»fmptdere  l^MiolUthiimrJ.i^.ifntrditt^jbMvftk^  pf" 
filUr.  fublhtutt9n*  L  d$n0rii^tks  l.^uidAm^.donMti§imkD  dc!^ 
vtt.C.df  pucln.  Scquitur  vt  !n  bonis  deportati  nuliiiim  re  vera Ht  iui  Iibero* 
rum,  4UR1  &  dcporciti  &  c]ui\itiaio  rupplicioatliciiintur,amittuntbo-i^' 
oacuiu  ciuitatc  priu>  ctiam  quam  ainictanc  vitam  I  Vt  fupcriore  Occade 
ilpcuimus. Qu6 referri eciam pQtcftiqubd fcribituriM lpieg4karua  %.itt&i% 
^  /i^At.^.Cmn  teftator  ablieredc  fiiopetiifTctiVt  quicquid  ex  booistcfta« 
IM^c^a^^^^^  pcrucniiTctffiJiar  ipfiuslicrcdis  ita  rcrtituert;t,vteo  amplius  ha- 
'f^tttbqu^MlMii^  ctfe  deeotemporc  fen^ 

fi(reteftatorcmq»odpoftmoricmpatris  futurum  cfTct,  atcjue  iiJa  Diuuni 
Pium  rcfcriprili'c;N'cii.pe  qu6d  nihil  h.ibcic  poifct  illa  cx  bonis  patris,  nifi 
poileiusmorccm.Soia  jgiturratto  mifcrattoni^potuit     dcbuit ,  inoueri 
Xmperf lorcs  vt  libcris  cpnflcmnati  partem  diixiidi^m  bonorum  eius  coa-  . 
fd^crcnttnoii  uis  aliquod  natunr;  Atqoi  niRiio  iiffait.  £|opnbi^orem  clfi: 
^iiram  quf  ^  iuro  iplb  nacut^.quam  quf  a  fola  mi(crationcprofid(cituc»il^ 
4if}ue<lcfcendere  quod  omncsadmictunt  vt  fiiuorabilior  fit  lcgttima  illa 
portio  quar  defccndcntibus  in  bonis  afccndcntium  ,  quam  qua;  afccndcnti-  . 
bus  iii  dcfccndcntium  bonis  slcbctur  Lft^met/ii^.D.de  iriojf.teltnm.  l.fcrtpto  7. 
$.i.i)<x/»^-/i^^^>C(ir  crgo  patiamur  augcri  portioncm  dcbitam  liberis  cx 
(>niscond<;;naatipronuaicrpJiberorum  >  cum  ea  qux  iorc  ipfonaturae 
Wtur»  noaaugeatur?Autcoriugeri  fupra  dimldiaitf«' dUn  iQft^oianoy, 
_  'cjquilcgitimam  iibcris  natura;  iurc  dcVitam  rolusauslt>l|D!IotamCQCafii 
i^^dnacuf juiaiorcm  iilam  eiTe  quam  <Umi^i^>^"i"^uii^"^  tandcm  nufQf^; 
-ciliberosis  rciiqucrit  dc  cuiiis  bonistiifputatur?Fnrcor  non  fincmagn^ll^' ■ 
f  r^tionc  prifcisillisiif  cnujnc  cptiiiiii  lu.pcratonbus  pljcuilfc,vt  condcmn»- 
tiiibciisportioiiem  iliadimidia.a  indulgcrcnc  ,  lis  fciiicet  de ca  iGs  qnas 
.  ,  Pau^us  J^ifter  congeiij: in  d,Uum  ratioj  Non  cciam  illa  quaui  nonnulli  adfe- 
rum,(|uod  cTimcny^!^fNb|mp^  macolamnlioinB.gcre 
'uodquevnui^tiS^e^lll^irq      ibnifi(^idltur«,oec;MM  '  ~ 
eilorcon{litt^r»^mpdo  fi^ipMUif^ 
cnim  Mberi  puniuntur  c*5in  paterna  boha  vilio  J>atre  ]^ul>Iican-' 
c j^atcfi^/S^uaii^i^ccdiprci^^  '  Sed  hc  ho«  ia 
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5^  ANirrirMm*«iiicoiL'Vft 

neMnariam  confe^ttentiaiii  &  cx  ordtne  vt  vcrbis  vtar  eiulil cm  P«4ili 
is§imvm»tt*BMkm,mdm.p9fifdApA%  lciKctt  fieci  ocqoh^n^lMmi 
berit  poftmortea  tinmrclinquMli»  qui  omnia  TitiiKf  nnifitj  nn«nriiliiti|| 
tnnoccntcsfiniliberi^  pro  iniiocciiADihabeanftmQekl  tm\m  mmmi^ 

ne  habctlibcrorum  innocetiajcum  amiflienebonorum  patris  >  quaro  paiol 
ipft  viuus  patiatur  ?  Vcrum  hoc  ego  contcndo,  non  alia  quam  niifcrationiia' 
ijtioiic  indulgcri  potuillc  libcris  condemnati  vt  cx  bonis  patris  partcm  ac- 
cipeicntjquoa  aiiot^ui  durum  &  iniiuuunum  vidcrctur>cxpatcrno4cii^^ 
in  taotam  &  perpetaam*  Itberbt  delabi  cgeftitem:C«mte-liiii»  mi^«iHp* 
€ictre«vces  bonis  condeltmiati  qui  pubUcuionemjpifliiafit  cnteoBli^^iMpv 
reretor^nihil  habcrc  <!cbeant4ibieri  ^iois  inooceiitc»  i|aia  titha  ia|  fi^n% 
£imino  iure  debet:qttod  non  potoerunt  iiuc  prudcntes  noftri  finc  Hipert^ 
tOFesapcrtiuscxprimerc^quam  cumlibcralitati  &  indulgentic  prliicipsU 
totum  hocacccpto  icrcndum  cflc  fcripferunt.  Proindc  non  habent  libcri  . 
luod  conqucraturjfi  dimidiam  duntaxat  bonorum  ^ateruoru  habeant>nec  ii 
todecimtaut  vtginti  fi  voleslibefi  proponamurjcum  ii  fiimbiuse  a^recni 
'  it  rrnitus  habere  po(lent.Tantum  abeft  vc  vtJn  cafikpoflbk  •bbligiiMl. 
inanbi  omnia  cot^ccdi  dcbcrcobfblnmnumerum  libcroruro.'  Igbi^M^ 
Paulus  noflcrlibrum  illnm  finguJarfnti ex  qnn  hmfU^dd^Hm  taud  ,  ikm^ 
fcripfit  De  portionibus  quar  liberis  diamnatorum  conccduntur :  Vt  vcl  c»  1-» 
pfa  infcriptionc  fignificarct  portioncstantum  concedi  folcrc  nonbona  Vni 
uerfajCum  tame  uon  maior  effetratio  vt  de  portionibus  quam  dc  vniuerfia  . 
bonis  concedendis  liber  inficriberetur  >  Ci  tres  hbcroa  eifc  iufficerct»vt  bona  j 
ittijnraliberitrtfi^i  opdrtcrct;£«fi  enim  priu^cft  vcotfitdnoi  )|qi)4  #M 
'iirii^mcros  babeat}  Attamen  tS  frequenr.er  cuenit»iaab&  frcipiciiiiiMMir^^ 
<|ireiplutcfirelil>eros  habeat,quam  vtdooatant^m  >  quia  binarius  aMtfMil; 
duplici  vnitatc  conflringitur,Cfteri  numeri  fuprabinarium  latius paten^i  . 
ininfinitum  vfquccxtcnduntur.Frcqucntiijsigitur  accider^t  vt  bonaco|ii|^.  • 
demnati  omnia  libcris  rclinquendaiiat,  quim  vtporiioncs  tantum  fi  plct;  '\ 
apudnos  vaicbunt  intcrprctum  opiniones  >  ^uam  prudcntum  fcnicntijej^t  /*  ^ 
^ttifl negari non  poicft vt  lnittoprK$idlfain«s ,  <piin HiMliniiliMKi|i  ' 

2uo4  obicruari  (oiinMnrcnc  i^cArittoea  fpec  ie  tn  qua tcfttlpftt  «iblM  «g^ 
r  nutiicfo  libcromm  vt  vniucrfa  patris  damnati  bontiit  rn«lfiJinyi|ijt|p|  ^ 
rum,  inqui>quia  tn  ca  ^pecic  infoH^s  erat  vt  arbicror  numerus  Iitimiiiiij|  * 
id  cft  maior  quam  cfTc  foleat,&  qu2im  vt  dcco  cogitari  potuerit  inc68itul^ 
da  portiune  illa  qua^Iibcrisdjmnatorum  ex  humanitatc  indulgcrt  dcbcre 
vifa  cA.  h^n  cnim  folcnt  le^fiatorcs  in  eo  iurc  Aabiliendo  quod  pexpctud 
fiiturum  (m         tonfequentftt  tMbeBdttniVad  ea  refpicerc  quc' 
.    iutbis  &  in  fu  mma  qa»  nott  niiS  pccrftrb  cocnimn  hmtm  4«  &  fttf 
^^^ttjEP^^S^  Albino  miffc  non  tres  aul  quatuor  tantummodo ,  tAtm% 
^StqQe  aut  fcptcm  libei^sCid  enim  f2piffimiac«dit)lcd  doedec^^ 
ljcctrariffim^,a!iquandotameneuenit.Moueri(ancoptimus  Imperatorf^ 
tuit& debuittamonumcrolibcrorum.  Qucmadmodum  &  hodie  foleot 
Principcs  noilri  (i  quandp  talis  cafus  conttngat  ciufniodi  per(bBis  imma- 
nitatem  (pcciali  priuilegto  concederc  ab  •maibus  oncribuspublicis,  oi^Se*  * 
nariitlNSwiaorditttfii&hari 
4tturPrincipi  ^JilcbciiiOBfiiSbiismfiift 
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DECAD.  LXXIV.  ERROR,  IV.  ;r  ^ 

;^tisoncratl  noh  raticne  «liqua  claufa  vt  Ic<^vutur  in  (orpore  iuris>nequeali- 
;4|ualegc  fcripta  vcl€onfuctudinaria.Adco<|>necaliquo  cx  priuilegio  quo4 
Mkoiurmodi  perfonis  a  Principe  oblatum  &  conccffum  fit  >  (ed  ex  fpeciaii  in- 
'•'«hiigentia  uar  non  alitcr  conccditur  auam  fi  primum  pctatur.  Dcni(]ue  pe-^ 
;^tt  folet  non  prxdari^Contra  quam  olim  refpondcnt  idcm  nofter  Hadria- 
K  nus  pctcnti  cuiiia  pro  bcncficio  vt  fibi  ex  eius  authuritatc  dc  iutc  rc/poderc 
Jicerer,Non  peti  hoc  Ccf^  praillari  folcre  vt  refcrt  Poponiusi/}/.!.^.  crvtoH» 

■  Ur  mntep.De  «n^.tMr.  Sunt  enim  talcs  Principum  conccffiones  pcrronales& 
vpriuilcgia  fingiiJariayquarpcrfonainnoncgrcdiuntur./.i.jf.t///.  i).  dt  ecnfitt, 

9^>ir.voi  additurnontrahi  concc(7ioncs^i(bsad  exemp!u,Ha(^enus  fcjlicet 
X  Vt  cx  eo  ius  conflituatur^quod  in  aliis  pcrfonis  Jicct  m  fimilibus  caufis  obti- 
■.HeatyTrahuntur  cnim  ad  cxcmplu  hadtcnus  vtpeti  pc;f{itaPripcipc&:  fpe- 
.  rari  futurum  vt  concedat  ille  cjuod  aliis  amea  inpari  caufa  conflitutis  indol 
icrit.Q^omodo  Paulus  noftcr  jn  co  Ipfo  f.Jtpiurestzlt  fcrri  cxcmpla  pcr  qu^ 
*  pluribgs  datv.nati  Jibens  bonaonmiaconcciia  rmt>  Nc  'dubitarc  poflfimus 
;  quin  n6n  fblum  in  ca  fpecie  dc  qua  Imp.  Hadrian.rcfcripiir/ed  &  aliis  qui- 
:  bufdamcafibusidem  fadhimftt.Atfpecialifan^incam  rempetitionc  opus 
'  ^  en,&  fpcciah  conce(lione>Pra?fertim  cam  non  folus  numerushbcrorura  ius 
»  illud  (inguJjrc  poflfit  extor^uere  fi  non  alia  ctiam  concurrant^^uar  faciant  vt 

tantus  IiDeroruBi  nuir.eri^s  tauorabilis  videri  debcat,  &  lignus  propterqu£ 

recedatur  ab  eo  iurequod  per  Principum  indulgcntiam  tranfiit  tanac  in  iu« 
'  comune.Fingc  cniui  tam  amplu  fuiifc  condemnati  patiimoniu  j-yt  fi  totum 
1  inier  hbcros  qi  amuis  ta  multos  diflribueretur,  futuri  tamcn  eflcnt  locuplc- 
'*^tcs  finguli>aut  mcdiocnum  faltem  facultaturo.Definet  x<\yu  c(fe  <]uod  alio* 
^  quin  efTet zquiflimom,  vt  iis  bona  patris  ompja  concedantur :  IJLatio  n^m- 

«|uc  mifcrationis  auae  fola  jndclgentiam  iftani  pfincipalc  meruit ,  hj Aenus 

■  Jiberis condcnatifuccurrcndum  cfTefuadet  nc  fumma &perpctua cgeflate 
^laborandu  habeant,Non  etiam  hadcnus  vt  cx  tali  conccflione  dit^turouod 
'>  iionmod6afifcirationibus&vtilitatibus>fcderramab  optimorum  Prin- 

cipum  propolito  alienu  effet.  Quancjuam  no  hoc  itavolo  accipi  vt  pute  di- 
ftin«5lioni  huic  locum  cffc  fi  cocicmnati  I.bcros ponas  cfTc  contentos  dimi- 
dia  iHa  portione  quam  ex  Icgibus  &  refcriptis  gcnerahbus  iis  concedi  pla- 
.  cuit,fed  vt  nccefraria  fjt  hzc  diflin(^io  &  obreruatiu,fi  ^uado  Jiberi  petat  ^ 
Principc  bona  condcnati  vniuerfa.  Difiicilior  enim  eft ,  vt  efTc  seper  dcbet» 
•.  conceflio  &  impetratio  iuris  merc  fpecialis  & priuilegiarij  quam  eius  <\vbd 
*.  fit  comuneXrgo  vt  booa  omnia  liberis  conccJi  oportcat.  oon  illud  tantum 
^  snfpicicndu  v(i  <\u  is  &  quantiis  Gt  numerus  Iiberorum,ft.'d  ctiam  c^ug  quaj»> 
titas  fit  patrimoiuj&  bonorum  quorum  conccffio  pofluJatur* 

ERROR  QVARTVS- 

De  cerrHptAltitione  ftf  emendMtime  d  §./t ptures* 

Dqve  apparcrcthauddubicexillo  ipfoHadriant  rcfcrjpto  <fe 
quonunc  traftanius  /i  vuJgatJC  Jcftionis  mendum  fcntcntiam 
&  clegantiam  rcfcripti  fionfocdaret^iccnim  vuig.ita  Ic(5tio  h»-> 
btv.lde^que  ilks  fsutrnaft^d  €Mfedi  v^U  ^ud  ttutntfefialnmt  tt  ^tf^ 
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di  propcer  qaaui  paAit  fitHidrianuiin    fpccie  meuerj  fe  iiwiift»1ill#rff^' 
niiil.Seciumco4uisIiuius  rationis  fcaCugGt^^mix  rigniiicano.verbiiit^|ii^^> 
quibiis  caratioconccpta&:cxprcfrac(l,ncmo  cxplicar,&  Accurfius  noftcr»- 
cjuifi  ncn  viJcrit,tacct.Ac  f-iic  iatcnduii)  tlt  cxpiicari  nLlIoiuodo  polFcLa— 
tei  cniui  mcnduni  niauitcrtilliiMvnn  in  veibo  t/iantfe-ldburity^xo  cjuo  li  tgpo-» 
iias>(juoinodo  rcporiendum  cxiditnOtmiV/iW  «^i/^^ma;/»  icnicntia  rcfcripti 
aperu(fima€rit»&  eJcganciflima  9  Motum  foiiieimpcritorcm  vt  ih  c4  fp^ 
cie  paterna omoia  fibecis condemnaci  largirecur»quod  cancui  elTct  nunfyerui^^ 
liberorura,vcverendumnon  ei&tnficxcaliberaLtate^dicatciitur  /inguli  er^> 
tiamfi,bona  vniucrfa  accipercnt.  Idcnim  cftquod  fignilicant  vcrba  WU  tot  . 
poj^efl9res{c[\i\f>  eni.)i  fcrat  iis  vcrbis  illos  ctia  llgnificari,  cjui  r.o  lint  nid  trcs?) 
&  illa  rurfuin  di  5tio  quar  fcquitur  etiaji  quam  alio  (cnfu  di  njrc  ccrtc  ncmo  ; 
podit.  Nani  1*1  diiltibutionc  totoruiu  bonoruii)  iacta  intcr  iibcros»  iicri 
t^jpfcm^^tafeiitor  fingnli    alitcr  proculdubip  Imperacor.tticHf 
jt^^^Ktii^iKQni  quantqcun<|iie  numero  motus^tflec  <^liniyer$ 
lis  &  lubj^ipas  liic  error  fueht  vc  per  iinpertciamlibrarij  fcriptuni  fit  nn 
ftalfien/fjfrt)  co  quod  rcponimus  win/W  ^/m^/tj/ apparct  fatis  ex  fimilitudiniti^ 
duaruni  prioruoi  &:  du.arum  pollcnorum  iyilabarum  dictionis  iilius  mar.t-  « 
/r//.»^««^,qua:5ccxtotidcmtcrmclitcrisconrtar.  Quanquam  parum  labo-^, 
candunicll  yndc  crror  Huxcrit,ciim  Scdc  loci  rentcuua,&:  dc  ciucndatiOT^^ 
nis  nectffitacc  (acis  liqucat.  Ncc  cft  quod  quic  intcfprctat^oai^jMifini.  i^V!^> 
ci^iNimis  f eixMilMmeire  a  verbis  Pauli  vt  quod  iJ|e  ait  «Ishpliifftbasi,  liberiA^^ 
Htyfap^*^''^  inri]ii  minrifrd  de  duodccim  accipiatur.Non  cnim  i^rvt^ifk^i. 
ei^^  vtdliodccim  libcri  ilntad  mouendutii  Principc  vtdamnati  bona  9i|^r 
mma  liberis  C'<;iccJar.Poirct  cnim  t  am  cxigun  clTc  p:i:rimoniu ,  vt  non  du-i  ; 
bitarcm  quin  fi  dcccm  tantununoJo  clUnt  iibcri,i Jcni  njhilominusadmit-' 
Ci  oportcrct,£x  <^uantitatc  rii^uidcmpatrimonij  alitcr  ar(]uc  alitcr  conlli-ir 
tuenduQi  putarem jion  ab  interpretiDus»(e4  k  Princi pc  cuius  fndulgcncia  i 
ploracij6i^*Actlludicm^  esigo  vt&iii(oIicnsfit  oumcrus  Uberoriiiii 

{»atrimpmum  ciu(h[iodi,c|uod ucum  liberorum  numcro  coi^viituriin^ 
os libergs  ditare  non  po(iit>quamuis  totum  intcr  eosdiAribuacur.  Ifeie^n 
caconccfliofpccialircr  pctatur  &  impctrctur  ab  indulgcntia  Principis.Non 
quaH  gcncralircr  \x\\\  obtcnta  (it  co  ipfo  iurc  conmjuni  quo  ^imidia  paj  s 
bonorum  cundcmnati  m  omncm  caiutn  &cuiurcunque  numcrilibcris,^.^ 
dccSquc  quantutn  auc  quantii^cuquc  litpttriiiioniulibcris  conccdi 
foIft.Ncque  rrpugnet4ittoiUa^£wv/quaPaiiJnf  «itycJ^a^^  _ 
interpretcs  fac^acur  aoii  v/que  udco  propric  bic  funii  eam  poiffc  vc  d 
rniTinuniero'conceiicac(rcpontt,iIlud  quoque.tatcri  cos  i|^cc(rc  ittph 
iPaulo  libcro.s  dici  noncx  comparatiowe  vnius ,  fcd  cx  c<Hiipar3tioi>e  pfit-^^^ 
rium,ld  cft  qui  fint  plurcs  plLiribns,trgo  qai  llnt  piurinji ,  aut  ctiam  plurcs  '"■^}. 
plurimis,c)'4cmadmodam  plcrumquc  unud  latinosautborcs  ampUo{  ^ 
tioreft(ignlifiatiocomparaiiui  qHamjWcrla^^         fi  compfln^ou»^*^ 
non  podcino  ie4  fupjBilatiiifr  <ttpimi|irN^  io  fpecie  iili«s  re^v 

icripti  cu^s  mcminit  (tkm  M||i]Ei»pK;ii»  /.f  tfiiA  jfmiktUi^.u  D  Jtjijbi 
mtpT.  quo  tefbcur  Itnperacor  moucri  (c  diucuroitate  rempbris.^  iufl^cj^fiM*' 
^^fadi  alicni  ignorantia  &  numcrb  libcteirum  ex  illicito  mjtr4moii^;^ 
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S^yTto  libtrorum  mioKro  rcnfi(Teputo  l'nperatf)rcm  ,quamqoi  fit  maximus 
infoJitiis.  Qiiaiciu  in  ca  fpccie  tuillc  vci  cx  copoteft  coniici  qubdpcf 
tnnos  ^uadraginu  iigura  illa  matriinoiiij  iUictti  dmafle  proponebi^* 


£KKOa  QVlNT.VS-:* 

J)i  pprttone  legtimMrU  ^uMm  intirpretes  dant  tiberis  eiui  CHiUP 
konaperPMtHftmfim?licime»ripfcMMfHmi(^im^  . 


Onfvt  ATO  illonmi  errore^qoi  putant  EtiSliodie  f\  quH  e^ 
Iforma  ftaiuti  bononim  ojmnium  publicfftioncm  p.iflbs  fit,c- 
iustamenllBcris  ea(<icm  portiones  tribucndas  cffcqua;  o- 
jlim  exinduigcntiaquidemprincipa:!])  (edtamen  iure  quo- 
jjammodo  commtini  tribuebantuf>  aded^ue  y^itierft  bona 
fufcs^inrqpi^  i^ub,  R 
^l^ircifcatlld^Mtrarias  a!|bT\im  opinione$^  temflerant  «.vt  ncoire 

■  '{0^lft«itll.tetbtum  (polibri^bonis  paternTt^^fte^e  nirrDmtanA^miOKL  

tertra<5farijVtvllo|caui  vnincrfadaiTinatibona  fistribuant  ,  nectam  aniL 
■'plam  portioncm  v.]uam  habcbant  olim,  id  cft  dimiJiam  partcm  bonow  • 
*j;um,fcd  folamcamportionem  qux  iure  naturx  dcbctur,  cjuam  vulgb  ic^ 
^itimam,a!ij  lcgitimariam  vocant.Qu£  fcntcntia^eft  lulij  C\m  Ub-^^^intenu 
fJin,  f  «4^.  7S.ffiM.i6.  viif^tffdeifllim  ijfi^yhi  K^^omsasonem  lltiMilflle^atto- 
finto^eprehoiftii  co  nottloea&IUitmiid^i^^^  ^BHif.Ptdimiiiky^i. 
Ifedlnte  fiHcm,-  qiii  receptitorcm^lBltl^ m;irit ^IHIt^  liebis  proximd  f e.  ' 
itacfl.  Sed  fit  vttatqtie  ii  Veldit,  cdmfHem^  vt  quod  aiiis plcriftjuc  cafi- 
rc?Sfehlt  difputandum  fiabcamus  duntaxativtra fit  communior.  Nos  taci-  . . 
l^  pfobabimus  non  minus  hanc  quam  illam  falfam  c(re,licci  remperaiior  cfl  . 
fc  videatur.  Non  gpcrit  lulius  Clarus,quibus  raiionibus  cam  fwlciri  putcr,  • 
vt  new  aljb  fdrerifreodkni.tititi^  Mr^rionc  aii. 

do  breu}tatitflii^ollo^^>^cr^^^ 
jteifgjofui  vcTiSnk6r.^'Q^afiriecdubitansquinca  tcmporuitf  noilrbrmti 
CQiv^icio  lit,iVt  quifquls  Turirprudentiafn  honorificc  ac  vtiliter  proficeri 
vclir,  nihil  aliud  iiv.]uircndum  h.ibcat ,  nifiquid  in  quaquc  quarftionc  ma*  / 
gijLComtminiicr  ab  inrcrpietibus^obct^r^^om  npiTcft  Uiflicilc  aninvacl 
)»ei4ert]4^Mi>^ti^^"^'^"^  rationeewfiMdwlMtiilttVjll^  adduci. 

Vyjoto  p»4. 


'IJcntiinjlit  Ww^ebita,fauorabilior  cflTc  videator    quim  ^ 


^Hofgcntia^Hl^^^tribacbator,  Non  rolumqu^dfitminortanqtiaqiiie, 
"figttlarrt tr  lit  rrwBii^cmfi  ccrrrs  cafibus,?;  pro  numero  liberoru  acf  fipniifl 
^«e  vfque  afccdatfjplaV^i^  fcmpcrcnit  dimiciia,non  min^sfi  filius  condcm- 
nati  voicusiqua|)a({i plu^^(|lifetri  proponerenturt  Se4 ^tiftfP^  Quod  iurc  na* 

if  (ieaegetitfii^''AMBMtfBf^^|n^^ 
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vulg6 placeCjStatuto  poilc qiiidetii  minui  quotaoi  Jegicima; , fed  Jcgitimaittr^ 
iplam  ta  cotum  toUi  non  po^c :  Quo  admiflb  fru Ara  cfl  qnarrere  «ic  _» 
«Mkli  fltciiconini  im«fprttaiioiie^An  e«  mena  ftatsetitioin  fiierii  vttf^^"^' 
rqm  quoqtie  legttimam  ^ublicari  &  fifco  applicari  voluerioticto  aa 
lniffcnt  actom  en  potuiflenc.  £niiaii«r^  qu  a  m  fucilia  vtraqne  ntio  Ht »  j 
non  ftatiin  vidcbir,  qui  modo  cafjuar  iam  dirputauimiis  (Jifigcnrcr  lcgerilV 
Nam  quodadprimamprrtincr,  vcruni  cuiJein  cfl  cjuod Paulus  noftcp^ell» 
bit  in l.ckmr^tioy.inprtntip.De  iffin.dtimnat.  nacur.ilcm  racioncm  (|ua(iliB<^ 
gem  quandam  cacicam addiccre  Jibcris parentum  hercditatem  velut ad ilifj 
bitam  facceffioaem  coc  vooido,It4  vt  cnm  liberi  paivmibiw  fifcceilnic  pc^  ^  ^ 

ad  propriabooavcnttntAi.f.  Uergiiu^^itlucap^MQ^  auippcoiorQQiN 
domini  iam  viuo  adhuc  patr^  eiiftiaieotor/  mfi$fU.  DJeMtr.  ^f^fllmilS^ 
vndc &  fuorum  hcrcdum  nomcn  acccpcrunc  d, /.  citmrAti» :it(fmqoe quod^^.. 
Papinianus  inLfcrtpt»  'j,S»i.*I>-vnd.Uhtr.mi\xxx  fimul  ^  parcntom  cemam-  * 
nc  vocum  admiiccrc  libcros  aii  parcntum  fucccflGdncmiCumcconucrfo  pa- ;» 
rentcs  adbonalibcroruin  iuiaracio  mifcracioois  aduiictac  9  fic^  non  idc6j!^ 
confcciucns  (ic>vc  ip  bonis  parentum  legitiiium  iiwe  iniQn^yberH  '/Mr  ^ 
YcromfitbcikmveI  cxiproJcgiciaMeBomiiie«pp«rc«t«deberi  c«m 
Jbiis>i4c6que  &:  lcgicimam  appcJJari.Si  cnim  iurc  naturz  dcbcrecury  noii 
^gitiQMportio  dicenda  crat  led  nacura!is:Ncc  rurfum  dc  Jegitima  ifta  poftfo' 
ncPauIus&  Papinianus  fnpradidlis  locis  loquuntur,  fcd  dccotaipfa  paron- 
tumfuccc(fionc,Dequaproindcdiccndura  cUct  quoddcfoJa  lcgitima  ia- 
.  ^ant  int«rprctes»£>cb^ri  eam  intcgram  iurc  nacura:  1  fi  quidad  rcm,  prar^^ 
/dOi  BiAil^Papinicni  ruiodnatio  pevdnerec  >  qood  camen  oemo  texix 
Mtf^m  ^n<(oam  ilix.«t«  Alimkoim  eft  «ddici  parentum.  heredit«tei|i 
"^rationc  naturali  v|.paiilos  Joquicur  in  di&.  Uitm  ratiotvel  qoooi  ' 
''^j^iaous  M»  k00imwf/t^mfrinmp .  De  inoff,  tejfam*  ob  naturalcm. p;u«wnnip«  j. 
'■    ^ergalibf tos cbaritatcm, Aliud  vero  Dcberi  eam  iurenatura;  Nam  fi  tus  na-^f> 
turas  hocfacerct  nuJIaciuilis  ratio  poffct  faccrc  vta  parentum  hcrcditatc  Jt^ 
beri  arccrcncuricutn  nemo  uefciac  lura  naturalia efle  immutabilia  >  nec  vJla 
'  iurit^artc  corrumpi  pofle' /.  Mr&ci  f»^-  de  esbit  miimt.$,vltim,  hfiittit,  tnf, 

MltJfififMiKr4iMfur.fent.  ^  «Ma^  Pksnereft  oon  cAcr  ios  lioc  proprii 
'^Jljp&liikewiqaod  toris  ciuirianomen  c(l,red  ad  oamec  libcroictiS^cpcM 
patos  pcrtinereti  ques  fciGeeciMiiiraaHiiie^  fii04«giiorcic.  QuippC  cuJ  1 
incoghita  nomina  ifta  fuitatis  fif  emancipationis,  qux  fola  Icx  duodecim 
tabuIarumprofamiJiarUmdiftindlionc&conferuationeintroduxit.  Et  ta- 
mcn  ccrcum  eft prudenccs  noftroc  quibus Jocis  Joquuntur dc  patr is  fuccef* 
iione  Iiberis  addida  nonntlideiUts  ocredibus  tra^ftarc,  d.  /.  citm  rsuio  ^ 
.  „  :/kUiVi  ngoificeBtJiooidemineiiiancipacis  did  poirc:ac:,proiade' 
^  i^J^  ^  natorati»  lic^  (iat  oOTationem  naiofal^.  Nani^ 

-jQ|ptttamonuimus,1^on  quemadmodum  ius  nacuralenullum  cftflneritioni^ 
-':jiiataraIt.Sic  cconucrfo,natura!is  quarlibctratiu  fufHcicoseft  ad  coA^^toei)^; 
*    dum  ius  naturale  ,  Nec  concrarium  cft  quod  de  eniancipaiis  non  minuc 

3uam  dc  fuis hcrcdibusloquicur  Vlpianus«>i d.l.i.  f.lar^ius  D.  dr /uceejf.lt^ 
r7.t  u  n  aicIjrgiu»|empusparencibuslibcriJquetribui  petenda:  bonoruq^'^ 
^    po{rc(nonistt|Et(i4^rMore,qoodCr^O(Ki<KMier^^   inquit,qtti^"^'^' ^ 

i  prirtff  J4jgo4locaii(lei!p^ 

iUbtis>dc^|i^i 
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Vlpianusjnon  miniis  ^uim  de  Jibcris  iotjuitur}  illud  ctiam  conflac  Prat- 
tiMtmin  eftiiirequod-introiiuifc  DeboQocQmpoflclfionibnsjion  alitiw. 
"^fanf  parem  canfam  hcert  emsncipatonim  &  fiieram  herc<lam>quani  qui« 
VlfctNdic  primilm  capitis  diminutionem  illamtquarper  emancipationcm 
tont\n^\tit,$,$.fiemancipatM  D.ie hovor.^ifi.coiitr.  tah.  Qua  rc/cifla  ,  rclin- 
quitur  vtnullaintcrfuos    emancipatos  djrtcrentij  f  pcr(it,qiiodad  cffcclu 
rucccirionis,ncc  fimilitcr  (juantum  ad  paircm  fiiio  ciriacipato  fucccdcntcm, 
quia  poil  i  elcitram  cmancipationcm  pcrindc  habetur  hlius  acH  fcmpcr  ma< 
bifec  in  poteftate ,  vc  pcrinile  veram  (itetiam  patrcm  cum  fucccdic  fiiio  c- 
fiflncipato  veoire  adbona  pen^  (ua  ic  propria,quoniam  fi  filius  in  potdbte 
lHuifi(rct,omnia<)uxfiuinct  patri  LuD.fiJi^arfnt.^uu  manfimjir.  Lplacet  j^i 
ii40St<fmrJMnd,BK.  eoquc  intelligimus  magis  cx  iurc&  poteftate  fuitacia» 
quatn  cx  naturar  iurcdcfccndere  vtparcntum  hcrcditas  libcrisaddida  cxi- 
Itiinctur,  Cu^n  codcni  krc  iurc  apud  Praiorcin  ccnfeantur  parcntcs  libcris 
fucccdcnccs,  quolibcri  iucccdcntcs  parcntibusitamctfi  contracommune 
£ium  &  nacuca:  votum  parentes  iiberiafii^^mw^JljMm  etfi,  Aii ud  ni mi« 
.taiii  eft  fiiccedere  es  voto  parcnti»afe|gap^iiidai»#^     fr  ex  i»« 
fii  finenaturalis^fiue  ciuilisaut  pr»t6n|mMI(Titate.Ncc  eg^ent  votfkper^*. 
cum  fl^nacur2)liberi,n  parontum  hercditates  tis  iure  naturae  dcberentur, 
neque  fcparad.r  hac  partc  elTcnt  fuccclTioncs  materna:  a  patcrnis.  Natn  cAnsf^'^ 
non  minus  matri  quam  patn  communc  illud  fir,  vt  hercditattni  funm  libe-v 
ris  communibus  .iliqiian  'o  rclidani  vcImt,c6q!Jc  ccrtius  &  luiUus  matcrna 
hercditatem fpctarcl  beri podintquam patcrnam ,  qu6d macer femper cec f 
(■  efl«non  etlam  pat^r  /.f  m>4  femper  yD.ke  iniitt  V9emii.iJjniLm  etfi  aJ/eri''^ ' 
^ $jJ»\JMm  €maiifi!riof,  ^ihU  cert^  csofas  eft  cur  non  firtcndum  (It  ma«>; 
tMam«i|altc  pacernam  heriedHitem  liberis  debcri  tnre  natur^,  (i  ^ruiaA. 
cft  paicrnamcoiurc  ipfis  dcbitam  cflc.  Vtrumqueenim  pcrindc  &  rationc 
naturali  nititur,&  voto  parcnrnm.  Atc]iii  dc  matcrna  hercditatc  nihil  vfqui 
talc  prodicum  clh<3c  fupradidi  omncs  ioci  dc  patcrnis  tatttum  bonis  loquu* 
tur,non  dc  materuis,qu ia  foeminx  ndo^atfliit  fiios  hcrcdes  UUud  ^.$,ad  tt-  ^ 
Jtmmm  BM  kemr.polf.centrJuMMKMr1m  ^jiiMk^  Itk^uc  iiiail^>  - 
fHm  ctftiiuris (ca^per  fuit,debonis  matrisdeporuts nullam porrionem  li«j 
lNBriseiusconceikmmcde»vtdifcrtefi;rtpmmeftOT/.^r ftoft^  C»de^mi\  ^ 
frefeript.Cvim  igituralio  lurepaterralio  matcrhac  inreccnfeaiur,  Appiret 
cutdc0ti(Timc  noncam  nacurati  quam  ciuili  uirc ficri  vc  paterna  hetcditas  .4^11^' 
fuis  hcrcdibiis  lolis  dcbitacfle  dicatur.   Adco  vt  ncque  Prxtor,  qui  tamcn-r  "  - 
MiilHmuin  naturalem zquitatem  incuetur »  dec  vnquam bonorum  pofleif^ 
^p^nem  ex  capitcVndelibcripttentibvaliberismateriiam  ibcceffiontBnftdfr 
^jgg^Bfllg  Vnde  ]cgicimi,quian»afuo  Itirc  lucccdunt  matri  Itbcri,quoflWMiap^ 
.JpBllnfer patri ,  quas  condat  ncc  iiKiigert.viinre(latt  patris  hcrcditas  iiir-i^ 
''perlegcmii*iab.dcKM-attir,fcsj  facccdum  lurcciuili  cx  SC.Orphitianofilc-  *^ 
gitimi  fintliberi,&  cx  lcgiti  iio  matrimonio  nan  hgeoenerA'tter    D.  vnd^^.,, 
legit.  aut  cx  capite  c  liv^b  Hrrtoris  Vnde  cognJti  i\  fint  fpurij  leg.  i.  S.fi f«4'* 
pregnMsl.iJ.fijfnerm*  D.vtid.a>gnat,C\it  no  vero  Vndc  libcri  cum  fmt.liDe" 
tn  n«>li  mio^  im^|^*i||ft|  dictN  cftt  matris  qu^m  pMtii^^^equiag^or 
l^^ctcciiidi  Vmw^flpj^oinncalib^^ 
^fui  hcredcs,velftgy^^^g^^^g^^lfl^^ 


ir 
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^4%  ANT.  FABRI  DE  EKKOK  P&AGMAT. 

Boftripr»  tam  vero  liabent)  ptremum  heretlitatcs  hirc  natarse  llbcris  debl^ 
tase^  Ulud  vcro  falftus)  legitimam  portioncm  c^ax  inoflficioii  teflatnenti 
querelam  cxcludit  codem  iure  saturx  deberi »  Ciim  ratiooc  lcgitimae  nihil 

vnquam  intcrfucrit  an  in  bonis  patcrni$,nn  in  matcrnis  ca  pcicretur.  Scm- 
pcr  autcin  v.Udc  intcrfucrit  ratione  rucceirionis  an  Jc  patcrna,  an  vcro  dc 
inatcrna  agcrctur,vt  oftcndunt ca  qux  modo  dixitnus.  Nam  &  i  Jcirco  inlU- 
tucndus  crat  ^  patrc  filius  vel  exheredandus  &  quidem  nominacim^  vt  Valc* 
ret  tcftamemum»  non  etiam  a  matre  cuius  praeteritio  pro  exhcredatione  h»- 
MniurTituktxkeridMtr,  Injl.  Iit  quamuis  riti  £tdo  teftamento  periods 
arceaturHlius  aqucrclacontraceftamcntmiblioepatrisyfioc  matrisprop»- 
ncnda  fi  modo  quartambonorum  parrem  quoquo  rclifti  titulo  acccpcrir» 
infpcj^to  iure  vctcrc,  Prius  tamcn  quam  inductum  cffct  qucrclo!  rcmcdiuiTi 
fiuc  pcr  lcgrm  Glicijm,vt  vuilCuiacius,fiuc  quod  nos  magis  prubamu5,pcr 
interprctationem  prudcntum^An  non  cxduA  crant  liberi  non  modb  a  icgi* 
liaMtCedct&mabYnioerlafucccffioocfioc  cxhcredati  etfcat  oominatimi 
patrctquamuis  fine  caufa»  fiuc  \  matre  etiam  praEteriti?Quis  ergo  dicat  iam 
tum  debitam  liberisfiiiiTelcgitimam  lurc  naturae  in  bonis  parcntom »  aot 
ipfam  qucquc  parcntum  fucccflioncm  ?  Qa^6d  fi  ncque  fucceffio,ncque  Ic- 
gftimaeo  tcmporc  dcbira  iis  crat  iurc  naturar,  An  torrc  admittcmus  ius  ali- 
quodnaturac  poftcrius  tandcm  emerfiifecxqaocapcntnon  modoJcgttif 
ma  portiojfea  ipfa  ciiam  parcntum  fuccefiio  libcris  dcberi? 

ERROR  $£XT  VS. 

J)$  iifferentia  Ptrtionu  ^ma  Jekeeur  Hberie ,     eiti)  fUd  eUhnmpS' 
irtao  $ft  Ptnit  Lberti  condemnati.Et  de  fritttligic fitanm 
Iterediimhactnrr» 

'         ^  ^     venim  eflct  dcbttam  cd*e  pareoioai  Ibcce/fioiiciii  &• 
s^;pv;  berts  iuiciuturar,aist  (altem  legitimamin  bonis  psrentuna 
v^/ portionem ,  MaJa  tamcn  cflet  illa  interpretum  oolle<^io»  vt 

r^iv^v:^^) )  >;  ob  camcaufam  faluacfTc  dcbcatfaltcm  Icgitima  ifta  pottio 
fl^A.^^^^/?^'  in  bonis  condcmnati.Hoc  cnim  fi  it.i  cflct,N'on  crgo  debuc- 
rcs:  olitn  matcrna  fucccflio  a  paterna  fcparari  eiiR.  l.de  htit^r  Ncc  rurfusalia 
pcrtio  iiberiS€oncedicxindulgcuciaprincjpaii,quam  quxicgitunamzqug» 
rctiquod^teHnfadumnonelliJl^dnkrMM.  ^ccnimobfcniabaturinpeF* 
iSKia  pattoafti »  fi  fott^  libertus  boRoivm  poblicationem  paifus  cfliBt  ^  vt  noa 
eripcretur  patrono,  quod  is  habitoniscratiobonis  libertifilibcRusmocte 
/ua  dcccfllflet,at  rcliquatamum  pars  qu«  ad  manumiflbrem  pcrtinerc  noo 
potcrat,  fifco  vindicarctnr  dJeg.cnmratio  $./t$n  /tbertifiwnSdUcct  qnia  pa- 
trono  fua  portio  vcrc  Jcbetur  nullis  cxiftcntibus  libcris  ,  noii  quidcm  ii  re 
naturacautciuili  icd  pra:torio,  quamuisnon  finc  rationc  naturali  /.  i<  (tf  tot, 
HkD-de  hiMtrMhi  paffim  hacdebita  portio  appetlativ :  Quod  qua m  uis 
^e  legitiroa  quo<]ue  portiooe  quibultlam  locis  fcripru  fit  vr  sf»  &  'PMmumm 
9.f,^mmam  autem  ^.de.  inoJf.t:/l.  qua  &  debitu  naturale  vocauit  luuinianua 
hii./cimiei  $6»%.vft.C.eod.  longe  tame  alio  fenfu  idididu  vidcri  debct,{cilicet 
$&  vt  debeacur  aiaroiute«icd  vt  dobcattttCttiiittmi^naQArtioauiibkot»  id 

•  cft 


Digitized  by  Goc 


ad  effcf^u  adadendx  querels  inofficioii  teftamentitpoftqullMt  M  Hfift 
'4ioin  tllud  incrodu^ad  parcntum  iropietate  &  liccntiam  nimiam  qUa  abii^ 

«  tebacur  cocrcenda,cum  antea  inauditu  enfet  nomc  Icgicim3r,t3iitum  aberal^ 
Vtfiuc  rucccflio  ipfa  tota  patris  vcl  macrisjfiuefucccmonis  portio  aliquaiu- 
re  vUo  libcris  dcbita  diceretur.Atpatrono  dcbccuromniuiodo  uimtui.ipor 
tio  in  bonif  Jiberti  Hnc  iibcris  dcfundi »  dacque  illi  prarror  dimidix  paittf 
^pontm  pofleffioncm  «onbatabuLittdammodbtditthoc  vmim»vtjes  li^ 
J^«rtitfftamento  heredius  adita  fic  >  aut  boaonim  ponelTio  petica  d.  l.ilki 
AUn  frmpif» 'Ode ban9r'^Mlr,$Jkt^*iaf0tr9Jim  D. di  hon.  iskert  Con- 
/cqucns  igicur  cft,vc  quo  cafu  dequcrela  inofficiofi  ccftamenti  tra^art 
non  pocclt,  nec  illud  ilici  poffit  lcgitimam  aliquam  libcris  dcbcri.  Acqui 
aon  potcil  libcris  contpcccrc  qucrcla  morcuo  pati  c  condcmnato,non  ob  id 
.^umquod  teftamemumnuilumeiTcpoteflhominis  ad  vlumum  fuppli- 
gpltim  damiuti^ut  deportatisvt  'probaokaatin  (uperioribus  s  icd  ftltfn  ^uia 
dtano  alio  cafu  proponi  querela  potell*  qu^  quo  non  fit  reJi^  portto  qmr 
xelinquipotait&dtbOltCKbonisdcflindi  quar  ismortistcmporcreltque* 
rity&cxcomparationeeiusquodab  intejflato  habitnrus  fuiflVt  is  qui  vult 
conqncri  ii.l.cum  fHtrttur  6.C.de iftoffite^,}^ulh  porro  bona  rchnqrerc  po« 
tcft  moricnsis,qui  viuus&  bona  omnia  &ciuitaicm  amific  &c  ius  quoque 
hdbcndi  heredis  ab  iuteftato.Non  eft  igitur  quod  boc  cafu  de  naturali 
tiiliolesitinMettBdart  qutaii  vt  mqiw  de  qnereb  inoffidofi  teftamenT^S 
nec  locus  cfTct  ctiamfi  non  amiifa^lediBlorviuos  donata  ciTcnc  bona,  ita^ 
Jioc  caCu  necefie  fiierit  in duci  reraedium  c^uercla;  inofficiofc  donationis.  vC 
frausperdonationem  fadta  qucrcI.T  inofficiofi ccftamcnti,vindicaretur  Lu 
vlf'& P^-C.diimff.donMt.V.rgoUtQimurc^uod  rcs  cft,  rationem  ob  quam 
^liin  diinidiaportio  bonorum  cpndcmnati  iibcris  cribucbatur  :non  illam 
faiffe  qu^  eaportio  iure  naturac  debita  viderctur  prdpfertim  cum  duplo  le- 

«  .^itimapoMoiiiln  IsiCedereianec  ab  initio  ita  iblcittobftniari  vt  portlo  jie» 
y  <|ua  liDtri»  coi;fwllp>|tur»{cd  hac  vna  quod  inhDmtminvidnctortfbdtjb» 
^8Uimp«Krisiii£ip;A^i^^  iiinocente&>&  quibi» 

•ioeque  culpa  vlla  pr6prh,ncque  paternam  crimcn  pot«rat  imputari.  Qu^rpl 
tio  folis  conucnicbat  fu(shcrcdibus,qui  quoniam  iurcpatriafpoteftatisim 
pcdicbancur  ne  poflcnc  fibi  quicquam  acquircre  patre  volcotc  fibi  per  eos 
acquiri,rnancbaut  iaiic  nudi  5c  fine  ^onis  vllis  &  pattrQis  omnino  ipoiiaren 
tur.Inde  fiebat  ^f^eosancipatHid  kgm  p«ftioiitm  coiict0am  non  aSbiitter€. 
.  tur  com  fnis  bere^jEinfrll^  fiia  omaia  confcnr  e  jMHiti  tBkm^^UfftrtH' 
8«C.^r  ^«^fr^yvj^lteis  Wa^optioish^     c^dcm  portiohcs  quacnata 
ralibds  &  !cgicimi$conccdcrentur,dumncinfraudem  fifci  fada  circt  ado- 
j^UQ d.l.ctim  rAtto  ^.eAr^*»*r,quia  c6in  adoptiui  fiar  fui  hcrcclcs  patri  adopta» 
|^pt|ji|etQ^cquirat  omnia  iurc  poceftatis,n6  aJia  bona  /pcrarc  vlla  pofsiit  qusi 
■cx  l^atniiujbptiui  fubftantia,^  ita  iicrcc  oeccnarib  vc  aeque  fumma  egcftatt 
'  ^hbQrarcjiHS^oniis  pcrindeaccatteris(iiiabercitilHif  Bataratibos'4:  lcgiti. 
.^jnise^  hatnaolti^t  fubueniretur.Rttrfum  vtliberis  matriscondcmnaten^ 
t&paniotribitereturi/./.^#ii^       ctiam  poft  publicata  matema.4^^ 
.  omni^,poteraj|t iis  (ufficcrc  paicina.Dcnique  vc  ncquc  ncpoturocx  filiawua 
pr^dcfiMij^fupcriUcum  ratio  vlla  habcrccuc,{cd  corum  duncajuit  quics 
'  £liis  prardc&indtis  fupercfletit  i.^naudo  ijMu  i0.t9d.tii.Qmn  lciliccc  ciim  ne- 
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ffftifeJ.pen.D.de  /r/'.4^;f«yivcredfinderat  neainiiris  b(  nis  oinnib.  aui  ms* 
terni,faine  pcriicc^qui  bonapatrisouiniarctiBcbat Jn  fuma  nullo  cafu  (ui(l 
icdcbitas  liberis  pbrrioncs  iftasqua?  iis  tx  pTincipali  indulgctia  cocctlcba- 
tnrvipparct  vcl  cx  ip(l<i  nominibusinduIgcnu.Tc  &  conccirionis.Naiii  ncque 
in<julgcri>ncquc  conccdi  diccrctur  <juod  iurc  aJiquo  fiuc  citilijUue  naturaii 
^eberetur/./fiMri  Si.^r  reg,  ihr.  &  quamuis  admitterem  quod  tptics  ncga<> 
tiiydebitam  cflcliberis^pareQtibusJegitimlaliqua  porcionctiHEflcttamea 
ratio  ineptidima  fi  quis  exeo  inferre  velltl»concedcDdam  iginir iliis  elTelff  , 
piiima,quja  Iicct  purRctur  portlo  cxbonis  condenil»tiparenti.s,non  tamc 
aparcntc  pripftatur/cd  a  fifco.poftqua  is  bona  damnati  omnia  iurc  fuo  oc- 
t\\^zu\x..d.l.fi  deportatHS  ^.C.de  l^orj.pro/crtpt.h:iC{i\c  dcbitani  a  fifco  eam  ciTc 
oportcrctfVt  «oncedi  cani  quafi  dcbitam  ncceflc  cfTct.Incoque  rurfum  dif- 
frn  portto  iila dimidia,quaclibcris condcmnatt  a  Hfco  conceditur  »ab  illa 
^ua;  pAtrooo  reJinqu^la  eft  ex  bonis  dSnati  libertini.Kon  cniin  i  Bfco  lurc 
'  conccditur»icdpfttK»iio  primum  defcrtur,nccquicquani  viiidicatur  fifco 
priufquam  p.itrono  Fucritfati$£iftum4i§.)?OT/fP#riiMWrquaf  diff^ 
tanda  nnxnnc  cft,rcd  magis  ratiodiffcrcntiar.Quia  poriio  dimidia  dtbctur 
patrono  in  bonis  Jibtrti  iurc  cuiufda  obligationis,&:  imaginc  quadani  focie 
latis,vt  quod  viuus  folebat  focictatis  noniinc  praeftarc  idctianipoft  mor-  • 
ficm  ruamprxftarctqucmadmodum  fubtilitcr  ratiocinatur  YJpian.fiii/./.t«. 
f*vU%D^j9ifmJHm,  At  portio  neque  lcgitimj^  neque  alit  vlla  debetur  lU  ' 
bcris  a  parentibus  iurc  natlinrfed  tantum  cx  voto  naturae  quomodo  Papina. 
nuftcrIoquituri»<rf././CT'^|i»/w.JP^»</./i^#r.quodJongediue^^  Ne«: 
cuim  votum  illud  obligat  quod  nilnl  nifi  defnierium  eft ,  ius  autcm  naturae 
obligaret.Ac  ccrtc  (i  natura  dcbcrc  is  dicitur  qucm  iurc  ^cntiutndarcopor 
Xetl.sum^mp/ius  ig^.jJ.r.f  natura  dciet.de  re^uht*r.i.\i\2  trontc  poiruni  libcri- 
dfcerc vllamfibi  Jcgiciniam  dcberi  iurc  gentium fiuc  a  parccibu$,(luc  in bo 
nisuarentiimyC^fcftinaredicaturcontrtiusgentium  qui[quistcm  im- 
probus  eft  vt  folJrcitHcfirdc  hereditatc  viucntis  dJ.dii4Kri  i^hiis4.^md^im* 
f 'don4tionem  D.de  dondt.t^^mCx  nondcvniuerftifii€Cc(&o]ic*ie4de-iegitW 
fx)aioiacogitct?/j./../MV^«^m^7>.dW<wi^^«^ 


E  R  R  O  R   S  E  P  T  1  M  V 

'Pi  Itpifm/Uitfs  perfiimmm  ex  ^uoirrog^taJnpMtrii 
JmpfheiirutiffcMtukationim. 

A  T  I  o  altcra  cft  qu.i  diximusmoucri  plcrofquc  interprctui. 
vt  lcgitimam  dcbcri  putcnt  libcris  ciu.s  cuhts  bona  pcr  fla- 
tutura  iimplicitcr  &  mdiftmdc  conlifcaia  fjnt  nullaiibcro- 
nimnTentionefiida)quia>inquium>fieri  nonpotcl^vticgiti- 
mtt  per  ftatmiim  tollatur  iatotum^Prxfcnim  ct  qu»  libcritv 
&defccndentibus  debetur^  vtpote  qucrion  tam^mi/e. 
rationis^fif  ^oitatis  ratione>fed  ipfo  etiam  naturar  ii  rc,  quod  immuta-- 
bile en,dcbita cfTc  exiftimetur.  Scd  ca  quoque  ratio &  falfa  ift , & ad pro- 
^iitam  qua.»ftionem  parum  accommodata.  Falfi  cft,quon!3m  vt  iam  di- 
^utauiiuuf  MP  £rrfr.  lyfittsdu  i5>  cum  lc^ttuiui  aiiiU  aliud  iit  ^m  poc^ 
"  '  .ticu 
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'iffffOttionh  ab  inrelbto  conting|entitf  t,  ^imptr Odt  hoffiejtfimum* 

cofifeq  icns  oninino  eft  vt  Scatuta » quK  poteftaccm  habenlLdi(poncndi  de 
fucccffioDibus  &  hcrcdititibiiSjCtiam  de  Icgitimj  libcre  acpro  arbitrio  di- 
Iponendi  faci^ltatcni  habcant,  ac  proindc  iJlani  in  tctum  qiioqiic  tollcn  Ji. 
Cujn  ticri  nccjucat  vi  ci  qui  a  fiiccclfionc  in  totum  cxclufus  cfl  kgitima  vl- 
la  c^ebeatur.  Hinc  e(l  qiioU  non  priiU  cccpta  cil  iiberis  uebci  i  Jcgitima  in 
|||»ais  matrum ,  quam  cx  SC.  Orphitiano  coeperincUberi  fiiccec  ■efe  ma« 
iiibiisabintcAttOycj^mant^nonfiiccfJerent^tanqinm  qui  ncque  ruicf- 
fenr,  ncque zg^titVtla^whnait^hnia litJdt SenMmfiJTmr^  DeSC, 
Or^i></*/Ay7i/.2tem  quod  anre  comparatam  &  introdu(5hm  quereiam  inoiv 
ficiofi  tclUmcnti  fiue  pcr  lcgcm  Gliciam^vt  crcdidit  Cuiacius ,  fiue  quod 
probjbilius  fcmpcr  e  Niftunaui  pcr  intcipretationcm  prudcntum  ad  Jcgcm 
12.  tabui.  nuJla  Jjbcrisin  parcntum  bonislcgutuia  debebatur ,  nequc  vcr6 
^MeftioiirdclegitimaJocusfiertvlfus  poccratydeqoatum  agi  ccsptumeft  . 
'^m  <ie  qtterelc  inoflicio(i  tra Aari  coepitiquam  fcilicet  iiib  ea  vcJuti  condi- 
cione  prudentes  indtixerunr«  &  proponi  pone  voluerunt ,  f\  quartam  non 
Mierent  Ubcri  aut  aiiae  perfonar ,  qutbus  ab  tmeftato  vcl  tota  fuccefliOjvei 
pars  fucccflionis  debita  fuiflet.  lilud  enim  duntaxat  primum  fucrat  indu* 
dtum  ,  vt  libcrosqui  m  parenruni  potcftatc  c(T*cnt,ab  iis  vel  inflitui,*^ct 
exhcrcdari  neccfle  eflet  vt  tcfiamcntum  vaicrct,  non  ctiam  vt  portionem  . 
aliquam  (!ue<)iiartam»fiuealiamiisexlielrt«iatisre]ioqui-oportereiifioe  iAK 
iimpiendam  tcfisnMnti  roIIennitattm$fiu^adimpedieiMium  neAibueitice*** 
fiamentum  quandoqucpotTct}  nondum  indu(5le9Vcdis{»remedioquerelA^, 
^inecaliud  cauram  dedit ,  quam  qu6d  nimia  illaliberos  proarbitrioex* 
hcrcdnndi-  licentia  parcntcs  paflim  abutcbantur  »  exhercdando  cos  vt: 
plurjmutn  llnc  caufa  co  fcilicct  icmporc  quo  &c  occidcre  illos  impune  po— 
tuilfcnt,  quoinodo  i^aulus  nofter  ratiocinatur  j>r^#«/W«r n.  D.  dtlibirif' 
.  ^pofllmm.  Qupdfi  cx  faisapparcc  ahquodfin^Htcmmis  in  quo  iifr  ol>>* 
ftntabitilrvt  l^ltimannlSa  dcbcri  cieJticmr.  Mc^ydem  Jfbcrisiabot 
Jiis  parcntum^Plane  non  video  quid  obftet  quofBii|PUrfefll^qu^ 
dend»Jegr»poteftatemhabet>etiam  hodic  facere  vreMem  iurc  vtantBf" 
nbcri  qtioque ,  ac  muho  magis  ca:tcri  nepoflint  Icgitimrim  vllam  pctcre»  . 
iii  bonis  prafertim  corum  aquo.rum  inteflatorumfucccflione  pcnitus  fint" 
exclun.   1  c  vcrb  tta  obferuan  in  GaUia  cdido  contra  matres  in  eam  rerrv- 
cxprefljinfado,prarterqu)mth  Delpbioaliprouincia^f  iusillil<fadmittc^ 
tr  nunquam  potttit^ltemqueapudAuguAaiiorMftvos  gencmlidlsiiitvj^* 
jjfaTtc» »» liberorum  bonis  legitimam  aiiquam  babetmr^notlffiffiM  C^ 
^cx  conflicurionibus  Re|^isi&exf<iriptfS  moribus  Augufianormnd|d^ae: ' 
nosfapradida  Dccade  iam  monwimus.   Et  quod  noflri  diftipOTunt  quo- 
tamJcgiinna?  atuta.  quaflquota  minui  poflit  pcr  ftatutum,  (ed  non  toiit'» 
totai  ^crunt.hercie,iudicio  mco,parum  iubtilitcr.  Noii' eiiim  magis  a  t  ' 
naturac%ncfe^|^us  ex  legibus  vtfiiiuslaeitifnamaiiquamliabeat  in  bo-  * 
DisjfMtQtVmBilpis )  qidm  vt  ca-lcgttima  nt  (jntna  feroperrvr  olim  t^i^. 
vc  hodti  tficn^x^  f^in|spfO  numcro  liberorum;  neqtic' minus  Ie^tflM;t 
ell&  dicitur  pc|rtio  iUtqoc  parenttbus  debctnr  in  bo^s  libct^^i^^lnW' 
frarribus  tn  fuecc"ffionc:  teatris  ^ut  tuVpem  ,aut  macul?  alicnius  nota  a^- 
%crfum  hcredem  inllituit,  quam  qux  libcrisia  bonis  parentuixj  ,  cum 
nc«ojdic8rcbf»c £oflit  >  ac^iiiiiiiili iere  legj cimas  ifias  ophk»^ 


Dlgitlzed  by  Google 


V 


jjt   AMT.FAB&I  DEERROR.  PRAGMAT.  . 

debitas  cffe  Paremes  enim  folaratio  mircMtionis  adraittit&  ijuidem 
contra  votum  commune  &  naturx &  partntum  *  vt  farpius  diximos  cx  Itgi 
n*met[i\S-  D.  deinoff.H^amenu  l.fcrtpto  "j.S^vliimo D.vnd.Uheu  Tanti  m 
abc(t  VT  polTK  dici  vllam  us  dcbci:!  lcgitimam  iure  natura; :  Fratrcs  veio 
ad  uacrciatn  inofficiofiteftameiitl  coaimum  cafii  quo  tttrpit  vel  quocjuo» 
roo^io  Bouta  pcrfoQa hcrelinftituta  fit»  foJa  ratio  cqaitatis  Iniiitat » fi^m^ 
blicat  honeftatis*  £t  tamenomncshat  ponioncs  pcrindc  dicunturlcgttii» 
mx  9  quia  atattd  omnibuscommune  ilUid  eftvt  cx  legibus  dcbeantur* 
Qiiod  autcm  aafcrri  folct  exLvttim.%  D.de hnU damnAtovHmy  rationem  na- 
turalcm  quafi  legcm  quandam  tacitam  addiccrc  liberis  parcntum  hercdi- 
tatcs>vt  cx  co  intcraturtquoJ  palHiu  noflri  infcrunt.  lure  igitur  naturx  le-. 

fitimam  liberis  dcberi ,  quamjpamm  aii  remfiKiat»'tam  fiipri  oftentiimas.' 
airaigitureftiatioillaqaamnoftriadferDntvtprob^nt  lcgttimam  ftata** 
to  in  totuqi  tolli  nonpolTe.  quod  lure  naturc  acbcgtur.  Qiiam  vero  p»* 
rarofitad  propofitam  quaeftionem  accommodata  >  quod  ctiam  proban*.^ 
dum  nobis  cfl ,  Apparct  cx  eo » c^uod  ctiamfi  tam  vcra  cffet  tjuam  faifj  cft, 
fieri  tamcn  cxca  non  pollct  vteo  magis  legitima  aJiqua  libcris  dcbcrctur 
eocafu  quopcr  lUtutum  irrogata  lit  patrt  fimpUciter  conhicatio  bono> 
r um.  Tunc  enim  de legitima  auzrenaum  eft » An  toUi  ca  io  totum  po0tt 
perftatutumt  C&n  fiatutoproliiberenturliberi  peterelegitlmaminbo- 
nis  quz  patermortis  tempore  rcliquillet,  Quo  dcmiim  tempore  quzri^ 
potcd  de  ponenda  &  ineunda  Icgiti mjt  ratione,/rgf  ciirn ^tuntwr  6.C.  de  imf' 
fif,  t^dment.  At  in  propofita  qua:ftiorie  nihiJ  tale  tradari  potcil.  Confi- 
fcatio  llquidcm  vniuerforum  bonorum  cfficit  vt  nuila  bona  moricns  pof- 
fit  rclinquere ,  aui  omnia  viuus amifit  •  ac  proinde  vt  nihil  Qt  c^  quo  lcei- 
ti  ma  prz  flari  &  ocduct  <|ueatt  Nifi  fiorti  <jnis  velit  dicere,nec  tllud  pcrlta. 
tntum  fieri  poflevtbonacondemnati  omnla  publicennir.  Quod  tamcn- 
fiieritprorfiisimpcobabilc.  Quidni  enim  podit  hocfieri  per  ftatutumtv 
qaodctiamrcmota  iUtutipotellate  Hcretcx  iurccommunt  9  tum  quoque 
cum  portio  dimi.lia  libcris  cflTct  confcruanda  vcl  potius  tribucnda  ?  Ncc 
cnimc]uod  ca  portio  tnbuitur  libcris  cx  indulgcntia  Principis,  facii  aut 
impedic  quominusbona  condemnati  vniucrfa  publiccntur  &  in  fifcum  co- 

Eantur>Ideo(|ue  &  indulgeotia  Principis  necedariaeflf  &  portioillaper  fi-: 
i  roanuscipicnda»vt  diiimusin  prxcedentibus  ix  lei.fi  depm»tm  8.  leg, 
f MH^i  fiur  lOtCJithmtpmfinft*  NuUi  er^o  t  neque  iurissneque  «quiu^ 
tis  ratio  patitur  vt  proptcr  condemnati  libcros  prohibcantur  (latuentes. 
poenaro  irrogare  publicationis  vniuerrorum  bonorum  ,  folaque  illa  fupcr- 
eirc  quxftio  potcll  >  A:i  cx  lis  bonis  omn  bus  tradari  portio  aliqua  iibcrisi 
fifco  tribucnda  Uc ,  quomodo  cx  iuris  comraunis  rationc  oinn  tnbuebatur, 
Czterum  uuin  (latucoprohtbcripofiit  uequatribuatur»  dubitanduin  non 
efti  c&mu<|uandotribuarar»  nonfiatniueiMndulgcntia»  quamnecefie 
cftnomenfiiumamittcrC)  qjHoties  ab  inuito  eitorqiietor  »  quod  non  ni' 
fi  ajb  indulgcntis  libcraiitate  pDofictfi;!  dcbcret :  Alioqui  diccndum  cfici 
HbriiBiodolcgitimam  portionem  qi'ar  debctur  libcris  in  bonis  patris  con- 
demnaii  pcrltatutum  tolli  in  totum  nonpofrc  ,  fcd  ncquc  liiam  qujr  vitio^ 
condcmnato  tribucnda  cft  liberiscius  a  nfco  ,  quam  tamen  nemo  dixe- 
rttdcbitai»  eflc  iurc  natura:  ,  cum Ilriila  dupl«  amplior  &  nuior  quam 

001^     vetcrepo^  pvciKa%4CM)|i|^|}jiiKris pro  icgiciiaa  dcb^i 
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Jmt  tnim  hxc  quai ta  bonoriinbilla  dimidia,i(icnique  cciam  hociie  iutis  Q(k» 
^CiUnnoniic  aluftinianoauAaUegitiiiia  ni(i  vfcjuc  aU  urioitcili  fi  ^iMtiiQr 
ilankm  fint  liberi»  quamttis  volttcrtt  poflca4  ftmiflem  v^Wi&fndtttB 
tfuKt  quim  quatoor  Iiberi  propooaiitur  »  Eo  aatcm  admtfio  vt  oon  pofo 
ibtatotoIlieaportioqQc.cxiurecommuni  liberiscondemnari  praeftanda 
eflct  >  ficrct  vtciim  intcrprctcsfetcomncsfatcantnrpoffc  Hatuto  minui 
quotam  Icgitima  ,  non  poflct  taj)icn  in  tjusftionc  noftra  ftatutum  faccrc  vt 
non  augcrctur  fupra  Icg  tima:  ii^odum  ca  poriio  qiiam  legitinjac  loco  cflc^  • 
vtc  in  cius  quodammoilo  vic^m  fubflitui  volunt  y  ita  ficrct  vt  inujti  ftatucn» 

fecoge^en^  nciiorcm  faccrc  condtdonem  liberonunliominis  cx jraoif- 
o  delido  condemnati  quam  eius  qui  innocens»&  in  ciuitatc  deccfMflret»fi 
'pofrcnt  mioucrc  lcgitimam  ponionein  liberorum  hominis  innoccntisynon 
^l^tiarH  liberorum  hominis  conclemnati :  Quod  ccrtc  pcrabfurdum  &  iniquu 
cflcttCum  delida  pr^fcrtitn  atrocioi a  grauius  &  atrocius  puniri  interfit  rci- 
■  public«>cuius  potiorem  caufam  clTe  coucnit  q.  am  Jibcrorum,quia  &  rcipu- 
i>lica:  prius  quhm  vcl  fibifVei  parentibu^  iibtri  narcuiitur /.i.^.  (frgentrahttr 
rpe  ventr.in  poffefl.mtUtfdJ.l.mfijyjidif^JuijnMte/iJ,BefiUf^      1«?.  f.fiiMS 

iMr.Nec  alius  ^uor  cA  procrcationisi&  cductttonis  libcro^ia  9^pilpp|Hl|L ' 
'ftipublicat iniercd  vt  ciuibus  aiy^CAiurl.uD.fifkt.nMtrJhoemeJo  6^.DF^ 
Jiic.  &  demo>  flr.  /  imerejli^.  De  reb.  autbor.  iudtcpofiid.  alisj L^.De priml^ 
credit.    Dcniquc  (Ubtuto  ficri  nequit  vt  n(5nflt  conferuandalibcris  con-  *  »' 

dcmnati  portio  dniudia  bonorum  patris  :  Conrequcns  fict  eadem  rationc 
.  Yt  ncque  poffic  ftatutom  impedirc  nc  vniocffircondemiiati  bona  Ijbcris  re* 
3l^ui  opoRotttfo  cafi)  qnovolrtnt  bncrprctcs  bcHn  onmia  libip  rdii!» 
'^lMendacflcproptcr mimerum  liberorum :  ficquc  eQemetVtinoHis-AatMii* 
4bas  imponita  nuncant  dciida  quod  pcrtinet  ad  iMinornm  pobJicattonenil» 
quam  timen  prarter  corporalcm  pcenam  irrogaripicfntaqucapquifl^imuna  ^ 
cft ,  vt  gt  auioris  poenae  &:  ia<Jlurar  mctu  facinorofi  noniines  a  pcrpctrandis 
(ccleribus  dtterrcaiuur.  Qutmqiiam  non  vrgct  hic  ratio  Ercifcundos  illos  "* 
.jContra quos  nunc  difputauimus.  Fatcntur  cnim  illi^ofrc ftatuto  minui  ppr- 
iUbiMfiiJasqu«)klimttbeds(crD»bamnrf  fedbimwataiucnnlcgitimft 
IjtoriiMl-poriio  qotm  in  bonis  jefunftipatm  habitnfidtcntynon  iMtinjia» 
^lor.  'QiKKlc&mdiCQatf.bocipro&dunt»  Wportioregttimafubflituatur 
bi  locu  vetcris  portionfsquaf  libcris  fcruantla  erat  in  bonispatris  ctiam* 
?  num  viucntis,  &  ita  tamcn  fubftituatur  vt  nihiiominus  alio  iuic  cenfcatur. 
■*  j[^uni  c  contiario  vctus  iJUportio  libci  is  rclinqucrctur  non  in  Jocum  le- 

^itimx  qua:  nec  viuopatrc  dcb^i  vllapotcrat,  necpoft  mortemcius  qui  / 
cjdfa^^a  morlcns  rcliqoiflct«At  poti^  inJbcim  totros  ^"§B^t^^»9t  x 
^lmllHpi^         poft  patrismonem^pMaot  libtaAfi-MfS^plitlfcf  ^n^f. 
demnatuS)  bonorumquc  fuorum  omnmm  pobKcaUontm  paflbsnonfctf^ 
fct.Proinde  impiicat  iitorum  fentcntia cc ntra  Jidtioncir.  manifcflini,In  co 
qu?)d  voIuntPoflcperftaiutum  ficti ,  vt  pioprcr  ccndenT.ationeiTi  patris  ' 
aufferatorfucccffioliberis,  qt:ibiis  tanunnoluntauft^irr  poireiegitMBiaB» 
ll^ua:  fit  vice  rucceflTtouts.  Itcm  inco  quudj^Qrtioncm  lilam  quMii  tnuito       '  .^-^ 
ito«3^pubIicatis  parentOQi  bonb4Tlfli|t^libmi^^^  v  k^^^m 
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cam  Jiberis  ctiam  viuo  patrc>cum  nequciurts^ne^ue  x^uitatis  ratio  vlLi  (c 
mvt  viuo  parcncc  prarfertiin  <|ui  bonis  omnibus  excitusfit>Iegitriiia  vUa  11« 
beris  debeatur.  Ergo  vd  dc  vetere  illa  portioiie  quarreiMi«tn  eft » negan. 
4&ai«|ue  quod  ifta  Btentur,po(rc  illam  per  Aatutum  diminut  quantuincun* 
que  maiorem  lcgittma  >  vcl  f.itcncium  non  poffc  hac  partc  iauorabiliorem 
«(Vccaufam  lcgitimar  dc  qm  ncc  Impcratorcs,!icc  prudetcs  vetercs  vnqiinni 
inhoc  cafu  locuti  funt  I  adcot]ucnccloc|ui  potiurDnt,  qnain  vctcris  illius 
portionis»  cui&liberorum  iiuor  patrocnubatur ,  «Si:  luhil  rcpu_,nabat  quo- 
minus  ctiain  viao  patre » ac  tikm  qooque  cdm  ie  legitima  quirri  adhuc ni- 
liil  potcratjca  condcamati  nberis  per  indulgentiam  Principis  il&ko  triboe* 
retur. 


ERROR  OCTAVV  S. 

Df  pdtic§mmifi  ^u$d  ddfcrijmtmiff/eruo  JeptrtiUi  ad  IJidefcrtAti 

7.  $u  prmcJU  (f^M.i,     •  * 

^^^^!^^^^  Idep«rtati  rcruo,inquit  Vlpianusfidetcomminum  fucrit  ad* 

V^j^^ 'criptumjaJfifcumpcrtincrccliccnduni  cft,  Nirifi  cum  dc- 
fc^^^^x^  purtatus  viiio  tcflatorc  aliciuuci  it,vcl  tucrit  rcftitutus.  Tunc. 
•W*^}'^  cnim  aJ  ipfum  dcbcbit  pci  tincrc.Hic  vcroyilliid  pi  ithum  m  - 
\^ij[xZ^  rantur  intcrprctci  Quam  ratiunem  iiabcrc  poiiit  cjuoJ  lcx  aic 

  adcportatirenioadrcriptum  adfifcumperttaere.  Ccnum' 

cni  rii  eft  traftare  Vlpianunide  eo  deporuti  (eruo » qui  nonduoi  ierous  eius 
fiierit  tempore  pubIicationis»{ed  qoi  pofteii  fuecitciacquifitusexcontra" 
6tu  aliquo  furis  gentium  putaexemptionc  ,aut  experinutationc,aut  ex  do<^ 
nationc.   In  cc).]uc  intcrprctes  onincs  poft  Accurfium  confcntiunt ,  &  rc- 
Conllat  cnim,  (]uoJ  in  fupcriorc  Dccadc  iam  docuimus  >  in  gcncrali 
publtcationc  bonorum  ea  tantum  venirc  i^ux  ccndcmnatus  habuit  co  tem- 
vpore  •  non  etiain  quae  poft  icnteiitiam  acqaifiit « cdip  amifia  ettam  libertate: 
remancat  iUecapax  acqutrendi  ex  comradibus  turis  gentiumt  quia  fcilicec 
rctinct  Iibertatem/.yf  mdkdMHerc  ii.^.is  cuiu:  bonM.D.manddt,  l.i.  C^dtbonit  ' 
prffcript.  l.  deporUtMS  15.  in principio  D.  de  tnterd.  (j  releg.  Et  vcro  non  de- 
portati  fcruum  diccrc  Vlpi.mus  (lcb  iiffct/cd  firLi,li  dc  eo  fcruo  loqucrctur 
qui  iam  ipfo  fcntcnti  r  tcmpore  fuillcr  (Icport:iti  >  quia  pcr  fentcntiam  fifco 
acqui(itus  fuilfct,!  Jcoquc  ncc  a  licpui  tato  alicn.irt  poilca  potuiilct  iluc  viuo, 
liue  mortuo  tt^toit^JdJJtptfnm'Mt ,  in  illis  vet  bi  s:  PrtorA  emm  ktms  ^uk  pn;* 
4^ie4tttifttm  eJ»en4r§ tmn ptttfi»  Itnc|uc  cnm  negari  non  poftit  loqui  Vlpiai^ . 
IVumdercruo  dcportati ,  &  in  quo  nihil  iuris  habcat  fifcus  viuo  jcportatf^ 
inirum  fane  cH  c)uod  att>fidetcomiiruin  quod  ci  telidu  abaliquo  fiierit,  non 
ad  deportatum  ipfum  qui  verus  dominus  cfl, fed  ad  tifdi  pertincrc.Qiiod  fi 
dchoc  folo  cjiijcrcrcmus ,  Cur  ad  dcpoitatnni  pcrtincrcr,i,icilis  vtiquc  cflct  ■ 
rcfponrio,caqiuiip]ex.Primiim  caim  dici  pofitt,Ex  lurc  ciuili  ciiC,i;6  cx  iure 
gcntiu  vt  dotninis  pcr  feruos  acquiratur,'ic  quidem  nonfoium  ignoi  atibus» 
iedyetia  inuitJs  f»utmvtkie  Jnfiti,per  ijuM  perfon.cui^jue  4c^uvrJ£fur.  per  (jhM 
'  t,oh/t^,nok.d€pii§4ftpriifJ.finmt vHMte Si.de vtrk^I^, l. tttam int*ttis 
c.  _  —  j  — inemomcfltoqiiid^ieporisacquifittocofilUtin 

frfrfoiMi 
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■  MlviitfiMtiiimertoiiiiiitiJ^  NihllergopQile  IP' 

icaoiri  pcr  reruunijQuamuis  cx  iure  genciutn  Cit  vt  reruuin  haberc  quisp«^ 
fkl^f.i^DiJfdf.hffr/un,  SccunJo  cjrci  etiam  iliud  pofTet ,  Etiamfi  fiaciconi» 
miflTa  iurc  ciuili  fmt  incognita  ,  cx  iurc  tamcn  ciuili  ciic  vt  capcrc  quis  fidci- 
cominiiruinpoffitnon  (nodo  cx  tcftaracnto,rcd  etiam  cx  aiia  cjtialibet  dc- 
iuu&i  hominis  voiuncate,Quiaius  ciuilc  iUud  eft  quod  vitiiuas  omncs 
.  fcttftiiium  volaiitttcf  €«iifim»t)&ciiqa«  ne  dc&o^Q  bomine  incerpdant» 
.  Jb  nfidclpoaiiBifli  hodic  non  folo  pudofv  vt  olim»  ied  edam  vlooilo  ali- 
quo  iyris  confiringaDtur.$.LAQ|llir)Sditl^^ 

Mirum  igiturnoneft  deportatutn  Hfque  hcredemexiftcre»  Qcquciegati» 
vcl  fidcicommifTa  ex  teftamcnto  capcre  poffc  i.lMporutus  f.  i.  vbi  tamcn 
lufilcon.monct  aliud  effcin  co  qui  dcportatus  (ita  l^rarlidc  liuc  Prjncipe,  id 
cftqui  vcl  hercs  cxtiteric  vcJ  legatumautHdcicommillum  accepcric  cx  ce- 

•  ^mCfUopriui^^uiimPariiditfa^ttmPriocepscomprobauerit.  Hiccnim 
,  chiperc  iatcfkn •> liihiflpipte  tir^btwwrr  T"  o^^wb  cioiiatem  taiint» 

fOMirque  Princeps  vel  rnfuialmciaSMiiiritsvel  dc  eo  deporta Jo  fcripfe. 
Tit  /  fi  tfuis fiU»  6.$.  etus  ^ui  d^portntur  'D.di  iniufi.rupt.  <^  frrit.fdSMfi0j.t.0» 
diptrtAtcs. f.iie  //^.j.Siue  quod  cijm  Prarfidcs  illi  cflcnt  qiii  no  vicc  PopuIi,ve 
Proconfiiles,  fcd  viccCxfaris  prouincias  ipfius  Carfaris  aJniinilhabant,vc 
^  aJib^  rcripliiuus,  inuUio/um  vidcrecu  r  cantain  joagifiratui  Ca^faris  pocciU- 
temdtcjsVtfiNiiRomanopofrcc  ^dimereciQlrtlcm  filot  ItbcttiteCcfteiili^ 
.oiiipiiorciiiifttistmiflio^qacialualibertatecQntingit,  quam  quc  in  eoik 

»0^011^^  necenariam  tioi^libenatist  iicvtficdimciliucoiim  cratpatri- 
;  vt  iillis^imilias  libertatcm  5ae  vica  cripe^<^nt  quam  vt  eos  occiderent /• 
vlt.C .de  VAtr.p9tefi.)S\\3c  potiiis  quod  Impcratoris  valdcintcrcflctfcircin 
quam  iniiilam  vcJ  dcport.itws  quis  Fuiirct^aPr^nde  fi  quam  iortc  prouinciain 
faabebat  ilJc  in  Tuaprouuicia,  vel  in  quam  dcpprcandus  ellct.  Nc  quid  ilie 
&ru(fi»ttaqdtmlMftUi«ipoi>U€«£»ddbc^c^  aut  PciQc^ 

llberiiU  molltromrtVn  Jc  fiebat  vt  ncque  di^povcantt  liu  altj  ]iakereti<njt!|i 
^uibut jd  Qominatim  djt6  eflet^  Cae&re,lQ|^qiiOiaOiltiantl^^ 
;t^.i.2>.^r  porw.Nequc  Principis  fadum  vllum  rcquircreturtdcomprobtn- 
" jdam  eorum  fententiam  quibus  deportandi  ius  datum  crat,  quotQodo  datu 
erat,prartc.5lo  vrbi  &  prxFcd^is  pra:corio,adc<$que  iis  qui  vicc  prf fcdi  ex  ma 
datis  Priucipj^  co^noiccrcnt  d.Li.fJt  ^dfethsde  lf£dt^^Q\^QSw^  ijJe>pr;eci- 
ertt  popali  mtrbe  maglftrtcus  quidoc  d<  «fimimout/BfMiiWs  cof r* 
,0||KUt  iurirdidHofi€fibi  vindkMiatpott^w^  Seociriad Kibiom  Chil^ 
^caxli  de  iffit^frrf/mik»  Hi  vcii^aDn  xk  C^Uijris  ma giflratot  >  qu^  cotius 

•  losp^^re^orcs  crant  &  quodtmmodp  yictfjii.Cir/arc^  maicu||f|iDcq^ 
bssta^  prarclacc  fenticbant  Principes,vtcos  qui  ob  rmgularf  m  ipforu  in- 
^^MfiriamcKploraca  corum  tidc  &  grauitatc  adtanti  officij  magnitudincm 
Jdhibcbantur^fl^alitcr  ludicaturos  crcdcr€ti  quam  ipH  Principcs  c^cnc  iu< 

'  •^ituri  yt  rcripj^^ in i.tmicf.i.D  di •fffrM,C\im  crgoVlp.noftcr  in*^ 
Sji de^$4tiy\os»x)Afmd/t  dcportatqtnecel&rldL  imeliigcnduseft de  co 
dcportatus  fictb  «04|M<canftcc  habuiifeiatdcpprtai^iiy  . 
fcd  cuius  £>ail  Prfdf^^s  adprobauef it,tc  prosnde  4c4^|prniMI^(|^^f^ 

"^lcex  tcflamcnto.Sed  mirabilc  tant5m illud cfl>& Ibiig^-difticinons  inucKi 
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poitatireliftfiad  fifiripctdnere.  Non  eniml^amcohfeoattoeftfi  ^ui$4#, 
otide^  penineread  fircu<|u6cl  ipTi  deporutoacquirrn^piblfitvcimi  nikil 

prohibcat  haberi  potiuspronon  rcripto,&  pencsfcriptu  herede  remanere^ 
tanqua  deficientc p>crfona cui  poflit  acquiri,quomodo  fl  reliduenct  ci  oui 
ia  ipfo  tcrtamcnti  tcpore  amplius  in  rcru  natura  non  tuilict  l. pen.  D.  dihis 
fiu  pre  fii/crtpt.  kab,  Ncquc  rurfus  vcru  cft  cjuod  vull  Bart.maiorc  ciie  capa 
ciutcin  feruo  cui  Edcicominum  datu  fuit  ^  quam  in  deporutO)Cuius  fcmut 
dft.Ni  c&m  dradrtains  amittat  t^m  ciuitatemsretiiieat  ver6  libeftat^fiad  . 
Ccrtd noa  poteR  quin  magis  capax  fit  acquirendi.quslro  feraus  qoi non  mat^  .  • 
gisliber^amctuis cft^VBdcHt  etiS  vt  pofTit  deportatus  iibi  acquic^e  ex 
quoctinquc  contradlu  aliove  modo  qui  ilt  juris  gcntium  /.  dt^ertMMs  15,  in 
frincip.De  interd.&  releg.  QuoJ  non  pcrindc  poflls  dicerc  de  fcruo,quippc 
qutnon  minusgcntium  qiiam  ciuili  lurc  nulluseft,ncc  intcr  hommes  com- 
pueatur  nifi  quod attinet  ad  ius  naturale  fecundum quod  omnes  funt  liberiy 
BulH  icrtti  /«4    M/ftftc^  iwJ^qmd  mmt  j^tM  r*giLim*hsu^i  dicat  ^fliquit 
pro  BartolcNegari  non  poteft  quin  ienio  lcgatu  vcl  fidcicdmiflttm  adUrU  ' 
bi  adcoqne  hercJitas  per  teftamentnm  dircdo  dari  poflit  /.  non  fmnkt 
^  ^.*D  de  her.in/i$t,c^\i6d  de  deporrnto  non  fimilitcr  dici  foxtiilA.(,  .eod.  Hoc 
cnim  fanc  cftquod  vidctur  BartoJum  fefcIIi(Tc.Sc(i  rcfpondendum  eft  quod 
Bart.animaducrtere  debuit,Nonhaberc  hoc  nis  cx  propria  pcrfona  fcruuia 
vtpodltquicquamcapcrecxtciiamcnto,  fedexpcrfuna  domini  quen)  tar, 
km  eiTeoporteivtfitcapaXyAlioquicertiHiicfi^niiiil  fcruodari  pofle  dJi 
nmiimMtfjEtliocnimihimeftquodnoftramw^  Cilme^ 
aim  trademus  de  (eriiodcponati  qoi  nequc  cx  propria,ncque  ex  dotnini  hk^ 
perfona  vllo  modocapax  cft ,  Curadmittimus  valcre  Aeleic6mi(fum  quod  . 
ci  rcii^lum  fuit,  cum  fi  eius  doniino  dcportato  daiumc(Tcr,nulla  iuris  aut  9- 
quitaiis  ratione  detcnJi  poflct,ac  pro  non  fcripto  haberctur?  Jmo  vcro  cur  ^ 
^•icicommilium  huiuimodjiadmittmius  cum  VJp.  pertinere  ad  iifcum^qui  ■ 
■cquedominitteoaemporceft^ncaucfiitiirasvnqiiamfoi!^^ 
■imn  deportattts  avt  rcftitHatur  ponei  io  cHiitatcm  vt  «v  /.  iittrtidit^y»  Dr 
§mik»&  demonjh.c  tot.  tir.  D*fSr  Cde  /enuirtipMf*    rtfiit,  Aut  feruu  m  hunc 
alienct?  Njm  &  hoc  ei  liberum  eft  dum  ne  mlraudem  fifci  alicnatio  facbk 
fTohQtur  d.l.deportMtMf.    Scio  Caftrcnfcm  mira  fubtilitatc  hanc  ad  Vlpia-* 
num  rationcmadfcrrc,qu6d  hic  fcruusdeportati,faltcm  fpetaquc  probn- 
bili (it  Hfci,cilm  ex fentcntiadeportationis futurum  fic  vt  publicctur  &  Bfco 
acqoinmirmorientcdcpoftatoincoftatu,nuefcrutt$alicnatu»  non  fucnt» 
'fiue^  in  fraadem  firct  aKenatos  proponator.  Quemadmodum  atttenhinqnitW 
.iferaosplHrium quraut here^  inftituttis  cft  autlcgatum  vct  fideicommifTum 
accepitfi  vnicxaominis/uisaliquadc  caufa  nonpoflitacquircrcjalij  m  fo»  • 
Jidum  ncqiiirit  l.t^kt^dnAfidei^.  inpn.D.de  aajHtr.rer^dtmirj.h^x  &  qui  duo^ 
rum  fcruus  clt.vniusquidcm  fpe,aucrius3utcm  re  vcra,fi  ci  cuius  rcucra  cft 
acquicere  non  poffit,ci  acqutrct  intcrim,  cuius  cJfc  fpcrattir.  Sed  tamen  ne- 
•^^«^MiGaiftreniiarubtilttas  probari  mihi  poteft.  Etenim  ciim  non  aliter 
^IMliire  po<nc  lc^Ntttb  vd<fideicommiftun^uod  alicttidatum  cft,  qoam  fi  eo< 
Jkltcm  inftanti  qviodiescedit  capaxinueniaturrita  vtnihtl  poflit  proddlb- 
J|lpoftca.fupcnicniatcrjpacita»,quialegali  vcl  fideicomroifli  delationcni» 
'pltcoxcmporc  Jicri  neccffe  cft  ^juo  legatorum&  iideicommiflbrunv  di^ 
•#T^#iit.nung|tauMJcauttdwcilfQia^  i^cm;  «agacitatia  oqji  ^o/Te  fu  fB- 

» 
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iitfii^iioodicam  n  lcgattmiacquiri  pcr  reriium  eiiii4e  poifit  ci  qui  nuUiiaL 
•  IWaiioii  ias  io  (crao  niii  fye  habcat>  Ccd  vt  iegatunitvel  ndcic6(ntfliua  iiib- 

Stt,aut  in  rufpcnfo  maoctt  viquc  ad  id  tctupus  quo  fpei  eiTcdtut velde* 
atyVei  rcquatur.Cuinque  certum  fit  nullam  penicos  cire(crui  capacitatl' 
'«tfi  qoa  11  cx  Jomini  fui  pcrfjna  mutucCur<i./.«tf«»ii«;#j,non  potcft  dici  aut 
capaccm  lani  ilium  ellc  cx  cius  petfona  quinondum  fitdominus,Autquod 
icruorelictum  cll>llatim  acquiii  ci,quj  fpcrcttantum  aliquo  cafu,&  tempo« 
Sf^  don^inum  fc  tuxarum.Spem  ci}i(tt.itc(|iiirendi  perlcruum,  xquo  pedc  in" 
#adefcojpofceret«ca  fpe  acoaifcndt  ipfius  reruifVt  quandiu  fpes  efi  foreirt  de 
^fgTl^t  KTttUs  acquiiatur  Hlco,tan Jm  quoquc  fpcs  durcr,fpre  Vt  qiiodfidei- 
{Mantntfli  noinineiiuic  dcportati  fcruo  rclictum  cft,pcr fimium  bico •a|Qi. 
•ratur,At  non  vt  prius  atl  hfcumpcrtirtcat  fidcicomiliuni  qunfi  iam  acquift*. 
aum  pcrfcruum  dcportati ,  quam  fcruus  ipfctuerit  acquifitiis  ,  quod  ta- 
tBcniutcrprcte&noltn  omnesputaiu  Vipiauum  (upradtdo  Joco  fcnfiilc. 
^o  ergo  diceotus  <|0od voum  rdiqaom  vic(ecur,&  quo$I  idem  Cadrcnris 
^  -  n  taodem  cegitiQr»lam  VJpiaiii  (ffOfpittM»  fi  foiDiuo  ii^rdque  iure  di. 
mu>  dcfeodt  oullomodo  poiTeFIjQi&lill^pbceil  lf|tij  f  I  ica  demiiai 
'  ^iKoe-iotciiigatut  &:  16 gc  alitcr  quam  accepta  fit  abimcrprettbus.Putoaa^ 
*  tcn»  Uc  accipicnda  ellc,vi  lidcicomiilu  liuiufmodi  ad  fifcu  pertineattn6(ia3- 
p'icitcr  &  abrolutc,ne-]ue  itatiin  a  dic  moiiis,quod  ncc  VJp.ait,  fed  eodc- 
.  ^iuui  cafii  &c  ccpore  uuo  ipfe  ctia  feruus  iifco  vmdicctur.Prius  enira  neceda 
irio  efi»vt  rcruus  fit  fifci  n&  c^t^  fpcfcd  etii  ver^  Aerdpfa,quain  vt  pcr  cu 
iliqaidacquiri  podii  fifco.Porr6quandiadeportatas  viuit>oecferaumhoflCt 
j|ijMiauit>iQpeiidenticll,&ineucDtu  inccrtopoiittiitijcuius  futurus  fit  fcr-*^ 
tius.Mam  {i4epottatus  rcfUtuctur  in  ciuitatcm  non  modo  fcmpcr  dominus 
jfcrui  fuifll-  vidcbitur,(ed  ctiaro  fcmpcr  capax  fuiflc  acquircndi  per  cum  illa 
x^ronia qux  ipfi  tcftamcnto  rcli»5ta  funt:quia  reftitutio,cum  cft  piena,  reddit 
omnia  qux  ^(xmabHvikriti^*^ paJf.C»defitti^M(i,(j'  reft.tJLx.  idco  non  aic 
Vlp.  rcUkucndum'eftdep4H1iiofidci<;l»mmil&m.^      quafi  prius  fif^i 
licquifitomired  ad  refiicotanB  peittoet^^id  efttfific  priiSim  ab  inftaoti 
^otiootStfcitaytad  &rci|m*Ainqoam  pcrtinucrit.Si  vcr^non  rcftituccuf« 
innia  qux  mortis  tcmpore  lubucrit  iifcum  fcquftur,ac  proindeliic  quoi^ttt* 
^ifcruus,&  quiccjuid  fefui  pcrfonam  comitaiur,  In  quo  numcro  cft  Icgatum 
.  vcl  fidcicoinidum  quod  rJtcrius  tcftamcnto  datum  ci  fujt  l.ftubi  homo  S6.f,' 
cltMfirHUStde  Ugat,l,^3ii\\  quamuislocusiiledf  cofcruo  loquatur,non  tan. 
uimcuilcgatumvelfideicomiDiirumdatiiiil^liKtqQiipfe  quoquc  lcgatjs 
^  '  lem.tameohacparteiarif  cft^deporcatLlmic^quonuncagTmuSs.H 
^s  fcrui  ftatus,&  omnium  eorum  quar  pcrionam  ipfiusattiogfitji»^'. 
»'l^^y^,Vtquc  fccundutn  hancrcgula  de  iis  quoquc  ftatuatur  qt)f  pert||i| 
ditloii^  fcruusillcaccepcricautftipulatusfii,dcquehisquarlcg3ta  Ci  vel 
donata,vcl  per  fidcicommifTum  rclrctafucrunt,vt  vcl  fifci,vei  dcportatifer- 
vus  ea  gcfliirc ^^l^cccpific  cxiftimetur.  Dicci  forcaifc  Stotu  quidcm  ipfiua 
^inii»!S(  jgoruoMi^  (u/penlo  m& 

oefcf pAe  vt  ioi<j4i^/«rawf.(ed  validiutem  fideicdmilfi  quod  ej  d^u» 
]eftno^poise^4"^4i  ^  ftkinoecefsefic>veleotcniporej|(lciip^^ 
.^^  valere  »  qoo^^ldcicomroifsorum^ityid  tit  u^iS^iiiil^o^i 
T|Pacoris  fi  iid cicommifsum  purum  fuit     vcl  nunquam.   iHa  frqui^ 
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^uod  non  ficut  v  iucntium  i  Itd  &  dcfiincloruin  acflus  fufpendi  poflc  rccc* 
ptvL  qHLvImh fiH,D,€«mmun.pr4d.shi  obferuandum  eil ,  t^uod  ad  rccn  Jio*  * 
nhiai  wJde  perttnec  agcre  Paulmii  dc  legato  cnnis  dics  inutiliter  cefTerit 
id  (bliiin  quod  non  potucrit  ditttiits manere  in  Aifpcnfo.  Vcrum  refpono, 
deo  non  tam  validitateniiquatn  acquintionem  fideicomniiffi  hoc  caiti  iul^ 
tendi>Ciim  ab  initio  ccrtum  fit  omnimodo  valere  fidcicomrr ifll/ni  dvc  vc^ 
fctuctur  in  ciuiratem  dominusfcrui  dcportatus,(iue  no  rcftituctiir.lllud  vc- 
rdincertum  folummodo  fit  ,   Anfidcicommiflum  acquirctur  fifco  andc* 
portato,  quia  pcndct  iilud  ex  tuturo  eucntu  rc(litutionis  quani  vcl  /cqui  c5* 
tinget  vel  non  requi.Nam  fi  deportatns  refiituetor  >  ftiam  fidciconmifliim 
ail  eum  pertinebit.  Si  ver^  non  refittiietur  peninebir  ad  fifcnm.  Ncque  iit 
ci  noua  catt{a>  fcd  in  confequentiam  irrogata;  iam  condemnationis,quar  fi- 
cut  dcportato  ciuitatcm  adcmit,ita  &:  ius  habcndi  vnqiiam  heredis  lioc  cx 
leftamcnto.fiuc  ab  inteftato,  Atqui  altcrucrum  cucnirc  ncccflc  eft  vt  dcpor- 
tatus  vcl  in  ciuitatcm  reftituatur,  ve!  non  rcftituatur,  cum  fint  ifta  contr.iLli- 
&oria  inter  qux  medium  dari  nuilum  poteft.  Ergo  iam  ab  jnitio  ccrtum  eft 
omnimodoniturum»vtfideicommiflumhocvelfiico»veldeportato  acqui^ 
ratur,Et  coniequfter  nihii  cft  quod  impediat  quomini^s^ab  initio  valea^ncc 
in  rurpenfo  efle  dici  poffit»quemadmodum  &  in  fpecie  /.    hereditia^l^  $'m 
^utd  Auie  verf.fecuniMfn  ^utd  DJe  caflr.^ecul.sWi  ctia  agitur  de  legato  qttO<l 
rcJi Jtum  fit  fisruo  cius  qui  in  vnum  cafiim  fit  incapax  non  in  alium.  Vt  enim 
poflet  dici  eire  in  fiifpcnro,ncccflc  cfl«  dari  cafum  alicjucm  in  quo  futurum 
cfl^ctinutilc  fideic6m]flrum,vtncquchuic,neq;  illiacquireretur.  i  aiis  porio 
cafiis  nullus  eft:  ReplicabtSflm^  pofle  daricafitm  »  Pota  fi  fbrtc  hunc  fcr- 
liuindeportatnsalienaneritviuotcftatore.  Nath  &  hancexccptionem  pcH 
nit  Vipianus  nofter  iis  verbis  niji  Ji  eum  dtptrtMm  viuo  tefistore  alienmt» 
rit.  Ncc  dubitant  noftri  poft  Accurfium  quin  co  cafu  fidcicommifli  feruo 
relicli  commedum  fcquatur  cum  in  qucm  alienatus&  tranflatus  fcruiisfuc- 
rit.  Refpondcboalienatione  hdaviuo  teftatorc  non  idcirco  ciari  cafum 

auoinutiliterpoffitcedcrcdicshuius  fideicommiflli.^Nam  ccontrario  cc- 
etillocafiitant&Vtiiiusquant&certhii  eftnon  in  altcrius  vttiitatem  ce^ 
dere  poflcyqiikm  eius  qoi  merientc  teflatore  nouus  ftrui  dominus  inuenie* 
tur*  Ita vt  neque exfiituro vllo  enentu  pcndeat ,  cui  alij  acquirj  pofllt.  A|* 
M>s  eum  cafum  quarrimus  quo  fidcicommiflS  die^cedentepoffit  dicifiiil 
penfavaliditishuiu$fidcicommiffi,&  is  cafus  cft  quem  negimus  nos  repc- 
riri  poflc.  QniJ  crgo  fi  deportatus  fcruum  hunc  alicnauent  non  viuo  aJ- 
huctcftatorc  fcd  eo  iam  mortuo?  Hic  verb  cafus  eft  qucm  Vipianus 
prartermtfit ,  &  qui  tamen  minim^ fiieratptaet'crmittcndus,cum  Jooge  ma* 
joreihiecumadferatdubitationtm.  Facitenim  h«caIietiatiofimo3^bo- 
na  fide  nec  in  fifci  fraudem  interuencrit ,  vt  /pes  lila  quam  in  enm  vfqiit 
liiem  habuerat  fifi:us  pubJicandi  qusndoqoe  ierni»i'am  tdin  intdrcidat ,  cum  . 
non  alia  bona  moriente  dcportato  pof?Tnt  cx  caufa  praccedentis  condem- 
nationisappHcari  fifco,qnain  e.i  quae  morxcns  ipfc  rcJ!qucrit,non<]u*  viuus 
alicnauerit ,  Ea  dcnique  lolaquarad  ipfius  hercdcm  fiue  teftamcntarrutn, 
fiue  Icgicimum  perucntura  cflent  fi  quem  iJic  poft  deponaticnem  habere 
poflet*  Itaqucquamuisd^oruttts  mmquam  ia  ciuitatem  reftitDfrclniV 
jihilo  magis  tame&fifcusadniiltipQ^t  adieciittta  luiBCTiodicaiiditti  rncc 
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j^inde  ad  Hdeicomminum  quod  huic  fcruo  relidum  fuiirct,ac  cuius  dles 
^Jfyi&dct  Qo  renipore  quo  crat  illcadhuc  fcruus  deportati  :Ncc  idco  tamcii 
'|M(^uensfiet,vcpolitrfidcicMmlfiii9  pcnlMfe  adaooiiiB  kni  Jnte 
'iJhmtamwi  quippc  qui  doiiiinmiieafiicriicoteiBpoveqiio  dict  fidcicoin» 
'.Iriiifli  cc(nt.Sicucncquepo(lctad  deportatum  vnquaaipcftinere  eo  ialtcn 
.  caiu  quorcfhtotus  isnunquam  fuincc.  Annonigitur  propter  hunc  carum 
fKcri  nosoportct,  fidcicommiffi  huiusnon  tantum  acquifittoncm,  fcd  ct- 
iam  val'ditatem  manerc  iri  fi:rpcnio?ltacertcvidctur  ,  cumccdentc  fulci- 
commifli  dietid  eft  moricmc  tcAatore  quiiideicommiirum  dcportati  fcr. 
'  .^0  dcdittinccrtum  itt  «i  dcportatiiieomclteiiitiarus  ^c ,  atquc  ita  ius  fifci 
^fHcfucrfiiriis  iiccnc.  Quod  fi  ka  c&  admittcaiiis  « iUmi  fiatim«OBicqociy 
feet  vt  fideicoromiflam  in  rufpcHib  maoc^c  ncccfTc  fit ,  ac  proindc  non  «o» 
icrccum  iuris  ratio  cam  fufpeniioncm  miniin^paciitiir*  £t  iuec  ian^-  pra». 
Cipua  lcgis  huius  difficultas  eft  qiMm  tamcn  cx  imcrprctibus  ncmo  attingit. 
Augctapud  meduWjt3tioncm,quod  Vlpianuscum    non  tantuni  dc  fifLO 
&dedrportato  ioquacur,fed  ettam  dc cmptorc ,aut  aiio  in  qucmfcruus  a- 
ii^natus  fit  t  vidctur  Tamco  i|aloquivt«miuc8fii4t4fioin^m  cuencuin 
vclitfiMcbfiiAiifiwB  qiio4  Jittic  jcrliomlftttyfa»!  •*l!»B>i<ift|i!ii^fA^ 
dcportainmifllNB  pcrtincrciC^m  tameo  dulMmimfolBcfM 
'ftbfempfrtaimCofidtem  ca(liqvofcruucviuoteftatorcfita}icnati|s;Ctir  ' 
•ion  enim  potiorcocafu  eflct  caufa  cmptoris  qui  ccdente  fideicoromf%  •' 
"idie  nouus  dommus  &:  capax  inucBirctur,c]u3m  fiici  qui  nodum  cfTct  domi» 
ni)s,aut  dcportati  qui  amplius  ncn  cfTct  capax?Dcnique  cum  nihiJ  poflit  ac- 
.   cjuiri hfco per  deportatom iprum, qui  lic^t ciuitatcm amifcric,cum  tamen 
iifterttillita^tiqueliwmplli<iii|lllt%ii  ftlllahi  dcp ortato  habc- 
.  #!l^prOnon^4bipto^tdaqiiamVilli4bMp?^ 

<|^rtiocrct  fi  6cporut<Mi&oii»J^*^  Quis  fcrat^c» 

"^uiri  tifco  aliqoid  per  leruam  deportati>aittC^m  fcnitts  ille  £idusfit fy^ 

mjsfiici?  •    ■       ,  -r-^.^---.  :-''-^^'^:r<.^'^^'''- 


t. 


ENTEMvsan dici poffit duas Vlpiano in quzftlofie  ifta 
(l^?'^^ proponi  diftincliones.Primam  illam  Virum  hic  feruus  cui  fi- 
icicoinmiiTum  adfcriptum  cil  alicnacus  ftt  viuo  adhuc  teOj* 
|toreaoeo  iaiirmortuo9liirinC6rtcm|iq|^,4d  cfl;ncc  viuo  po 
incc  mortoo.$ccundil  vcri$^'fe^fMas  W  M^liiiiiqusm  fii^ 
IliisHatus  WFioiikoin  mortuo  tcHatorcAniiepornllHrfiicrit  rrftirnjtit^A 
^.Primo  ca^^fi^lboteflatorr  fcruus  a  deportatoaIicnatusfit>dubitaBd^|l 
-lioncftqtun  ndefcommidumad  ipfum  pcrtincat ,  cijra  vtdixi  fCpefiM^  • 
ipfc  dominus  co  tea^orc  quo  dics  cedit,quo  dcmum  tcmporc  -infpicicnda 
^j^jgftiiaand^^^^^^^^^^^^^^^^^^^^^^^^l^^s  tio- 
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da  cxccptionc  \\h%7^ififieMmdeporUtMS  vmo  tejlatore  aUenauent,  Nam  li  a<i 
fifcum  iion  pcrtinec»ad  qaetn  tliutn  quaai  ad  nouum  dominutn  pci  tincbit? 
Anferteaddepoitatam  ipfuni  «juieam  viuoteAatore  alienauit  ^  &  per 
(^ucin  fadum  eft  qu^  minus  repcriatur  ip(e  domtnus  dte  fideicomr 
inifli  cedcntc?  Atqui  potefteiitnputari,tt^tn  quo^tcikmanteiuam  in(^r. 
tcm  reftitottis  ci}.  Reftirtituir  licjuiJcni  fuiHe  ponendita}  cfi  vtaliquis 
pro  co  dubitandi  locus  elfe  poflit.  Imputai  i  autcin  ci  potcft  cur  alicnautrit 
ante  dicni  iiacicoininifllcedentem»atqucira  tcceritnceo  tcmpore  domi- 
nus c(rct,(|ui  iim cum  incapaxerat.Quod  cuini  poilea reftitutus  iit)  prodcf- 
(k  quidem  ci  iKMeft  aduersiks  fiicum  vt  a1»  eo  boBa  ion{<|Qe  fiia  omiiia  rectt* 
peretfi  pleniSiniafiiit  reftitutio  :  Scdaduetfiiseumcuiipre  vltr5fcruura 
vendidictaliove  c}uucontractuilirisgeiitittmrradidit&  aiieoaait«»prodeA 
fe  ccrtc  nullo  modo  poteft.  Nccpugiwc  quod  Vlpianus  fubiicit  in  hrc  vcr- 
hitTHHC  emm  dd  tpfHm  dehehu  perttnere.  Nam  rekrcndus  tftliic  verlicu- 
lus  ad  poftcriorem  cxccptionem  immedute  prajceuentcm  ii$  vcrbiscx- 
prcflam  vel fHerarefiitHtHs.  Hoc  fenfutvt  fi  dcportatus  rcftitiitns  fucrit  ia 
4ittitatem«fideicommi(rum  iemo  eins  adfcriptu  perttnere  ad  ipfuro  dcbcjA:»  ■ 
co  demum  cafu  auoalio^t  pertineret  ad  tifcum  ii  rcftitutio  luilla  fiibfiscur 
^eilec  Quemadmoduenini  non  potcft  fifcus  poft  ucpc^rtatiooc  ciuiaRof 

•  maniplusiiirishabcreexcaufailliusdcpoi  tationis,     ex  pcrfona  dcporta- 
ti,quam  habitiirusfuitrctciuis  ille  Romanus  li  dcportatus  no  fuillct.  ha  ne- 
quc  pkis  iuris  habcre  potcft  poft  reftituiionc  is  qui  iuit  ucpoi iatus,quam  ha 
biturus  fuerat  fifcus  A  dcponatuireftitutus  non  tuiflet.Atqui  nonpolfec  ho. 
die  fifciiahocfideicommiflttm|deqaotradamus  petcre»iidcportatiia  euin 
<^tt&tcftatore  alienafret»quauiareftitutio  nuUa  eHct  fecutajvt  aperte  Vlpian. 
fcribit.  Ergo  neque  ad  deportatum  rcftitutum iioc  cafu  pertinere potcrir» 
Tantoque  minus  quoJ  fifco  nihil  imputari  poteft  qoi  alienationcm  prohi- 
bcrc  non  potuit  li  mooo  noii  hcrct  in  cius  tiaudcm.Dcportato  v  cro  poteil 
imputari  cur  alienauerit, cum  pofset  impcrare  fibi  nc alicnaret.  Cuni  igitur 
ex  Vtpiaui  vcrbis  conftct  iideicommifsum  adfcriptum  dcportati  feruo  quc 
deportatus  vtno  teftatore  alieiiaoerir,neque  ad  fiicum  perttncre  quSiriado- 
•ponatutpofteikfcftittttus  firrneque-addeportatum  quamuis  fuerit-  reftitii* 
ttis,hoc  vnum  necefsariorelinquitiirquod  dicamuslicet  Vlpianus  non  cjm 
prcfscrit  Vt  pcrtincat  ad  nonum  dominum  qucm  fufficii  &:  domin  im  &  ca 
paccm  fuifsc  catcn^porc  quo  Hdcicomm^lTi  liics  ceftlt.  Et  liic  cjuiJcm  pri- 
mus  cafus  cft  prioris  diflinclionis  quac  cx  Vlpiani  fcnfu  &  vcrbis  n!  hacquas 
ftioncomninoadhibcJacil.  Aliis  vcroduobuscaijbuseiuidcm  diilmtlio- 
nis  prioLis,boc  eft  (lue  feruus  hic  nunqnam  fiientalieQatus»  fiue  allenatua 
quidem  fitiLdcport.ito,fcd  non  niii  poft  mortemdemi^m  teftatoris  (  nihti 
.cnim  intcr  hos  cafus  diftare  arbicror)fitbdtftindio  illa  neceflaria  ei^  An  dc* 
pbrtatustjndcmrcftitutusfiierit,necnc.Si  nonnc  rcftitutns  dicenduni  ertt 
adfifcttm  pcrtincrc ,  fi  non  rcftitrtus  lit,  ad  deportatnm  ipfiini  pcrtincbitt 
Acque  ita  prjtcftas  Icgis  nunquiin  crit  m  fulpcnfo  qnniituin  ad  valiJitjtcin 
Icgati  cum  codemum  inlUuti  quo  uics  Jcgati  vcliidcicommiin  ccdit  viin 
fuam  Si  poteftatcm lestotam  citecat.  Nihil  autem  Ht.quod  obftet quomlSr 
[mu  ftatim  ab  ialtio^c  es  illo  infitmtt  dicamus  valejre  fidcicpmmifsuoi  quod 

^lSflo  cafuinntt)|^en  poifit  quin  vd  GJcotyfil^^^^jpc^ty^ 


nec 


lyiii^ed  by  Google  ^ 


DECAD;  LTCXIV.  EKkoR.  liriT  •  Ki 

tn6  pofTit  quandiu  in  dubio  8c  'mcmo  poHcus  eft  euecus  reftkuttoniiC 
rde  (ecttu  quadocnBqiiercfticutiooe  minrai  vidcri  min^sdebfftiMli^ 

lifTum  ei  ac(]ui  i  f,c]uamuis  non  fuerit  capax  die  cedente»  qoie  fuflicer»  ^ 
>et  quod  iam  tum  fueritiioaiinns,rcdc}itaque  ei  capacitas  per  reftitiitio-  * 
Aemiquam  dcportationis  poena  abfhilcrat.Nec  quod  mcdio  rcmporefcruu* 
j^eo  alicnatus  /it,noccrc  potclt,non  magis  quam  fi  iam  c6  tcmpore  y  quo 
i6>fs iidciconimifHi  c-cfiit  tuiifct  iUc  rc{litucus,&  Hc  fcruum  alienarsct.  Noa 
n  alienando  renium  pcr  queiii  acquiUuiiret  iibi  commodum  fideicom' 
H,  ipfum  quoauecommodumperienif  pesibnam  mutfitimiiniosfenec 
rcnptorem  aot  a  fc  •bdicaret.Ade^  nibit  commune  nabct  ienil  alientr 
cum  acquifitioncis^ante  alienationem.  Actaraetfi  per  refticutf0«« 
nem  conccrsamdeportatoexindulgcntia  Principis  fera  videaturcapacitas: 
{operuenicns  eo  tcmporc  quo  iam  domini)  caufa  mutatarcpcrirur  ,  tnmen 
S<H)  itacft;quia  capacitas  illa  ciim  fit  iuris9&  fupcrueniat  bcncficio  rcl^icu- 
tkttits  curus  natura  iila  eft  vt  omma  in  (latum  priilioum  rcponat  dU.i.  C»d€ 
0tf>f^.  (acil^  retroinihatttradtdtlpus  quo  diesccfim  co  infiantidcpor» 
<«l»ficutidomittosfoir»icaaicapsi'fulii  f«ap0a|MBw  QgibMdapba» 

«kCurrcntibus  neque  i us  (ifci  cx  fcntentia'  dcportailoaii  anterloris  cmxQ^ 
1,  nequc  fubfecuta  fcrui  alicnatio  mcdio  tcmpore  intcr  mortem  teftato-^ 
ris  ,  &  dcportati  rcftitutioncm,  ncc  dcniqucaiiud  quicquam  impecfircpo-' 
tcft  nc  hdcicommiffuiTi  quod  dcportati  fcnioadfcriptutucratdcportatoipft 
cidcmquc  rcdicuto  acc]uiratur.  At  dilHcilius  iliud  videtnr,quod  nos  tamen 

folurausyvtnoii  reftitoto  co  qoi  fiicratdeporcatut  idcm  in  mco  tra^letui^ 
ttippe  quem  cercomfitDccdiefideicommiiiiccdente>nec  vJloantealjeiKu 
tioncm  indaotidominum  fuiire  huius(brrtihflccim|uam  fiiturum  effe  poft* 
qiiam  fucric  (eraus  aIienatus,Nifi  proponas  ex  noua  iotxz(Ci%  a4iqo»  cau/ai 
xediirsc  fcruum  hunc  in  deportati  potcOatom,quo  tamcn  cafu  fi  aliud  nihil 
irfpicercmiis  pro  alio  fctuo  habcndus  is  efsct  poti^squim  pro  co  ipfo  cut 
fidcicommifsum  adrcriptam  tuifset.Vt vero  in  tifco  d}fiicili«r  hjc  tradtacuai 
^fderr  dcbeat  ex  eo  fityqui^  Kc^  fi^o  non  dcfit  capacicas  qusc  dceft  depoiw 
%MOf  Dceft  tamen  erdoMinhimtaQod  depottatO'iiiiid«tft»&  qood  liinei» 
ftppohi  5:  prrccderenecefse  cftvt  fiatlbtef  fuaAionr  de  capatitBlCi» 
Kon  cnim  ferui  quibosatiquid  relinquit^ir fimt  capaces  ex  cuiufcunque  ca» 
pacis  perfona,  fecfex  coram  tantiim  to  quorum  dominio  fint  &  poccftat^ 
dtll.l.nonmwus^.  D.  de  heredth.wflitMn.  Proindc  aii  dotninium  fcruia- 
bcfl,  ci  quantumcunquc  cx  fc  capax  fit ,  ncccfsc  tamcn  cft  vt  abfircapaciia»; 
^cq.uircndi  per  (cruum  iiJuui»At  i  Loucrfo  non  c^uicunque  iocapaxeugjdeibt 
imtil^  domioos  eft.  Et  oB  cam  aHHbiiracfpiDm  ct vi  « lBiioiebiHI>«i^<«ii 
~ :  duobus  necefsartis  voum  tant^dtcft»qnUn  it  coi;  aaliA  d^m*:  De-^ 
inlifmiilidtas  tautum  decn,fiicoiMi)lii»^mqUie,q<»^ 
fne  quo  nblfa  poreft  hac  parte  cfse  capacilaa»  *  uiniciliuj  crgo  clt  vt  fitrci- 
commifsum  hulcfcruo  adfcriptum  pcrtineat  ad  fifcum,alicnato  poft  mortc 
tcfbtorispcr  deportatuni  fci  uo  ,  cti  imfi  dcportatus  reftttutus  non  fir^. 
laUn^  pertilieatad  deportatum  rcftitutum.  Addidi  4/»#»4ft4  ^f^l»-- 
iteM^  quja  cnm  /cruu^aliepacus  aon  eft  tiiiikpn|^^9^' 
duWikittitfti^L^rar  morc&aptf^1us:fflyi>|i^^ 
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men  dominus  ex  caafaprxcedenti ,  Iioc  eflicx  cau(a  irrogatx  dcportationiiS 
aic^ua  ordincm  habuitpolterior  h^c  acquifitio.Non  cnim  nnua  fententiao* 
pus  cdyst  bona  huiusdcpo  tati  umnia  qn^poddcportation^acquinjtrurW^I, 
fus  publiccntur,  fcd  fufificit  prior  fentcntia  vt  ea  bona   fifcus  vindicet,  oon  ' 
modo  tanquam  vacantia  vtpote  nullo  hcrcde  cxi(icnte ,  quomodo  fi  quis  id 
ciuitate  dcccdcrct  ImcyMofacccdorc  LhMhreUcere^j. D.de  enict.Ccd  quod 
maxim^  notaadum  eft»ctiam  iure  quodam  proprio  &  tanqnatn  bona  dtf- 
portati>&  tanquam  publicata  i.i.Cde  be .profcript.lfi mdndauero  iz.}m  ciUhs 
D.m4ndAt.Wnde  cftquod  fi  ca  vclit  intcrim  alicnarc  vel  pignori  darc  in  fraii 
dcm  fifci  non  potcft  dt(lJ.deptrtMtus  i^^.De  interd.ffr  ^fi^g'   Ciim  tamcn ,  fi 
quid  ex  bonis  fuis  alicnaucrit  is,cuius  rcliqua  bona  poftca tanquam  vacan<-^ 
tia  (ifcus  vindicauit,nullo  exiftcnte  fuccc(Ibrc,nuqua  illa  qu^ftio  podit  mc<« 
dcrc.  An  iQfraudem  fifci  alienationct  fad^  tucrint  necne.Omnimodo  eaini  • 
valcnt  &  rato;  funt>  nec  ^uicquam  iuris  habec  fifcus,nifi  in  bonis  qux  fupcrr 
funt  &  quidcm  deducto  arrc  alieno  /.  i.§uin  hon/t  l.nen  pofiititt  lo.  7).  de  iur, 
^.Niiiiirum  quiaprxccdunt  caufam  qnarpoftcainuit.iuic  fifcum,  Nonci- 
tam  alienationcs  illa;  qu£  a  dcportato  iado»  fiint ,  bonorum ,  poft  deporta- 
tionem  licet,acquifitorum.  Sed  cum  alicnatus  eft  fcruus  cui  poft  dcpor- 
tacioncmteftatorHdcicommilTum  adfcri^fcrat,  &quidcm  mortuo  iam  ta- 
ftatorc,durius  cft  vt  ad  fifcum  pcrtincat  hdcicommi^Tum  cx  pcr{ona  iJJiuf 
fcrui  qui  ncquc  dic  lcgati  ccdcntc>ncquc  poftca  vnquam  fucrit  in  dominio»" 
&  potcftatcnfci.Ettainen  ita  cft  fi  dcportatus  qui  dic  ccdcntcdominus  fiiit 
nunquam  fit  reftitutus,  Qucmadmodum  fi  is  refticutus  cfTct,  alicnatlo  quc 
intcrucni(ret,noriimpcdiret  quomiuiis  acquirerct  fibi  fidcicommifluni' 
pcr  fcruum  quafi  pra:cedente  alicnationcm  acquifitionc.  Et  ratio  cft,  quo* 
nia  licet  acquifitioiftaHcicicommi(Ii,ncquc  in  deportati  neque  in  fifci  com 
modum  fiat  nifi  co  dcmiim  tcmpore  quo  dcportatos  veJ  rcftituatur,vcl  mo^ 
riatur,  proptcrca  quod  quandiu  nec  rcftitut;is  ,ncc  mortuus  cft,ncfciri  'po^'. 
tcft  vtrifuturum  fit  vccommodum  illud  fidcicommidi  acquiratur  fifcone 
tndcportato.Attamcnvtroquc  cafu  rctrotrahitur  acquifitioad  tcmpus  il- 
lud quodics fideicommifii cc(Tit,Necinterueniens  alicnatioquar  tota  fa<5li 
cft  impcdire  potcft  iuris  poteftatem  ex  qua  fola acquifitio  xftimatur ,  adc6  . 
vtpcrferuum  cui  legatumvcl  fideicommiffum  adfcriptum  cft  acquiratur  / 
iplo  iurcdominoctiam  igiioranti,quamuisnon  inuito  cum  rcpudiarc  pof. 
fitlcgatumvcl  fidcicommi^Tum  fi  vcUi Ue^dttMmy.  delegMU  i.i.  Titid 
f,Litci4deiePAt.%,  Itaqticquamuis  non^)iii  ex  poftfaiSo  ,id  cft  poft  rcfti- 
tntioncm  velmortem  dcportati  apparcit  quid antca  fucric ,  vt  in  aliis  pll<-  . 
rifquc  parcibus  iuris  /.  f  «i  res  98.    rem  autem  a^enjis peculij,  D.  de fitutm 
lege  5 fd  etfi  fuid  z^*f,i  D.de  vfufruilM  hiitcfcrtpturje  15.  f  .r.  Z5.  ad  legem  A- 
accommodatiusad  rcixi  Dodrzin  in  i.de  hereditate  i^.f  ^^uidM»» 
temverficuLr.ifiinpertdenti  D.d:  cdptiu.^ pofiitm.  Cumtamcn  id  quale  fia 
tandcm  appuectalcquoque  iam  ab  initio  fuilTe  intclligitur,   Non  pto-  • 
ptcr  fpcm  quain  vel  dcportatus,iam  tum  habucrit  obtincndar  rcftitutioni^ 
vei  in  contr.Triumfifcu$a»gcnd«  perdeportati  mortcmpubIicationis,Sed 
propcermris  poteftatcm  qux  facit,vt  ca  omnia  quorum  acquifitio  ficri  po- 
teftipfo  iurc  iam  indcab  eo  tempore  acquifita  dTc   vidcantur  quo  dies 
Ceirit  liicK  in      vciliucc  ii  Jcpoiucus  nou  fuccit  rcftitutus  9  acfi  inter  dc- 
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Portatlonem  &  mortcm  dcporttti  mcdium  tcmpus  nuliom  intcrccnHflfetii' 
Siucjn  commodum  deportati  t^indem  rcfticuti  ach  dcportatus  ishunquaia* 
fuiirct.  Dcniquctampotcns  cfi.  ius  flfci  ad  acqiiirc/Klum  hoc  fidcicommif- 
fum  jJcr  fcruum  cjuamuis  me«lio  temporc  aUeuatum  a  deporcato  num'^uam 
rcllituto ,  qJdm potcnscft  ius deportati rcftituti  ad  pctcndum  Adcicommif- 
(um  huicfcraoadfcriptum,tametri  cum  intcrim&ante  rcftitutionem  alic- 
naucrit.  Atquc  harc  quidcm  milii  vidctur.loci  huius  non  foluin  fcntcntia 
ijnam  alfcqui  minus  fortaflTis  difficilc  eft » Ctd  ctiam  ratio  auxm  Cdai  faten- 
dum  cft  dk  pcrobVcuiam  >  ncc  1  quoquam  CJc  intci prctibus  noftris  adhuc 
bcnc  cxpljcatam:  >Jos  vcio an  allccuti cam  nmoSjC^uod  nol>is  quidcin  vidc- 
muri  doAioces  vidcr|nt. 


ERROR  DECIMYS. 


De  militAribM  ctJiciUis.^dl.militis l6.in princif.  Dje 

tejidm.  niiltt, 

^  Njc  e  h  tam  multa  priuilegia  qua;  ab  Impcratoribu*  coii- 
ccfla  funt  mjlitrbus  circa  vltimas  VQluncatcsteftan>entarias» 
de quibus  lam  non  pauca  fciipfimus  in  De£<id>bus pisccde- 
ribus,  poftrcmum  fcr^  illud  eft  ncc  tz:iien  aut  Icuioris  mo- 
(iicti  auc  mmons  dubit^tionis»  quod  perniinum  ns  cfl  ciiani 
codiciliisadtcflamcmum  facStis,  hoc  ^ft-tcftaiiicnto  miiitari 
confii  m  itis  hc|"cJjtatcin  cliredkb.darc  /.  miUus  cot/ieillis tn prttmfr,  D.  tie  te- 
P/fth,miUr,  luteprocfus  fan^  /Ingulari  tk  priuilegiario  ,  ciUii  cxratiane  luris 
communisccrCifTimum  fithcreditatem  codicilljs,  neque  dari  polTe,  nequc 
adimi)  ob  idquc  riec  condicionem  ioflitution)  porTe  adiici  in-coJicillis  fi  in 
tcftament» data fucrat iieredjtas purc  l.<]i  id im'Ui.§.i.D»di  condtcM/Jitr.^z  he- 
rcdiiatem qux  in  teftamqnto  inuiiliter  data  fit  ndn  poftc  CodicUris  quafi  he- 
icditatem  confirmari^fed  ita  tantum  Vt  cx  fidcicouiuiifro  petatur  habita  ra- 
tio«clegisfalcidi2r/.2.iJ.v/f.D.</f  ii«r.*<ji/K/7/.  jfiuius  vciopiiuilegij  llcm.cfrc- 
^useftcerte  qu^ii)  maxtmus^ita  ratio  longc  obfcucjor  q^u^m  cxtcrorum. 
Carccra  enim  priuilegia  ratioucmill-am  viHcam  Sc  geiicr|lcm  habent>qHod 
kltplacucriclmperatoribusvteo  vcluti  pracmio&  rcnumecarentur  mihtes 
<jui  antC3(fi:is  laboribu^bcn^ meriti  dcrcpublicafuillci>c»&:  tyrones  ,ciu<^fq; 
bmncs  ad  grauiflima  quarqucpericula  pro  faluce  reipublica:  obcunda  intita- 
rcni  l-.i.^  i.l.  DiuHs TrdtAnus  i^,l,teji4tnentd  i6.D,dt  ttfium.miUt.l.imptiheri  40, 
D.de4dthm.(^  pern.  tirtor.  Neippecdm  non  fcmpcrcopia  fuppctattcftiutn 
nequr  adhibcnJatiim  caetcrarum  follennitaium  qux  mpagatiorum  rcffam^- 
tisomnim'jd&  requiruntur/.rj«^tV//fl/«r  S.f  n.D.fie  iur.  coduiU.  &  apud  luftin» 
i»  Tii.  Oetntlii.  leltdm.  At  priijilegium  hoc  mjliiibusdjtum  vt  poflTntin  co- 
di6illistcftamenc>riish(fredjtatcmdirc(fi^6  dare,ntque  ncccflitattm,  1  equo 
vtilitatca»  .iliquam,pccpromderationem  vllamhabcrc  videtur.Ciim  cnira 
miUtiiin  ceftamentain  co  pocifnmum  difftranc  ^  icftamencis  pag.inorum 
«juod  nullam  pcnituf  follcnnitatcm  &;  obferuatiunem  dcf»dcrant,  adcoqud 
minorcm  c^uain  codjcilii ;  i]ui  co  faltcm  iurc  quo  nunc  vtimurnon  carcAt 
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follcnnitatc  aliqua  cx\m  quinquc  tcftcs  dcadcrcnt  poft  /r^^.  >.W^, 

Co^;f/.  de  UaUis.   Qua^uam  obfccro  poicil  necc  (itas  fubcffc  vc 

vtiliras  huius  pr.uilcgij  ,  vt  hccat.  miiiti  ctiam  m  codicUlu  direftan 

hcrcd.tatcm  dar^  .  il  tam  facilc  cft  miUti  tcfiamcntam  faccrc  .qu^n 

codtc-llos^  Scd  &,  ciim  vcrum  illud  fit  ,  qiiod  fccunuiim  noitram  e 

nicndationciTv-Paalus  fcr:bit  i«  /r^r  cius  mtlui^  34./«  fric.  DejcPrncnu^nt 

Ut.  voluntatcm  ouamquc  m|lit'i$  tcftamcnrum  cllc  ,  qoi  her>  potCft  v 

n.ilcs^aciai  codiaUos,  qui  non  pQtiils  tcftamcnti  &  Boii.mc  &  nirc  cci 

■••  fcamur?  An  fortc  polFunc  cfTc  cpdicilli  Unc  yoUmtatc?  Daiiquc  h  vct 

eit  ratio  quam  luftmianus-  noftcr  attulic  m      ccdMs.  Ml,  de  ccdtcu 

ob  ciuam  codicillis  ixcrcJitas  ncquc  dari,ncquc  adimj  poibt,.nccontur 

dantur  ,  iiiqpit  ,  iura  tcfbmcmorum .  c^;  codicaiorum  ,  Addc  ,  . 

■    nomina  ex  iZ  G  tdem-i.  Cod.  eodem.  An  non  xquc  abfurdum  bc  fcdu, 

eft  ;  quomodo  loquitur  lex  ylttw.iC.  de  lemm.  u,it!.  cam  nommun) 

rerum  confuhoncm  in  milite  ticri  atquc  in  J>.ig3n»?   Imo  longc  to 

dior  ^  abfurdier  in  railite  vidcri  dcbct.  "Nam  m  pngano  quidcm 

tianrfi  ius  ita  fcrrbt  vt  codiciihs  ,  pctindc  ac  tcftamcnto  hcicditas  dir 

do  diri  polVct  ,  hon  tamen  vfquc  adcQ  confLindcrcntur  iura'teftamci 

•   tDrum-&  codicillorum,  vt  non  facilc  pofTct  dignofci  an  tcftamcntum 

aum  cllec  ancodicilli    Nimirum  exadhibitis  vcl  non  adhibitis  follc 

nitatilids  ,  qujc  in  quolibct  pagani  tcftamento  maxima:  ,  m  codicil 

verb  vcl  null»  prorfus,vcl  fahcm  longc  minoics  rcquircrcntur.  At 

diltin^lio  in  mihtanbus  liuc  tcftamentis,  fiue  codiciliis  non  (mvlitcc  ii 

beri  aliqua  poteft  ,  cimr  non  maiorem  foUennitatem  tcftamcnta  mi 

t^m  cxigant  qui:u  militarcs  codicilli.  Vcri^m  obicaiombus  iftis  omi 

bus  commodc,ni  Vailor,  fitisfccerimus    fidixerimus  .  Voluntatcm  qi 

dem  militis  quainlibct  cfTe  tcft.iraenfjm    fed  ita  dcmum  h  milcstol 

mcntum  clTc  vclit  ,  non-  ctiam  fi  malit  clTe  cedicillos.  Nam  praMcr 

quod  generale  in  quohbec  honrinum  generc  ,  ac  icte  ^erpctuum  c 

VK  aaus  namquam  opercnuir  vltra  mtcntioncm  .igentiiim  ^-;'p'Me 

amnu  19.  D.  de  rcbnt  iredit.  dege  iuris  zentium  feptim4  $.  (fnod  f.yi  V' 

fjcL  abfurdum  fanc  cfTac  priv.ilcgia  miliruin  quar  ad  fupicmas  c<  u 

..-Coluntatcs  adiuiundas  concofla  fmt.,  eo  vfquc  produci  vt;contra  ip 

<nm>  voluucaicm  pro  tcftamcnto  habcrent  (cripcuram,  quam  nulcs 

^nih  codiciilos  clfc  ^toluiffct.-  Id  cnim  dcftruerc  vohmtatcm  cffct  ac  i 

pedire,  non  adiuaarc  ,  In  fumma  f^cerc  vc  cui  liccrct  quod  plus  cft 

*   non  liccrct  camcn  quod  ciWt  minus  contra  vulgatam  im».<!  rcgulani , 

.  que  carcret  ininor.^bvs  qai"  f(ucrctur  maioribus     qupd  per  (c  non  1 

jniis  ccrte  abfursiuili  foret  qnim  i  comrario  vt  maioribus  trucrctur 

caieret  mmoribus  ,  vi  P.ipinianns  'aic  i.^j  le^c  cui  pnch^.  D« 1: r> 

Ncquc  veio  fme  ctfcclu  Hanc  militaiium  ttlbmcnrtjnim  Sc  codii 

rum  difiindioncm  cfTccxiftnTiandum  cft  :  cilm  pofht  plctumquc  in- 

-  f  clfe  militis  </t  codicillos  icftamcntaiios  potii\s  quim  tcftamenium  f< 

fc  «ciftimctur  ,  vcl  ob  id  falcQm  nc  qaarftio  t.\m  f.icjle  polTit  ihcid 

qu.T  fa<fVis  a  milite  phirihus  tethmcntis  pleriuuque  inddit  ,  An  vtrv 

que  tcftamenriun  voluevit  nvlcs  valerc  ,  an  priori  pcr  pofterius.di 

g4rc  :  quod  nos  in  praecedentibus  fuse  tradauimus.   Nemo  cnim 

dixic  5  Pcr  coUicillos  quos  milcs  ad  teftanicntum  fcccrit  rcuc 

t 
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tum  vidcri  tcfbijjentum  ,  cjuoJ  ncc  in  pagano  reuocatum  ccnferctur» 
quia  nec  poilcc  >  Ciim  in  cpntririum  codicilli  ad  tcftamcniinp  facli  i 
teftaujcato  igfo  vires  accipiant)  »p/iiiA^ue  ius  &  condicioncm  fcquantur 
l^^e  f.u(t  pcr  injnus  lO.  /e^s  dh  tnttl^.ito  i6.  m  fine  D.  de  svre  ccUuili»r4tm, 
"j^cc  minus  in  militc  quim  inpagihohoc  Ipcum  iiabec ,  vt  pcr  codici^ 
los  tcftamentarioj  nunquam  teltamciuuin  uetiocciur,  nill  fbtt^  quantum 
ad  legaca  vcI.fideicominilViijqua:  liccc  m  tcftamcnto  dita  nenio  dubitat 
codiullis  rQuocaci  &  adinii  pbni",/!'^»*  con§<iH'.(ur  8.  §.\itmo,  D.  i'e  iurecth- 

.  fliCilUf  Utn.  Uee  terfu  C-v*/.  /m  Ncquc  enim  priuilcgiuin  miiititinto  vl- 
lum  cft:  vt  pollic  etiam/i  maximc  vclit  reivbcarc  tcTtamenrum  fiue  niili- 
tarufiuc  communi  lurc  fa(5lum  per  codicillo?  quaiiTuinlibct  poftcriores, 

'  cuin  in  eam  rcin  par.itum  habeat  auxilium  tacicndi  tcrtamenti  ad  prio- 
rcm  voluniatcm  tcuocandain  ,  poflitquc  ei  canio  magis  iinputari  quam 
pagano  cur  cilm  fecit  codicillos»  tdlamcnhim  pottus  non  fecerit  *  aut 
cut  ni)ri  codicillos  a  fc  tactos  in  tcftamcntum  conuerterit  vc  />;  lc^e  qu^^ 
rebjitur  19.  T).  de  tcfiMunt.jnil  t.  quod  tam  tacilci  tamquc  comniudc  fa- 
ccre  (i  voluiircc  ,  po^uiirec  :  paganus  -:61i  item.  Hoc  autem  admillb  vt 
iion  miiius  liccat  iiiilici  quam  pagano  Eiccrc  codicillos  tcftamcntariost 
non  tain  mirum  vidctur  jllod  elle  quod  ciufmodi  codicillis  h(  r^dila- 
tcm  perinde  ac  telU  neiito  darc  inilcs  dirccto  poflk  ,  quim  diiricilcdi- 
^lu.  Cur  iion  idipfum  pagano  qvioqiic  pcrnattatur Cum  non  tam 
cx  priuiic^^ia  aliqUo,  quam  cx-  meia  iuris  rtftione  ar  rcgirla  id  tieri  yi- 
deatur.  Siquidcm  rritum  6ft  ,  repiiirquQ  a  nobis  inculcatum  ,  Codicil- 
lorum  teftiintiitarioruin  lingularc  ius  c^Tc  vt  quxcunqnc  in  iis  fcripct 
funt  pcriudc  haberi  debeant  acfi  in  tdUmcnto  ipfo  icnpta  eflent  ,  lcge. 

■  Jtcnnda  codtitllotwu  D.  de  thrr  caJtcilLrutir.  Acc]Ui  ncnio' dubitat  ,  quin 
•hcicditas*teftamcnco  diri  poffit  cijin  in-.cam  potilTiinum  cauratn  tclta- 
jncncoram  vfus  coniparaiu.^  Iit,/f^f  Ikrvdittts  5.  C.  de  p.tti.  (onuenf,  lep^eli- 
let  jp.  Cbd.  de  fAit.  Quidni  trgo  pcr  coilicillos  quoque  teftamcntarios  . 
<lari  potcric  ,  vt  co^cafu  ia  tcftamento  ipfo  data  cffc  crcdaiutHiciit  fic  in 
fpecic  lez}s.ijfe  toto  77. 7).  de  h  rrd.b/ff  mfiit.  le'^e/t  iu  f  npf>o^^.  D.'  lon- 
<itc*  &  ifrmoti/ir.it,  Ncc  cnim,  cft  qiiod  qtiis  cun)  lufttniano  rcfpondcat 
ita  coiiftirntum  clfe  ne  tcftamentoruni  &  codicilloruni  tura  confunde- 
rentur  :  Qoaiidonuidem  cx  militartum  codiciliorajm.cxciaiplo  conftat» 
tion  ob  id  magis  fieri  hanc  confiirioncm  qtK>d  hcrcditas.  codiciHjs  de- 
tur.  Alioqui  d  ccnduin  eric  fa(f^ts  a.milite  in  honc  moduni  codicillisvc 
heredititcm  in.iis  diiciflo  ^cdcrit  «  nt  ccfrario-inducendjm  hanc  confu- 
/ioneai  »  Vt  rtefcirl  planc  poflit  vtra  voluntas.ten*amcnci  .  vtra  codtcil-, 
loram  iure  cenfcri  dcbcat  ,  Quod  tamcn  non  jta  clfo  iam  oftcndi- 
mus.  Alia  igitur  ratio  ouxrcnda  cfl  quain"  quor  a  Tribonbno  allata 
■fupradi^  loco  fuit  ,  fcu  non  alia  mciior  qt  am  qua^  a  Pipiniuno  no- 
ftro  it  di£l4  le^e  ^uod  fer  mjnut,  Vbi  clcganter  ait  ,  Q^iod  pcr  manus 
triditum  cft  ,  Codiciiiis  hctcditatcm  dari  non  polfe  ,  tationem  illjin 
lubcrc  ,  NcT  pcr  codicillos  qui  cx  tcAanicnto  valercnt  ,  rcilarucnturn 
quod  vircs  per  inftitutionem  hcredum.  accipcrct  ,  coniinnari  vide- 
retiir.  Implicacct  cnim  ca  res  manifeftam  contradi<flioncm  vc  te- 
ftanicncuai  contitmacctur  per  codicilloi,  &c  codicillos  confirmarct, 
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Vidfilm^uc  vt  codicilli  cx  ccflamcRto  valcrcnt,ieftamcntum  autcjn 
cipcretcx  heredum  infHtutionequx  in  codioillis  fadacfict.  Qiiidf  inquicii» 
An  noncaiicmratio  m  milita[i(^uoque  teflamento&  inmiiiuribuscoaicil^ 
lis.locuiti  habctf  Aanon  tcftamenta  ctiam  militaiia  pcndent  ea  hcrcdum  ii^ 
iiitudoiic? Aononitiiliuresquoque  codiaiUt  cef^oicnttHjpciukiii  cxtw^  * 
Ibtheutu?  Qtiidni  e(go*ios  idcm  in  roilitunx,  quod  in  paganoiuni  lodicilfi»*'  • 
obreruabiiut?  Aut  quodnam  priuilcgiiimmilitistaIe'MjUdmiiiieeflepclelt  ': 
culusratioiicdcbcamus  Itl  admitterequod  implicat  contradia!oncni?Eg^ 
"vcro  rcfpondco  teftaniemaquiucm  niiUtum  pendcreex  inflituiionc  hcrc-* 
disvc  ceuro  paganorum  ,ataonide6pendcrccodicillo;  militares  crteAari, 
niento  milicar/  quamuis  finctcftaniehtarr  ij^fcd  omnia  quje  milcs  in  iis  di^o*^ 
iitericnon  aliunik^u3Un^b  ipfins^liiiatateviresACcipcroiPollqu^ni  placull 
Imperacoribiit  htnc  vnamcflc  vhimarum  voruntitum  n^ilitarium  le^em  • 
olcgibus  omtiibus  (int  folutx.Quomodo  cnim  po(renc.codicilU  niiiicacete^, 
tiam  tcftamentarij  pendere  ex  teftamento  cilm  ficri  non  poflit  vtnon  Vfl^ 
ieant  >ricut,  nec  vc  non  valcatteftamentum  dummodo  alic^uis  in  co  hcrcs 
lcr^tusiit?  Eccamendicuucurteihincntarij,atnonquiapendeant  cx  tciiaw  ■ 
inenco  9  vc  codiciUt  teftamencarij  pagaitoflim » fed  qniioon  poflunt  cfic  iitt«  ' . 
|iejbmento.Hoc  umen  rcmpercxigovtteftameiitumiacere/ni 
viCjileque  eo  conricc  adlioc  vttcdamcntttm  a  militefa^um  dici  poffttjtC^d^ 
vcrbmaximecilfia  calisvolnnt^  ellq^z  alioquiin  dubio  codiciilorum  po^  . 
liilsquam  teRamcntiiureccfirendacliet.Sicque  accipio  quoJfupraex  Paa? 
lo  dixi  quamhbctvoluntatcm  militis  leftanicntum  eirc,  Scilicci  quam  il!Oi  . 
Icftamcocmn  eiTc  voluciit>non  etiani  fi  animo  id  egcrit  vt^iceretcodiciilojr 
'Mt  (piidfliteid  ^neiliteftabientuDi  non  icflet  •  Noaliter  pofito^itnr^diceodottL- 
."iAeCiniln m  miKct  libemm  nontefbta^fitooti^aliquki  motjeiicSrelle^.  ' 
Itpmccontrari^nonanatlvob  cauramtotcipriuilcgia  d;ita  fint  cirdl  Vl^  - 
mas  vokntates  quam  vt  tautoplcniorem  &  libcriorem  habcret  'nonmodi| 
ccibindi  fcd  ctiamquoquo  alio  mododebonisfuispro  arbitrio  di/ponendi 
facuhatcm  dumnetcftamencumiaciat  finehcrcdisinftitutlone.  Nam  quod 
idemPauius  aic  i»  LvltitidjtitJk^,  tidtdli,  non  pofleincciiiui  tabul.is  tcTta^f 
W0^i^m  inqoibot  hertt  folpcM  aoh  fit  ,  in  inilite  wiimankisti^ni  efUT 
iMpifB  pagano:  Afioqui  fan^^onfundercntar  iorateftanientonim  &  codi«  .i' 
^oroin i ii qucmadi^odum poteft mUes  hcrcJitatem  in  ccMliciHisdirc^d^* • 
ijar.^slta&  polTet  tcftamentum  facere /inc  hercdis  infticutionci  Csct^r^fi 
•,  ••  *   •    .      poncrcsmilitem  nullotaito  ccriamCnrq volulflc  codiciilos  tanium  facerci,*  *. 

'\    .  ^iniishcreditatcindirc(5l6dediiIe,NonpuCarcmvaiiiuran)camvolunta-« 
*  '  .  .         tem|iu|aoc.iurecc(lamcntiquonidmmile$iion^^^  * 
•.  ^  |ii|(dinM9ltetolniAcc*'neauc 
'  •     iibilcs  ica  eilc  >  quia  non  ih  aliis  codicillis  hcrejitatem.Jircd^  darc  mUici  e)( 

*  *  priuilegio  conccditor ,quim  in  ns  qui  ad  ceftamencom  aliquod  fafti  fint     •  * 

•  ^ .  •  .      Paulus  loquicur  ih </./.iw#/i.'/ f,Non poteft  autcm  miles  vclle  codicilios  habei#f''* 
j-.*  teftamttntiariosri  nullum  fcccrit  tcrtamenturfi ,  cum  ca  resmanjfcllifhinaiTii" 

'  im|>lkctcomradictioncm,vt  teftamcntum  ni^ilum  rri,Cc  tamen  codicilli  ali-^" 

i^oi  tfnc  ceftaaicAt^ii  Clir Vecd  non  «qu^.  datum  cft  ptiuilegiu m  m jUu  yi  ' 
^eipSi  Ylirc&6  bereditacem^ciare  in  codiciftis  erfam  ab  inc^ftato  faais/i  vrr^  • 
is  vclle  fe  dixcrit  &  intcftatum  moriffie  Jiihilommiisdirc^^  bciifditJ:- 
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inem  vt milei quiiicrcdcm aliqucm  fcripfu  inteftatus d^ceflent.  Quid  cnim 
aliud  cft  Tcftatum  mori,quani  hcrcdcn.  fcribcrc?"  Ita^  inquics fi  in  tcftamf- 
lo  lieres  fcriptus fit  &  ab  co  qui  antmum  habuerit  tcftament)  facicndi ,  non 
codicillos  duBtaxat  fcribcndi.  Scd  hoc  ipfum  cft  quod  dico ,  Iniplicarcxon- 
tradidionemvtqnis  hercdem  aliqiJcm  fcribat,BectDmcn  vclitFaccrc  tcfta- 
fjicntum.vtnioriatur  intcftatus.  Hoc  enim  adiiciciidum  cft  vtcxcludam  eu 
cafum  quo  bcres  aliquis fcriptus  fit  a  milite  in codic.llit  tcftamcntariis ,  qui 
tamcn  non  fint  tcftamentum,'  vt ;» </.  /.  vtthtu.  Nihil  enim  rrpupnat  quomi- 
niis'vtrumque  vcrum  fil>  Et  datam  ellchereditatem  in  codlcOTisttftamen- 
tariis,  Et  codiciilos  illos  m  quibnsheres  dirt  6th  fcriptus  fit ,  non  teftamcn- 
tum  cftefcd  codicillgj:  iiimirum  quia  codicilli  teftamctarij  licct  non  fint  tc- 
ftamcnium  totique  fpccic  dilferanc  k  teftamcnto ,  Attamen  tcftamc5)ti  paf$ 
quxdam  cflp  intcUiguntur  l.fcnult.Djcfldm.  ^fematlpn.  nper.  L  ab  ititLn^itfi \6,  /, 
Flotmhn  iS.D.  de  iur  .codiiill,  Sed  repucnac  cuidentiftimc&  implicat ,  vt  hcrcj 
aliquisfcribaturincodicillisabintcUatofadi's,non  miniis  quim  vt  miles 
detedatteftatusintotumfmiui',5w'in  totum  intcftatus.  Faicor  pdfTe  ilium  3ir 
dcccdere  tcftatum  &  inteftatuio fcd  ua  fi  proparrc  teftatMS  fittf^  pro  paite  ' 
intcftaiu*,  Proparte  inquam  iiuctemp.oris  fiuc  bonorum/./w;7fj6. /.  m;7<'j  . 
fi4  ^i.D.de  te/l.miln. Scd  vLin  totum  tcftatus ,  &  in  totum  mteftatus  dccedat> 
etiamfi  injxinic Vclit  fieri  certc nullomodo  poieft.Ei go  nec  vtliercditarcm 
diredam  det  in codicillis  fi  nullupi  teftamcntum  fcc«rit,nuc  codicillos  illos 
valere  tanquam  tcftamentarios  veljt  Iluc  tatjqiiiim  ab  intcftato  fa£tos.Prio- 
re  fiquidemcafu  fieri  ncqim  vt  valcantquafi  tcftamcntarijnuUopcnituifa- 
dto.tcftair.cnto:Polieri^rc  vcri)  codicjUi  quidem  ab  intcftato  fieri  poftuht 
.etlama  pi«ganoqui  nuilumteftamcntum  fccjt,fed»ont;ilesin  quibushcrc- 
ditas  dire($6  dctur,nr  quidciu  a  niilitc.Non.quafi  tcftamciitum  faciatmilea  . 
quoque  llcut  paganus>quoiibs  alicui^creditatcm  dat  dirciftam  ,  Alio^ui  tc- 
ftamcntumdiccnduracirctnoncodicilliij  in  quibus  poft  tel\amcntuBi  fa- • 
{k\}m  hereditatem  dire<fti)  milcs  dcdjffct.  Sed  quia  non  potcftdecederc  irv 
teftatns  ,  qui  hcrcdcm  aliquem  dirc^tb  inftituit ,  Ciim  faccre  tcftamcntiim 
nihil  aliud  llt  quanl  hercdcm  aliquem  diredlo  fcriberc.  Erit  crgo  hsc  mili- 
tis  voluncas  inutilfstanquam  pu^naaiia  &  contradj^bdria  «ontinensFxrPi;, 
l.yliftignanti*  iSb'.  de  r^ul.  iur.  Nifi  quis  malji  diccre  quod  cert^  prcbabiliu* 
eft adiuuandam x;am  bcni^na  intctprcutione  vt  valcat  eo  modo que  valcre 
.  poteftjidcftunquaratcftarticntum,  qua/ipcrfolam-imperitiaih  militisfa- 
dum  fit  vt  exprcficrit  vcUe  fc  codicilio*  jIIos  vaicrc  iure  codicjliorum  fiue  ' 
ex  tcftamento  fiuc  ab  intcftatofaftorum.Conftat  enim  cxtcrasinttrcaufa» 
.  qua:  col  militum  hac  in  re  priailcgia cxt6rfcruni,vnam  illam  fui/fc,quod  vi- 
'fumcHeoruni  fimphcitati  &c  imperiiiac  ffccurrendum .cfle /. i.  D./Zf /fi/^iw. 
nHUtd.^.C.ec({.l.iw\^ub€ri  ^o.V.de  atlmw.inttr.&:  .ipud  luftin.;n;/;e  t$f.pe  tffiamp 
w;///.quandoquidcm  niagisarma  quam  Icgesfcire  miiitcsexiftjmantur  /.mi- 
lites  ii.C.delwt4t.l. uC.de  iar.  c^fM.  i»»or.ti  ij\ipc<^o  eo  quod  pracfipuc  milcs 
cgit ,  diibitandum  nontcft ,  cjliin  id  animo  agitaucrit  vt  hc.edem  habc^fctil- 
lum  qucin  fcril>cbaf;  &  quiaem  cx  icftanrcntopotjus  quam  vt  cotiicillos  fi-  . 
uexcftameiitario5,riueabiijtcft3to  faceret,  ncchcrcdcm  illum  habcrct.  Hoc^*  • 
cnim\>ofttriusad  corcicem  duhcaxat  &  figunm  vcrborum  pcrcinct ,  Prju»  ' 
■vcro ad lei eftcdtum ncgotiiquefubftantJam.  Kim&c  pUrunquc  ficcucnit 
pcr  crroicmg^^^ajjl^^^^P^^^^ruaitvt  quafi  cx  ccftatorismcnte  codiciU 
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ts  valcre  po(Cn  QjocaCu  necno  dtibicac  quio  tcflamontun)  (it>&:  eo  iurc  dc*-  . 
fcn.btiir  ,  fiuc  pcr  notirij, Huc  pcr  teflitoris  ipltus  iirpcritiaiii  codiciilLdi^i- 
iiiK  l.nb  crJiiillum  i^.vbi  nolhi  notut  C«//f  tfji.im.d.i.ti!:  d  j^.^^.tr.tCij)  i  D.dc  inrty..  ' 
Cjfeiiitll. CiUUiTci  clcgans  exemplumextatiii  ea,/pec.e  Oj^nam  letuiiinus  Df-    .  ■  . 
fin^l.  CatLniJlrtt  Dftefijm.  Cumumcn  un\itihi\soium^^^ 
nMlitaii(<(lettam  c»mmunltorece(Uf;ji»()oi9rd!icecpriuilcgium  numqu^tH;-  : 
«<iimicbenefictumiiKiscommuniS|nonabrui-da  duI>icauoeit,Aiiquo<lpaa- 
liu aic    dJ.ittiHtis.PoSe militemintodicill  s ad  tcibrDcnrum  facfUsliertdi- 
t*atc  n  diredo  JarejVerum  fit  vtroq«c  caru,iJ.ert  Hue  (iiiiit.iri ,  fiuecommii- 
ni  iure  rertatus  proponacur.  DuL>itat:onctn  jllud  moucicjuod  quoticsHunt- 
codicjllitcltnueiitarijT  ncccile  litcos  fcijui  lustellamenti  iquodcpcndent. . 
djfibinte/f4*4  iafiikVt  proinde  non  videantutjpoiTc  valere  iucic  injliuri  ii  tc« 
^  Jh«nentumFa6bamnciurecommuni.Cuicoii(M|uensfict .  Vc4n*ii^^  * 

j|{s,quos  vcl  iute  cemmuiii,vcl  nullo  modo  Yalerc  ncccirelit  non  videfCUiff 

*  -  poilS<i«fedodariiiercditas,cum  (iti!ludexpriuiIe^iomditari.Miliiu 

^       meliuscogitanti  concrariarcnrcntialongcpToKibilicr  vidcru/.  Ratio'ne-illa 
,    •  ^uaniaJfcrt  V!pi.ifius/>>/.5  Oe/r/rfvi.W/^cjuidnulcsqui  tclbtur  jurecoiu-»- 

.-.r,  jiuurii,nonide6  ftatiavCredcndus /it  vcllcrcnunciarepriuilci^io  miiiiarijVn* 

7*^ '  • .  *     ■  '4e  &c  vc  (i  qoa  ratlonc  ceibmencum  ^.mUicc  jure  commiml  '&^fim  eo  mrt 
'  V  •       ..Were  non  podic  >  periode  «unen  ture  militari  defendacor  a^fi  *ea  m^hje  &-  , 
•  .    %  clTccvt  illo jure  valeret  J.i^,Q^\ Jni'ergo  ciirw  codi^^i  ad  tvftamcni  • . 

*  ■     •  tom  h'jc  ita fjifbi',  vt  non  nifi  iurt:  miii rari  vaicrc  pofljnt ,  quod  in  iis *laia  (li  . 

:■  .4jr9|^tbKcredira$  ,  vaUbunt  co  iure,  acfi  teflanunium  quoquciure  militari.  i. "  . 

^iiftom^lTci?  Pratfcrtimcum  illud  etiam  veriffiinuni  fit  quoH  nos  Uipra  ^  ■ 
.1         ^^iinu5,codicillos  tnilicis,liccttcftan3entarios,non  tani  atcflamciitopcn 
"  ,  „  • '  Jgl^qttaim  i  nada  inilicis  vokintflice;  Suffi^ic  enini  qMi  U€d  *finc  i  miltce  qtii 
\  -  ^  .  yiioiare(Jccosf»ccrepotait  ,  quu]ue  licct  iiirc  commufti  tt^ftatusfit^potuit  '  .  ^ 

'^'      .  ■4;amencodici.llosfcribereiofemiltcari:«de(>auequa£tjUM^fiapn^ 

•  .  '•'.  •  '  *     clfot 'c    Jicillos  facerc  iurccommum,non  idcirco  t.imcnpribilcgio  luore- 

*  •  •.  jBunciail^^  v;Jeretui  quominusvalercdebcrenciurc  riltcuimilitarj,quinirc  *  * 

•  "         communi  valccc  non  poirent.Idqucfatis  aperrc  Paulus  ligniUcac  in  d.  /.  mili^ 
f//,vbi  ad  Iroc  vt  in  codiciUis  bereditas  dir^^flo  dari  poHit  %  nihil  aliud  exigic  • 
.".  *  '      ^yjilyt;&a  milice  &  acl  ce(bmentum  fadi  lint '«  non-cciami  vtlore  militarf^  . 
■■"^  "..         ^^aamois  certum  fit  inilitiri  t.mtiim  iure  poft!  illos  valcre.*"  'Ex  co  au-c;  '. 

•  tcm  qiiodait  luiiulrnodicodiciUishcreiJitatem  dirc<5t6  dari  polTe,Benein-  . 

*  .*  fcrt  fi  milcsdinii  li.un  partcm  herci!itari«:  ilicui  his  codicillis  dcdcrir,  tefta- 

;  .  ■  '  .  nicnt.)  fcriptum  cx  ajTchorcJem»  non  njli  partcu)  diini  .Iijiii  hercJaatis  ha-/ •"  ' 
^\  *  biruruiii.Legata  vero  dau  co  tcluincntq  vtrumquc  hciedcm  cominunirer  .  *  ' 

'  .        '     dcbituium.  Quibus verbiso(ten4icPaulas»poGrequidein expriuilegio mi- -! 
"  <•        .  .^icarili^rtfdicacemdiredameciamin  codicilHsdari  «Terdnon  cocam  ,'.quti^ 
f  •  '  '        j^liecefl&fium  eftvcinteflUmcncoaljquishcfcsferijrtusfit,^ 

•  videacorfa^itm  tcftamcAtum  k  quo'teliimcntari)  codicilli  dici  poffint.  AU-  • 
furJiim  cnirn  cflTct  ita  militem  fcci(Te &  tcftamcntutn &  coJiciltos,  vt  fcfta-  • 

.•*.  .     nicnci  iurcccnrcrctiir  ca  fcrjptura  irrqjn  hercdcm  niiUum  ,  CoJiciIlofum, 

'  '  •'  .    ;  ;  vccoillainqunhcrcdciiiaiiqucm  fcripfijfct.  Nob  t*men  perp.ccuajii  cflTc  ■ 
'  credendum  clt,vt  in.co<iici]fis'mititarious  hcr^  (criptas  parccm  '(Uiitiiiutm  , 
'        Jin^ucis  obtiQett  <(ebe4C-'<Qitid  efiim. ii  milf s  hercdein  io  ced  imcnt^ 

.  ■  •  *  -  •  ' 
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DECAD.  LXXiV,  ERROR  ' 

ScmproniunYfcriprinct  duntaxat  tx  beflc  ,*tari^uam  pro  tricntc  rcliquo  iiitc- 
Itatus  moiiturus?  Si  poftci  in  codicillis  ad  icflaniciitum  il!ud  faCOs Maruium 
hcrcdcm  finiplicircr  fcrjpfcrii, Mon  dimidiam  hcrcditatis  partcni  h.ibclJit 
Mxuiu5,  fedtricntcm  illum  rolum  qui  vacsbat ,  qucmadmodum  &  in  vliimi; 
cuiuflibct  pagani  voluntatc  contingcict  J./..«//^f  t0t0yy.fy.df  heredjf./f.  Oinni- 
bus  cnim  ultaioiibus  fiuc  miiicjbusj  fiuc  priganis  conmiimc  illud  eft  ,  vi(i 
phircs  vUirftac  voluuiatis  rpccicsFcccrint  quai  omncs pof  lint  fubliiTcrc  ,  om- 
lles  paritcr  iint  dcfcndenda:,  nccaliaaliam  vcl  pcriniat ,  vcl  imniinuat,  nifi  ■ 
quantu  ratio  ncccfti;ati-i  cogic  nosaliud  dicerctvndc  c(l  quod  placct  no  aliud 
babcre  iilum  dcbcEc  qui  fccundo  loco  finc  paricrcriptus  cfb,  quam  quod  cx- 
plcudo  afli  ^tit^  l.  ittm  ejuotl.SMnifi  ly.mpttnnp.fod.  Curnon  verodiciniui 
Scnjpronium  cm  milts  in  teftamcnto  hcreditatcm  dcderac ,  laltcm  btrtcm 
totius  heredjtatis  habcrc  dcbcrc,ciim  incodicillis  diroidia  tanium  pars  Ma:- 
uio  data  proponatur ,  vc  fcilicet  ca  fcructur  proportio  quam  videtur  tcftator 
fcruafi  voluifTc^qui  Serwpronio  dimidia  parte  plus  dcdit cx  hcred:tate  quatu 
Macuib.  An  ,.qu6d  tcllamcnta  mditarja  non  fjciic  hanc  iuris  int^rppctario- 
nem  admittanc  vc  u-nacor  qui  afic  cxplctb  alium  l\crcdcmTcribit  ad  dupon- 
dium  tranfiiiYc  cxiltimctui?  liiib  admirtunt  vc  probauimgsin/ufjcrioribufi 
Dccad  bus.   Ideoquc  non  dubito  quihxoiic  Mauius  dimidiam  hcreditaii* 
parlemhabiturusclfetetiamfmonpropartcdimidia  jn  codlcj|]is,/cd  Ijm-:' 
piicitcr  heres  fcriptus  fujflet,quia  taniundem  vidcrctur  ci  datum  ,  quantuni^  - 
Sempronio.Ncquc  hocdubitationcm  magnam  habi  rct ,  fcd  di/Kcilius  illud 
eft,cur  tamundcm  li  i&rocMcciiiusquantum  Sempronius  ,cijm-Scmproniuy 
in'teflajiicnto  hercs  fcriptus  ell  cx  toto  allc,  Mxuius  vcro  in^od/cillis ex  fc— 
miflc.  N<im  in  pag.mi  «eftamcnco  inqupcflctinllirutus  heics  vnusexallcr 
alius  vcib  cxfcmilfc,  noQ  iticm  rcfpondcrctur » Sed  in  duodeuiginti  vncias 
tofa  hcredjCaSdiuidcrccurjCX  quibus  duodecim  vnci^ts  ptiorjah'i?s  odo  fcr- 
rct  Lin]erilum  \^§ .penflt,  cij- 1.  ftdiutiusx^.i.eod.tit.D.de  bered.  thfl.  RatJO.pe- 
tend.icxcocltqu6dcummjlitisvoluncas  nudajS:  limplcx  colljgi  potcft  eifiSL' 
verbisqiubiisille  vfnscft,nullu$rclinquitur  locus  intcrprcrationi.  NudamT 
cnim  C^:  fimpliccm  militis  voluntarcm  intucmur,i;ou  vt  pagnni  iuilam.Qincf^ 
autcm  irnplicius6capcrtius,  qnam  fuinl- ilhin  militis  voluntatc.m  vt  hcrcs 
ab  co*  m  codrcillis  /criptus  dimidiam  habciiet  partcm  hcrediratis,  ctlm  ci  di- 
niidiampartcm  difeite  dcdcric?  Necdlari6igicur  confbqiicns  efl  vi  norue-'' 
rii  pcn^s  hcrcdcm  fcriptum  jn  tcftamduo  quicquam  aHud  prartcf  aliam  di-> 
midiainrcmancrc.  Id  cnim  cllquod  m  j|.  i.ciufdcm  legis  Paulus  ait  ^antuuii. 
♦videri  militem.priori  hcredi  abllulilVe,  quantum  in  poflcri6r<?m  contulit»* ' 
1;  tii  cn  iiiKradfatco  loco  dcprioribus  &  poftcrioribus  tabufis  j  id  eft  dc  mi— 
Jicrqui  CV  milUari  priuifegic  plura  fec^at  tcnanicnta  •,  Parum  ^anicn  hac  - . 
p.irtc  referi  an  pli  rcs  hcrcdcs  in  pliiribus  tcftan.cncii^  milcs  fcripfcric»  An» 
vcrb  vniim  in  tcltamcnrt),  alium  ver6  incodicillis  iurcniintari  fadtis',  li-^" 
cpt  codtcilK  ifti  non  'deo  Imc  teftanientiim.   Eadcmque  {•acio  Facit  vt^ 
dimidiani  quoquo.Icgacorum  partcrn  dcbcac  M^uius  cui  pars  dimicli*. 
hcredicatis  in  codiciili<  Jita  cft  ,  tametll  legata  data  fint  in  uftanien-  " 
to  in  quoScmpronios  foliis  fucrat  inftitutus,&  de-qno  folo proindc  onc- 
»rando  tcftator  renfcrat.   Qiiamqnam  cnim  nihiT  i  Maruio  icgatum  fuitti 
ciim  camcn  ia  cum  *poftei  contulcric  ,  ccfhtor  dimi*diam  hercditatis^ 
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pirtcm  quani  Sempronio  abRuIiV,  ncgari  non  potcft  quin  rtm  coiitiilcrtt« 
cutn  fuo  oncrcipartis  rciUcet  dimidix  lcgatorum.multoqUe  ma&is«ris  alic-    l  ; 
ni.In  quo  mmor  idcirco  cft  dubitandi  ratio  ,  cjuod  non  quemadmodum  lc- 
ratorum,ita Sc^ris  alicm  totura  oiius  a  teftalorc impofitum  Scmpronio fuc- "  . 
rac.ltaque  lupcrcrat  diuidendum  intcr  cohercdcs  ex  potclUrc  legis  duodc-  • 
ciin  tabularom,per  quam  tameh  »on  diuiduntur  legata  qux ad  ynius cx  hc-  *  t> 
rcdibusnbmmatimonus  pcctincrc  teftacot  voluic.  Tam  vct6-cohcredcs 
funt  rfti  quorum  ynus  inteftamcnto,  aJius  m  codicjlli^  fcriptus  eft ,  quSkm  fi    t;  - 
ambo  in  codcm  tcftamcnto  hcrcdcs    fcmiifibus  fcripti  cflcnt.  At  vcrd  , nc 
quid  pritermittamus ,  quid  fi  in  codicillis  teftamcntariis  miles  hereditaiem    '  * 
totama^cmiflctScmpronio  qiiem  teftametico.  heredem  cx  aflc  rcripferac, 
eamquc  totani  dcdiirct  Mxuio?  Scd  iam  diximus  non  poirc  cotam  herediti-  y 
tcmdariincodicillisccftamentariisjicdcrinant  cflc  ccftamcntarij  hoc  ipfor  . 
quod  tcftamcntum  definac  cfl"c  tcftamcntum.  Der»neret  autem  efleiiatira    •*• ' 
acqucinciperctfienproptercodicillosvt  nemo  hefeseflccxcopoircuN6-  .  • 
■equianonpolTcttotain  codicillisdari  Maruio  quin  tota  Sempronio  adi- 
y  cnerctwrqui  tcftanfienti  tabulis  rolui  hcres  fcriptus  fuilfct.  Ctsndudamus  er- 
jononpoflctotamadimicodicillisquianccpoteftcotadari,Ecconrequcn- 
ter  priuilcgium  militis  circa  tcftamenfanos  codscillos  in  eo  circ  vt  lis  quo-  ; 
flue  poflit  heredicas  quidem  dircd6&  dari  Sc  adimi,fed  vttumqucpropar-  . . 
tc  tantum,ncucrum  vcro  in  totum.Ec  hxc  quidcm  funt  quae  dc  co^ictHismt-  "• ' 
V  - .  -        litaribus  td  Paulum  tradlari  pofluiu.De  quibus  tamcn  nihil  in  glolEs  &  C6-  - 
'^:       mentariis >nicrptetum  «  qui  inhocfololaborantvc  probcncdiCiioncm«/  ^  ..- 
jjcm  fi^^nificargqilodwx/^^aliirquehujufmbdi  quaeftiouesi  Pauliientcn-  V^. 
tiapror?us  alienas  cxtrinfccus aduchunt,qualis  illa  eft  quam  B.uiokis  adfcrt»  "V 
De  co  qui  pupillai  om  fLibftitutibnem  feccrat  in  t^amenttr  fauorc  cxtranci'  • 
eamquc  poftmodum  intodiciUis  rc*»oc4ucfat  fauorc  vcnicnd'Jm  ab  inlc-  . 
ftato  in  iifdcrn  co  licilFis  fubftitutorum.  In  qua  quarftionc  qnocf  Bartolusco-^  •  • 
ttaoctraneumrubftitutuuirerpondetpro.venientibu5  ab  intcfl;^to  ,  quani 
tnalca^  c«  fiat>oftchdercmushic  faciUiroc  fi  non  cffetiraftatMsiUca  uoftrb  ,  . 
remocilVimus :  Aut  f\  non  fui^remus  iam  longiorcs  qoam  par  fucrat  vt  fupc- 
ribrum  cagitum  breuitatcm  propofitam  retincrcmus.  Quod  tameu  idco  fii-  ^  ' 

ccrchicnon  potuimu^,  quianfcabal'oqucmfciam  vllotraftatuf 
J  ■      hicinftirucusfuit,  & incidit in  poftremumhuiusDccadi* 
'       10     '         caputj-quodinptura  idcirco  diuidcrcronlicuitt 
"'*  :^.*.*:.\'.       '*  ncc  tradatum  hunc  in  fequcnteoi  Dc-; .  ^ 

..■■O*,  "*  '  .   .  *  ■  fidcm  cxtcndcrc  li-  '  -  , 

-,.*'-..         ,  .  •  buit.  • 
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ANTONII  FABRI 

I.  C-  S  E  B  V  S I  A  N  I  S  E- 

NATORIS  SABAVDIEN- 

SIS,  ET   IN  GEBENNENSIS 
DVCATVS  AVDITORIO 
.   P  &  A£  S  I  D  I  S> 


DE  ER.ROIU  PRAGHAT.  ET   INTERPR.  IVR. 

D  E  C      S   L  X  X  y.r.  . 


Errob.  primvs. 
2)t  eon^itkto  pojftjferlo  ni  Abftntit, 


^■^  Vlta  auiJema  nobis  difputata  funt  in  roperioribus  Dc- 
||  cadibus  de  poflerrtone>prxrertim  verb  dc  claufula  condituci 


^  aducrfus  omnes  interpretum  omntum  opiniomrs  >  fed  nihil 
pkn^  quod  tam  nttuuni  &  abfurdum  videri  pragmaticis  tao> 
llri^po(Ijt,quamquodnunctra#andum)probandumqiad' 
gredimur ,  Si  quis  alieno  noniine  conftitucrlt  fe  poflidere  rcm ,  quam  fuo 
nominc  poflidcbat.fed  quar  tamcn  co  tempore  non  fit  pra?fcns,nihil  co  c6- 
(lituto  agsvt  pofTeflio  qu^penes  conflituentem  fuit  in*conIlitutarium  cranfl 
feratur.  Nani  praeter  id  quod  ex  cot  intcrprctibus ,  qui  dc  conllicuto  fcrU 
jpfcrunt,non  reperio  quem  opinionis  huius  mea:  vel  authorcm  laudare  pof- 
iim,ve]  affertorem,nec  fi  Andiaraio  Tiraqucllum  conful.im,qui  hanc  camen 
qujcftioncm  .ittigit  wtrn^l.  Di  iitr,e9>tJfit,poJjip.part.z.MmpUat.j,  Euertit  haee 
noftra  propofitio  maiorc  ex  parte  ac  ferc  omnes  caeteras ,  quas  pragmacici 
noftri  pro  vcriHimis  habent  inpraxi ,  &  claufulac  huius  adiedionem  quain 
omnibus  omnium  contraftuum  gcneribusjvix  vITa  pcnc  alia  frequentior,vt 
plurimum  inanem  &  inutilc  rcddct.Nam  cum  folcant  notarij  pafTim  adhi- 
ocrc  claufuliiobligitionisbonorumomnium  dcbitoris  prgfcntiu & fiituro- 
rum,ci^i  fubiicerc  cbufuhm  conftituti ,  adeo  vt  fi  quando  fortc  inconfuIc6 
pr.xta  mifla  fic,non  niii  pcr  nimiam  notarij  imperitiam  fadumid  exifVime- 
tur.qui  fieri  obfccro  potcfi,vt  bona  fua  omnia  &  prarfentia  &  futura  in  mtr 
nibusautante.ocuioshabcac  dcbitor  ,  cuiplaccat  conititucre  fc  bonafua 
omniacreditomfui  nomine  pofiidcrc?  Eft  tamen  quodfiue  intcrpretl- 
bus ,  fiue  pragmaticis  noftris  minns  fuccenfeamus ,  qui  veritatcm  han^  per 
tot  fccula  ignoraucrint,  quam  nccdiffitcmur.nos  in  hunc  vfqoe  dieni  ignc^- 
"\f  Noa  alia  vtiquc  ue  csmfa  >  ^u^m  qu^/icque  iAmcjptem  nobis  veM( 
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ver{iiniie an liirum  iUod  dTet  laquircf* ,  «Je  quo  anteoos  nemo  dubitaue^ 
nt>auc  in  comrducrfiatn  clcduxera"t,quin  &  vtnfririium  &  prorfus  indubita- 
tum  e(Tct.Meverba(lliancientent!am  inucftigandani  &  induccn  iam  jllad 
primum  excitauir,quod  fuperiore  Dccadc  tractauide  diftcrcntu  pignou» 
&  hypothcca\quan)  vctercsprudcntes  noftri  prxcipuam  illaiii  obfcruarunt, 
qubd  pcr  pignus  iransfcrtur  rei  obJigata:  poHVflio  in  crcditorem  ,  quat 
pcr  hy  potlucam  non  transfcrtur,  U^e  etm  fif  firtiiji$'f*uV,  de  fign»Mtli4t 
«flSMMf.NiBiirum  quia  pignus  re&itrtditione  contrahitor^.  nrtditfrJi^t* 
^4iiUjn€9n».9kltg.  hvpothccaverbnuda  conuentiboc/f^MamitoMr 
^.DdeitffiMlmiLDMfiieiufir^  enim  mccum  tacitus  rcputa- 

bam,  Cum  tam  multa  magnaquc  fintcommoda  podcflionis  vt  ad  cam  ft- 
uc  adipifccndam,lluc  rctincndam  ,  fiuc  rccupcrandam  nihil  non  faccrcdc- 
beat,  quifquis  rcbus  fuis  prudentcr ,  ac  cx  prudcntuiii  confiiio  profpiccrc 
vclit  ,  quiscredat  ^turumvlpiam  crcditorcm  Iflloin  tammaKcautoni» 
4|DifidebontadebitorisfiitobJigaDdiscogitct,nofl  maJit  pignus  comffa> 
bere  »  ^uim  hvpothecam?  ideft  rerum  obligaiarum  poficflioncm  fibi  - 
acquirere,  potiusquamdimittercpcnesdcbitorcm.    Quid  vcrb facilius,  * 

3uam  id  aflcqui  bcnefi.cio  claufuiar  conftituti ,  quar  licet  traclitio  non  fit,tra- 
itioni  tamen  arquipollcat  quantum  ad  hwc  vt  ui  conftitutanum  pollcfllio 
omnis  vcra  &  rcalis ,  ncc  ciudis  tanium,fcd  ciiam  «aturalis  quaecunquc  pc- 
ncs conilituentem  Fuit transfcratur vulg,  L ^u^dnm  l8>  vbi  omnes  nonnt 
I^^ii^fiVNW^fpe^r^i^  amiquisprudentib^i^nO-  ^ 

ftris  potcfias  daufulaccoDflfitoti,-  qoam  fit  hodic  notariis  noftri  temporisE 
ttlTfllin^tognitavtilitasqiiarfitarponcnjonis?  Curcrgo,inquicbam,fre- 
i|^htibr  in  prudcntiim  rcfponfis  mcntio  hypothccff  5:  hyporhccariar  ?  Nifi 
qubd  tandctn  pignoris  appcllatio  abufiui  ad  hypothccam  quoque]»rotra- 
<^a  cA ,  cum  ab  initio  non  nifi  ad  rcs  niobiles  pcrtincrct ,  quaruin  quippc 
traditiofoletefl*e  facilior,  cdm  fint  in  manu.  Vnde  &pignu$  didtufncfie 
^acertanqoamii  l*v^no  J.JtftmdUttiams.^.proprteptg/tiulf.de  pignersMif 
^elS,  l.pUh  efl  258.  $.  pfffm i^pellmm  De  verb.  ftgmjic.  C u r  uun  q uifquis- 
iBonueniebat  dc  pignorc  %  curabat  etiam  adiiibcri  cJaufuIam  conllituPipcfi 
quain  non  hypothtcarius ,  fcd  pignoratirius  pofl^cfTor  cfliccretur  ?  Fuit  au- 
tcm  ha:c  apud  mc  rntio  tanti  iiunnciiti  vt  cx  t  apnnnim  co  pcrim  coUigc- 
rc ,  Pcr  cJaufuIam  conllituti  pofleffionem  bonoruni  abfcntium  acquin  nc« 
olim  potuiife,  ncc  hodie  poflTc.  Nontnim  alia  vctcris  moriscaufa  inihi 
polfcailerrividebaturs  quam  qobdvt  plorimdm  eoemrcti  fiein  conuen* . 
tionem  deobJigaodis  rebus  abientibus  quarum  proiode  iicuti  traditi^ 
fcquinulla  poterat,  iia  ncqoc  poflcffio  acquiri  alif^  citra  traditiottemy, 
Earum  fcilicctrcrum  quas  tradic(rct  impoffibile  pcr  naruram  ,  quoniodo 
ccrtc  impoffibiic  cfb  pixfcntcm  ficri  traditioncm  reiabfcntis.  Quidvcio 
refcirepotcrat ,  quod  rradi  rcs  abfcntes  nonjt>oflcnt,.fi  per  ccnflituti  clau- 
itiJam  quafi  a^q^  ipollcntem  traditioni  ipoutfRo  bonorum  abfentium  in 
conftitotarium  ctedttorem  trattsfinrri  nire  p  igno  ri  s  po tuiJlet  ?:  Kam  nequo 
«liampragmaticiftimerptretesnoflri  diflerentiam  agtiefciuit  imer  trad^ 
tioncm  &  conflitutum  ,  nifi  quod  traditio  ,  inquiuot».  naturalis  &  ve* 
rus  modus  efl  rransfcrcndac  pollcflionis:  Conflitutum  vero  ciuilis  modus» 
&  Hctitius.  Citcrum  in  eo  tcrc  omnes,certcplcriqueac  magis  communi*' 
t€X:«paii;fitiunt vt£cr.€9j^Ututumao9  vera*. 
*  '  ^  *  '  reaiisk 
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realisjSf  naniralis  pofTcflio  acq'Mratur,omnisdcnic];  exccptn  corporaJI,f]ua: 
nontam  verapofreflicqnam  i(iiiina,vt  Ioqaunturjdcteiit:o  c(l,i!k  ad  quam, 
cj^mfit  mcri&nudifadifiuris  fii^liopcrtingerenullo  rooJopotcft.Et  qui- 
ms  non  clefucrint,qut  fcnferint  poflemooem  qu2  pcr  fictttiuin  iUum  confli 
tttti  itiodiimcc<|oiritor«eire  quoque  fiftttiam,  caai  qiNbu»'l^  Tin^ucIIut 
lentic  dtCt.pdiTtAumifbMt,i,jum»'jJn  yEi».quafi  per  rcr  u  m  naturi  fieri  nea  ucati  * 
*   irt  quodfioam  cH  producat  veram  &propnum  eftedum « &  u\  quod  fiSA 
cft^rcm  det  non  fi<^am>Rcccptior  camen  longe  imo  rcceptinimi  cH:  con- 
iraria  fententia  eodem  TiiaqueIIotcftc:Idc6quc  omnes  illos  cftc(3:us  quos 
traditiont  vera:  ius  ciuilc  cribuit,etiam  confticuto  tribuere  nollri  foictjqua- 
£nrhilaliud  nccdnflitucumquam  ipfa  quoque  traditio»  fedfiifla.Ex  quo 
rarfammagis  iiiQaeor>vtpatem  percomHtutum'reiflbfentis  nulkm  peni« 
tut  poflcnionem  acquiri  poite.Ciim  enim  omoes  £iteMtur»qttod  &  vendtii 
"niun  Cmk  cftjcam  laciri^ac^uiri  ex  conAtcuto  nttoralemsrealeit)*  &  adtualek 
Vt  vocant,pofler/ionem,qi.iam  ciuiIcm,quociC5nin)irurn  vcraquc  eft  pcncS' 
€on(litucntem,conreqaensomnfno  videcur>vt  non  alio  cafu  poflit  fi<5ta  cra  • 
'  dicio  locum  habcre,quam  quo  ettam  vcra  po^ct*  j^cfiim  noc  commune 
'   ojnnibot fictiontbus  i^ris>vt ica  demom  inMifK'debciai,ittdauod  in  fi<^io-. 
.  fiem  venit.^  ius  0r  natararo  recipere  pofnc,quomo«fe  decpfweflH|aibQ|  ifi 
■diciari  is  fcripcu  m  cft  in  l.Ji  is  tuim  i  ^.in     iundT.  /.  frACti*  D.  ie  ^**f*frofuiii 
iiirf4tJf&t^.DM  Ither    p9/lhttmMvit,C^fint.pMff.  fif  r^JHt.  Quod  ^BH 
'  adomnesiurisfictiones  pertincac ,  tiim  maximead  easquar  circa  fa^ium 
homini';  vcrfantur^in  quibus  quanto  minor  potcftasjuris  cft,tant6  maiorin 
.'  /iibict^o  hctionis  apticudo  requiricur,vc  iidtio  inducatur.Eiufmodi  vcro  eft  ' 
"^qiHR       ^aufa  p6flcfliorH  s  LdemfMt^9.DitMffilt.€a^,mMur,hu  i.fivir 
^Hmi  D^dt^Mfr:pof.Kf<{\ii  in!»^n46inMo»p<ifltblfeeft«  a£tua<r 
lis  poncfito  transfcracurckra.venmtraditionemfitemque  vt  veraik  i^bip^ 
JUatsaditio  fiat  eius  rci,qux  non  flc  pr|fens»cumtradcre  nil^ii  aliiid^ib4>^ 
de  manu  in  mSnum  darc :  Suntenim  alij  quidcm  modi  etiamnaturalcs  ac* 
quircndar&adprchcndcnd.TpoflcnTonis,purapcr  occupationeiw,  lcd  noa 
transfored^:/.^M4  rMtmt ^.^.kit  ^ua^M  rm  itradut»  io,D.de  MCfuir.rerMmift»  , 
£rgo  nec  per  fi^tam'tradi^onem,quaE%y«pnftituto  jndttcittir»aliter  pofle£. 
fio  tfaflsferetarqo^m  fieotemporc  quo  coaftitutonificMfCrlcBs.  iHuiM 
7  ai^r*  Sicdicimus,aianiIiiiinionem  perIidorcshodie:donif9C^.1l!l;^i|pB  .ti*. 
^enteeipediri  folere,  &verba  rollennia  ,  lic^       dia4itBl^prp  didi< 
tainenaccipi  oporcere  /.  m/i»ww»}f?<j  25. 1),  d$ nuotnmifl.  vindifla*  Anve- 
roidita  intcJligimus  ,  vtctirim  abrcnte doraino  ca  manumiflio  fxpcdi- 
<jri  pofnc?  Itaforiaflciinpcricioribusvidaatur.  Adquidcnim  prasfenciam 
^Mb^m  ad  loquendum  requirstmnSfCoifts  occ  verba  rcqutrimus  ?  Sed  tamen 
^WMlw^.Qoi^  cnim  verba  etiimoilp  dtdUnon  func,pi>o  did^bd^us» 

 Ii  ficri  neccfle  cft^  vt  lMHllr  qude  difta  nofierOiitydi-» 

-  ct  tairicn  p^ttffe  appareat  Quomodo  autem  loqui       piwfimti  po(^  " 
4^et,*qui  pr«Ktti  iplc  non  elfcc  ?  Vt  crgotermini,  quod  aiunc  ,habi-  r 
Jes  fupponadtur, -qui  fcmper  fupponendi  funt,  prrfcntiam  domint  «<>•. 
tiam caccntfs exiginiits^vt  locutus  intclJigatur,etiamfi  tacuerit»quia  ncf 
,:.X^^^'^^  ililtfcgi  P<>Wjfcaijaaa  gu  i  Joqui  potuicSiniilucr  jgituraicamu% 
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PollefiAinquoque  traditionem  (ufBccre  ad  transfcrendtm  pofTcffionfM» 

Vt  pnta  per  conAitntum-.fcd  non  alio  id  cafu^quam  quo  vera  traditio  inter. 
uenirc  potucrit,adcoqiic  interucniffe  intclligatiir,quodporr6  non  alitcr  fic 
xi  potcll,quam  fi  praefcns  rcs  cllcproponatur :  quia  rcm  abfcntcm  tracJcrc 
neino  £o(Tct|nec  maiorem  Holioais  potcilatcm  m  cafu  hdtocOc  oportec^ 
qukm  lic  veritads  io  cafu  vere  t  vt  vd  tpfo  intcrpreturo  &  pragmati^ornni' 
]ioAr«nim  brocardico  iaftari  folct.  Nifi  fortc  qtus  attfic  dicere  >  conjQtituto 
eam  viminen*evtpo(refTioncmtransfcrat,non  iurc  traditionis  fidatffed 
proprio  fibi  modo.Scd  non  ita  cft.Alioqui  dicendu  cffctynon tantum  tradt- 
.tionibiis/cd  etia  ac  poti(Tiir>uniconftitutis,&:po'Tcflionei&:  pcf  polTcflionc 
dominuiin  quoq.ic  trasfcrri:  cum  frcqucniior  hodic  apud  omncs  fcrc  gcn- 
tcscoftituti  vius  ht^quam  traditionis>maximc  verb  apud  nos  &  npu  J  Jltaios> 
9c  tamen  nufpiam  conllituti  mcntioiiem  hacjMrtc  fa£tam  rcpcriasjfed  taiH 
tiim  ttaditionis  vt m  UrMdiikmhuvo^cMf^A*  d*  L  iridUi»u>,  d,  i.  9.  $.  hs 
fWffiff  m./Lm«fN4m5i./).^«4^iwr.r#f«MMM.N^  necnifi  tradi- 

tionisloco  conftitutumcfrepotcfttanquam  traditio  qua;damfi(^>ad 
proindc  ncccfTaria  funt  ca  omnia  quar  ad  vcram  traditionem  concurrete  O» 
^ortttct  >  &  coofc^ucntcr  pracicotia  rei  dc  ^ua  uadcoda  tradatur. . 


BHROR  SECVNDVS. 

^  Tqvf  huic  noftra:  fenicntiar  ipfa  etiam  iuris  ratio  manifc- 
iWf  Aiilimc  pacrociaatonEtfi  eoim  dubuutom  eft  a  quiburdaiii 
>^  \1 4^  vtr u m  folo  animo poffit  amitti  aut  retincri  poflcffioy veri- 
\^  {ifque  cft  animo  tantum  poffeillam  no  modo  rctineri»  M- 
d'U'^''^,i\  \     cti.m  amitti>(i  abanimo  incipint  amilTio  exLy%tmmmtUm 
— >M      D  .'^f /if^Mjr./jffj/Iquemadinodum  &:  folo  corporcintcr- 
duma:^  '  n        ntis  pcrrona  talis  ht,quar  animum  h.iberc  non  ^0^- 

iit  aut  pofliucndi,aut  delincndi poflidcrcputa  ii  pupiJJus  finc  tutoris  autho- 
sitatcdcfinatcorpore  ^^^ertUoJjefitonem  itf,e9d.{in  aJiis  enim  qui  policf 
fionem  animo  retinere  pofiuntttocns  eft  l.peregre  ^^i,vb^*)VAaA  umcn 
jater  omnes  conft  at  non  nifi  &  animo  &  corpore  acquiri  eam  poflfc  JL%,m 
4unittenda  ^  ^.i.eiufd.l.cfr  L^uemMdmpdimt.eo.tit.Civjc  lpcdibus>fiuea/edi- 
bus  cH(5tam  vclis,cum  ncquc  fcdcs^ricque  pcdcs  fint  fine  corporc  l.i.etd.tit» 
'^ovvo  ciim  eam  rem,quam  poftidco  mco  nominc  conftituo  tnc  tuo  nomi 
ncpoflidcrcduocxordmc  Ujri,&  interucnirc  ncccfl^c  cft  ad  hoc  vt  polTcT. 
fio  tibi  acquiratur.Primum  Uiud  vt  dclina  ego  polTidcrctquod  foio  aniH)o 
lifeqiii  facili  po(rum.Recedit  cnim  ^  nobis  pofieflio  ftatim  ataoc  cooftitoi- 
mus  nolle  po(]Bderel.j?4nMr  viij^fJ^fuiiM  e»il.Altcrum  verd  vtte  faciS 
yofle(forcm>aut  qnod  cftedtu  idem  eft,vtto  pcr  me  incipias  poftiderc.Kcqi 
ycrh  cxiftif:ian,l;<ni  cft  ficri  h.Tc  duo  poflc  in  codcm  inftatime  alioquiji  ad  - 
mittinccci!c  litvri  1  codcm  inftanti  duo  limul  candcm  rcm  puffi  Jcat,  cum 
•cc  aku4>  dclioac  £ofuc  poiiuierct^t^uam  ^ui  adiiuc  pofiidcuJi^au&^gitur  cft 
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♦rJinc  faltcm  naturac  &  intcIIcAus,vt  deflnam  poflidcrc»  quam  vttu  inci- 
pias. Atquin  vbi  dcdj  pofriderc^non  potcft  mca  poflcfrio  quit  amplius  nulla 
cft  faccrc  tc  pofTclTorcm.Eadcm  igitur  ftruanda  funt  ad  acquircnda  tibi  pof> 
fcnioncm  que  fcruanda  cHcnt  fi  pcr  mc  poftidcrc  vcUcs  cam  rcm  cjiiam  eeo 
luinquani  pofledKrcm :  quo  ca£i  dubjtarinon  pp^t,quin  non  aliter  po&f 
incipcrc  poflt(iere»<|ukoi  (i  nuncprimikin  vcl  mco,vcl  tuo  corporc  poflelfio* 
afin adprchcnderes>quain  rurfum  nifi  rei  prcfentis  $ue mco  corpore 9  (iue 
tuoadprchcnderc  nunquam  pnfrcs.Igirur  prxfcntia  rci  omnimodoneccda 
ria  cft,vtpcr  conftitutum  poircflio  cjua;  pcncs  mc  fucrat  in  tc  tranffcratun 
quia  non  tam  pcifona  mca  infpicicncia  ci^^quz  antcapoflidcbat ,  quam  tua 
quxnunc  prirrfum  incipitpo/lidcrc.  Ncc  proindc  tam  inquircndum  illud  ^ 
ffftquid  tmeruenirefufticiatadhucvtpoifefnoamittatur^  quamquidne- 
<^lle  fit  conciirrereiVt  ac qr  iratur.Nam  etfi  mcui  venditor  i  me  iQllus  pro-»  ^ 
curatortm.eoremtradcrcjcam  tradideritynonalitcr  tarocn  mihi  tradttam  ,  *  ^ 

yideri  piacct,quam  (i  in  pr^feptia  nt^v^  cx  Prifco  trada c  Paulus  in  l.i.$.fi iif 
jftr4»tfo<^'^»^vbi  clcgantcm  r^tionem  aifcrtjquod  non  fit  neccirc  polTcfliOf 
liemadprchcndcrecorporc&:tadu(ficcnimlcgcndumcftnon4f/«,  vtvul-  '    -  '  . 

g6ifcpititapoftrcmalitcra  prarccdentis  didionis  cx  more  hbrarij  Fiorcn-  .  '."J 

tini, ^fcd  ctiam  ocujtsik  affc^u,  eiufqiic  rei  argumcnto  cHc  ait  rea  illas  qu^e  *  '  - 

proptermagnititdiimpondttismojieri-ii&poiffiint^  ^  •      '     *  ] 

thMitiseasnaberi  ninrepracfeotipadicailcacoa(enfcrint,&  fimiliteri^^  *• 
Qadiavidericikmclauesccllaevinariaeemptoritraditsfunt^apudcclJams^  ,  't^ 
mirum  vinariamtcxemplo  cius  quod  Pjpinianus  fcribit  i>/.f/4«/^<#/74.  Z>.  '  *.."*.  C 
d*  jPontr.empt.Chmbiii  tr,iditis  ita  mercium  in  horrcis  conditarum  ^oflef- 
iioncm  traditam  videri,non  vtique  fi  claues  quocunquc  locu  tradit^  {int,fcd 
£  apud  horrcaa^uo-Ei^i^inquityCoufcftia]  emptor  &  dofninium)  &  poiicf^  ■*  ^ 
lioiicaHMiipkUiNirseti^^non  ape|9eaf  lio 

tiamrftqiiodCdusfcritRitKiij^-fM^r^^  .    .  • 

f«dr^.i0fliHhNimirumqiik]paru 

agitur  in  fuoconfpcdtu&anteoculos  habcat  is  qni  poflcflioncra  ipfarum  • 
adipifci  Jcfiderat,an  vcrohofrcain  quibusfuntiil;Ercconciits:  vt  proindc     •  '-^ 
nonlatis  vcrc  hracifcus Hottonunuscx iislocis infetat,non scpcr ad tranf  .  " 

iatipncm  dotnifiij  vd  Doffedionjs  rcquiri  corpor^C(n.prat(cntiam ,  Sc  ocu-  '  '.^l^ 

1sreiii)&natoi«|to[&ititiadiri|»neni^^^  ' -^* 

ditzoculisdomrihfiltiomiIi|>iicUkOMi^^^  \    .  .  " 

fulHccrct finottdiam claikitr«diercnrur,non  mi^s^|aliB(if)la  clauiumta^i-'^ 
dilio  fi  cam  non  concomitarciur prafcntia  horreorum.  u  co fim^  laSaof 
potuit  non  malc,nihil  non  cgiiTc  lurccofultos,  vt  quibufcunquc  potuenint 
mbdis  faciicm  rcci^lcrcnt  poflcfllonis  acquifitioncm,qu6d  publica commcr  .  i^j^.^^ 
ciorumvtilitasidcxigcre  maximc  vidc(c(.ur«vioJatisctiami),  quando  cflee  ^^'.^V 
,iM>us^rcgul|ai^is>vc  cum  padi  (unc  petibi^am  pcrfonam,  fiue  pfocuiatg.  • .  >  • 

m»^llit(^|iu^ufiatoris acqui ri j^oflStdioiiem ti^-pifr  procimmm-  A  o  '.j 

nam acquiri nobls po||y^Vij^^^^  f .9rfon.noh, ^mf^Upfhfr^KftfmSt^ 

JD.tif  .ir7«»y.r*r.^*i»i«.Vode  inteJIiginius  tanto  vcriuseflc  quod  fupra  dixi«  *.   •  4 

j|lus,nonfuiflciIlospractcrnuflurostai>»  tacilem  &  cxpcdituai  modum  ac-- •  -7.'  '* 
ila:  pofl£ffiqQMiccrnm.ab|f  nuiim  j^cf  i6UMii^».cp«4ltti^i  vclut  iiiiy»;      - '  *^ 
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vicifam«iucvtcoclicillicx  tcftamcntovalcrcnt,t<ftamcntumautc;n  vircxae- 
cipcret  fx  hercdum  inftitutioncquac  in  codioillis  faAa  cflct.  Quidf  jnquic*» 
An  non  cadcra  ratio  in  militati  quoquc  teftamento  &  in  militacibus  codici]- 
lis  locum  habctMn  non  teftamcnta  etiam  militariapcndcm  cx  hercdum  In- 
flitutionc?  AnnonmilitarcsQUoque  codi«ilii  teftamcntarijpcndcnt  cxtc.- 
ftimcnto?  Qiiidiii  crgo  lus  idcm  m  niilitunvquod  inpaganorum  codicillis 
obrcriubiua?  Aut  quodnam  priuilegium  militis  lalc  cantumquc  cflV  potcft 
cuiusrationcdcbcaaiusid  ajniittcrequod  implicat  contradictjoncm?£gd 
•vcro  rcrpondeo  teftamciuaquidein  niiliturh  pcntierc  cx  iuftitittione  hcrc- 
disvt  ciura  paganorum  latnonideopcndcrccodicillo?  riulitsrcs  crtcfta- 
nicnto  militarf  quamuis  fint  tcftamcnmij,fcd  omnia  qus  niilcs  in  iis  di(po-. 
fucnt  non  aliundc  qu^m  ab  ipfiys  voldntatc  vircs  accipcrcPoftquam  placuit 
Imperatorjbus  hanc  vnam  cflc  vhimarum  voluntatuni  mjlitarium  legcm  vt 
tt  lcgibus  omnibus  fiiit  foluuc.Quomodo  cmm  poflcnt  codicilli  njilitares  c^ 
tiam  tcftamentarij  pendcrc  cx  teftamcnio  ci\m  .ficrj  non  poflit  vt  non  va- 
icant ,  ficut.nec  vt  non  valeatteftamcntum  dummodb  aiiquis  in  co  hcrcs 
fcriptus  fii?  Et  taraen  dicuntur  tcftamentanj.at  non  quia  pcndeani  cx  tcl^a- 
meiito ,  vc codicilli  teftamentarij paganerum  i fcd  quia non  poflunt  cfle  finc 
tcftamento.  Hoc  tamcn  fcmperexigo  vttcftamcncumfaccrc  milAvoluc- 
ritjdcqvic  eo  conftet  ad  hoc  vt  tcftamcntiim  a  milite  fa^um  dici  pofftt ,  tum 
vcrb  maximeciira  talis  voltmtij^  cft  qiiac  alioquiin  dubio  codicUloruni  po- 
tiils quam  teftamcnti  iurc  cchfcnda  cflet.Sicque  accipio  quo J  fupra  ex  PaUr 
lodixiquamlibetvoluntatera  tirilitis  tcftamcntumeflc^  Scilicctquam  ille- 
teftamcntum  eflc  v  olucrit,non  ^tiam  fi  animo  id  cgerit  vt  facerct  codiciHof 
autquidaliud  qaodtcftamentum  non  eflcti  Noalitcrpofito  jurcdiccndutn 
cHec ,  non  cfle  miHti  hbcrum  non  teftari ,  fi  mod^aliquid  raoricns  vellcr» 
Ci\m  c  contrarjo  non  aliam  ob  caufaoi  tot  ci  priuilcgia  data  fint  circa  vlci- 
mas  volBniatcsquam  vjtantdplcniorem6c  liberiorcm  habcict  non  modb 
tcftandi  (cd  ctiam  quoquo  alio  modo  de bonis fuis  pro  arbitrio  di/poncndi 
facultatcm  dum  nc  tcftamcneum  faciat  finc  hcrcdis  inftitutlonc.  Nam  quod 
idem  Paulus  ait i»  Lvlt.eoJjit.Df  iuy,  icdicill.  non  poflc  intclligi  tabulas  tefta*  ^ 
mentieasinquibushcres  fctiptus  non  fit,-inmilitenonmiij(Uver4]m!eft» 
quam  in  pagatio:  Alioqui  fancponfundcrcntur  iuratcftamcntorum  &  codi- 
cillorum,/iq"ucmadrrtoJumpotcftmilcshcrcdjtaccm  in  codiciliis  dirc^lb 
darcjlti &  poirci  tcftamcntum  facerc  finchcredis  inftitutionc,  Cact^iiimfi 
poncrcsmilitcm  nullofaito  teftamtfnrq  volulflc  codicillos  tantiim  facerci 
ac  in  iis  hcrcditatem  dirc(^6  dcdiile,  Non  puCarcm  valtturaui  cam  vjolunta- 
tenv»ncque  iurc  tcftamentiquonidra  milesnon  tcftamcntum  fed  codicillos 
taniiim laccre  volaiflet,  ncque ruVfus iurc  codicillorum , quamuis  voluiflet 
miles  ita  eiFc ,  quia  non  in  aliis  codiciilis  hcrediiatem  dircAo  darc  niiiici  ei 
priuilegio  conccditur  >quam  in  iisqui  ad  tcftamcncum  aliquod  fadi  fint  vt 
Paulus  loquitur  *w  tl.l.mthrist^on  potcft  autcm  milcs  vclle  codicillos  habcrc 
teftamttntariosfi  nullum  fccerit  tcftamencuifi ,  cum  ca  rcs  manifcftiffimara 
implicct  contradidioncm,vt  rcftamenium  nullum  fit,(3c  tamcn  codicilli  ali- 
qui  fint  teftamcnrarij :  Cur  vct6  non  squi  datHm  eft  priuilcgium  i7)ilit*i  vc 
poflTit  dircAq  hercJitatem  darc  in  codicilhs  ctiam  ab  inteftato  |adrs,fi  vtru- 
qucisvclie  fe  dixcrtt  5c  intcftaium  mori,&  jiihiiominusdireftam  hcredita- 
tcm  in  codicillisdarc.Rcfpondeo>quoniam  acquc  Kocimplicatcontradidtio- 
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Ticm  Vt  mile»  qu j  hcrcdcm  al  iqucni  fcripfit  jniclUtus  JcceHerjt.  Quid  cnim 
aliuci  Tcf^atum  mori,quani  heredcnj  fcribct  c<'  Itai  inquics  C\  in  te/lam£> 
ta  hcrcs  fcriptus  fit  &  ab  co  qui  antmum  habuerit  ^cftamenti  facicndj ,  non 
codicillos  duBtaxat  fcribendi.  Scd  hoc  ipfum  eft  quod  dico ,  Implicarcxon- 
tradi(^ionemvt  qnis  heredcm  aiiiqilcm  fcribatjnectomcn  vdit  taccre  tefla- 
BicntMm,vinioriatur  intcftatus.  Hoc  cnim  adiicicnd^um  eA  vt  cxcliidam  tH 
cafum  quo  beres  aliquis fcriptus  (it  a  niilite  in codic^lljt  tcflamentariis ,  qui 
tamco  non  iint  tenamentum,'  vt  in  d.  l.  nnhtu.  Nihil  enim  rcpucnjt  quomi- 
iiiis'vtrumqueverum  fit>  Et  Jatameflchereditatcm  in  cod1c\]Tistcftamcn- 
tariis,  £t  codicillos  illos  in  qinbnsheres dirc^t^  fcnptus  fit ,  non  tefianicn- 
tum  eirefcdcodiciilQS:  hjmimm  quiacodicilii  teHamctarij  licct  non  Hntte- 
ftamcntum  totiquc  fpccic  ditferanc  ^  tcn.-imcnto ,  Atiamen  tcnanienti  pafs 
quxdam  cffp  intcUiguntur  l.feftulr.D.nfijm.  qfemntltn.  d^n.  l.  db  itiun^tp  \6, 1,  ' 
Tlotmhn  iS.I).  ittr.cadiiill,  Scd  rcpugnat  euidcnti(rmie&  implicat ,  vt  hcres 
alic]uisfcribaturincodtcillisabintcuatoiadis,non  minus  qu^m  vt  mileis 

'  d^cd^tteftatusinrotumfimul-j&in  totum  inteftatus.  taicor  poiTe  illum 
dcccdcrctcftatum  &  intcftatuiu'-,  fcd  ica  fi  propanetcftatHS  fitiJ.  pro  parte 
inteftaiu6,  Pro  partc  inquamfiuetemp.oris/iucbonorum/.y7w;7e'j6. /.  w/z/r^  . 
iu^i.D.de  tefi.mtlit. Scd  vt.in  totum  tcftatus ,  &  in  totum  inteftatusdeccdat» 
etiamfi  inaxjnicVeiii  ficri  certc  nullomodo  poieft.Eigo  nec  vthercditatcm 
diredam  dct  in  codicilli^  fi  nulliipi  teftamcntum  fec»rit,nue  codicillos  illof 
valerc  tanquam  tcftameniarios  velit  fiuc  tdnqium  ab  inteftato  fa(5tos.Prio- 
re  /iquidetn  cafu  ficri  ncquit  vt  valcant  quafi  tcftamcntarij nullo  pcnitu»fa- 
ito.tcftaiiicntotPolierivre  vcrb  codicjlii  quidcm  ab  inicftatofieripofruht 
.ctiama  paganoqui  nullimitcftamcntum  fccjtjfcdHoni^lesin  quibushcrc- 
ditas  diretSo  dciiir,nc  q^iidciii  a  niilitc.Non  quafi  teftamcntum  faciat  milej 
quoque  ficiit  paganus.quotit)) alicui)icrcditatem  dat  dirciflam  ,  Alio^ui tc. 
ftamcntum  diccndum  eiret  nbncoJicilli  ij  in  quibus  poft  tcftamcntuin  fa«  • 
dum  hcreditatcm  dirc<ft6  milcs  dcdiffet.  Sed  quia  non  potcft dcccdere in-^ 
ccftatus  ,  qui  hcrcdf  m  aliqucm  dirci^bo  inftituit  >  Cilm  facere  tcft.inicntum 
tiihilaliud  fitquanlhcrcJcm  aliqucm  direfto  fcribeve.  Eritcrgohafc  miii- 
tis  voluntas  inutilistanquam  pugn.mtia  &  contradj^dria  continensrxrpg,  . 
l.yliftigiuxnti*  iSb'.  de  rfgul.  iur.  Nifi  qujs  maljt  diccrc  quod  ccrt^ probabiliu* 
eft  adiuiiandamx:am  bcnigna  intctpreutionc  vt  valeat  eo  modoqu«  valcrc 
.  poteft.id  cft  tauquaratcftarticntum,  qua/ipcrfolaminipcritiam  militisfa» 
dum  /jt  vtexpreffcrit  vcUelecodicilloijllos  vakxc  iurc  codicilloruni  liuc  * 
.cx  tcft.imento  fiuc  ab  intcftatofaftorum.Gjnftai  cnimca:terasmttrcaufai 

•  qua:  tot  milituin  hac in  re  priuilcgia  cxt6rfcruni,vnnm  illam  fui/I"c,^uod  vi- 
fumelleorum  fimpljcitati  &  impcritix  fcccurrendum.cflc/.l.  /r//^»». 
miUtd.^.Cecci.l.tniyubtri  j^o.V.de admin.tititr.&c  .ipud  luiiin.irnti»  ttr.pe  tffiaw, 
n^i7//.quandoquidcm  liiagis  arma  quam  Icges  fcire  miUtcs  exifiimantur  l.pti- 
lites  ^i.CJel9CAi.l. uC.de  *nr,  Cyfnli.  i^^wor.iti  iiiipe<^^o  eo  quod  piau;ipuc  miles 
cgit ,  diibitandum  nontcft ,  quin  id  animo  agitaucrit  vt  hc.edcin  habtfct il- 
lum  quctn  fcribcbai-;  &  quidem  cx  icftanrcnto  potius  tjuam  vt  codiciDos  /i-  . 
nc  Tcftaniehtarios,liueabinteftato  bccret,  nechcrcdciH  illum  habcrct.  HoC«  * 
cnim^ofttriusad  corticem  dunt3xac&  hgunm  vcrborum  pertinct ,  Prju»  " 
,  vcr6adiciefFc(5himncgotiiqucfubftantfam.  NJm&pkrunquc  liccuenit.  • 
'^cr  crrorcm  &  impcxiaam  aocacionuuivt  quaft  c:i^  ceftatorismente  codiciU 
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lorom  nommc donpQC  e^ruToluntatcnitquz  t«mcn  non  niCx  iure  teltamcn- S 
lij;ral«re  polHr:  Qjo  c'aruo<(ii9t4tliM^  quin  teftamentuni  iit,&i  co  iurc  dc»-  . 
fendatur  ,  fiue  per  notarij,mfepcr  teftatpris  ipiius  iinpcritiani  codiciliidj^i- 
fintLftQCotlniliuitt  i^.vbi  noftri  notat  C^eteJdmJj^iiudi^.^.trMjti  D.dc  iurts.. . 
<:«^^ci//.Cuiusrctejcgans  exempluro  tmtin  ca./pcci'e  qnam  tetulimus  £><•- .  . 
fia*  l.  C«ei*n^r9  De  tejtum.  Cum  camen  mthtibus.omnlbuv  Iiccat  fion  tantiim" ' 
DiilitariicdcciatM  cpinmuniiureteftar^qoiarciilicecfn-iuilcguun  numquain. 
jdimitheaeticiutiiicMriscomiuuni^  Pau-  ' 

lus ait w<^>/.w7/ifw.Pi>irc  militcm  iilicd^         teftamcnfum  faCiis Iiercdi-  . 
^atem  dirc£^o  dare* vcruoa  Cvx.  vtroqac  cafujideft  fiue  mirir.iri ,  fiue  commii-  ^ 
jit  iurc  tedatus  proponacur  Dubitacioncm  iilud  hiouct  quod  quotics  Huat* 
«odialKtcftamcntarij-,  nccelTeiitcos  icquiiuyteftameiiti  \  quo  dcpcndcnt  '.. 
^Jf^biar^d^o  i»»/r».Vtproiiidciion  Videanturjpoirc  valere  iutc  tniliiarj  Ci  te- 
fibmeiKum  iadunific  larecomtHuni.Cui  co«feqiiens  Hct .  vc  in  his  codicil- 
]is,quo«vdi  iiite  cGmnauai^Vdoullomodo  v^li^tjs  ncccireiit  non  videatur 
poiredMrcdodarihercditas»cum  (IciUudexpripii«gion)i)itaii.  Mjhi  tan»cii  >. 
nielius<:ogitanti>  contraria  rentcntiaiQngO|^!l>a]b3iQr  vidccui-.  Rationcilla 
^uamadfefC  Vlpianus/n/.j  P^/#^4i<ff.W/ir.quoimi1esqL|i  cclbturiurecom»' 
^'uni>nonide6  ftaLim'^rcdcndus  /ic  vcllcrcnunciarcp]  luiki^io  miiitarj,Vn« 
'        vc  li  qua  rationc  tcUaasentum  ^  militc  Jurc  ccMnmunl  t'j  €xmn  eo  iure 
,^^eF<non  pojltt  *  periiidcAttmen^iure  miltcacl  dcl^datur  acfi  >a  ineiue  £a-  . 
.■I^urn  e(|ecyircl>|<%^ure  v^let^^^fQ^mcsj^ti c^^^   codicill.'  ad  tc/Umen-  . 
.^^BjiBp^ku^  ita^<£(i%  vt  non  nifi  turd  miiitaii  valcre  podint ,  quod  in  iis  t-Iata  Cit  . 
iw&h hcrcdirasVv4cl^i|^^i^^^        acCLtcftamcntum  quoquc iure.militari .  ' 
fa<5lum  clTct^Pracfemfifwin  mud  ctiam  vcriflimuin  fit  qiioH  nos  (upra  mo^^ ; 
.  ^uimus,cadicillosmiliti$ilicctteftatiicntarios,i)oncam  atcftamcmo  pende- 
Ite^quam  a  nudii  iiMi)u|yohtQcVte.  SuiB^rit <n^||)  qu^d  fjcli  'fint  a  mtlicc  qui  ; 
fuoiuri!  ficf*tt|^i1?potbk^qoiquejic^^  tcilatus  lit'potuit  * 

^tamen  codicJpfp$fcribcreiuf^miIitarl:ad«^^  apcrtc  profcffus 

-^Aj^  codjculoa  facccc  iurecomfeuiiiio^^niJcilrc^  luore- 
iltfAciartc  vidcreturquominus vilcfe dcl^crci^pwe jaltcin  militaii ,  qui  rure  • 
conimuni  valerc  noji  poflcnt.Idquc  (i^cis  ;^pje^i]^^i»^  figniticat  m el.  /.  mili- 
f#>vbi  ad  hoc  vc  in codiciUis  hcjr^ittt^l^^ri^i ^offic ,  nihil  atiud  exigic  ■ 
anivt^^a  milicc  &  ad  te(Hme6cap]f |^|Bh|^y  n  vt  iurc  inilitari)  . 

,,.4j^auam&  ceecutii  (il  militari  tantilm  itirc  .{^]$i[^iucLS^  valcre;  £x  eo  au.r.  . 
^te^;qj^(Mi|Ki*l^^  l|ereu|ita!ci^  diiedo  dari  polI« » Bcnc  in''  . 

fi  nwiejl^^  dcdcrir ,  tefta- 

^inciatVj^^iE^^^  hercJitatisha-.' ' 

t^rvmilM^t^^^4^^2^^^  hcrcdcm  comniunitcr . 

liturum.  Ou%ii^^js^w]^od|^  ex  priuilcgjo  mi*  >' 

rc«diiac4mdircdtafn€ctamiii^<^^  ,  quia 

fiCiWe  altaqu  i  nuU  uiiv 
djcilii  dioi  poflmt.  Ab-  - 
&:c6diciIlos>  vttcfta* : 
pullum ,  Codicillofuiif. 
tamen  perp.ecuum  cfl"c 
ns  p.3rtciu  dimidiam 
ercdc:ii  io  tcft.micnto  . 
• .  '  Scmpro- 
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ScmproniuiTffcripriflct  dancaxat  tx  bcfTc  jtaricjuarh  pro  tricnte  rcliquo  inte- 
Itacus  luoiiturus?  Si  pc>flc^  in  cociiciilis  ad  tcdamcutum  illud  fa(!:(.is  Ma.'uiuai 
hcrcdcm  finiplicircr  fcrjpfcrit.i  non  dimidiam  licredic.itis  psrccm  h.ibe)5it 

'  Mxuius,  fedtricntem  illum  folum  c]ui  vacabac ,  qucmadmodum  &  in  vlcim< 
cuiuflibct  pagani  voluniacc  contingcicc ^./..1/7^  l»t9yj.n.dehcred,i>:fl.O\\\x\\- 
buscnim  tcitacoiibus  nne  miiicibus,  fiue  p.-*ganis  commune  illudeft,  vtfi 
plures  vltin*i3?  voluutaiisfpcciesreccrint  c]i:x  omncspoilintfublllTcrc  ,om- 
flesparitcr  Hnt  dcfcndendor,  necaliaaliam  vcl  pcrii^at  ,  vcl  imntinnat,  niH  * 
c)uancur.3tio  ncccfhrativcogicnosaliud  dicercvndcett  c|uod  placet  noaliud 
habcre  ilium  debcrc  qut  fecundo  loco  Hnc  partekriptus  e(l,  cjnam  quod  cx- 
plcndo  afli  di£ctiJ.  itcm  cfuod Sj/inus  ij.  mpnnLip.fod.  Curnon  verodiciniiM 
Sempronium  cut  i^ihs  in  leflamento  hcrcditatcm  dcderac,  faltem  bLHcm 
tofius  liereditatis  habcre  dcberc,cum  iacodicillis  dimidia  rantijm  pars  Mat- 
uio  d«a  proponatur  >  vt  fcilicet  ca  fcructur  proportio  quam  viUetur  tcftator 
fcruari  voluifl'c,cjui  Scrrn^pronio  diinidia  partc  phisdcdit  cx  hcred;iatc  c]uaii» 
Macuio.  An  ,.tju6d  tcfl^amenta  mdiiarja  non  fjciJe  hanc  iur's  int^rpretatio- 
ncm  admitt.^nt'9t  tcflator  cjui  afTe  explctb  alium  l\crcdcm*fcribit  addupon- 
dium  iranfiiflc  cxillimctur?  luio  admittunt  vt  rrobauimus  in iii[»crioribus 
Dccad  bus.   Idcocjucnandubiiocjuih^ouc  ^Luius  diinidiam  hcreditati^  . 
parJcm  habicurus  ciret  etiamfi  non  pro  parcc  dimidia  jn  codicjllisjfcd  Ijm-^' 
piicitcr  hercs  fcriptus  fuiflet,c]uiatantundem  vidcrcturcj  datum  ,  qunjitum**' 
Sempronio.Nequeiiocdubitatioiicm  magnam  habirct,  fcd  dilficilius  illud 
eft,cur  tamundcni  U  it^e^tMcTuiusquantum  Semproniiis ,  cum-Sempioniuy 
in'teflajnento  licrcs  fcriptus  eilex  toto  a(Ie,  Mjeujus  vero  in^codjcillis ex  fc- 
millc.  N^m  in  pa*g.ini  leftamenco  in  cjup  «fiec  in(titutus  lieies  vnus  ex  a/Tc, 
ahus  vcio  cxfemrirc,  not\  idcm  rcfpondcrctur»Scd  in  duodeuiginti  vncias- 
tofa  licrcdjCaldiuidcrecur,  ex  quibus  duodecim  vnci^s  ptior,aIii»s  odio  fcr- 
rct  l.tit)er(lum  ii,§.pehi'lt.  cr  /•  lnluvus  \^.$.i.(od.ttt.D.de  bned,  tt.fl.  Ratjo.pe- 
tcndacxcocitqu6dcummiIjtisv<)lunCas  nudaA' limplcx  colUgi  potcft  e».. 
"Ceibis  qiiibtisille  vfuscftinuliusrelinquitur  locus  intcrprerationi.  Nudam  * 
enim  c^:  fnnpliccm  milicjs  voluntarem  intuemur,iion  vt  psij.ini  iullnm.Quid 
auccm  limpliciusScapcrcius ,  quam  fuiftcillam  militis  voluncaicm  vt  hcrcs 
ob  co'  in  codrciilis  /criptus dimidiam  habciset  par\em  hereditatis,  ctlm  ci  di- 
micjiam.partcm  difertc  dcdcrit?  Neccllarihigitur  eonfcqiicns  eft  vt  nolue- 
rit  pcnes  hercdem  fcripciim  jn  tcft.iindito  qiiicquam  aHud  prartcf  aluni  Ji- 
n^idiam  rcmancrc.  Xd  cnim  eft  cjuod j5.  i.  ciufdem  legis  Paulus  a.it  tantum  > 
»v;ideri  miIiccm.piion  hcredi  abftulilVe,  quanium  in  poftcri6r«m  conculit 
Etfi  cn im<rad{at'<o  l^jco  dc'prioribus&  pof^crioribus  tabutis,  id  cft  dc  mi-- 
Jrtcqui  CX  milijan  priAiifcgic  plura  fec^at  tcDatncnta     Parum  tamcn  hac:. 
p.irtc rcfcrt an  pli  rcs  hcrcdcs  in  pliiribus  tcftan.encis  milcs  fciipfcrit,  An« 
vcro  vnum  in  tcftamcnro,  alium  vero  incodicillis  iurc  niihtari  facSis',  li— 
c/ct  codicilH  ifti  non  'dco  fmt  teftanventum.  Eadcmque  fatio  facit  vf 
dimidiam  quqqucNlegJCorum  partcrn  dcbcat  M^euius  cui  pars  dimidia, 
hcrcditatis  in  codicillis  dat.i  eft  ,  tanietli  legata  daca  fint  in  t<ftaiiien-^ 
to  in  quoScmpronius  foliis  fucrai  inftitutus,&  de-quo  Tolo  proindconc-^t ' 

^rando  tcftator  fenfcrat.   Qiiamqnam  cnim  nihil    M^euio  lcgatum  fuir,^ 
cuiu  tamcn  ia  cum  pof^ci  contulcric  ,  tcftaior  dimfdiam  hctcdicatis^ 
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partem  quaai  Sempronio  abftuliV,  ncgarinon  potcft  quin  rtmcontnlcrit 
cum  fuo  onerciparcis  fcilicct  dimidiae  lcgatorum.multoqUe  mapisaris  alic- 
niiln  quo  mmor  Idcirco  ci\  dubitandi  ratio  ,  quod  non  qucmadmodum  le- 
gatorura,it«  fic^ris  alicni  lotum  oiuis  a  tcftatorcimpofitum  Scmpronio  fuc- 
rac.Itaque  rqpcreratdjuidcndum  intcr  cohercdcsexpotclhtc  lcgis  duodc- 
cim  tabularura,pcr  quam  tamch  non  diuiduntur  lcgata  quat  ad  ynius  cx  hc- 
rcdibusnbminatimonus  pcrtincre  tcftatot  voluit.  Tam  vct6'Cohcrcdcs 
funt  rfti  quorum  ynUs  in  tcftamcnto>  aJiua  in  codi(;illi4  fcriptus  eft ,  quJkm  fi 
ambo  in  codem  tcftamcntohercdcs  ci  fcmitribus  fcripci  clVcat.  At  vero ,  oc 
cjuid  prxtcrmittanms ,  quid  ft  in  codicillis  tcftamentariis  miles  hercdjtaicra 
totamadcmiftetScm^ronio  quem  teftamemp.hercdcm  cx  aflc  fcripfcrac, 
eiraque  totani  dediirct  Macuio?  Scd  iam  diximus  npn  po^Fc  totam  hercdita- 
tcmdariincodicillijccftamcntariisjiedcfinant  eflc  teftamcntanj  hoc  ipfo 
quodtcftamcntumdefinac  cffc  tcftamentunn.  Dehneretaiitcm  efleilatjra 
acque  incipcrecfieri  proptcr  codicillos  vt  nemo  hefcs  elTc  cxco  pofl'et,N6- 
f  c  quianonpoircttota  in  codicilltsdaci  MaJuio  quin  tota  Sempronio  adi- 
aicretHrquiteftamcntitabulisrohii  hcresfcriptus  fuiirct.  Ciancludamus  er- 
go  non  poflc  totam  adimi  codicillis  quia  nec  potcft  cota  darijEt  confi:qucn- 
lerpriuilcgiummilitiscircateftamenfarios  cod^ciUos  in  eo  circ  vt  lis  qud- 
^uc  poflit  hetedica«  quidem  dircdb Sc  dari  &  adimi,  CeJ  vci umqucpro  par- 
tc  tant!im,neuti-um  vero  in  totum.Ec  haJcquidcmfuncquxdc  codictllistni- 
licaiibus  adPaulum  tradari  po(fum,De  quibustamcn  nihil  inglofljs&  C6- 
mentarits  inicrpcetum  ,  qui  inhoc  (oJo  laboranc  vc  probcnt  didioncm«/ 
idcm  fi^ynificarf  qdod  wxM,aIii{i|uchuiufm6di  qujpftioncs^  Paulijfcntcn- 
tiaprorTusalienas  cxtrinfccusaduchunt,qualis  ilia  eftqiiam  Bartokis  adfcrt» 
Dc  co  qui  pupillaiem  fubftitutionem  ficcerat  in  t^ftamcntcy  fauorccictranei 
eamque  poftmodum  intodjcillis  rcuociuerat  fauorc  vcnicntiam  ab  inlc" 
ftato  in  iifJcm  co  liciliis  fubftitutorum.  In  qua  quarftionc  quodBartolus  c6- 
tra  cxtrancum  fubftitutuui  rcfpondetpro.venientibus  ab  iiircJtiio  i  quam 
malc  aij  ce  fiat,oftchdcremus  hic  faciUimc  fi  non  cflet  ti  aftatns iile  a  uoftrb 
remotilfimus :  Aut  fi non  fuiflemus  iam  longiores qiiatn  par  fucrat  vt  fupc- 
ribrum  cagitum  brcuitatem  propofitam  retinCrcinuj.  Qiiod  tamcB  idco  ft- 
ccrchic  non  potuimu^,  quid  nrc  ab  alio  qucm  fciam  vllo  tra^atus 
hicinfticutusfuit,  &  inciditin  poftremurahuiusDccadis 
capuc  ,<quod  in  pTura  idcirco  diuiderc  ron  licuitt 
ncc  traiflatum  huncin  fcqucntcm  Dc- 
Cidem  cxtcQdcrc  li- 
buit. 
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DE  ERk;  OIU  ?  *  A  «  E  T  IT^^ERPJIL  IVK. 

>^  ''^?VT-  Vlta  auidem  a  nobis  difputata  lunt  in  fupcrioribiis  Dc- 
'     cadibus  de  potrerftoncypr^icrtim  vero  de  claufula  condituti 
aducrfus  oiniics  iotecprcrani  omt)(am  opimogbs  > .  fed  QihiJ 
plan^  qtiodtm  noiiiii»&aMMiiaiiri£ripragB^ 

,   ^4kiH  poflSc » qnlfil^od  Bunc  tra^bnd  um»  pcomuidom^idU 

gredtbitr ,  Si  quis  alieno  nomine  conftftucrlt fe  poDiderc  rem ,  quam  fuo 
nominepoffidebatjfed  qnartamcn  co  tcmporcnon  ntpnefcnsyniiiil  coco- 
ftitutoagi,vtpoffcflioquepcncsconftituentemfuitin*conftitutariumtranf. 
feratur.  Nani  prsetcr  id  vjuod  ex  tot  mtcrprctibusi  «juide  conflituto  fcri* 
pfecuntinon  rcpcrio  quem  optnionishuiusmex  velaachoKm  |^darepo(i 
•  fim>vel  afTertoreminccfi  Andciea»  jll«q«ilMci^^  taoie» 
qucftioiiem  attigitivA^^a  D§  imMHt.f4f0^,tmflii^%  £«ie|rtit  hxe 
Ooftrapropdfitiu  maioreexpgrtf  «etere  omnescartcras>  quas  pragmatici 
noftriproveriflimis  habent in  praxi ,  &claufulac  huiusadicdionem  quain 
omnibus  omnium  contra(5tuum  gcncribusjvix  vUa  pcne  alia  h  equentior,vt 
plurinium  inancm  &  inutilc  rcddct.Nam  ciim  folcantnotarij  pafljroadhi^ 
berc  claufuliobligationisbonorumrOmnium  dehitorisprf^mmdc&turop 
f  um«ci^fHb4iccrc  claurulam  conftitaii-yaMfC  (1  <|uando  fort^  ioconfiilt^ 
fgimiit^iSi^&^m^  ni  i\  pcr  nimiain  notarij  impcrltiatn  &^um  id  eziftini^ 
tur,qijfierio^^»potcft,vtbonaftHi  oiniiia&prxfcntia  &  futurainiODV 
lliblitaiitaBte.ocutoshaheatdebitor  ,  cuiplaccat  conititucrc  fc  bona  fua 
binnia crcditoris  fui  nomme  poflidcrc?  El"t  tamen  quodiiue  intcrprcti* 
*  bus  ,  fiucpragmaticisnoftrlt  minu*  fuccenfcamus,.  «jui  vcfitatcm  hanC  per 
7  tot  lccula  ignc»rauerint,auam  neiidiffitemur.nos  in  biui&^F^MC  dicn)  ignor 
nk^,  Noa  alia  Ytistue  di^aiiikiD^ulpi  9^jic^9e^iAB;(^iH«ltMv^V^ 
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men  domtaus  ex  catt(a  praecedenti ,  hoc  efltcx  cauia  irrogica:  iic-portationii^ 
^  qua  ordinenr  habuit  pofterior  h^c  accju  i  fitio^lon  esim  ikhia  ieiitemit  <t^ 
MS  eft»vt bont  huius  deportati ooinia      poft  depomtioii^ acquifijtjmQ^' 
ftis  pubriceoiurt fed  fiiffidt  prior  fententia  vt  ea  booa  fifcus  vindicet»  «on 
Alod6tanquani  vacantta  vtpote  nullo  hcrcdc  cxiftente ,  quomodo  fi  <|oisitt 
duitatc  dcccdcret  (uu- vllo  Cviccc{\'orc  I.hnhrelicere^j.D.de  eHtcl.Ccd  quo4 
maxitnc  notandum  clt>ctiain  iure  (]uodam  proprio  &  tanqnam  bona  def*- 
porcati,&  tancjuain  publicaca  i.i.cJl*  lf*.fr»[cript,t.fi mandaHero  iz*Pm  aUus 
D.nutMdMiMaic  eft  qu6d  fi  ea  fdtt  imerim  alieoare  vel  p  i  gnori  dare  in  iraii 
dem  fifci  non  poteft  )UfUJtf§rtmm  i^Di  mitri.&  uU^.  Cilm  Umtm*ff 
tipaA  ex  botfis  fliis  aUenauerit  is,cuius  reliqua  bona  pofte^  tanquam  swtt^ 
tia  fifcus  vindicauitynullo  exiftcnte  fucceirorcjnuqud  illa  qu^dio  poflSt  iiifii« 
dcrc.  An  infraudcm  fifa  aiicnationes  faft^  tucrint  nccnc.Omnimodo  eoim 
v^ilcnt  &:  ratx  funt,  ncc  quicquam  iuris  habct  fifcus,nifi  in  bonis  qu.T  fupcr- 
funt  &  quidcm  dcdu^to  «re  alieno  /.  \.§.4n  bond  Ln»tt pojlnnt  lo.  *D.  de  iur, 
jJSvNtnirum  quia  prxcedont  canfiim  c^iix  podel  inattktiit  iifcum,  Noiiet- 
llrtft  aiienationes  ulac  qux  a  deportato  H&ae  iunt«  bonocum  t  pQft^CPOlC^ 
|totiemUcet,acquiritorum.  Sed  cikm  alicnatuseft  feruus  coi'poft  dfftiwl 
tatioacm  tcibtor  fideicommiiruin  adicripferatt  &  quidem  mortuo  iam  tfi: 
{latoresdurius  eft  vt  ad fifcum  pcrtincat  ndcicommifTum  cx  pcr{bna  illius 
fcrui  qui  nequc  dic  legati  cedentc,nequc  poflca  vnquam  fucnt  in  dominio, 
&  poteilatcnfci.Ettamen  ita  cll  fi  deportacus  qui  dic  ccdcnce  dominus  fuic 
ntinqoam  Qt  reftttutus»  Qaemadmodum  (I  is  re^tutus  effct*  alieoafi^ 
|liierneai<fi0ei«miimpediretquomi^  fibi  fidetCOnml' 

|Mrrcnium  quafipraccedcnte  alienationem  acqui/Itione.  Ei  ratio  eft/j 
fiUiic^acquifitioiftaHdeicommiiCnequeindeporuti  neque  in  fiici&m 
■  iaodum  fiac  oifi  co  demiim  tcmpore  quo  dcportatus  vcl  rcftituatur,vcl  nfo 
riatur,  proptcrcaquod  quandiu  nec rcllitutus,ncc  mortuu$ell,nefciri'po» 
teft  vtn  fucurum  iic  vc  commodum  iiiud  dUcicommifli  acquiratur  fi/cone 
an  dcpfortato. Attamen  vtroqu  e  cafii  retrotrahitur  acqutfitt o  ad  tempi 
M^riv^Biesfideieommiffi  celfittNecintenienicnft  alienatio  qa«  tot^i 
Ifllimpedirepoteftiurispoieflatem  mqua^aacauifitio  zflimatur^^ 
vtperferuum  oui  JegatfmTci.fidsiCMMttifibm  adfcriptom  eftac(p|_ 
|p(o  iurc  domino  ctiam  ignorantfgquaiiiuis  non  inuito  cum  repudrare  pol- 
htlcgatumvcl  hdeicomuiinum  (i  vclk Ue^atMrjtj.  delegatis  i.l.  Titis  l^j^ 
f.LitciA  de  legAt.%,  Icaque  quamuis  noniiili  ex  poflfa<^o  ,id  el^  poft  r^^^ 
tncionem  vdmortem.oeportaciappareatquidantcafucrit»vt  in  aliis  ^^ 
ii^aepa|dfaiialnrisl;fwr«j9S.|.rm»  muukeafhertfifpeeuJi.  Z),  defiiA 

«^e$^piU9^fii.DM^iifniSiMhuU  15.  $.f.  A  siiiiffiik  A* 

fi(«M.9^  accommodatius  ad  rcm  noftram  in  Lde  her$diu$tl9»$jfiii  mim 
temverftcfil.m/iinpeftdenti  D.dj  cMptiu.^ piffi/tm.  Ciimtamcn  id  qixal^^P 
tandem  appirer,t.ilc  quoquc  iam  ab  initju  iuilfc  intelligitur ,  Nonpro- 
iptcr  fpem  quam  ycl  depoccatus,iaai  tum  habueric  obtinciidar  reilitutionis» 
vcl  io  coQtt^tttm#^i|Mtigm^|^  mortcmpublicactonis  9 

propcirMs  potef^tt^  qtiae         ^aMwa  qoonrai  acqowKficrr  --^ 
^  ipfo  iure  iam  indeab  eg  itomfMbftt  jbcquinti^^  efie  yidiBsntfl^ 
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Portatlonem  &  mortcm  dcporttti  mcdium  tcmpus  nuUum  intcrcc(Ijfl*et^ 
Siucjn  commodumdcporutitandcm  rcfticuti  ach  dcportatus  ishunquam* 
fuilFct.  Dcniquc  tam  potcns  cfi.  ius  fifci  ad  acquirciuJuiu  hoc  fidcicommif- 
fum  jJer  (cruum  quamuis  me<lio  temf  orc  aUcnatum  1  dc^ortato  num-^^uani 
rcftjtuto ,  qilim  poicns  cft  tus deportati  rcftituct  ad  pctcndutn  fidcicommif- 
iumhuicfcruoadrcripiumjtamctli  cum  interini  &  antc  rcftitutionem  alie- 
na^icrit.  Atqucharcquidcm  mihi  vidcturjoci  iiuius  noii  roliim  fcntcntia 
qnam  aflTcqut  minusiortaftxs  difticjle  cft ,  ftd  ctiam  ratio  auain  Cm^  faten- 
dum  cftciTcpcrobrcuram  ,  nec  iquoquam  cx  iinci  prctibusnoftris  adhuc 
bcne  cxplicatam:  ^os  vcib  an  allccuti cam  niiiu$,.4uod  nobis  quidcin  vidc- 
mur,  do^tiotcs  vidcrint. 


E  R  R  O  R   D  E  C  I  M  V  S. 

Df  miUtnrd>M  coJictUts,Ad l.militis  l^.in  friiKi^,  Djf 

tejidm.  nnlit, 

cjj       E  R  tam  multa  priuilcgia  quae  ab  Impcratoribu*  con- 
ccffa  funt  militrbus  circa  vltimas  vbluntatcs  teftaiiicncai-ias» 
dc  quibus  lam  non  pauca  fcnpfinius  in  Deiad.busptjcccdc- 
ribus,  poftrcmum  fcr^  illud  cft  ncc  tamcnaut  Icuioris  mo- 
nicii  aut  minons  dubitationisi  quod  periuilluti)  lis  cft  ctiairi 
codictliisadtcQamcntumfadtis,  hoc  qfttcftaaicnto  militari 
tronfii  mitis  hcreJjtatcind  redkb  dare  L  miUtu  coJictlln $61  in prtMcip, p.  dete- 
ftaih.  mtUt.  lui c  prorfus  fanc  /ingulari  tic  priuilcgiario  ,  cilni  cx  raticine  luris 
communisccrtiflimum fii hcreditatem  codicillis, neque  dari  polTe, neque 
adimi)  ob  idquc  ricccondicioncm  ioftiiutionJ  pofTc  adiici  UKodicillish  in 
tcftamcnt»  data  fucrat  hcrediias  purc  I.^i  id  im'i6,^.^.D.iie  condtc.iuflv.^Lx.  he- 
rcditatcmquic  in  teftaiiiqnto  inutditer  dapa  fit  ndn  poffc  codicilfis  quali 
r«ditatcm  confirmari,fed  ita  tantumVtcx  fidcicomniiflo  petaturhabitart- 
tionc iegis  falcidiae l.i.f.vlt. D.de iur. eoduHi  tluius  vcio piiuilcgjj  ficmcftc- 
Aus  eft  certe  qu^iii  maximus,  ita  ratio  longc  obfcurjor  c]^ujtn  cxterorum. 
Cartcra  cnim  priuile^ia  rationcm  ilhm  vnKam  &  gciicr|lcm  habencqwod 
itkpUcucricImpcratoribus  vt  eo  vcloti  pr3cmio&:  renuroccarentur  militcs  * 
^ui  antca^lis  laboribus bcn^  mcriti  dc  rcpubiioa fuiilcnt,  &:  ryroncs ,  ciucfq;  . 
bmncs  ad  grauinTima  quaeque pericula  pro  filute  rcipublica:  obcunda  iniiita- 
rcnt  k\.^  i.l.  DiuhsXratM^s  x4f.l.tefljnnentJi  i6 .D.de ttftMn.milit .1  .impuben  40, 
jy.de adihin.  cs^  pe/ii.  tirtor.  Neiiipc  cdm.non  fcmpcrcopia  ruppciattcrtium 
nequc  adhibcnJatum  caetcrarum  follcnnitatum  qiiac  mpaganorum  rcft^mc-  . 
tisomnimyd6rcquiruntur/.rJrt/?iVftff/ftr8.jJ;i.Z)./r  WK,{Wir^^^  &  apud  luftin.  • 
■  ii»  Ttt.  Oemtlti.  le^dm.  At  priuilt  gium  hoc  militibusdatum  vr  poftinr  in  co- 
dicillistcftainenc^ritshereditatcmdircflo  darc,ncquc  ncccnicatcin,  1  equd 
Ytilitatcoa  ahquamipccpromderationem  vllam  habcre  vtdetur.Cum  cnim  . 
miUtiim  ceftamcnra  in  co  potifilmum  difFwrant  a  tcftanientis  pag.inormn 
^u6d  nullam  pcnitutfollcnnitatcm  &obreruationcm  dc(idcrant>  acfc6(iu6  ' 
mmorcm  quam  codicilii;  qui eo  iCditcni  iure  quo  nunc  vtimur  non  carciit 
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foilcnnitatc  aJiqua  ci\jn  quinquc  teftcs  (kfidcrent  poft  /f^<wi  ylimydtihid' 
fnie  Codicti  de  ivilkiUis.  Quxuain  obfccro  poteft  liecefiitaf  fubcire  .v^  . 
vtiUras  huius  pnuilcgij    vt  liceac  milm  etiam  iA  codiciUU  div^lftam  '  . 
hercJitaicm  .dar^  >  il  tam'faciU  eft  militi  icl  amcntnm  facerc  HjBid^ 
codicsiio&f  Sed  &,cum  vcrura  illud  fit  >  quod  rccundum  nbflram  e»- 
mendationcm- Panlus  fcr;bit  in  Ir^r  eius  milifu  34,  in  firjr,  De  tiji.fmcnt.  nii^  ' 
Ut.  volunutcm  qi^aniquc  miiins  tcflaincnrum  cfle  ,  <jni  fieri  potefl  vt  ^ 
niiles -taciai  codialios»  qui  non  pQti:ls  tcftaincnti  &  Boininc  6c  iurc  ceii»  - 
feamur?  An  fottc jpoliuht  cflc  CQdiciUi  finc-yoluilttte?^  Peniquc  fi  venii 
t&  ratio  quam  luftinianus.  rtoftcr  attulic  in  $•  tcJitlBit.  ]^:sl.  de  ccditiM^ ' 
ob.qiiam  coJiciilis  hcrcJitas  neque*  dariinequc  aditni  poilit,j)cconfun- ' 
dantui:  >  inqyit  »  iura  ieftatiitntoru«n.& /odiciHorum  ,  AdJc  ,  5c 
noniina  ex  legf  fi  idem-j'  Cod.  eodcm.  An  non  xquc  aKurdum  5c  faJura 
e(l    quomotTo  ioquitur  lcx  yltnnaC.  de  /f?;V/»/;.  tutil.  cam  nominum  8c 
rcrum  conFuiioncm  in  militc  licri  at^uc  in  ^.igana?'  Imp  lorrgc  foe-  , 
dior  ^  abrardroT  in  milite  videri  debct.  Kam  in  pagano  quidciil  k- 
tiati;(i  ius  ita  fcrret  VC  codicillis  >  pctinJc  ac  tcdamento  hcrcditas  dirt- 
Cto  d^ri  polTct  ,  hon-tamen  vfquc  aJeu  conr.  nJcrentur  iura'teftaroojr-  . 
torum  fs:  co  JiciHorum,  vt  non  facilc  pollct  Jignufci  an  tcftamentum^fi^ 
ftum  ciict  ancodicilli  ■,  Kimirum  ex  ai]li;bit:s  vcl  non  adhjbitis  follcn--' 
nitaubus  >  qux  in  quolibct  pagani  tcicauicnto  tnaxmix  >  in.  codiciili&; 
vetb  vd  noU$e.-procfus>V6l  faltcm-longc  minotes  reciuircremQrs  At  ea:. 
aRltio&io  in  !nitlitatibits^^me  uflamentisinue<odiciUts  non  (inijU^M  ha»^ 
)i£rlaIi«)iia'  pote(l  t  eurnrnon  maiorcm  follennitatcm  tcftamenCa  hiili-* 
tt^m  exigint  quini  militares  codicilli.  Vcribn  obiedionibus  iftis  omnif»  " 
bus  commodc,  ni   Jlor,  f;itisfccerimus    fi  dixcrimus  ,  Voluntatem  quir 
<lem  milit.s  quamhbct  cfTe  teft.mienfjm    fcd  ita  dcmum  fi  milcstofla- 
mcntutii  clTc  vclit  >  non-  ctiain  fi  malit  efle  cedicillos.   Nam  prafter  id 
<}u6d  generale  in  quoiibet  honfiiium  gehese».  ac  («r^  ^erpetiium  eft^ 
'jilti^l^VS^flatiiauam  opercncur  vltra  Ihtetittoiicm  agentium  v^lf  .Jeienati.- 
.l(mnt  \9'  D.  ne  rebur  irccfit.  Ifoe  mis  gmittm  'ffptimd  §.  qubd"/.}}  i).  lii 
^f  iH.  ablurdum  fanc  iflac  piii.ilcgja  milirum  qu;r  aJ  fi  picmas  c  ruii' 
■  •^oluntatts  adiuu.inilss  co!ko(];1  (int  ,  eo  vfcjuc  produci  vfcor.rra  ipfo*  ' 
•cum  voluuutcm  pro  telhmcnto  habcrent  lcripcuratn»  quam  milcs  non 
•nin  codicillos-eire  «oluifTet.*  IJ  cnimdcAiuere  voluntatem  efia  ac  in>- . 
pe'dire'>non  adiuaarp  >  In  fttmma  f^ceie-  vt-cui  Uceret-  qo<Ml  jphfa  eiffti ' 
<fion  liceret  tamen  quod  cfrct  minns  contr»  vutgatstmiuris  regulajEn^vtf 
que  carcret  tninoritv  $  qui' frucretur  maioribns.'»' qu^d  pcr  fe  soa  mii^ 
;^nii$  ccrte  abfurvium  foret  qnjmi  ^  contrario  vt  maioribus  frneretur  qtti- 
■careret  minoribus  ,  vt  P.ipinianns  'aic  /v  /f«r  cui'i>ntir,<^.  Di  dc  frru.  export,  -' 
Ncque  veio  Imc  cticctu  lianc  militajium  tcltamcnrcirum  &  codicillo-  .• 
rnm  diftindionem  «fre«xi(hinaDd«im  cft. ;  ctlm  pofiit  plcrumquc  mtcrf  . 
eife  militb  vtcodieiUos  icAanientarios-  potiiU  qu^ii  tclUmchtoin  feei^- 
fc  exiftimetur  ,  vcl  ob  iJ  filtem  ne  qii«fBot^  ficile  ppIIU  iiicifier^' 
'qu.T  fa<5^is  a  milite  pkiriLus  tcdamcntis  plerutiiqtie ihddiC;  t- A^n  vtruin*^ 
^que  tcUanicnnnn  volucvic  milcs  v.-ilerc  ,  an  prion  pcr  pofterius.dcr^ 
"'.^re  :  quoU  nos  in  pracccdentibus  fuse  traclauimus.   Nemo  cnim*  vn-» 
'  MfS^^^^        coaiciUos  quoj  miic*  ail.tcllamtttum  fcccrit  icuoca-i 

*  •  *  •  T  -  .  '  ■    .**  .■  ■  ."  ,  tum 
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tum  vidcri  tcfUjncntum  >  quoiJ  ncc  in  pagano  rcuocntum  ccnferctur, 
quta  nec  pollct  %  Cuin  in  cpntiarmai  codicilli  ad  tcftamcntuin  Ucti  X 
teftamcaeo  igfo  vircs  accipiant>  ipfiiiAjuc  iiis  &  condjcioncm  fcquantur 
It^e  f:40(i  l^er  ttunw  lO.  /e^€      inttfhio  i6.  m  ftnc  D.  de  ivre  cciimlitr-um, 
Ncc  minus  in  militc  quiiu  inpagahoinoc  Iqcum  liabet ,  vt  pcr  codicil^ 
los  tcftamcntarios  nunquam  teltiinciuum  ceuocciur,  nih  fbrt^  quantuin 
ad  lcgata  vcl.fideicommilTj,qu«  licct  m  tclhmcnto  data  ncnio  dubitat 
codii.iilis  r<;uocati  &:  adinii  ^bficjf^e  con^dn^.mr  8.  ^,\bt>no,  D.ile  itoettH 
tiiCilUiHi».  Ifit  fertu  Co«/. p«^tvm  Ncque  cnim  priuilcgium  miliii*  in  to  vl- 
lum  cft  vt  polfic  eiiainjl  maximL-  vclit  reivbcarc  icTtamenrum  fiuc  mlli- 
tari,  (jue  coinnuini  lure  laiftum  per  codicilios  cj^uaiirumlrbct  poftcriore*, 
cviiii  in  cam  reni  parntum  habcat  auxilium  t.iciendi  teftamcnti  ad  prio- 
rcm  voluntatcm  teuocandarm  ,  ponitquc  ei  tanio  magis  imputari  quam 
jjjgano  ciir  ciim  fecit  codicillos  #  teliamcntum  potius  non  feccrit  ,  aut 
cut  noii  codicillos  a  le.tadtos  iii  tclUmcntum  connerterit  vc  /w  lc^e  ^ine- 
reb.uur  i*).  75.  de  it/l.unci)t..mil  t.  quod  tam  lacik,  tamtjue  cominudc  fa- 
ccre  (i  voluiircc  ,  potuillet  :  pagjnus  •:5'»i  itcm.   Hoc  antcm'  admilVo  vt 
iion  miiius  liccat  inilici  quam  pagaiio  Piccrc  codicillos  tcftanientarios» 
non  taui  m:ruin  vidctur  jilud  clle  quod  ciufmodi  codicillis  h( TjcditA- 
tcm  perinde  ac  tcrta  nento  date.  nultj  dircoto  po(Ik  ,  quim  djilkilcdi- 
^lu,  Cur  hon  idipfam  pagano  qiioque  pcrmittatur Ciim  non  tam 
cx  priuil<;|;ia  aliqilo,  quam  cx-  nici.i  iuris  rJtione  ac  rcgitla  id  ^cri  vi- 
deatur.  Stquulcm  tritum  t\\  ,  rrpiiifquQ  a  nobis  inculcatum  ,  Codicil- 
lorum  tcft.iinCiitariorum  lMigul.irc  ius  c^c  vr  quxcunquc  in  iis  fcriprt 
funt  pcriudc  habcri  debcant  acfl  in  idlamcnto  ipfo  icnpta  clfcnt  ,  lc^e. 
ficiusd-t  i.  codtiiiLium  D,  de  ture  codkilUrmrr.   Atqui  nemo  cfubitat  ,  qmn 
licieditas'telUmcnto  d  iri  p(>(Iit  cirm  iivcam  potiflimwm  caufam  tclta- 
mcMCorum  vfus  toinnaratii.%  [\Xylci>e  htrcditas  5.  C.  de  p.tc}.  conuenf.  le^eli^ 
lei  Jp.  Ciid.  de  paci,  Qiiidni  trgo  pcr  codicilios  quoque  tcftamcntarios 
darri  poieric  ,  vt  eo^cafu  in  tcftameiito  ipfo  data  clTc  cicdaturr  llciit  &  in 
fpecie  leiis.ijfr  toto  77. 'Z).  de  h  rcd  ifns  nifitt.  le^e p  ita  f  riffi>oi%. 
dtc  &  ctemonfimt,  Ncc  cnim  ctt  quod  qnis  cuni  luftiiinno  rcfpondcat 
ita  conftitntum  eire.no  tcllamentorum  &  cndicilloruin  tura  confundc- 
rcntur  :  Qoandoquidem  cx  niilitarlum  coditillorann.cxcmplo  conlUt» 
non  ob  id  magis  Tieri  lianc  confiilioncm  quod  hcrcdic.iSL  codiciUjs  de- 
tur.   Aiioqui  dicendum  eric  fad^is  a.milite  in  hunc  modnm  codicilbsvc 
hcrcditatera  in.iis  dircilo  tjcdcrit  ,  nfCcfriri^-induccndam  hanc  confu- 
fionem  ,  Vt  nefcirl  planc  poHjt  vtra  voluntas.tcnumcoti  .  vtra  codicil- 
lorum  iure  cenfcri  debcat  ,  Qiiod  tamcn  non  ita  clfe  iam  ollendi- 
iiius.   Alia  igitur  ratio  qujcrcnda  cft  quain  qunc  a  Tribonijncj  allata 
•fuptadiito  loco  fuit  ,  fcd  non  alia  mclior  qi  am  qu.r  a  Pipiniano  no- 
ftro  i'i  du^,i  le^e  ^uod  f>er  mjiuus.  Vbi  cleganter  ait  ,  Quod  pcr  manus 
traditum  cft  ,  Codicillis  hcicdiiatcm  dari  non  polVe  ,  lationem  illain 
habcre  ,  Nc  pcr  co^icillos  qui  cx  tcflamcnto  valercnt  ,  rclbtnentum 
q^od  vircs  pcr  inftitutionem  hercdum  iccipcret  ,  confuinari  vide- 
rctur.     Imphcaccr  enim  ea  rcs  manifcllam  contMdi<flioncm  vc  te- 
.ftanicntuai  contirmarctur  pcr  codicillo«i  &  codicillos  confirmarctf 
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vicifam^ucvtcodiciUicxteftamento  valcrent,i«ftamcntumautc;n  vir«$ae- 
cipcret  cx  heredum  inftitutionequae  in  codicillis  fada  eflct.  Quid^  inquicst 
An  noD  cadera  ratio  in  milicaii  quoquc  tcftamenta&  inmilitaribuscodicil- 
lis  locum  habetf*  An  non  tcftamenta  etiam  militaria  pcndcnt  ex  hcredum  Iih 
flitutione?  Annonniihtarcsquoque  codioilii  tefliamcmarii  pendcnt  cxtc- 
ftimcntu?  Qiudiii  crgo  ius  idcm  m  niilitunxquod  in  paganorum  codicillis 
obferuabuur?  Auc  quodnam  priuilegium  militis  tale  cahtumque  en'c  potcft 
cuiusracione  dcbeamus  id  admittcre  quod  implicat  contradictioncni?ligo 
vecorerpondeoteftamentaquidcm  niilitum  pcnderccx  inftitiftio^ie  hcrc-' 
disvc  etiara  paganorum  ,atnonide6pcndcrccodicilloj  mihcarcs  ertcfta- 
nicnto  militar/quamuis(incceftatiicnt^ij,rcd  omniaqux  milcsin  iisdiipo-. 
jfucncnon  aliundcquimab  ipfius  voluncatc  viresaccipereiPoftquam  placuil 
IiMperatoribus  hanc  vnam  cffc  viiimarum  voluntatum  niiljiarium  lc^era  vt 
alcgibus  omnibus  fint  foluta.Quomodo  cnim  poflcnt  eodicilli  militares  e- 
tiam  tcftamentarjj  pendcrc  cx  teftamcnio  cilm  fieri  non  poflit  vt  oon  va- 
icant ,  ficuL nec  vt  non  valcat  tcftamentum  dummodb  aliquis  in  co  hercs 
fcriptus  fit?  Ec  camcn  dicuntur  tcftamentarij.at  non  quia  pendeani  cx  tcfta- 
mento >  vc codicilli  ceftamencarij paganeruB)  i fed  quia non  poiTunt  cftc  iine 
teftamento.  Hoc  tamcn  rcmpcrexigo  vttcftaroencumfacerc  milAvoIue- 
ritjdcque  co  conftet  ad  hoc  vttcftamentum  a  militefadum  dici  poiftt ,  tuta 
ver^  maximc cilm  talis  voltmt^  eft  ciuae  aiioqui in  dubio  codiciilorum  po- 
tiiis  quam  teftaracnti  iurc  cehfenda  ciiet.Sicque  accipio  quod  fupra  cx  Paur 
lo  dixi  quamlibet  voiuntatem  militis  teftamentumeifc<,Scilicccquam  ille* 
tcftamcntum  efTe  v olucrit>non  i^tiam  Ci  animb  id  egerit  vt  facerct  codiciitos 
autquidaliud  quodtcftamentum  non  efTet,  Noaliterpofito  jurcdicendum 
effec ,  non  efTc  mihci  libcrura  non  tcftari ,  fi  mbd^ aliquid  tuoricns  vellet, 
cdm  ccontranononaliaiivob  caufamtoteipriuilegia  d;ita  fint  circa  vlci- 
nias  volnntatcsquam  vtcant6pIcniorem&  hberiorem  habcict  non  modb 
tcftandi  ied  etiam  quoquo  aiio  modo  de  bonis fuis  pro  arbitrio  difponcndi 
facuitatem  dum  ne  tcftamentum  factat  Hne  hcfcdis  inftitutionc.  Nam  quod 
idem  Paulus  aic  in  l.vh.eod.tit.lU {ttr.  ioJtcill.  non  poftc  in tciligi  tabuks tcfta^  « 
inentieas  inquibushercs  fcriptus  non  fic  ,-in  milite  non  miuds  ver4]m'cft* 
quam  in  pacauo:  Atioqui  fancfonfundcrcniur  iuratcftamcntorum  &  codi- 
cillorum ,  ii  quemadmoJum  poteft  milcs  hcrcJitatem  in  codiciHis  dirc^l6 
dar.CiIta&poircttcftamentumfacere  finchcredis  inftitutione,  Cactttumft 
poncresmilitcm  nullofaito  ceftamtfnrqvolulfle  codicillos  tajuijm  faccrc» 
ac  in  iis  hcredicatcm  dirci^o  dcdiilc,  Non  pucarcm  valicurdm  eam  Vjolunta- 
tcm^ncQueiuretcftamcnciquonidmmilesflontcftamentum  fcd  codicillos 
lantiim  facere  voluiftet,  ncque  rurfusiurc  codicilldrum  i  quamuis  voluiflct 
xniles  jca  eirc ,  quia  non  in  aliis  codicillis  hcreditatem  dirc^o darc  milici  ex 
priuilegio  conccditur  ,ciuam  in  iisqui  ad  teftamentum  aliquod  fadi  fint  vc 
Paulus  loquitur  n;  f/./.w/i/f J,Non poteft  autcm  milcsvcllccodicilles  haberc 
tcftamTencariosfi  nullum  fcccric  tefkmcnturfi ,  cum  ca  rcs  manjfcftifhmara. 
iinplicet  concradici:ioncm,vc  reftamcntum  uullum  (ft,iS<:  tamcn  codicilli  ali- 
qui  fint  tcftamentari) :  Cur  vcc6  non  «qui  datMni  cft  priuilcgium  militl  vt 
pofTit  dircCtohereJitatcm  darc  in  codiciUis  ctJam  ab  inteftato  tadis^fi  vfru- 
qucis  vclle  fc  dixcnt  Sc  intcftatura  mori,&  jiihiiornimjsdircftam  heredita- 
tem  in  cocbciIIisdarc.Refpondco,quoniani  xque  hocimplicatcoacnididtio- 
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ibem  Vt  milcsquihcrcdcm  aliqucm  fcripfu  intciUtusdcccIlerjt.  Qvid  cnim 
aliuti  cft  Tcftatum  mori,quank  hci cdcni  fcribci c?"  Ita^  inquics  f\  ih  tcAamf- 
to  licrcs  fcriptus  fit  &  ab  co  t^ui  animura  habucrit  tcftamenti  faciendi ,  non 
codicillos  duBtaxatfcribcndi.  Scdhoc  ipfum  cft  quoddico  ,Implicarcxon- 
tradidionenvvt  qnis  hercdcm  alicjilciii  fcribai,necton^.en  vclit  faccrc  tcfti- 
mcntum.vtnioriatur  inicftatus.  Hoc  cnim  adiicicn^um  cft  vi cxcludam  eu 
cafum  quo  bcres  aliquis fcriptus  fic  a  mihte  in codic<Ilis  tcftamentariis ,  qui 
tamcn nbn fmt  tcftamentum,* vt/« /. nnlitts.^HihA  enim repugnit  quomi- 
iiiis'vtrumquevcrum  fit,  Et  <faramcflchereditatcm  in  codlcOJisttftaroen- 
tariis,  Et  codjcillos illos  in  qiriboshcrcs dirt£k^>  fcr iptus  fit ,  non  teftanicn- 
tum  cftcfcd  codicillc>5:  himirum  quiacodicilli  tcftaroctarij  licct  nonfmtte- 
ftanicmum  totiquc  fpccic  diiferani  4  teftamcnto ,  Atiamen  tcftamcnti  pats 
quacdam  cflp  mtcHiguntur  l.pcMult.D.tc/fdm.  qi-emittlin.  n^er.  l,  ttb  $tit:J}(iit9 \6,  /. 
PloUdhn  \%,D,de iur .codiiilUScA  rcpugnat  cuidcntiffime&  implicat,  vthcrcj 
aliquis  fciibatur  in  codicillis  ab  inccitato  fadis ,  non  minus  quim  vt  miles 
<l^ed^ttcftatusintQtumfmiul',&in  totum  intcftatus.  Fatcor  poireilium  * 
dcccdcrc  tcftatum  &  iptcftatuin fcd  ua  fi  proparretcftatns  fit  ilk  pro  partc 
inteftaius,  Pro  parte  inquam  fiuetemporis  fiuc  bonorum/.yJ'w/7fj6. /.  w//^^  . 
iu^uD.de  tefi.mtltt. Scd  vun  totum  tcftatus ,  &  m  totum  intcftatus  deccdat, 
etiamfi  nuxinic Velit  fieri  cert^nullomodo  poieft.Eigo  nec  vtliercditatcm 
diredtam  det  in codicillis  C\  nullupi  leftamcntum  fcccnt.nue  codicillos  illof 
valere  tanquam  teftamentarios  velit  Cuc  tanqium  ab  inteftato  faftos.Prio- 
rc  /iquidemcafu  fieri  ncquit  vt  valcantquafi  tcftamentarijnullo  pcnitutfa- 
diio.teftair.cncotPofteri^re  vcr6  codicilli  quidcm  ab  intcftatofieripoftuht 
.ctiama  pagano qui  nullumieftamcnium  fecit,fedHon  tplcsin  quibushcrc- 
-diias  directo  de|ur,nc  quidciu  a  milite.Non.quafi  teftamciitum  faciat  milc5  . 
quoc^e  ficut  pagarius.quotfts  .ilicui  hcrediiatem  dat  dirc«ftam ,  Alic^iBi  te- 
ftamcntum diccndum eifct nbiicoJicilli  jj  in  quibus  poft  tcftamcntuRi  fa-- 
ftum  hercditatem  dirc<ft6  milcs  dcdiifct.  Scd  quia  non  roteft <leccderc in-i^- 
teQatufi  ,  quihcrcdrmaliquem  dircftbinftiiuitjCiimfaceretcftamcntum 
liihil  aliud  llt  quanl  hcredcm  aliquem  direfto fcribcre.  Er it  crgo  harc  mili- 
lis  vohintas  inutilistanquam  pugnautia  &  contradi^oria  «onrinens Fxrfg;, 
l.ylifpgi}.tntt*  iS^.  de  rtgul.  iur.  Nifi  quis  maljt  diccrc  quod  ccrtcpro1?abiliuf-  .. 
cft  adiuuandamxiam  bfenic^na  intcipretacione  vt  valeat  co  modo  que  valcre 
.  poteftiidcftunquarateftarticntum,  quafipcrfolamimpcritiam  miliiisfa-. 
dum  fii  vtexprcftcritvcUcfccodicillonlIos  vaicrciure  codiciliorum  llue  ' 
,ex  icftamento  fiuc  ab  imcftato fadtorum.Confta.t  cnim  citcras inttr  caufa* 
•  qua:  tot  militum  hac  in  re  priuilcgia  cxt6rfcrunc,vnam  illam  fuiflV,buod  vi- 
lumericorurn  fimplicitati  &  impcritiac  fuccurrcndum.cflc/.i.  D.//f /«•/74w, 
militJ.^.C.eod.l.tthi^uhtri  ^o.vJe adrnin.iiittr.&i  .ipud  luftin.//j///o  ttt.petffljm^ 
w/7//.quaruioqtjidcm  hjagis arma  quam  Icges  fcire  miiitcs  cxifijmantur  /,»/»-^  • 
lites  ii.Cde  lH4i.l.\.C.de  iar.  cpfici.  ignor.-Ei  inipedo  co  quod  praxipuc  n  ilci 
cgit ,  dubiiandum  nonrcft ,  quin  id animo agitaucrit  vt  he.edcin  habcTct il- 
lum  qucm  fcribcbaf;  &  quidcm  cx  tcftanrcntopoiius  quam  vt  couicillos  fi-^ 
uc  xeftamcmario5»huc  ab  uiteftato  bccrct,  ncc  hcrcdem  illuni  habcrci.  Hock 
cnim^^oftcriusad  corcicem  dunt3xat&  figunm  vcrborum  pertinct ,  Prjut  ' 
,  vcro  ad  tci  tfTc<5tum  ncgotiiquefubftanciam.  Njm&  pkrunquc  liccucnit^ 
-^cr  errorcm  &,  imperiuam  aotaiioruaitvt  quafi  e:^  ccftacoris  mc/ue  codiciU  't^ 
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ti  valerc  pollir:  Qjocafu  nctno  dlibicac  quin  ceftamentufjb  fiti&:  co  iurc  dc 
fendjtjr ,  (luc  per  notnrij,iluc  pcr  teft.itpris  ipiius  inipcritiani  Godicjll:  didti 
iinc  Lno  cutltallum  i^.vbi  nolhi  norat  C»fie  teJ:  im,(lJ.iU.':c/      .trucian  [)Jc  inre^ .  ' 
a//(ii//*Cuiusrci  elcgans  cxcmplum  tmt  in  ca./pece  <^ciam  sctuiiinus  Dc'^  , 
fifJiL^fd,H^r9DfteJljm.Ciimt»men  mitmbusomnihtwliceatjiontantdm* 
militsflftdetfam  cpmmunt  iureceftatafqoi?  fcilicet  prluilceiui^  numqttain^  -  *; 
adnnitbencHcium  iuris communis,nonabrarda dubicattoeuiAn^quod  Pau- 
lus  ait  (>i  d.l.tn!h.'!s.[\)llc  militetTi  in  codicilltsad  tcAamcncum  fa(fUsJiett4f<' 
tatc:n  diredo  Jare,verum  lit  vtrotjac  caru,id.e(t  flue  miiiciri ,  fiue  commii-  • 
ni  iure  teftaiui  proponatur.  Dubitac:onc;n  illud  niouct  quod  cjnotics  fiunt- 
coiicjllitc(la«uentariji  necctlc  hceos  ieijui  iu$tclUii)eiui  ^quodepcndcjic. . 
dJfAimefidf  OT/f«.Vtprouidenon  vsdeanciicjpoile  valereiuop  miliur1(itC4 
Jl«mentuin ladum itc i«recommuni.Cui  conrequens  ficc .  vc  iji.His  codiciir  ' 
liSj  quos  vcl  iure  cemmuni^Vel  nullo  modo  Valere  neccllellc  non  vide^tbv, 
polfe  difd  J  dan  hercditas,c«m  fic  illud  cx  priuilc^toniilitaii.  Mihi  camcn 
melius co;,Mtr!ii:i  coiurji^ia rc'ncntialonc.c pio'o.ibiliGr  vidccu/.  Rario*ncilla 
i^quaniaditft  Vipiaiijs  />j /.5      yry/rf/rt.w/i/r.tjuttdmilcsqgi  ccilaiur  lure  coiu*-  " 
^unifnon  ideo  ftacim  (Tredcndus  Cxi  vellercnunciire.priuilci^io  mUitariaYn.^ 
*  4efu  vc  (1  qaa  ratione  cdtamencum  %  militc  iure  c<Hnmual'£i^m  eo  iute* 
vya^or^  noQ  podic ,  perindc  umen  iure  militari  dcfendacur  acH  'ea     n^e  fiir  . 
^liyMci^tjvr  illo  lure  vaIerc^i/./.J«Q»idnfergo  ctiaiu  codicijli  ad  tcliamcir-^  .  . 
3^^nuctta,£icbi'>  vcnon  nih  iurcmilirari  valcrepofl[jnt,cju6d  in  iisriatafit  .  - 
4ir«5tbhcreditas*,yalcbutu  eo  lurc,  acfi  telbnuntura  quoque  iure  inilitari  ! '* 
fa^m  c^ct^  I^rxrertim cdm  lUud  etiam  verifilmum  Hc  quod  nos  (upra  mor  - 

'  tifjtistC<»iiciUos*miliMc»lice^^  tam  ^'iSflamtoto  petidlt 

a2|mii  ntida  imUtis  volum'a'ce.  Suffidt  eniu)  qu6d  fadtt*finc  i  milttc  qui 
||l|jfc{iceasfaccrepotoit ,qoiqoc.liccc  iuc  communi  tcOacus nt*poruiC .  *.' 

en-CQdwiJIosfcribcrciuremilitat  i:  adco-iueqiii  ctiamfi  apcrte  profcflus  ■.  * 
fCijdicillos  faccrc  iurccommuni,  non  idcirco  tamcnpriujlcgio  (uore- 
iife  viJercturquominiisvAlcrcdepcrent  luie  Ulteui  militarjjquiuue  • 
communi  valcrc  non  poirent.ldque fatis  apertc  Paulus  figniticat  in  d.  l.mili' 
f^W^^  koc  vt  in codidUis  htreditas  ^ir^^  dari  ponfit 9.nOitI  tlitid  exigic 
•^9^a  mtltce  &  ad  teiUmeficnm  f^di l\nt  •  non*cciam.  vtibre  mihcari,  . ' 
muisccrtuat  fit  militiri  tantiim  iurc  poflJ!  illots  valcre."    Ex  co  aur    .  , 
i  quod  ait  hhiufmo  ji  codicjllis  h^-re  Jitarcm  dircfto  dari  polle»  Bcnc  in- 
ert  fi  niilcs  dinu  li.un  partcn  hcrcdicatis  .ilicui  liis  codicilli.s  dcdcrir,  tcft|- 
mcnto  (ci  iiituin  cx  afTchorcJeni,  non  njti  partcm  ditnidiani  hercJiiatJs  lu-  *  ' 
fafirurum.Lcgata  vtro  daca  cp  tellamentq  vcranvquc  hercdciu  communite^.. 

f^arom.  QaibusyeH>isoftrnclitPauIaStpo(requtdemexprioilegiomU 
ri  iicreditaccm  diredam  ettam  in  codiciiHs  d.ari » T^d  non  cocatn  ,  qulfk 
/iiec^flarium  eft  vt  in  teftamcnco  aliquishcfcs  rerijTtiis  fit,Nc  alioqni  nalluni. 
•    Jiwdcaiar  fjclutn  tc!l:.i!ncii::iin  a  quo'cc(limciTt,irij  codictlli  dici  po((nu.  Ab-^  - 
iurdumcnihi  clTci  ita  mtlircin  fccinc3:  ccn:iincntuin&:  c6dicillo«>,  vt  tcili-^ 
menti  iurcccn(crcciir  ca  lct  iptura  irr  cjaa  hcrcdcm  niiUum ,  Co  Jicjllotuin. 
YcrbiUain  jqu^hcredemaliqucm  rcripfifTet*  filoB  timen  perp.ccauni  cfl<? 
•  ^ji^^Kltim  e(i^vt  tii^codicijlis  mititaribas  ho^tlsiGrijptiis  parteni  dimidiani  , 
'   ^  «bfiigei^t  Jebeat- 'Q^i^  ciiiia  &  miles  hcredeiii  ia  teftamene^. ' . 
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ScmproniunTfcriprifTct  duntaxat  cx  bcflc  jtari^uarh  pro  tricntc  rclicjuo  intc- 
Itacus  riioiicurus?  Si  pc>iU'^  in  cociicillis  aci  tcdanicncum  il!ud  facus  M^cuium' 
hcrcdcin  finiplicircr  fcrjpfcrit  ,non  iiimiJiam  hcrcditati«  partcm  h.ibcBis 
Mxuius,  fediricntein  illum  folum  qiii  vac^bat ,  cjucn>admodum  &  in  vltimt 
cumfllbcc pagani  voluntatc  contingcicc<i./..«j(7t  tttoyy.iy.de heretiit:^.Oii}tii- 
bus  cnim  tcilatoiibus  riuc  militibus,  f;uc  p3*ganis  comnnme  illud  eft  ,  vifi 
piurcs  v  ltimx  vohiiitatisfpccicifeccrint  c^vx  omncspollintfubhlTcrc  ,om- 
nes paritcr  iint  dcfcnjlenda:,  ncc aliaaliam  vcl  pcriixiat ,  vcl  imminiiat, nifi  ' 
quanturatio  ncccfh:atis  cogitnosaliud  dicerc»vndc  eft  cjuod  placct  no  aliud 
habcre  ilium  dcbcre  qui  fccundo  loco  finc  partcrcriptus  efb,  quam  <juod  cx- 
plendo  afli  dncdJ.  itcm  quodsj/inuj  ly.rnftvuiu.tod.  Cur  non  verodicinius 
bcmproniumcuiti^ilcsinteflamento  hcrcditatein  dcderac ,  faltem  bcHcm 
totius  hereditatis  habcre  dcbcrciciim  incodicilhs  dimidia  tantum  pars  Maj- 
uio  d.tta  proponatur ,  vt  fciiicet  ca  rcructur  proportio  quam  videtur  tcftator 
fcruari  voluifl'c,qui  S£frii*pr',>nio  diinidia  partc  plnsdeditcx  hcred;tatc (juaiB 
Matuio.  An  ,jqu6d  tcftarDentatnilitananon  facilc  hanc  iuris  inr-erppetatio- 
ncm  admittanrvt  icftator  cjuiaflccxpletb  alium  l\cccdemTcribit  addupon- 
diuu)  tranfjiftc  cxiftimctur?  Inib  admittunt  vt  rrobai^iiTipsin/npcrionbuis' 
Dccad  bus.   Idc6cn»c  n3ndubitoc^uih«v|uc  NLiuius  dimidiam  hcreditaii#  ' 
partcm  habiturus  clfei  ctiartifi  non  proparccdimidia  m  codlcjilis,rcd  fim- 
pliciter  hercs  fcriptus  fuifret.cjuiatantiindem  vidcrctur  ci  datum  ,  cjuancunt*^^  - 
Sempronio.Ncquehocdubiiationem  magnam  habirct,  fed  dilhciiius  illud 
eft,cur  tantundcin  li.tbcQt  Mxniusquantum  Sempronius  ,cum-Semproniuy 
in'te(tajiiento  hcrcs  rcnptus eft  ex  ;oto  a(Ic,  Mxuius  vero  in jcodiciilis cx  fc- 
miflc.  Niam  in  pag.ini  ttftamcnto  incjup  «flcc  in|hrutus  heics  vnus  ex  alfc, 
aiuis  vcib  cxfemitlc,  noq  idcm  rcfpondcretur»Scd  in  duodeniginti  vncia»i 
tofa  hercdiCaftdiuidcrccur,  ex  quibus  duodccim  vnciais  pHor,aIii»s  oQlo  fcr- 
rct  l.tnler(li4m\^^§.peni'lt.  <y  /.  fi<l:ujji<s \^.$.i.eod.nt.D.(/e  bered.  ihfl.  Ratio.pc- 
tenda  cx  co  cft  qu6d  cum  militis  volunCas  nuda^  fimplcx  colligi  potcft  ext. 
Verbis  qiubiisille  vfiiseft^nullusrclinquitur  locus  intcrprerationi.  Nudain  * 
cnim  cfc  fimpliccm  militis  voluntarem  intuemur,i]on  vt  pagnni  iuftanj.Qjjjd 
aiitcmii-npliciiis&apcrtius,  quam  fuifle illaiii  iTiilitis  voluntatc.m  vt  hcrcsi" 
ab  eo  m  codrciilis  /criptus  dimidiam  habcitci  par\em  hcredjtatis,  ci\m  ci  di- 
niidiampartcm  difcncdedcrit?  Ncccflaribfgitur  confcqiicns  eft  vt  nohie- 
rit  pencs  heredem  fcriptum  in  jcft.iindno  quicquam  aHud  prjrccf  alium  di- 
midiai:)  rcmancre.  Id  tnim  cft  quod  m  jj.  i.ciufdem  legis  Pauhis  ait  fantumi 
'Vjderi  militcm.priori  hcredi  abftulifle,  quantum  in  poftcridrem  coniuiic.,  * 
i  lii  cninKradiateo  Igco  dcprioribus  &  poftcrioribiis  tabutisi  id  cft  dc  mi- 
Jitequicv  milijari  prluifcgio  plura  fec^/at  tcflanicnta     Parum  tamcn  hac: . 
parrc  refcrtan  plorcs  hcrcdcs  in  pliuibus  tcftan.entij  milcs  fcripfcrit,  AiH- 
vcro  vnum  in  tcflamcntt) ,  alium  \e\h  in  codicillis  iure  niihtarj  fadlii*,  li--^ 
c^i  codtcilK  ifti  non  uieo  rmt  teftamentiim.  Eademque  i-atio  Facii  vf 
diniidi.im  quqquo.IcgJtorum  partcrn  dcbcat  Miuius  cui  pars  diniidia. 
hcrcditatis  in  codicillis  dita  eft  ,  tamctli  legata  data  firt  in  t^Iiaiiien-  " 
to  in  quoScmpronius  folus  fucrat  inftitutus,&  de-quo  foloproinde  onc-- 
»Mndo  tcftator  renfcrai.   Qiianiqiiam  cnim  nihil a Maruiojegacum fuitf, 
ium  tamen  ia  eum  \>oftci  contulcrit  ,  ttftator  dimfdiam  hcccditaiis. 


ANTONII  FABRI 

I.  G  S  E  B  V  S I  A  N  I  S  E- 

NATORIS  SABAVDIEN- 

SIS,ET   IN  GEBEKNENSIS 
DVCATVS  AVDITORIO 

.PK.A£SIDIS> 

DE  ERROR.  PRAGKAT.  ET   INTERPR.  IVR. 

Error  primvs, 

Dt  ecn/fi/uto  ppjfijferis  rti  Mhfemit. 

Jf^^g&f^  Vlta  quidcma  nobis  difputata  lunt  in  rupcnoribus  Dc- 
KjtxvQ^^  cadibus de poirerftonciprsrcrtim  vcrb  dc ciaufula  conftituci 
njj^^^^  adiicrrusomnesinccrprctumomniumopinionrs>  fcdnihil 
Ji^k^^l  ^  plan^  quod  tain  nttunni  &  abfurdum  vidcri  pragmaticis  ao^ 
K^^j^S^^^  hris podic  >  quam  quod  nunc tra<SUndum, probandumqvad- 
•  gredimur ,  Si  quis  alieno  nomine  conftitucrit  fc  poflidcrc  rcm  ,  quam  fuo 
nominc  poflidcbacfcd  qua?  tamen  eo  tcmpore  non  fit  pra?fens,nihil  co  c6- 
(lituto  a  gi,vc  pofleflio  qu^pcnes  conftitucntcm  fuic  in*con(litutarium  tranf- 

-  feratur.  Nam  prsetcr  id  quod  ex  toc  intcrprccibus ,  qui  dc  conftituto  fcri* 
pfcrunt,non  rcpcrio  qucm  cpinionis  hoius  mcaj  vel  authorcm  Jaudarc  pof- 
lim,vel  afl^ertorem,nec  fi  Andraram  Tiraquellum  confulam,qui  hanc  tamen 
quxftioncm  .ittigit  in  tr^Si.  Dt  iMr.e9nJfit*poftfl.ffart.i.MnpUat.i.  Eucrtit  hxe 
noftra  propofltio  inaiorc  ex  parte  ac  fcrc  omncs  cartcras ,  quas  pragmatici 
noftri  pro  vcrinTimis  habcnt  in  praxi ,  &  claufulae  huius  adiedioncm  qua  in 
omnibus  oninium  contraduum  gGncribus,vix  vlJa  pcnc  alia  frequentior,vt 
plurimiim  itiancm  &  inutile  rcddct.Nam  ciim  foleant  notarij  paflim  adhi- 
bcre  claufula obl igJtionis bonorum  omnium  dcbitoris  pr^fcntiu  &  fiituro- 
rum,ci^i  fubiiccre  clauruhm  conftituti ,  adco  vt  fi  quando  fortc  inconfultd 
pra»ermin'a  iit,non  ni  ii  per  nimiam  notarij  impcritiam  fa^um  id  eziftime- 
tur,qui  fieri  obfecro  potcft,vt  bona  fua  omnia  &  praffcntia  &  futura  in  mir 
nibusautantc.ocuioshabeatdcbitor  ,  cuipiaccat  conftitucrcfc  bonafua 
omniacreditorisfui  nomine  ponidere?  Eft  tamen  quod  fiuc  intcrprcti- 

'  bus ,  fiuc pragraaticis  noftris  minuxS  fdccenfcaraus >  qui  vericacem  hanC  per 

-  tot  fecula  ignoraucrint,  quam  n«cdifHtemur.nos  in  hunc  vfquc  dicn»  ignor- 
wtfc ,  Noo  alia  vtiquc  dc  caufa ,  quara  <iu W;icquc  in  mcntcm  nobis  voAil 
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▼ertimoean  fiiiruin  iUaa  ^tx  ioquirerc ,  de  quo  aiuc  nos  ncino  dubitaUfr: 
iat,autincontrducrri.imdcduxerat,quina£  vcrifrinuin»  &  prorfus  jncliibita- 
tum  effci.Meverbadhancfcntentiam  inucftigaiuiam  &  induccndam  jllud 
primum  cxcitauit,quod  fupcriorcDccade  tractauidc  diticrtntia  pignori» 
&  liypothcta:,cjuam  vcteresprudentes  nolhi  prxcipuani  illam  obfcruaruiU,. 
qubd  per  pignus  iransfertur  reiobJigata;  poireflioin  creditorem  ,  qual 
pcr  hy pothccam  nontransfertur,  Ujt  mrn ^  foriii  ji$'f*t»D*  4tfignmr^lM 
«£S«i#.Nimirum<]uia  pignus  re&mditione  contraliitur  $.  ^rtimJ^fiimu 
^mUjnttntr.  okl$g.  hypothccaYerbnodaconuentionc  iegt  etntrabitwr 
^DJ9l^n0riltmLDMfdein(httmntwrimX\ccv\\\\\  mccum  tacitus  rcputa- 
bam,  Cumtammultamngnaquc  finicommodapollcflionis  vtad  cam  fi- 
uc  adipifccndaro,fiue  renncndam  ,  fiuc  rccupcrandam  nihil  nonfa^crcde* 
bcat ,  (juifquis  rcbus  fuis  prudenter ,  ac  ex  pnidcntum  COoGlio  prolpiccrf 
"velit  ,  quiscrcdat  futurum  vfpiam  cr«ditore«  Vllom  tamiaalecatiumH 
aiiifidcboiusdebitoritiulobJtgaDdiscogitct,noB  malit  pignos  contra- 
b^  »  quim  hypothccam?  idcft  rcntn  obligatarom  poffeflionem  Cbi 
«cquirere,  potiusquam  dimittercpcncsdcbitorem.    Quid  vcrb  facilius, 

3uam  id  aflcqui  bcneficio  claufuiar  conftituti ,  quae  licct  traditio  non  flt,tra- 
itioni  tamen  a:qiiipo]!cat  quantum  ad  hoc  vtin  conftitutarium  polieflTiO 
omnis  vcra  &  rcaiis  ,  ncc  ciuiiis  tantum,fcd  ctiam  naturalis  qwccunque  pe- 
nesconftituememfuittraiis{iEmttircw{^.Af«M<iMf  i8*  vbionuica  notant 
DM  MfturnidM  f9fffpkm.iM  Ibrte  ignotior  erat  amiqpis  prudcmibuf  no- 
ftrls  potefias  claurube  cooftltoti ,  quam  fit  hodic  notariifeoofiri  temporis?. 
iotminiiocogllitavtilitasquapfitarponcflionis?  Cur  crgo,irquiebani,ftc- 
qucntiorinprudcntum  rcrponfismcntiohypothecx^chypothccariar?  Nifi 
qubdtandcm  pignoris  appcllado  abufiuc  ad  hypothccam  quoqucprotra- 
itacft,cura  abinitionon  nifi ad  rcs mobilcspcrtincrct,  quarum  quippe 
traditioroictefiefecflior,  ci^ra  fint  in  miino.  Vnde  &pignu$  didnmcfio. 
piacetmn^oam l  pugno./.y?r#«Mfi#«<iw     .prgprie pig/tM 'D.de ptgfjordtitii^ 
yitiSj. pleh efi  238.  §.  ptffttUi^lUtm  t)e  verh.  ftgmjic.    Cur  non  quifquis 
Hdotiueniebat  de  pignore  ,  curabatetiam  adhibcri  claufulam  conflituri  per 
quam  non  hypothecarius ,  fc<l  pignoratitius  pofl"cflbr  clhccrctur  ?  Fuit  au- 
tcm  hacc  apud  me  ratio  tanti  momcnti  vt  t  x  ca  piimum  cc  pcrin)  colJjgc*  . 
re ,  Pcrclaufulam  conihtuti  poflcrfioncm  bonorum  abfentium  acquiri  ucs 
olimpotuific,  ncc  hodieoofie.  Nontnini  altavoterismoriscaiua  mibi' ' 
fofiesfleffrlvidebarar,  qtiam  qobdvt  plorimdm  eoctiiret,  fien  cmui^i^ 
tionem  dcobligandis  repos  ablentibos    quarum  proinde  ficuti  traditi<» 
fequinulla  poterat»  ita  neqoc  polfeflfio  acquiri  aliqua  citra  traditionemt, 
Earum  rcilicctrcfum  quastradi cfrct  impordbile pcr  naruram,  quomodo 
ccrtc  impoflibilc  cft  pra:(cntcm  ticri  traditioncm  rei  abfcntis.  Qmd  verd 
refcrrcpoterai ,  qu^d  tradi  rcs  abfcntes  nonpolient ,  ii  per  conilituti  ciau^ 
fiiJam  Quali  a;qKipoIicntcm  tradttioni  poflefiio  boaorom  abftmiom  iQv 
itWilrfli^lillMim Cf cditoitwn ttaosferri iorc pignoris potuiflct ?.  Namncqoo 
wiUilf^p^  agim/cujit  imcr  trad^ 

^^^ib^nejm^conftitutum  ,  ninqudd  traditio  ,  inquiont:,.  Baturalis  &ve^ 
"iflUlfriSdusefl  transfercndat  poilcflionis:  Gonftitutum  vero  ciuilis  modns» 
ft  fiditius.  Cstcrum  incofcrc  omncs,certcpIcriqueac  magiscomrnujii* 
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«fc  taiii  vera  fotmRo^ulm  a(i  ntna»vt  loqiiuiKvrsdcttmio  eft>&  aj  ^fii^' 
ciim  fit  meri  &  nu Ji  fai5?i,iuris  fisS^io  pcrtingcrc  nullo  moilo poteft.Et  qtffe 
«is non  (Icfucrint,c|m  (cnferint  pofleflioncin  qua: pcr  ficlitium  illum  conftt 
tuti  niodum  icquiritur,cflc  qiioquc  fiLtitiam,  cum  quibus  &  Tiraquclluil 
ientit  Aiit.p4rt.z.Mn^UAt.i.pum.jar/  fin,<^UACi  pcr  rcrum  natura  fiei  i  ncuucatt ' 
yt  qttodfiaom  cft  producak  vemin  &  proprium  cfieftum » Se  Id  quod  fidfl 
cA^rem  det  non  fiaam>Retcptior  nmen  long^  im6recepti(Sma  eft  con^ 
traria  fententia  eodem  Tiraqoello  tefte:lde^ue  omncs  illos  cficdlius  quos 
traditioni  verjc  ius  ciuilc  tribuit,etiain  conftituto  tribuere  noflri  (bletiqua- 
finihilaliud  fitconftitutumquam  ipfa  quoquc  traditio,  feJ  fifla.Ex  quo 
rurfum  iTiagis  moucor,vtputein  pcrconltitutum  rci  abfcniis  nuIJam  peni« 
tus  pollcriioncm  acquiri  poilc.Cuin  cnim  omncs  fatcantur,quod  &  vcri{&# 
"bium  (an^eftyUm  &cil^acf|uiri  cx  conftttato  oatoralcm,reaiem,  &  aduarjt' 
^yO€aiit»pofl«Qioncm,quam€iuiIem>quotiefnimirttmvtraque  cft  penit 
conftituaKcnii«d|||^j|ui^At«miiino  vidtf  alio  cafu  poAit  fiiSfcatra* 

ditio  locum  habeFcquaiTl  quo  ctlam  vcra  poflct.  Eftcnimnoc  commune 
omnibusficlionibus  iiiri$,vtita  demum  induci  debeant,(iidquod  infi^io* 
necn  venit  &r  ius  &  naturam  rcciperc poffit,quomodo  dcconfeffioaibil|i|  iil 
■^curiis  Ccripium  ci\  in  i./i  u  tttim  i^.in  finAund[J.prdeed.  D.deiftU^ 
%ttf4tU.fti» ii,DMhktr  f^f^lnKmJLvU.QM fentpaJJ.  ^  reftit.  Quo4 
<1ldomnesiorisfi^onesperttneat,tum  maxime ad eas qus  circa  fadi 
'^omini^  vcrfantur,in  quious  qaaiit6  minorpoteftasiuris  cA,tant6  maior: 
'fubiet5to  hiftionis  .iptirudo  rcqii'rItur,vtfiftio  iiuhicatnr.Eiufmodi  vero  cft 
potinimum  caufa  pofleffionis  LdemqHt  i^.D.ex qHtlr.cMfmator.t.i.  i  Jivir 
vx9r$  D.d€ MCfMtr.poJf.Atc^ot  per  naturam  iniportibitc  cft  vc  rcalis  &i  adua- 
Jis  poiTeffi^ransfcratur  citra  vcram  traditionem,itemquc  vt  vcra  a(^ua- 

^  mami  iominnm  darc :  Sunt  e m m  aliiqaiifaiii  |Mdicifom*fiaturs3( 
^iatrcndic  8c  adprefaeadenda;  po(reftioois,pura  per  ocdipitiooem,  fcd  m 

transfcrc/'^:/  ^//4  rMtime  ^.^.ht  tjuaijHe  fm  l  tradtuo  lo.D.de  Mefuir.rer. 
Ergo  nec  pcr  fidtam  traditioncm,qua:e»coBftituto  inducitur,aljicr  poffcC 
fio  transtcrcturquim  ii  cotemporcquo  cunftitutum  fit,rcs  pra:fcns  inuc- 
niotur,  Sicdicimus,manUmifiiooemjperJid;ore8^odie.dominoctiam  ta-> 
'kcnteespediri  fofer^ j  jkverbo  fiimtmia  »  ficdr  iimi  (8captur,pr9  di^ 
)^menaccipi  oponere  timmumifUli^T},  i§mmmi$t  owriiftis-  Aaiift^' 
foidtra  intclligimus  ,  vtctiam  abfcntc domino  ca  manumiffie  expcdk** 
ri  pofiit?  Ita fortanTciinpcritioribus videatur.  Adquidenim  praefentf»» 
domini  ad  Ifquendiim  requiramus,cui(is  ncc vcrbn  rcquirimus  ?  Sed  tamen 
nonitacft.Qai.i  cnjm  vcrb^  etiamaux  diftanon  funt,pio  Hiitis  habcmus» 
mao^ix^monem  fieri  ncceiTeelt^  vt  va^ba  Quae  dida  non  crunt ,  di-» 
'vt^WMSL  apparcat.  Quooiodo  «Hem  loqol  iv^  pmifenti 
/e  non  «iret?  Vt  eigoMraNttff  qtf<idaiiiBt 
_  ^.iemper  fupponendi  fuat,  pra^fcntiam  doq 

'tiam tacerttTS ekiglroiiivt  locutus  intcliigatur,ctiamfi  ucuerit»qultDeC 
*ocutaS4^usi<;|^t^^i|{^^^  quamqailoquipqt^it«$iinyim  igiturai«BfflU% 

^^^^ . 
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Po0cfiAMn  quoque  tndickMieai  liifiBcere  td  transfeicndam  poflcffiooeab 

Vt  pvta  per  conftit«tuiTi:(cd  non  alio  id  cafuyqnim  quo  vera  traditio  intcr- 
nenire  potuerittadcoque  intcrucniffe  intclligatur,quodporr6  non  alitcr  He 
ri  potcft,  quim  fiprxfens  rcs  cflc  proponatur :  quiarem  abfcntem  tradcrc 
nemo  po{Tct,ncc  inaiorcm  ficSlioiiis  poteftatcm  in  cafu  H^tocflc  oportcr> 
quam  iit  vcnucis  in  cafu  vero :  vt  vclipfo  intcrprcturo  &  pragmatikOrum 
nodroram  brocardico  iadUrt  folet.Nifi  fortc  «|ifis  aofit  dicerc  >  cooftitucQ 
cam  vim  ineiTe  vt  potSeiEonem  transfetat » non  inrc  traditionis  fid«  9  (ed 
proprio  fibi  modo.Sed  non  ita  eft.Alioqui  diccndu  e(rct,non  tantum  tradi- 
.tionibus,fcd  etia  ac potinStDunkConftitutis>&po(rcnionC}&  pcr pofrcflione 
doniinium  quoquc  trasferri:  cijim  frcqucntior  hodic  apud  omncs  fcrc  gen- 
tcscoftituti  vius  lit,quam  traditionis,maximc  vero  apud  nos  &  apud  ltalos> 
&  tamcn  nufpiam  conllituti  mentionem  hac  partc  tadam  rcpcrias,fc<i  tan- 
tum  traditionis  vt«i/.irjM&Ml»#»o*Cirp4&  /.  trdJ9t»%o»  d.  L  9.  $.  ika 
^uo^ut fif. ljmiimutm^,DM Mfm*r§rMmiti^tm^t  quia  necnifi  tradl« 
tionif  loco  conftitutuin  e&poteft unquam  traditio  qu«dam fida  ^ad 
proinde  nccetTaria  fuut  ea  omnia  qua*  ad  vcram  traditioncm  concurrere  O» 
poirtccct » &  coofequcniet  prsicntM  rci  dc  ^ua  tf adcnda  u adatur* . 


ERtROR  SECVNDV& 

Li  4mififonefojftfiuriis    tim  Adpnhenjtotie Jine  tdSh, 


Ta>'F  huicnoftnT  fcntcntiar  ipT-  c-iini  iuris  rntio  manifc- 
Aitljmcpatrociaacur.£tfi  enim  u..uiuium  cil  a  quiburdatB 
vtrum  iolo  iqiafi^pbfit  aiilitft  ai^^etincri  Donctfio,  veri^ 
{ifque  eft  animo  tMit|ite|iofleittMft  nd  mod6  retinerii  M 
ctiam  amitti>fi  abanimoincipiatami(fiorx/i^$.M4MM<M». 
dd  D .de  ac^uir.ptilf.c^v^cTnzdmodam  &  folo  corporciatejr- 
dum  amittitur,ft  poflidcntispcrfona  talis  fit,qu.r  animum  h.ibcrc  non  pof. 
iic  autpo{Iidcndi,aut  dcfincndi  pofhdcrcputa  fi  pupillus  finc  tutoris  autho- 
fitatc  dcfinat  corporc  poflTidcre  I.pojftjsionem  ic^.eod.i  in  aliis  cnim  qui  policf 
fipncm  animo  retioere  poifuntjfecus  eil  l.peregre  ^\^.§.vlt.e0d.)\\\uA  tainen 
jipter  omnescOnftat  nonBi^de  animo  &  corpere  acqniri  eam  poiTe  d,  $.  f» 
ittendd  i/r.  i^i.etMfdMfjr  L^uenutdmeUim  i.eejit.Cii\e  l  pedibus,fiue  k  (edi- 
bus  di<rtam  vclis,cum  nequeredes,dc^pMS;pedef  Jfitfinecorpore/jW.1^ 
Porro  cum  cam  rem,quam  pofljdeo  mco  nomincconflituo  mctuo  nomt 
nc  pofluicrcduo  cx  cr  Jinc  hcri,&  intcruenirc  ncccfl^c  cft  ad  hoc  vt  poflTcf- 
fio  tibi  acquuaiur.Primiim  iiJud  vt  dclina  cgo  poflidcrc,quod  foioaninio 
tfleqiu  lacti^  poifum.Reccdit  cnim  k  nobis  poiTe/Iio  ftatim  acquc  cooftitui 
8ius  noUe  po(fidere  Ififuu  vi  17.$  JifirtniM  Mi.Alterum  vero  vtte  faciS 
^oflc0brem,aut  quod  cftedu  idem  cl>,vt  tu  pcr  me  incipias  po(nd(te.Keqs. 
yer^  cxiftimandum  cft  ficri  bxc  duo  poflc  in  codem  inftatime  alioquin  ad  - 
mitti  nccefle  fit  vt  in  eodcm  inftanti  duo  fimul  candem  rcm  poflTxdcat,  cum 
«ccaUusdeliAcic  f  ofUcpofti4»:c;^uaui^iadbuGpoiUdc^*iiii»jgitiir  cft 
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«rdine  faltcm  naturx  &  intellcdus>vt  definain  pofiidere)  quam  vttu  inci- 
pias.Atquin  vbi  dcfij  pofnderetnon  poteA  mcapoflefno  quzamplius  ntilU 
cft  Facere  te  pofretrorcm.Eadcm  igitur  fcruanda  funt  ad  acquirenda  tibi  por> 
fefllonem  qu^  fcruanda  cflent  fi  pcr  me  poflldcre  vellcs  eam  rem  quam  ego 
nunquam  pofledilTcm  :  quo  cafu  dubitari  non  pofl[et,quin  non  alitcr  poflcs 
incipere  poflidcrc,quam  fi  nunc  priiitiim  vel  mco>vcI  tuo  corporc  pofleffio 
nem  adprchendcrcs>quam  rurfum  nifi  rci  przfcntis  (iue  meo  corpore  >  fiue 
tuoadprchcndere  nunquam  pnffcs.Igitur  przfcntia  rci  omnimodonecena 
ria  eft>vtpcrconftitutum  poircflio  quar  penes  me  fuerat     te  tranfferatun 
quia  non  tam  pctfona  mca  infpicicnda.cftjqux  antcapoflidcbat  >  quaiii  tua 
qus  nunc  priiifum  incipit  poftlderc.  Ncc  proindc  tam  inquirendum  illud 
cft  quid  intcruenire  fuHici  it  ad  huc  vc  polfcflio  amittatur  ^  quam  quid  ne- 
ccflc  fii  concurrere>vt  acqpiratur.Nani  ctfi  mcus  vcnditor  a  me  iufliis  pro- 
curatori  meo  rcintradcrc  ean»  tradidcrit>nonaliter  tamen  mihi  tradirarn 
yideri  placct,quam  fi  in  praefcntia  fit,vt  ex  Pnfco  traclac  Paulus  in  U.$.ft  mj 
ferimeoi^tit.shx  elegamcm  rationem  adfcrt^quod  nonfit  neceflepoflcffio- 
nem  adprchcnderecorpore  &  tadu((ic  enim  legendum  cfl  non  «fi^>  vt  vul- 
g6,rcpt  tita  poftrema  litera  prxccdciitis  didionis  ex  more  librarij  Floren- 
tini,J(cd  etiam  oculis  &  aflcdtu,  eiufque  rei  argumcmo  efle  ait  res  illas  quae 
propter  magnitudincm  pondcris  moueri  no  poflunt,vc  coIumnas.Nam  pro 
traditis  eas  naberi  fi  in  rc  prxfcnti  pacifccntes  coufenfcrint,&  fimiliter  vina 
tradita  videri  cum  daues  cellx  vinariz  cmptori  traditx  funt>apud  cellam  ai 
jnirum  vinariamtexemplo  eius  quod  Pjpinianusfcribit  in l.cUHihks  D, 
4ir^ff/r.r/ff^r..Ciauibus  trjidicisitamerciuminhorrcis  conditarum  poflTef' 
flonem  traditain  videri,non  vtique  fi  claues  quocunque  loco  tradit^  {im,fcd 
fi  apud  horrca>quofa(5tQ|inquit>c6nfeftiBi  emptor  &dominium>  &  pofTef^ 
iionem  adipircitur,etia'mfi  non  aperucrit  horrea^quomodo  accipicndum  e- 
tiam  eft  quod  Caius  fcribit  in  dJ.^M4  rdtiont  ^.§.itim/i^Hu  mtrcu  *J>.  de  «r- 
^Hir.rer.domin.^^ivmTVim  quia  parum  rcfcrt  an  res  ipfas,de  quibus  tradendis 
agicur  in  fuo  confpcctu  &  ante  oculos  habcat  is  qni  pofrcflioncm  ipfiirum 
adipifci  dcfiderat>an  vcro  horrca  in  quibus  funt  iJIx  rcconditz :  vt  proinde 
non  fatis  vcrc  hracifcus  Hottomanus  ex  iis  locis  inferat,non  scper  ad  tranf 
lationcm  Jomioij  vci  pofleiTionis  requiri corporaien\  pracfcntiam  >  &  ocu- 
larem>5^  naturalem  rcitr.^iditionera.Qutd  entm  diftat>an  resinhorreis  reco 
ditar  oculis  concrahcmium  fubiiciancur>an  ipfa  horrea  ?  Quamquam  nec  id 
fullicerct  fi  non  ctiam  claues  tradcrentur>non  magis  quam  fola  ciauium  tra 
ditip  li  caiJi  non  concoinitarctur  pra^fcntia  horreorum.  Ex  co  fanc  infcrre 
potuit  non  malc,nihil  non  cgilTc  Iurcc6fuItos>  vt  quibufcunquc  potucruiit 
modis  facilcm  rcd Jcrcntpoflcfllonis  acquifitionem>qu6d  publica  commer 
ciorum  vtilitas  id  cxigcre  maximc  vidcrecur>viulat;sctiamfi,  quando  cflct 
qpLis,rcgu)is  iuris,vt  ciim  paffi  lunt  per  libcram  pcrfonam>fiuc  procurato. 
ris,fiue  tutoris  aut  curatoris  acquii  i  noficfiioncm  l.u^.  per  procHratorem  D. 
de acqtiir.pojf.c\Xiw  tamcn  txtra  cuifam  p')(]i;flionis  nihil  pcr  liberain  pcr(o 
nam  acquiri  nobis  poflit  i.i  C.pe  ^um  erfon.nob.  Ac<jmr.  l.per  procuratdrem 
ft.C.de  Acqnir.pojf.LfolutHmii.^.perUherdtn  D.de ptgnor.*il.i traduio  io.$.vi(» 
.  D.de  acijHir.rer.domin.\'ni\c  intelliginuis  ranto  vcrius  eflc  quod  fupra  dixi* 
aius,non  Fuilfc  illos  prxtermiflijros  cai>j  taciicm     cxpeditum  moduni  ac- 
-^uircndx  poflt;flionisrcrum.abfcatiumpcrciaufulacoi  ftituci  vcluciuiui»* 
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fidium  tradiiionis,qii£  nulla  co  cafu  ficri  poterat>n  vlU  iuris  artc  ac  fii^*ont 
j^aSk  id  ficri  creditii(Ut.Scd  kct  ilU  planton  ei  iis  qu(  ia  rc«|<|*rubiicicitib«* 


BRROR  TERTXVS. 

On  pofTcacquiri  poflinionc  per  ficliti^tradittonis  modosy 
non  magis  quam  pcr  vcratn  traditioncrafinc  prarfcmia  rci, 
Iprxtcrcaquf  proximo  capitc  diflcrumius  ,piobatur  ctiam 
jnecobrcurcnitalior^excoquod  Paulus  icribujn/.  rfw  rei 
ntf^  4)^>«<s^  4^'  ^ Jt^k  vmdiutiMt.  Eius  rei  quac  pcr  tn 

tcni  liftiORCtti  petita  tanli  atftifnata  e(l,quaati  mlitcni  a&or  iucaneritt  do- 
•miniom  quidem  ftatim  ad  pofTcfrorcm  pcrtinere  >  Tranfcgide  ficuidem 
CUmeo  &  decidiflc  vidctura<flor,co  prccio  quod  ipfc  conUjituit,  icd  hoc 
ita  dcmum  fi  rcs  prifcns  rit.Si  ciiim  (u  abfcnstunc  Jcmum  incipcre  domi- 
nium  pertinerc  ad  poflcflorcm,cum  cius  rci  polldlioncm  nouam  iiaCtus  c- 
rit  cx  volunt^cca«»loris.bt  idco  non  cilcalicnum  vtnunalitcr  lis a'Aimetur 
a  iudice,qu^m  ficaucrit  ador,qu6d  per  (c  non  Hatipofleflfioncoi  eius  rei  n$ 
.  tradittt  in.Traftat  quidem  Paulus.co  loco  de  acquifltione  domlmj  quod  ab 
.%dkc>tceodctnqucdomino  transfcrri  ncccirc  cilm  polTeirorem  vtis  cx  po(^ 
rcflbre,&  quidem  mal£-Bdci,qaalis  antea  crat,(iat  iuilus  &  vcrus  dominus. 
Scd  tamcn  hjbctca  q  xftio  implicitum  trac^.uum  de  acquifitionc  polTcA 
fionis,quia  nifi  pcr  pollcfiioncm  acqujri  dominium  non  folcr  l.per procura- 
terem MCjH:r.pfJJ.iilco  iortaiIc,qu6d  dominia  reiu  cx  naturali  poiicr. 
fione  cocrpertntyVtHcmafilittsdtcebatyprobabiltquedudoargi  meto  abiU 
Tebus  qux  terra»maritC(Bl6<|uccapiuotur,quxconftit.protinus  illoitim  fie* 
'^rtfQui  primi  poiScnioncm  ipfirum  adprchenderint  princip.D.e9lJPo£ 
^ffio autem  numquam  trasfcrtur  finc  traditione  vcl  vcra,vcl  hiUtCum  tra- 
ditio  nihil  aliud  fit  quim  poircflionis  daticaS  vnofaift.i  in  alium,  vt  pnrci-n 
cxTheophiIo,partim  ex l.l.iaprtnctp.D.de acl.empt.  tiiffinit  lacob.Cuiarius 
/1^.11 . obfer.cap^^, ex  l-Ji rem  trddt  iH.D.de  vrr^.o^/tf.Non .  p otcii  i  g  i  t u r  t ra  • 
^ri  de  acquiiitione  domjnij  in  fpccie eLUtHSteicin  ue  pofledSofiis  quoquc 
^l^^icqttifittone  ttadandum  Ht  &  de  traditione  aJiqua  vel  Vefa,vel  fiSta.  Quanu 
*^  quam  mirum  iUttd forttflc  videri  poflit ,  quod cdm  co lo€0.trii6tet iPaulus 
^Metransfercndo'ineum  domii^ioqui  iam  pofleflor  crat,nouam  taiiicn  fxi- 
'^it  poflcffionis  apprchefioncm  vt  dominiu  ad  poflcnforem  pcrtinc.itrqua- 
li  vero  is  qui  iam  poflidct,aut  noua  poflcfiionc  indigcac,.TUt  magis  p^^flcfl^iir 
ficri  pofiit,Scdfaciiccilvidcrc,po(rerhoncm,qnaB  ncccliaria  cll  poflcflwri 
ad  acquircndum  dominium  non  illam  cfle^qiia;  iam  flt  oen^s  poflcflbrcm  fi 
uc  bonc  fidei  illa  (it,(itte  vitioias^  cam  demum  quat  iit  penes  a6kotem«.&; 

3[me  a%  adore  tnrcum  traosferatur.Itaque  cum  duo  (imtu  poffidere  tn  IbU  ■ 
amt6eeodem  tcmporeoon  poflrint,omnino coniequenseftt  vtreusqut. 
rcmaftorfsmobilcm  pcr  vindicationcm  pctitam  pcrac^oris  iufiurandum 
inlitem  xflimari  paflus  cft^Iicctcam  litis  ieiUmationcm  pr.rftitcrit,non  ali'» 
tcrtamcn  ncc  prius  ticri  dominus  pofiltjquim  ab  adorc  codcniquc  domi- 
ao  illam  i^dsn  rcra  £er  cradiuoacm  accc^  lifc  vidcacuir.Projiidc  duplici  trm* 
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lilrcs  fiij  reAkutacxifttmecur ,  Altenb  p«fV|nameadem  retadorifribiiiitei- 

rurfuni  ab  co  po(]cffbri  condcmnato  tradita  cflc  intcllfgatur.   Ponb  vt  n- 
^io /fta  vnaquclocum  habcjt  t  poncndum  cft  JKcellarto  rcm  pr.Tfcntcm 
(;tTc,vt  Paulus  lubiicij  tn  d.Lhdcfiiet.    Nain  li  abfcns  (it ,  nulla  traditionis 
fi&io  induci  p  jull  ncc  modus  vllus  alius  transferendacpolfcflionis  ad  tra^ 
lefefufiNn  domiiuuai  >  etiani.fi  in  eo  maximc  Jiti gatores.  con(entiam  vt  db- 
miaittm  tramferamr,  quippe  quod  non  nii^  ccrtis  & lcgittmia modjs  tiani^ 
'  ferri  poteft»  vc  ncque  pofleifio.  Nuilanc  igitur  fuperei  it  ratio  transfinrcndi: 
il^minij  in  poiretrorein  9  qui  parucrit  iiidicaro,&  Jitis  arflimationem  quam 
ob  contumaciam  fuam  inferre  lufius  cH  pcrfolucrit?  Nulla  planc  quic  (xi  in 
promptu  ,  fcd  tunc  dcmuai  trannatum  inteiJigctur  dominium  in  poir<aflo- 
leu) ,  cum  is  poiTwnioncm  nai^tus  Fuerit  ex  vojuaute  adoris.  Noua  enim 
9Ia  erit po<remo»&  4)tiafi  ab  a^re  ipTo tradita,non  vetns  continvat^i  lic^ 
inter  vetercm  denonaui  poITcffiooem»  ncque  alia  peribna %  ne«)iie  aliapd^ 
&(!io  vHa  intfruepcrit.  lNQC,id<;irco  mutare  (ibi  porTenionis  caufam  poflein«> 
(br  videbitur,nam  quod  fcriptudS  eftapud  vetercs,Neminem  fibi  poffe  mo^ 
tarc  caufim  polTclIionis  dc  co  accipi  dcbct  qui  corpore,&  animo  pofleflio- 
ni  mcumbcns  hoc  folum  ftatuit  vt  cx  alij  caufa  id  po({iderct,Non  li  quisdi-- 
pijflk  poflcflione  prima  eiufdem  rci  dcnuo  cx  aiia  caufapolFcfljoncm ; 
^S&istMiLptibmdJide  \^.$,uDM  dtfuirftfi.  InpropoutoaUtem  pA,^^ 
lia  fubefl  caufa  nancifceojist  polTeffiontSsPraalita  (cilkct  Utis  «fiimatioi^if 
nsptionis  loco  cfklhfjr^.D-pro  em^tnrJ^fifinm  ZL§»UVMf.&id«km/Hu^ 
de  euiH.Cxtctvun  (]ucmadmodum  li  rem  meam  quam  tibi  vcndidi  non  tra- 
4iderim,tu  v'er6  authoritatetua  non  cx  mca  voluntatc  poncflioncm  na<^us 
^,non  pro  cmptorc  polfides  fed  ^rxdo  cs4./icx /hpnUnone  ^.D.de actjuir. 
^ejf.lu  ^  in  ea  Ipqcic  c|uam  tcadamus*  non  fufHcit  pofleflbri  ad  ac<}uircnda 
Mk^otMn.i(tiMJik  <)ui4iitisatfttmauonem  ^ai!&iteric»j)ifictii$n.|^^ 
^ocnrrattvtdus  rei  po<rtflSenc  na^us  SlNptelimtaMidQfts»  Alioqui 
mocloper  eanVpoflcflionis  adprehen(?bncm  Hcri  queat  dotninus  >  cum  nec 
•Bonarndt  i  poflcflor  fiat^qui  cupracdo?Nec  enim  iuftumtitulum  adcirefuf- 
ficit  &  pr.Tccdcrc,vt  iuftapofl^eftlo  flt,(i  non  fit  ctiam  iuftc  adprchcnfa  d.LJi. 
ejejttpiilattone  l.rnilet  6,p.fMt  iudicdtt.D.de  re  tudic.l.  meminertnt  6.  C.  vnde  vi. 
«^uomodo  c  comrario  a«c  (i/fiicitadacauircnduiii  dominiom  oubd  i.uila  iit 
ittilc.^,  acquifita  poflcilio  nifi  piaBiDBdliHitii|lit»m^ 
ctiam  babilis  «d^domfiyfjtmimationiiir^^ 

^^i0iu^Hir^.r»r.demin.LcM4ct»n^  \l.§,i.l3^f^dfHcianitnremuiB.'^  autin 

|ie  noftratituliis  ille  nabilis  qui  induciturcxpra:ftita  litis  a-ftimatione,  tan* 
qtia  qrc,vt  dixi,cx  partc  aftbris  inftar  veditionis  obtincat,aui  ij  voics,etiam 
n:iractton!&i3£  dcciiioius.Sic  enim  Paulus  loquitur  iis  verbis:/ri/r^f^r;/fmrji 
(^fdectdtffivideffreo  frt^eo^fitedsp/eco/iithitysupto  /r4/^£Kr0MMnumjQc.u^k 
.  $  jppricSliWiu^  pro  dtcifionenegoti),  no  pro  padtood'  fnpjBr<ruliiiftfifejR' 
DtcrpoiitRii^l^V^i^  er^o  i^.$.pen.ff.ehhMiju$n9i:»/fiim^UKplct\{<^^^^ 
icii»Vbj  tai9bS.m;^^9Se^d  cft^  videor  legedu  eiTc  i/iW<r^,cum  id  vcibuada» 
bj"CTcferatur,3rquo  in  tcrtiaiatum  perfonaiocut*iiirrat  Pauiu«in;n^|iif' 
etibus,I6quitua^;»»ca;  iWa<lauft)Ia,cikm  9Mit,fM9dipfic»jiJhtiei$,/i&or&>'^ 
'm  qui  iuratin  litcille  cftqui  prcciurci  fuaec6ftituit,norcu$coti^  queiu- 
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I.fif.DjrtrumitLC^  igitor  aiiiit  titnltn  liabilis  id  trasierendfi  «hmil^ 

nium  nihil  aliud  praeterd  requir  iturt  nifi  vt  etdem  veteri  poiJeilbri  uoua  iii4j? 
(bi);  poiTeflio  accjuiratariquod  vtiquenon  aliter  ficri  potclUquam  Q  rmiiti^i 

i!ic|uaexparte  domini  fingitnrbreui  manii intcrueniirc,  quaripfainteruc-"' 
niHc  vidcbitur>  Ci  modo  cx  voluntnc  autoris  pollcOioncra  cius  rci  quando- 
quc  pofteinancifcatur.  Non  furficitvt  vctcrcm  poiltllionem  diinittat  ^ua; 
non  potuit  non  eflfe  viciofa/altem  ex  die  lids  conteibtae  ijed  etfi  i-yifi  antt 
DM petifJhtred,  nec vt  nouam  per  fe  naiiciftatur»quo4  hsilc  poflet  taceroi. 
ciim  ponamns^pofleflbremiam  eum  cHe^  &i(iaduminteriprum  &aAcf  * 
rem  vt pofleflbr  ipfe  remaneret 9  Ccd id  omnino  exigimus  vt pofleffionem 
illam  nouam  ex  domini  voluntatc  nancifcatnr,  quoJ  alioqui  hiturum  n6  lic 
vt  idomino  rcs  ci  tiaditj.  vitleatur.f/iWrojinquit  Vmlwsyno  ejt alicnum nortn* 
Itter  htem  djltmart  a  ludtcd  (fnamft  caiterstaSar  ^mdper/e  non fiat  pojjejitonem 
eius  ret  non  tradtttt  trt  >  nc  lcilicct  aiitcr  poiito  iurc  cucniat>vt  iti  actonspoic- 
itate  ru,tum  c^uo^uedkm  litisarfttinatioiiem  accepenrytmpedire  ne  qut&c^; 
rat  anteiiniultos  j^ofleflbrt  dpmf  nos  fieri  vnqoam  poffit»  n  fonS^confent^^ 
nnnquam  volct ?  vt  cius  rei  poflcffioncm  nouam  condcmnutus  re^iiSifif^n 
heudat.  Qiiid  vcru  clfct tantopcrc  dc  hoc  Iaboranduin,ii  ctiam  abfentisrei 
poflcrfioncm  pcr  conftitutuni  transtcrn  polfe  Paulus  nolUr  cum  intcrprcti- 
biis  cxiftimalkt?  An  no  crat  cxpc.ntius  vi  actor  hic  iubcrctur  conltitucic  ic 
polTcfloris  nomincpoflidcrcjcjuam  vtci  caucre  co^trctui?  Nccenim  tacilc 
incam  fementiamprttdeatesnoftri  ierunturf  yta^oremcaucreccjgantei 
qutobdolum  riium&  contumaciam  condemnatur^^fjr  j/iiMi3^^.f»^a^>  ^ 

ftiiirSHPigtufAeik*    Quarc  non  de  euidione  illum  cauere  vult  Paulus»^^,: 


tantum  de  nonfaciendo,  quo  niinus  pofTcflloncni  rci  pctita:  is ,  qui  condc*;' 
mnatus  cil,libcrc  nancifci  quandocunque  polTit,quoniam  id  tantiim  agit,vt 
poflit  pcr  polVcftioncm  doniinium  translcrri  inpoiicliorcui ,  noa  vt  pofllf. 
fotiaaorinpcrpctaumobligetur.  ./'^. 

W,"",:  ^  '    '  •  '•  -•^l^iii^lfe 

■VV.:'  ERROR  QyARTy.s.     -.  v^^^l^ 

Dt  ^cmrjii  tt)  Cuiact^  interpretationibM  dd  d.  L  hte p  rts, 

/£  c  quamquam  it^funttloDgctamenalitcr  locumillnm  Ac- 
c(frfiQSiiofii^imen>reutur.  Aitenim rsati pr^enttm^^txxXo 
^m  tsiiti  eam  qusE  iit  in  prcfentia9&  in  oculis  commiietttiuiai»  . 

fcd  qua:  (it  in  poteftite  emptoris ,  Vt  eius  rcilicuenda^  £t  ab'^ 

[^^^^  fci:tcrn  nniilitcr  cam,qux'  non/u  in  potcftatc>non  cani  qu.-c 
iionfitin  ocuiis  Cm  coiifpc  :r  i.  Quo  noi-.iincpndcm  not.itus  rcftc  cfl  a  viro 
doftifllmo  lacoboCuwcio  iyAlth  ^.OZ/^r.M/^.j.  bene  docuitRcm  prxfan- 
tem  Paulo  eaui  cilc  i|ux  ui  pr«efentia  &  m  ocuiis  cll  contrahcntium ,  Qu^o- 
modo  dicimos  mrtprdfenHtrindkMrtiiu  re  pra/gntt  coxno/ceret  in  rem  prtfcft^ 
iemvtmrtt^t  aJia  huiufmodi,  qux  con^rit  virdo£tiiumus»&  piura  congeri 
fecilc  porrcntjvclexibla  Latini  fcrmonis  ratione.Ncqoe  dchoc  vel  Accur» 
fius  ipfc  dubitarct,nifl  vidcrettra(5i<»rc  Paulum  licpoflcfrore  qui  inm  rctn  tc« 
AcaCiiacuias pofleilbf is  fciivoB^ videtur &(^am ciadictoiicixi  iAtil^ci)^ 1 1 :.n\Cv  . 

'  *  conua- 
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contrahentes  in  rc  prarfcnti  non  confcnrerint.Nec  enim  cjuibusfegibus  hoc 

f enustradicionisintroducitur)  in  eis  rei  prarfcntis  verbum  vilum^vtfuprao 
ido  loco  ratiocinatur  Cuiacius,^*  ^Anttrdum  fnji.de  rer.dtHtfJ.Jt  rem  6i.  m 
princip.  D.  deiuiSU.JiMe  9.  §.l,D.depubUc.inrem  aH.l.fiferuut  zi,infin.D.d9 
Mc^uir.rer.  domin.  Ncque  tamen  euolucrc  fe  poteft  vir  dodiffimusjab  obic^ 
«ftione  quam  ticri  videc ex  d.l.eitu  ^6,ft) ifeq.De  rei  vindic.  quamuis  dicat 
iJle  intirmiOimum  e(reargamentum.Nam  quodprimiim  tentat  refpondc- 
re,Ioqui  cam  legem  non  de  poneirorered  dc  eo  qui  dolo  denit  ponidcre» 
atquc  adco  tanti  iuit  danin3tus,quanti  a^or  in  Jitem  iuraucrat)  apcrtc  rcpu- 

Jnat  verbis  lcgis  jqu*  dcmonftrant  perfonam  poflcflbris  eo  Joco  dominihm 
Atim  dd poJfefiorempertinet.Qiiod  vero  fibi  parum  conftans  fubiicit fecund* 
interpretationis  vicc  >  loqui  cquidcm  PauJum  in  ea  lc^c  dc  poflcflbre  1  fcd 
non  aliam  rei  prarfcntiam  cxigcrc  quam  vt  ab  co  poflidcatur  qui  Itcis  xdi' 
macionem  fuBcrtjqubd  ivreiurando  in  liccm  contumacia  arquc  cocrccri  pof 
fjt        z.D.de  in  iit.iurJ.^.^.lHUaniee  D.ad  exhtlf.non  magis  probabile  cft, 
Illacnitn  Icgis  vcrba  Gmilncttcpiigainthjufirefprafeajfirj  Nifi  pro  Cuia-* 
cio  rcfugias  ad  interprctationem  Accurfianara  ilJani  quam  ab  ipfo  reproba- 
tam  diximuS)  vt  rem  prxrcntcm  Paulus  dixericnon  eam^uar  ftt  in  oculis  & 
pr.xfcntia  contrahcntiu  :'ed  cam  aua:  fit  in  condemn;»ti  potcftacc.Nam  quid 
rcterrc  potcft  an  cum  Accurfio  ficIoquare,an  vcrodicas  cum  Cuiacio^M4 
^ee po(iideatur}ln  [fotcftatcfiquidcm  noftra  id  cSe  maximc  dicitur  t  quod 
nos  ponideinusincc  aliud  quicquam  eft  cuius  refticuendi  potcftatem  verius 
habcainus  /.  ojjicuem  9.  D.  deret  viadtc.   Dcbuic  igicur  vir  dotf^iffimus  aon 
eandem  facerc  condicioncai  eorum  oinnium »  qui  rem  alicnam  pofiidcnt 
cuius dominium  fubindc    nuda domini  voluntacc  acquirere  fibi  velinc fi- 
nc  traditioncfird  diftingucre  an  rcm  iJJam  poflcflbr  tcneat  ex  anteriorc  tra- 
dicionc  pcr  dominum  ipfiim  fa<!}:a  quamuis  alia  cx  caufii ,  An  vero  ab  alio 
quam  a  domino  >  vt  priore  cafu  rci  pracfi:ntia  doo  fit  ncceflaria  ad  domir 
nium  poflcflbriacquircndum  fi  dominuscam  rera  ficri  Dolfcfl^oris  veJit, 
vt  in  legibus  fupra  citatis ,  Poftcriorc  vero  cafii  neceflaria  ht prarfentiai&f?« 
/.  eiui.   Scd  de  tota  hac  diftin^ionc »  eiufque  ratione ,  quia  non  inelegans 
nec  infiibtilistradacus  videtur>  paullb  lacius  diflcrcndum  nobis  cftcapi- 
tc  fcqucntf. 


ERROR  QVINTVS. 

De  cnpbM  in  ^nibM  firte  tra^ittone  natnrali  efidrt  abfentis  rei^oprietae 

pofiejho  ac^Hiritnr. 

O  N  s  T  A  T  intcr  omncs  quod  a  Caio  primum  fcriptum  cft 
»«/.  f«4  ratione  ^.^.interdum  D.de  actfHtr.rer.domin.ii  a  lufti- 
niano  noftro  poftcii  iifdcm  verbisrcpetitu  in  §,  interdum  Jnfi, 
derer.  dimf.  Intcrdum  criaiufinc  traditionc  nudam  voimita- 
tem  domini  fufficercad  rcm  transfcrendam ,  vcJuti  inquit,  Ci 
.rcm  quam  commodaui  aut  Jocaui  tibi ,  autapud  tc  dcpofiii  vcndidero  tibi: 
«|Uod  &  aliis  plerifq;  iuris  noftri  locis  proditum  Jcgimus,vt  in  l.fedqffires  jl 
>$*U.fiite  AHtem  $.$.uD.de  fHl^Uf.in  nm  4ilU.terti  (odtUio  ^.j. vlt.ff.de  reb.crtd^ 
_  GCGg 
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rm  6i.infriueif*7>M  iniSJf  ftrtuis  iiSn  pti.DJe  ^ctfutr  rtrjimmtitStit 
deeo  non  fatis  conftatt  quomodo  accipienduai  rllud  iit, An  ita  vt  rem  qux: 

pro  tradita  habetur  in  prarfcntia  ,  &  ante  oculos  contrahtntium  eflc  ncc«fle 
iltiquomodo  vidctur  iniellexillc  Accui  Hus  vt  locos  "illos  cmncs  conciJicc 
cum  /.<!//.'  ret  46. (^*  Lfecj.D.deret  vndtc.  dc  cji  arum  fcntctia  Sc  rationc  fcrU 
pdmus capite  prarccdcntc: An  ita  vt pr^lcntia  rci  nulla  requiratur,cuius  nul- 
O  fand  tis  inJocis  m6tio  fit,quod  tnagis  probat  la€ob.Cuiac.A^.4.0i^iniMf«. 
€»p»j^  vt  proxim^  referebamus.  Huic  tamen  pofteriori  intcrpretatibni  ob- 
fiamea  quae  ininperioribus  difpntauimus  dc  neceflstaieadhibendar  prxfeiiib 
ti^rcrumjde  quarum  Cwc  vera,fiucfidatiaditioneagatur.  Obftat  cti.im  n 
diamctro  Paulus  w  d.Lhicft\  r^tfens  47.  Dereivindic.  nifi  rcfponiio  &  con- 
ciliario  aliqua  noua  profcratur,  quam  ncc  Accurfiusinec  Cuiacjus,  nec  alius 
^uifquam  cxcogitarc  adfaucpotuerir.  Bx(itat  enim  vtcrquc  >  &  AccurAus 
^ttidem»ci^m  ait  vei  neccflariam  eircfais  quoqi  cafibus  jpraBlentitna  rei>vel  a. 
pud  Paiilbm  intelligendam  effe  rem  pranemem  quae  nt  in  poteAite»  qiiod 
vtrumqitc&lfum  «It,  quamuis  non  ideodnplici  errorefcinuolttant  Accov^ 
fiani ,  vt  malc  Cuiacius  obiicir^fcd  aIteriitro,quianon  vtrumque  adfirmant, 
ied  Vjjl  hocjvcl  ilJudtquari  aliud  nihil  fit,quod  mclius  Jici  poflit.  Cuiacius 
veroarquc  titubar,  niu  quod  tandem  turpius  labitur  cuin  aduersiis  ipfalegis 
verba  oHendit ,  Paulum  mtciligcns  vci  dc poncflorc qui  non  poflideat  {ed 
dblo defieric  pof!ldcrc ,  vd  dcrc  quam  ita  prarlentilkii  efle  oporteat >  vt  tt^ 
tisen  in  pisfentia  non  fit,  quzoninia  implicant  contradidionem.  Mihi  v»- 
dctur  Bartolus  acccrnnc  propiils  ad  vcritatcm ,  quamuit  nec  cam  iudicio 
mco  bene  attigerii.ls  enim  ad d.l.certt  condi^lio  ^.f.vfi.de ret.cred.poR Dpu 
Md  cMp.pro pojfefiore dere^  fur.in  6.diflinguit  in  hunc  modum:  Quando  quis 
nonnabct  domini  voluniatcm  ad  incipicndum  /ibi  pofliderc  non  furacit 
nuda  volonias  finc  traditionc  cx/.  j>f.Ji.rem  T).de  sc^.fojfo^.  vbi  PauJus  ait» 
fi  rem  apud  te  depofitam  fiuti  &cicndi  caufa  contreAaucris  me  dcfinere 
po(GdM<i»redfieamlo€ononm«iieris&tnficiandt«)imiimhab0as ,  ple* 
iofquevcterum>fif  poil  eos  Sabiaam  &  Cafilum  re^e  rerpondifie  poflcfib* 
ficmmcmancrcquia  furtum  fine  oontredttloiiefieri  non  pofnt,nec  anlmo 
ftirtum  admittatur.  Sed  quandois  qni  rcm  iam  pofi]dct,vcI  dctinet,  habct 
domini  voluntatcm  ad  incipiendum  fibi  poffidcrc,  tunc  fufficit  quJ>d  ipfe 
dctincat  vcl  poflidcat ,  licct  rcs  non  fii  in  con/pedu.    Et  ira  intclligcndum 
efTc  Vlpianum  vult  Bart.  in dt^  leoe  certi.f.vltirtie.  Quandoque  ver6  quzs. 
Bullo  niodo  tenebat  vel  pofiidebac«  ft  tvnc  >  inquit  ille  >  reqoiriior  tradiiiO' 
vera  vel  fi^a  txlshmfet  n.C.de  probatJei.i.C^4ef»ir.feP*JpK\ni\>}}%  pofii» 
etiam  adderc/.  vnic»  C.  defugrAp  in  iUis  vcrbi»:/^f»4/«rs^  trddiiie  emf^rMm 
litt^  remfuijfe  corrtpletam^Jia  tejfentnr  t/f/iter  enim  nd  nonum  deminum  tran' 
pre  non pojfHnt ,  ne<ftte  de  vetere  ti4re  dtfcedere.   Ex  qua  Bartoli  diftindione 
vidctur  collitji  poflr,ficcum  fcntirc  vt  quo  cafij  is  qui  rcm  alienam  tcnct 
iam  vcipoflidct  ,  doniini  voluntatcm  habct  ad  incipiendum  fibi  poHu 
dere ,  nuUl  trtdittone  opos  fit  neqilc  ¥era,  neque  fi£fci  td  domintnm  trtnf- 
Ibendlim,  cvm  codcmto  ctfiiinditionemaat  veramsant  fidamezi^t' 
Bart.quo  is  qui  dominium  fibiacquircfc  vult  ncc  pofJidcbat  antci  ,  ncc  vl- 
llimodOde.tinebat.  Hic  vcrb  primus  hac  in  quardione  Battoli  crror  eft. 
lilon  cnim  minus  nccciraria  cfl  fiftatraditio  ad  acquircndum  cidominium 
^dcuociiUt  «deo^uc^oili^eba^qttidcmiuitea^   kd  vclcxatvfit)  vei  ox 

•  _ 
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«KacauAf  qaimneam  reni  nunquam  Uctinulflct,  vd  pofredlfTct:  c^oi 
prior  ilU  poircflio  qualifcunqu^:  Juerit  Huc  iufta,fiue  iniufta  ,  neccfTario  di- 
■littcnda  fit  &:amittcnda  vt  ciufJcin  rci  dcnuo  cx  aJia  caufa  pofrcflor  fiat 
is  qui  hoc  agk  vt  pcr  pciTefUoncm  dominiuin  nancifcatur /.^mi ^ona fidei^, 
i.i.D.de  dCfMfr.poff.  Qucmadmodum  cnim  ad  tranflationcm  dominij  non 
fufficlt  pnEcedcre  tufturo  titiriutn»(i  non  etiam  podieflio  tnnfferatury/Jl^^il 
ItMitiu  10,  C  ^« neque  potcil  ilJud  fufficere  Yt  fit  poHelfio  pen^ 
iequifcntemnintranflatantcxeaipracauiaeic  qut  doffliniura  acquiritur» 
^quxhabilisiit  addominium  transferendum  /.  nunijHam  nndii  ii.D.^mc-. 
^fM$r.rer.d§mia.Qii^Te  ncc  alitcr prudcntcs  noftri  loqui  folcnt.cuin  hac  de  re 
traik.int ,  quain  vc  liicant  haberi  rem  pro  tradita,vt  tn  d.l.ji  rcm  6z.D.  cle  t- 
m^.Sc  pro  cradita  clfc  accipicndam  in  d.l.fuu  AHtem^.i.i.ic  pnkltattn.  in  rem 
sS*  Quod  ipfum « quii  iliud  eft  obfecrot^uim  traditioocm  fidam  imer-  • 
ttcnifle?  neceft  contrai;ium  quovi  Caius  m  d.  L  fMs  r4f»f «# 9.$.  inuriitmA 
poft  cum  luftio.  in  d,%.  iiiftrJiim.?^. fi.de  rer.dmtf,  fcribit  transfcrri  hocci6 
liominium  nuda  voluntatefinetraditionc.  Id  cnim  dc  traditione  vcra  flt 
naturali  accipicndum  eft>deqaaM  i.per trMlitUntmtSc  alibi  piff.ecd.iit.noti 
dc  traditionc  ti jt3,qujt  variis  cxmodis  inducitur.  Indeque  nimirum  dubi- 
undtcaufanafcituri  propter  quam  iisquo<|ue  cafibus  de  OTilius  i»  ^.j^. 
MtffriMN  praefentia  ret  fieceflaria  efle  vtdeacur,  td  indiicen<bmlQ^eX|§^ 
teftacem  fidctrtdicionisjquam  nccenuriam  cxiftere  ncgari  ccit^  iion'^!^ 
ted.  Acnequeyerum  illud  edquod  vult  BartoIu$.Cum  quisoonluibccw^ 
roiiii  voiuncatem  ad  incipien  Jum  fibi  poflidere>non  fufficere  nudam  volua 
tatein  fine  traditionc.Na.n  cum  dep'of  li  apud  tc,aut  commodaui  tibi  rcm 
»ncam,quom  poftca  tibi  vcndidi,non  poftis  dicerc  nifi  «uin  incndacio ,  ha- 
bere  te  voluntacem  mcam  ad  inciptcniium ponidere  tibi.  Nec  enim  tibi  re 
metm  cradidi  ea  mentC7rtinciperescaM'^i  irtil^         vnqutm  poftca 
poflidcre^ied  ^concrtrio  pbtiiis  vc  eam  pitr  tcttui^que  corporc  poflidcreflift 
.  «dc6  vc  nec  p  >flis  incipcre tibi  poflidere,n alind  nihil ex  mea  parte  inCel^ 
ucni3t,quin  noc  ipfo  turtum  facias  fi  modo  rem  illam  contredcs  d.f.Jirtm 
l.l.D.de  ac^Hir.poJfe(f.h\  quo  longc  durior  condicio  tua  e(l,quam  fi  vcl  de- 
pofitum,vc!  conimodatiim  niilluiii  pra:ccf(i(fct.Eo  fiquidcm  cafu  incipicn-  • 
00  quiucm  tibi  poflidcrc  poirdfioncm  ineafn  intcrucrtcrcs  ,  pcrindcq<  e 
faceresvtdefincrcm  po(fiderc>le<l  fiirtamennoneflcs,  ncque  rcs  furtuit 
£eret.Non.igitur  debet  condicio  tut  ob  id  melior  fieH  vc  nodt  mea  vohin-' 
.tttecicrtvllam  craditioncm  poflisdominium  cius  rei  tibi  acquirere  cx  fub^ 
iecuca  vcnditione^qu6dvoluntatem  meam  ab  initio  habueris  ad  incipteiiA 
jtidum  tibi  polTidcrc.PofTctquc  raiio  Bartoli  co  dcmum  cafu  procedeic  quo 
Tjioininus  rei  fua:  poircflloncm  in  cum  tranftulifret  cui  poQca  cancjcm  rern 
'Wcndidifrct  ,  puta  in  crcditorcm  quem  conftac  fibi  poflidcrc  non  dcbitori 
'  j^raKcrqi^m  quod  ad  caufam  vfucapionis  pcrcincc  L  ftrm  nmmm  deeims 
jfixts.  b.  mjfifeap.  l.  3.  |.  erediurm.  vbi  AccurC^.  vtipt/JtdtM,  Dcot* 
\'  quc ncc illu^Tv^a^ eft  quod  gcncraliter  ntmis  vult  Bartulus  »  quando  ' 
poflciTor  hab^dottitnivoluntatem  tunc  fufficerequbd  ipfe  rem  dctineali  li 
c^cnonntillaincool^e^u.  Ficri  fiquidcm  facifc  potcft ,  vt  domini '  vo- 
luntatcm  aliquam  polfeflbr  jiiabeat,fed  ita  ramcn  vt  non  idcirco  traditio  vl- 
^  ja  vcl  vera>velfi^iQCcrucn^iiitelJigatur:quocafuhaud  dubic  ncccnaria 
'^^fci  praeic^^i^tpgC^^    j^fliUrior  caq^  nuda  domini  volucas  acccdi]^ 

"  ''  ''       '9RfH'^  :  _ 
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traditionis  vice  cflcpo(Tic  quod  res  (it  prsfcnsjv/  in  d.ieiia  /{6.((f  /.  ft^,  jyl 
4fr«i  vimlMwNcccniiiiroladoinini  volutastraditionis  vicc  ellc  poteft^qiiSU 
ui$'econtrario  ncque  vcrn,ncquc  fi(5latraditio  vlla  cfle  poflit  ad  transfcrf  . 
dum  clominium ,  vcl  poncriioncm  fmc  voluntatc  transtercndi d.L^MArd* 


ERROR  SEXTVS. 

mnttijfmdfitdd  trmufnriodimpffifiimiimt 

Vi D  cr go  cft?  Puto  diftinguendum  quidcm  cfTc  jfed  aliter  co^ 
cipiendatu  didindionemsquatn  Bartolus  conccpcrit.  Auc  e- 
nim  tradiiio  aliqua  fiw  mstfiue  fida  prcceiCr  comraftnnir 
ex  quo  id  agitur,vt  domitiiuni  transferatortautnolla.  Si  nuH» 
prarccflcrit,vt  a  poftcriore  diftindionis  parre  exordiamur,na 
puto  dLibitaripoflc  quinneccflaria  fitprarfcntia  rci  non  foliim  ad  tranflatio 
ijcm  dominij,  fed  etiam  ad  tranflationem  poflcfl]onis:  Tametfi  ponas  mil- 
lics  conftituti  claufulam  intcrucniflc.Nec  miniis  cum  is  qui  dominium  ac- 
quircrc  fibi  vultjiani  poiTeflbr  eft,  quain  fi  no  eftct.  Nihil  enim  referc  quod 
ad  hanc  rem  attiiiec  an  ifnUomodo  poilideat  nec  tencat»aii  vcr6  teneat  qui- . 
iem  9c  polfideattftd  ab  alio  quim  ^  doroinotqpod  omnium  opttm^  probat 
Pauli  textusin  dj.eii4.s  46.^)if.Itemq;quod  icriptum  cftin/.i.  S.puftrin^ 
ItfMpdmep  i%,$.Jivenduorem  D.de  dc^uir.peJf.l.eUMihus  D.y^de  centr.mfW 
qui  omncs  loci ,  &  dc  ficla  traditione  loquuntur ,  &  rci  praefcntiam  requi- 
runt.  Quod  fl  mille  alios  iuris  locos  in  contrarium  profcras ,  in  quibus  x~ 
que  de  ft<^a traditionc  agatur,&  tamcn  nihtl  dc  adhibenda  rci  prxfentia  ex 

jfrin)atur,vcanegatioiieargHmentandoinferas>praefcntiam  igicur  rei  nccef 
ariamnonefle,nil>ilmeidmooebit:dicamcnjm  quod  fuprliam  monui*. 
przfupponedos  cflefempcr  tcrminos  habile$,numquam  ver6tradari  pof- 
le  detradittone  fine  vera,iiuc  ficta  >  quin  prf fehtiam  rei  fupponi  oportear» 
cum  impofiibiJe  fltrcmabfcntcm  tradi,Fictioncs  autem  iuris  mnximc  ve* 
ro  qua:  important  vcritalem,non  ad  id  quod  impoflibilc  cft  accommodan- 
dgluntjfcil  ad  id  quod  pofiibile.Aiioqui  pcrinuc  infcras,  Pofle  naturalitcr 

3uoqueacvcrc  abfcntcm  rem  tradi  ,  cum  ex  cara  iiiultis  iuris  iycis  qui 
ctraditioneloquuntur  >  d^que  dominio  pcr  traditionem  transfereiw 
do>  tam  panci  fiot  qul  praE&ntiam  rei  quafi  ncceflariam  requiranty 

2uam  tamcn  necefl^anam  eite  omnes  etiam  qui  contra  not  -icnciiints 
itentur.  Atfitraditioaliquafiue  naturalis  &  vera  ,  fiueftifla  przcefle- 
ritqualifcunquc  illa  flt ,  hoc  cft  /luc  nudam  corporalcm  dctcntjonem,  fiuc 
,  pollcTlioncm  vcram  in  accipicntcm  tranllulcrir,quauis  in  ali.im  caufjm  fa- 
<^a  iic,<.]uam  in  cam  cx  (^ua  nunc  dominium  tiansk-rri  contraiientes  vclint, 
nuda  voluntaa^loiiiinl  dtra^YJlam  tnditionem  nottam  finc  veram,  fiue  fidi 
potcfi.fiifficere  vt  ex  noua  caufii  noua  pofieflio98c  per  nouam  poficflionem 
doininium  acquiratur.  lde($que  nec  przfcntia  rei  vlla  in  cam  caufam  opus 
«IktExcmpla  funt  illa  qu£  Caius  &  luftin.adfcrunc  in  d.$*interdumiC\  re  qua 
yammodauiiAUtJocaw  tiiM,jiotdi^o]fiilapidta^vcndidci»  tibi»'Mani  cum 
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^cpofitum  &  comodatum  re  contrahantur>certu  tSi  traditionero  in  iis  coa« 
'  tnAibus  imcruenire  oponcfCtCt^m  nihil  alind  6t  rc  comnbi  obligatloafs 
«u^m  contrabi  tra^hionctln  locatioac  tutcm  iicntldiflimikilbid  dftquod 
-K>lo  coarenru  noo  etiim  rc  comnhitiir»ita  &  Wtnd  fiiDile»iiuod  tacita  quo> 
ique  tradkionem  exigitinon  vt  perficiaturifcd  vtex  partelocatoris  impica- 
tufjcum  is  paticntiam  frucndi  praeftarc  conduAori  dcbeariqua:  ipfa  paticn- 
tia  nihil  nifi  tacira  traditio  cdLe.x  condttflo  i^^.f.i.l.Jifundm^^.c^  paJf.DJetdt. 
iuri&.J,i.ff'.devfMfr.Lvlt,^.defnH$t,H\scx^o  caribus,&:  aliis  qui  runtnmilos 
curo  traditto  aut  verifiutfiSaprfceirerit^mirum  non  eft  venditionem  qua; 
lub(cauttur,non  indigcrc  nouatnditionc  vt  noua  poiTeflio  br  ctoptorcm 
transKratunSufficit  enim  muuri  cau(am,ii  nonpoflcfilionis  quat  hoc  cifii 
nullapcn^scommodatarium,autdcpontaftuffl>autcondudorcm  fiiiflc  vi^ 
quam  intelligitur  ^/./.3.$./?^/  etfi U  ^ui .de  actjuir.Pvff.^zhem  dctcntionis,vi 
<]ui  antci  rcin  detincbnttanquam  dcpofitarius  vcl  conimodatarius  vei  con- 
dudor,cxindc«Bcipiatj>o(lidcrc  fuo  nommc  tan<|uam  emptor ,  &  cx  noua 
Wbk  caufa  poflilffioiiem  ^^'^^^^^^l^^^Ui^^^^^^^  dominium.Quid  o- 
jrim  rcfcrrctwM!cft%ik^fi4lfidii^iiMi|^tpi|^^ 
fi  vcrd  pofiidifcbit  ob  hoc  ipfum  tamen  nlcefle  eflet  definere iUum 
'rC)Vt  cxnoiti  caufa  pofHdere  inciperct  dii}.l.^uiktmfUi»  i$^»i.ff.dt 
poy/rquamuis  non  ficut  dominium,ita  &  polfeflioncm  cx  pluribus  flmul 
fis  habcrc  quis  prohibcatur  I.^.§.ex plHrimisf.de  ac(juir.p»ff.  Jdem  crgo  crilf 
fi  rcm  mcam  vcndjdcro  crcditoricui  cam  pignori  dcdcram,  quitjuc  proin- 
de  ex  pignoris  caufa  cam  poflidebat  d.l.fei  ui  noming  i6.ff.de  vfucap,  Nam'& 
|mc  cafu  res  pro  tndifrhibcbltiir        smmf,f.uU  ^tJtUeiMJb  rm  tiff^. 
id>i  iddit Vlpknusiied  etit  traditio  pravtllflcrit  idem  ciTc  diccndum.  In  quo^ 
mirari<)uiypoflSt,qa6ditaIoquitur  Vlpianus^quafi  iniupevioribus  exem- 
plisjcum  quisrem  apud  rcdepofitam,yclfibic6modatam  ,veIpignori  fibi 
datam  cmit,traditionulla  pr*ccflferit,quam  fan^  fatcndum  cft  prarccffifte- 
cum  omncs  licontradfls  rc  pcrficiantur.Scd  huius  veriiculi  non  ille  fenfus 
eftjat  hicpotius  vt  quaniuis  nuda  traditio  pra:ce(rertt)idell  qua:  nuiljm  pe<^ 
■  aittts  cauutm  habeacperindctitticndiceatum  £^  fiMcata  caDfa  aliqua  rea»' 
habendam  cHTc pro  tradita cx  noui  Hla ciu& non  minus  quaoi.  fi  ib  Initio^ 
tradcnJi  cnufaafiqtii  interueiuiret.Nenentm  quemadinodiil»  dteirou»  ca^ 
auda  traditione  numquam  transferri  domioium « d.  /.  mmmpmmntidaii.  de^ 
atejHtr.rer.dorn.lXA  pommusdiccre  nudam  traditioncm  ctiam  nd  trai^sfcrc- 
daai  ponclEoncm  protidVc  nihildcbcrc,nullam  (iquidcni  caufam  aliarnrc- 
jTQiurii  traditioad  trauflationcm  pofl"cllionis,quim  iadum  &  voluntatc  tra- 
^cotisiquia  poiTeflio  magis  fa(5ti  efl ,  quam  iuris>dominium  vcre  cx  contrstt 
faeil  iuris  eft  iton  fitdi .  Igitur  fi  c6m  nuUi  tndcndi  cfaA  fiibeflSbr reaif> 
s^qui^fllHuadideroypoAea  ver6  eandem  tibi  vendideroycxinde  habebitur- 
t^o  tlbFvfe^fi^  vt  vcl  rci  vindicationem  chiilein  habcre  pofTis  (\  mei  lei* 
fuit,vcl  Pubwianam  !i  alienadummodocmeris  bonafidc  &  quafi  meim». 
Puio  ampliu.'; ,  cuni  non  alircr  Publiciana  compctat,  quam  fi  cmptor  non 
minus  iraditionis,quam  cmprionistcmporcbonam  fidcm  habucrit 
Ji  7  JlIiiSf^AM^ipitf^/^^  i.traditmnemifd.iii.tit,dt  pui/ic.w  rem^tQ, 

^^propofitotffB|mCitfi^|d^  vene  &  natnnHr 

•^iditionu^g^i^ig^ia^^^^tt^F^  hebnccir» 
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vt  Pttbliciaiia  competat^Iivc  duo  debcnt  concurrercy vt  &  bo/ta  (ide  quis  e« 
ttierit)&  ei  rcscmpueononitfte  lit  tra^taSJwMnMtfinipyM  mtiufdJe^.tn^ 
^is  igicur  attendeiulaeftfidatradicio  quvescaufa  (ecotc  vendiciooisnuiic 

primuiii  fada  intelligitur,quam  prior  illa  vcra  &  naturalist  qnam  pofljimus 
iadtam  fuiflc  finc  caufa. An  vcro  ni5  cafibus prjfcntiam  rci  cxigcmus»vt  re« 
•liabcatur  pro  traJitaPMinime  veio,  quia  verum  clt  traditioncm  aliquando 
fadiam  c(lc,&quidcm  ab  co  ipfo»c|ui  tradcrc  nunc  dcbcict,(i  numquaai  aii- 
tca  tradidiiret.  Nec  quod  noua  tradcndi  caufa cx  polUado  ruperuencrit,po 
teft  necelfiittem  inducere  non«  traditionis  £idendarfCom  fuindat  nuda  do 
mini  voliincas  n5  vt  pro  traditiono  iitafed  ¥t  traditionis,quc' vel  ver^tvel  6- 
^prccefleritMMuia  mutetur.  Ecfi  cnim  caufjm  pofTeCnonis  nemo  fibt  mu* 
Care  folo  animo  potell  dJ^uibtnsfide  19.  f.i.de  ac<fHir.polf.(\M\fk  tamc  id  fa- 
ccrc  pofiit  cx  concurrcntc  aitcriuscuiusintcrcft  voluntatc  ncmo  ambigit, 
Animi  natjuc  illad  cft,magis  quam  fadi  alicuius  cxtrinreci,  ncc  cuiqua  vl- 
Jain  coHt  tniuri  KEt  boc  ninurum  eft  quod apcrce  luftintai^srcribiciAi^./* 
inttrdnm  ^<^lnftM  rtrMMif.^u4m»u^nm§x§Mumft^quiiriltir9mmmPrS' 
dtdtrihnimmn  tpfo  (ju^dpMtttmmtm^/tfimimtAtdtpuritMrfrtfrktMife* 
fptdtdcfieontmitietikitrMkuMfHifltt.yt  intcili^aim  midam  ilJam  volontt* 
tem  domini,qnar  paticntia  cft,non  ad  id  prodcfic,vt  rc»  tradica  exiftimctur, 
fcd  vt  co  notninc,&  cx  ca caufa  nunc  pritnum  xr^diuc^c  videatur»  idefi  vc 
docentiooisyvel  poircflionis  causa  mutctur. 
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ee  ^ui  caepit  dnimtpoflidere  Ad  I.certi  coneUSm^»f» 
idt.  ^mdt  reif  credtt.dr/td  UnierdHm  zi.lfMMnut- 

dai?i  ^x.D.de  acatitr.po/fejl. 
SsET  illud  cxpiicatu  ditticilius,cjuo«i  rjtionis  loco  adfcrt  VI- 
pianus  i»  LtmitmidiHi»  ^.i.v/^ois  verbis,4«ffm0  enim  ceeptt  pof 
fidtrt  (i nocx Jis £ere  qosB  mod^  diKimos>intciligerctur.Quis 
i)im  vnquamdixtttpoflc  qucm  folosnimo  incip(.re  poflide 

 re?Dubiunt  quidcm  ndnullitsn  folo  animo  pofrit  ainitti  po{^ 

fdlio,propccrca  quod  ratio  iuris  rcpugnarc  vidcatur  ,  at  fuadcrc  potius ,  vt 
qucmadmodum  nulla  poflcflio  acquiri  mii  aniino  &  corporc  potcft,ita  nul 
Ja  amitcacur  nid  in  qua  vtrumquc  in  concrarium  aduni  fit  /.  e}uemadmodum 
%,D.de  AC^uir.poffJ.ferejfUtbnfcnn^ttt  i^ydereiul  tur,  Sed  taiiien  magispro- 
bator  vc  animo  (olo  pomt  amtttitqoamuis  iion  acquiri  nifi  animo  Ar  corpo« 
re /.f f 4» «mMnifiiltf  '^«ivgr^  ^^.f*vlt^DMMtfMir,ptfi.  (ciJicet  c^u  amifiio 
incipic  ab  animo.vt  in/equentibus  di^emus. At  poHe  quem  Colo  aotmo  in- 
ciperc  pofliderc,nemo  vnquam  di\it.t>ifficilicr  cnim  cft  vt  cartcrarum  fe- 
rcomnium  rcrunHita  &  poircftionisacqui(itio,quain  atnifllo.Quid  crgofu- 
praditflis  vcrbis  libi  vulc  VJpianusPld  vnum  quod  ad  fincm  fupcrioris  capi- 
tis  dixtmus,quotics  tradicio  aliquapraecenittperquafadu  fit  vc  tu  cc  mcam 
vd  detineretvet  etii  poOidere  ce^eri$tfed.cxalia  caofstqu^i  ci  qoa  nuc  ei 
Juibere  vclis^oflc  aniinum  tuii com  volontate  mea  coiundii  &cerCtnon  vc 
iadpias  poftidere  fimptidtertfi  nec  poflideiesad^rem  iiecdetiiicrcs,re4 
«cpoififlicte  iadpias.aaooaliac  csn^^ 
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'Ctan  etittn  iMn  efl«s  corporc  in  poiicflionc  quod  adcb  mcri  £idi  eftfVtne* , 
Quc  poiltdciidiaojmuiii  c»gat/./?f««r4Mff  o  h\J,fuUiu»i%Mfrm^.l>* 

dt  MCf.ptfMt)ni  altud  tibi  dcerat  ad  vcram  pefl(:ilioncin»iiifi  wt  irici|^s  1»'- 
bercanimum  poflidcndi  cxiufta  caiira,&  cx  mca  voluntare.  Id  vcrocucnic 
cdrodcpofitis  apiid  tc  dcccm,po{lca  pcrmifi  tibi  vt  iis  vtcrcris.  Poflcfllo  c- 
nim  <jua:pcr  depontuiii  tr.!nflata  in  ic  non  iuQTSit  Uiatiy.$.re$depofiiii,D.iit' 
f^ft,  incipit  eilc  tua»  (latim  atque  confcntimus  vc  eatn  pccuniam  tu  tjbi  ha- 
Dcasquan  cicditam>i(i  cuius  ^licctpoiTeilionciani  csipropter  traditioneai 
^mc cibi  fa^im  » cauia  dcpoTiti.  Quid  enim  pnctcrci  cxigere  quifquam 
poilit^An  vcrestradaturtibiycuiusponenio  iam  apudtecratpri&setil^im^ 
toacnet?Nequovcr6  fieri  poteft  etiamn  maxime  vciimti£,vtea  rcstibi  ma- 
gis  aiit  itcrum  tradatur ,  nifi  fortercmcdij  loco  illud  inducamus,vi  tu  prior 
cam  mihi  rcddas,eandcm  a  mc  fubindc  rcccpturus,Qui  circuitusquid  .iJiiid 
adtcrat ,  nzli  vt  pcr  piura  fiat  id  quod  non  folum  arque  coniniode»  fed  ctiana 
longc  commpdids  j^iofltt  Hcci  pcr  pauciora?  Denique  nihil  vccatciim  caete" 
M  oiimtalMiilfNiiM  polTcjQottcnii.acquircndamtib^ 
U> cgceptriiiilno piflGdend i ,  vc  incipiat  ^iftaniii^b  poiTidcrCt.  Nimirum 
ftailmatiDWlnimom  illum  habcre  poteft  ex  volunMtc  illiufrcx  cuius>|a^o 
iam  a?itc  ccepcrit  cfle  in  pofl^cfljonc.  Quod  cuin  fit,non  tamcn  folo  ahimo- 
incipir  poflldcrc,rcd  &  animo  &  corpore,cum  iam  antc  poflTulcrct  corporc». 
id  cft dttincrct.ld cnim  propnc  clt poflidcrc  corporc,rcai  corporaljtcr de-y 
trnere;  Animo  autem  poflSdcre  nihil  aliudjouim  veripoflidcrc»  Nam  finc 
tnimo  poflidcndi  dctcmio  eire  potcft,po(rc2fio  eiTc  non  potcil.A<lcbautcm. 
stftimatiir  poflcntoucxaoimo.ponidc^^iairtquamuis  po^tqoircorporali^ 
tcr  efleio  polTenidiillfiiurqu^ra  anio^m  |>o(^d£i}di  gcracfemper  um€ab* 
animo  incipcre  dicarur  poflefllo,tum  quocjuc  cum  nnimu  illum  cartera  prf- 
ccdiintomnia.Matcriam  cnim  poflcflioni  prxbct  corpurnlfs  detcntio  ,  ani- 

•  mus  vcropoflidendi  tormam.Formaporr6ilIacft<jucc  datclic  rci,&:deno- 
mioationcm.Indeque  cft  qubd  liccc  corpore  quis  ponidece  dcilerit  ^  aniiDO. 
tamcn  rctinet  po(fe(lionem » quamdiu  retinet  animum  poflidcadi»  fi  modo» 
nibii  obftetrqu^miniis  corporjlcm  etiamdetentattoncm  occoparcpoiEc; 
qttandoinilK|UC.Friiftii  (iquidcm  cft  animuspoftidcodi,qui  ef&i^Ai  habe- 
CenuUum  potcftyVt  puta  fl  cjuis  rcucrfus  a  nundinis  nd  ^t  admilTus  ab  eo  quL 
occupauieratintcrim  pofleriloncm  /.</«m pcjl$der*6.%,^uiA4lnMndir]Ml.pid^ 
^od  ly^.^Hoddutem  IpeYegre  ^^.§.vU,D.de  Mc^uir.pofi.^xm  li  id  cjnod  pofii- 
dcmus  ita  perdidcnmus  vc  i^noremus  vbiiit  d.Lfiid  fued  iti^ifiau,  n^df^ 
ftodisr  caufl  fortetccddicttm  (ic  iii  aJiquo  loco  CttWmemoria  pottmod&ni» 
vftoa  ocMtmvt4U.pteregrew  prindp:  Auc  dcniqtteii  mari.aut  AuinineocciN^. 

{jpatum  /it  quod  antea  poftidcDamusJd  cnim  pofEdere  nos  definimus  >7>jM(|/ 
vttiuirfM y3.§.stem <f$4«d m^rietd.  tit.Cmcrum  animo  folo  rcrinctur  poffcf-r 
. iio,  quamdiu  libcra  cft  corporalis  adprchenno,Iicei  no  pcrindc  animo  foIa« 
acquiratur  d^^M  vmue^fas  $-^Hodper  colonum,  Scd  &  animo  folu  amittituc 
nQflC|fl|kM;iktn  incipu  quis  animo  dciincre  poilidcre « hcct  mancai  iu  poircr* 
lione  tbndiiqma  fta&n^q;  c6ftituimos  nolle  poflidcredeflnimus  uoilidcfo: 
Lfidt^  viij.jJAi^ftJif^ifliim  nec  videator  qois  cflc  corpore  vbl  fiM|^kSb 
mo  Iw^$tim0^t6ji:d§§4§!fifkm  pefiL  £t  rideo       ioterprctcs  nonrosJ^ 
Ipquctcs  audio,vcl  (cribctes  iego,vc  diftinguat  an  poffefllionisarojiro  i    "  *  " 
i^coiporcaiii' 
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ineipMt  jlcoipdre;Qgod  fi  kt  eflctkvtiquc  kttti  cogeremor  incipcrc  pofle£*  • 
fione  amittcre  illum>  qui  ad  nuJinas  profcctus  nemine  reliqiicrit ad  cufto* 
dicJam  &  retincndaii)  ponerhonciii  ruani,Concraqium  tamcn  fcriptu/itf» 
.  d.$.<f»i  ad  nM*}dtnMyQ^cmidmodum     Jiccndum  efictincipercillum  pof- 
fiJcrc  qui  lurc  familiaritatis  fundum  amici  ingrcdcrctur ,  quoJtamennon 
ica  eft.NullomoJo  enim  is  videtur  ponidercid  cft  nc  quiJcni  corporc,quia 
noneo  ani mo  c[i  ingrcffus  vt  ponideat  >  licct  corporc  in  fiindo  Gt  /.  fui turt 
fmtdUMvitmis  ^\,Miji$S<Q\\  eicipieodiilli  (iint,  qui  non  poiTumliabcre  ani- 
fiium  autpofridendtauedeiinendiponidcrc,  vtputafurtonis&  tnfiuis»fcfi. 
qu.T  funt  umiles  perfonar.  Nam    infanti  fbli  tradici  pofreHio  folo  corpore- 
ipli  quacritur,Nc  alioqui  paullatim  illud  quoque  induci  ncccfTc  fit  vt  nc  qui- 
ccm  pcr  tutorem  poffcfilo  infanti  acquiri  pof/it ,  vt  ex  Papinano  ratiocina- 
tur  Imp.i;;  l.^.C.df  acftttr.(^reUn.jMp.  IJcoq;  ctiam  poflcrtioncni  pupillum 
line  cutoris  authoritatc  amittcre  poifc  placuit,  non  vc  animo  fcd  vi  corpore 
definat  pofl1<iece,Quod  entm  hcd  ei^poteft  amittere.*  Alioqui  nulfi  rnper-. 
erit  rattoaniitfetidz  per  pupillum  po(Icftionis  c&m  eam  animo  amtttere  no. 
^ofTit  Lpoffejitinfm  i^.D.nd.no  magis  quam  fuuoCos  i.fiu  fuiMim  iJ.etiL. 
titk  vbi  quod  dc  faltibus  hybernis  a;iliui(q;  Pr^culus  loquitur ,  cxcmpli  po- 
tins  caula  quam  ad  carrcrarum  rerum  diftin^ioncm  Jiclum  viJcri  Jcbct, 
ciim  i  Jcm  fit  in  omnibus  prxJiis  cx  quibus  non  hac  mentc  rcccJinuis,vt  o- 
mifiire  poflcflionem  vclimus,quomodo  Vipianus  inccrpretatur  w  Li.^.^Hod, 
vala»  15.  D.v»dc  vi  (jt  de  vi  4rm4f.rolet  tamen  id  vuig6  dici  a  cartcrts  quo^* 
prudentibus  vt  ^PauIo  iml.$.§.faltm  kiktnnt^M  4U^mr.p9fA  a  Papiniano^ 
iu  dtn.l.peregrc  §.vlt.cumJUiib.  legib,ft^,tti,  Ideo  fortrJtc^quodcmii  ialto» 
byberni  xfti uique  fmtjqui  cortis lUtifque  temportbus  rclinquuntur»yt  Pau- 
lus  ait  in  d.}.ft!tn4ym\\\o  vt  piunmum  in  tis  locts  rclido  fcruo  vcl  colono  d, 
/.45.w<^.'viJcrcntur  intcrim  illi  iiabcn  pro  Jcrclicfhs  aJ  tcmpns,  nifl  fpcciali 
quoJam  iurc  in  iis  rcccptum  enc:  vt  eorum  poirefho  animo  lolo  rct.mcre- 
tunAd  dilferentiam  ca:ccrorum,quorum  poflcfiio  Cic  rctinctur  animo,  vc  c- 
tiam  corpore  retineri  videamr^Iicdt  poiTeifor  receflerit  ^  fiiodo)  cum  habetit 
animum  tedeundi  quandocunque  vokt»  noUo  ceitt  tempofis  interuaHo  fu- 
fpenrum.Denique  potifeifio  cQiiiicunque  ret  cOrpore  8c  anime  qusfiu,  folo 
animo  retineridicicur,non  quaficorporcnmittatur.Rctincturcnim  illa  ipfa 
qu.t  &  corporc&  animo  quacfita  fuerat ,  &c  quiJem  tota  non  cx  partc  ,  iccl 
quia  foI'.r.  animus  facit,vt  ctiam  corporc  pcr  abfentcm  retineri  intclligatur. 
Hjcc  veib  Accurfius  nollcriion  bcnc  percepic^ui  quod  fcripcum  tCiindt$, 
trl^depofitariom  ceepifle  animo  peciHiiam  pomdcre»ita  demfi  defisodi  po^ 
patat  fi  pecunia  focrit  in  confpeau  &  prcfentia  contraIientiutni»«t>non  taii- 
ttkmanimiu pofTidcn Ji  fed  ctiam  fida  traditio  intcrucnifTe  ytdeattrr.  Quc 
interpretatio  verbis  Vlpiani  nullomodo  conucnit  in  quiln^  nihil  cft  ouod 
prarfcnti.riicccrhtucm  autcxigatautprarfcferat.Ncc  rurfus  ratio  itirisn.inc 
adiuuat  interprcrattoncm.Cum  cnim  ponat  Vlpiaiius  pr^ccfiifle  dcpofitum 
cuius  obUgacionoBmiirc  &  craditionc  contraiiitur,nulla  cradiciouis  fiCtio- 
neopus  cft^ltiNMlPtll^^ltetafiiiirdetencid^nec^^o  caii- 
i|ih|Pi<tyf<fenti^  HtqoiraAnwf  quamlex  nanqoam  t%\^\%im!U^iSti60^ 
iltlKtibiiem  induccndau^.  Illod  cefte  verum  eft,nullam  in  ca  fpcciepoili^ 
£oiiem  penes^fponrarimi)  fuiflfc  ante  coucrfam  caufam  depofiti  incM&m 

^mtm^  qai»«)(ii6tiriiiil^^ 

~  *  .  p#iL 
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ftfi,  Oh  iJq*,  tanto  magis  dici  poteft  ccepine  hunc  depoiiuriuiDexinde  ani- 
no  poiEderc,qiii  antea  non  poflidebatyfcd  quamuis  poflcdltfet^forte  fi  noa 
«lcpoiitarias  fcdcreditor  iuiiletiidefli  tamen  adhuc  dici  poflcc»  ccepifle  iUom 
aaimo  poflidere  ciliii  rem  (ibi  datam  pignori  coepiiret  iure  emptionis  poffi» 
dere,(non  eBim  de  pecunia»(edde  (pccietradaodHm  eft>cum  ponimus  cau* 
fam  crcditi  conuerfam  cfTc  in  caufam  cmptionis)quia  nihil  rcrertan  qui  nuc 
ex  noua  caufa  podidcrc  incipit,  antca  niimquam  pofledcrit  t  an  ex  aiia  caufa 
pollcdcritjcuiu  ncceUc  Ht  tum  quoquc  cumpollcciit  delincrcillum  po(7idc- 
.  rc  ex  priore  cau/a  >  vc  incipiat  peflidcrc  cx  ooua  ilia  cx  ^ua  doiuinium  fibi 
voltacquirere» 


ERROR  OCTAVVS» 


^  O  D  B  M  pertinetifectminNntamcBmfSis.illud  cfl,quod  I4- 
uoltnot  fciibltmlJinnibmu»t§duk,Z}iMCfuir.fop,  lmefB> 

'^y?  ^^  ^"'^  ^*"'  quo<)Oe  rci  pofTeffioncin  cuiusipu  non  habemus^ 
^    -  > -'^ alij tradcrc  nos  pofie ,  Vcluti  >  inquit)  cum  is  <)ui  pro  hcredc 
h ii^i^  rcm  poflidcbat,antequam  domini)s.fierct,prccario  ab  hcrcdc 
cam  rogauit.  Nimirum  cjuia  per  rogationem  precarij  is  qui  rogat  cum  ian> 
•  remtcneat  nancifcitur  poflcmonem  ex  ilia  caufa  prccarij  /.  4.  $.  i.A  (fr  habet 
lyf^iMm  fu*.i,tfU,D,de pncdr.  fcd  ita  ramen  vc  etiam  is  qui  precar io  conccf» 
po(Gdeat»qttia  non  difceflit  animo  de  poflcfliooe  dL$.«iiniifiM»c^  preca^ 
rij  rogatio  noninhocimerponatur  vtdebitor  pofleflionem  folus  halieai^ 
fcd  rantum  vtei  corpoce  tenerer6liccat/.n«if/«/iMi j3.^.t'/f.Z)J#tyMr4^.No' 
potcft  autcm  corpore  quis  rem  tcncrc  ab  aIio,quin  alius  illc  hoc  ipfo  pofli- 
dcat,  cum  poflicicndi  animum  fuum  fatisdcclarct  conccdendo  prccariatn- 
duntaxar  poficfllonem.  Itaqnc  ficut  is  qui  iam  corporaliter  rem  tcnct  fiuc 
tanquam  vcrus  iic^t  iniuflus  podcflor » fiue  tanquam  nudus  detcntor  •  nulia 
traditione  Indiget  vt  vel  mQtata>vef  acqoifita  pofleffionfs  caoia  incipiat  po£ 
iidcrc  prccarid,fiiflEkientc  in  eam  renn  nuda  vofamtatc  eoflccdeotia»  hanc» 
^ue  is  qut  prccarib  coaccfrit  vlla  cgectnditlonciaDt  traditionisiidione»vr 
pofTcffionem  quam  nondum  habuerat,pcrc?etentori$pcrf©nafGlimq;pri^ 
Cflrij  rogationem  nancifc3tur,brcui  manu,Pcrindc  acn  longiore  manu  po^ 
iefiionem  acccpirfet  a  detcntorc,eandcmque  podca  cidcm  prccari<i  conccf^ 
ii^Fet.Sic  fit  vt  eadero  prccarij  rogatio  profit  non  folikm  ad  mutandam  po(^ 
ieflioiMs  cauram«  fed  etiam  od  acqoirelldam  precatiam  «  6eiciid&mquc  co» 
clcin  inflanti  polTcflbrcm  iihim  qui  precari^concelfit  9  quamois  noB  anccft 
porftdcrcttquoniam  haec  omnia  le  inoicem  con(equontun&  quomm  tamcn 
oniniu  nihil  ver^diceretur>fi  poncres  precari^  rogaiTe eu>^ut  antea  nccpor 
lidcrct,ncc  dctincrct.  Ncq;  magis  hoc  cafo  quam  fupcrjoribus  prorfentia  rci 
seccfltria  cft ,  ad  fifta  traditionem  inducenda,vt  poflcilor  6at  is  qui  rc-iara 
,detinet)aut  vt  poifcflbrem  iaciac  cum  quem  precarib  rogauic.  At  ncq;  iliud> 
jrcqniiinmsyvt  iorftoralem  ilhim  pcMiooenhquat  precarij  rogauon;  pim» 
.ceflerit  neoeibfitliaMtBm  iuiiar ab  eo qyi  precario  rogatur vt  mLtimfitiB 
^^if^fif.Mfm  rtdl^k  mwlnmi  MawijiBto  gofeflion  is  hoc  caii^liii 
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590  ANTTPABRI  DB  ERROR.  PRAGMAT- 

fit  in  conccdcntcm  vt  tamcn  codcm  inftanti  rccurrat  prcc.iria  ad  rog.intcm 

2ui  iam  pofle(ror«aut  deccntor  mu«oitur,  ncc  mli  nouam  pulFcfhonis  cau- 
im  nancifcituripcr  pr  ecarittni.  Longe  ali^  ratio  tft  illiua  qui  clm  iarvj  pc  Hi- 
dcatruonominc,con(\ituicrea]icnopoffiderc.  InhttiuacnitnperioBa  non 
tradamucde&cicndo illo  poiteflbreyquem  ponimus  iao)  cffc podefTorein» 
fcJ  qua  rationc  poflir  per  folum  conftirutuiii  facci  e  puilcirorcm  aliuin  qui 
nec  poflidet  vilo  modo,ncc  detinct :  Hoc  vcro  cll  qiiod  nos  ncgamus  alitcr 
fieri  pofle  quam  li  rcs  in  prffcntia  lir,&  in  coiirpeJtu ,  vt  traditio  alic]ua  fal- 
cciu  ncta  intcrticntire  videacur ,  qua:  hoc  fanc  cafu  omnino  ncceflKria  cA  vc 
podefno  in  eum  cransferatur»  qui  cum  ne  quidem  fuo  animo  poflit  incrcere 
pofTidere,  fedcorporisminiHerio  mdigcat  ad  acquirendam  poffcfitoncmf 
mulcdminiis  poteil  incipcrc  pofudereahimo  folo  conftituentisiQtiemVtt-', 
quc  fit  s  cft  poITc  animo  fuo  dcnncrcpofri  Jcrc  rcni  quoq;  .ibrcntcm,quod 
nccclfario  piiTccderc  dcbct  \  t  in  aliuin  poircflio  transkrn  poftir.  Sc-d  non 
itico  ihtimconfcqucnscft  vthoc  ipfo  iraniiata  porrcfiio  intcliigaiur ,  quia 
iicuti  plus  cftitadifficiliospoflerHoneacquifcrc  quam  amittcremcc  qucm- 
adpiodani  iblb  anitno  amittt)ita&  folo  animo  aicquirt  ea  poteilyfi  non  eti$' 
corporis  traditio  vd  vcrasvel  fifta  imerueaiac  >  q  ux  porrj^  interuentre  nuHs 
qucat  rei  abfcntis.  Plan^  quarundaui  rcrum  poUefltoiiem  animo  polTe  nos 
adipifci  Labco  Jicebar^veluti  fi  accruum  lignoi  u  emcro,  &  cu  vcnditor  tol- 
lcrc  tnc  iuilcnt,nam  liir.ul  atq;  cultoJia  poliiiircin  trauifii  niihi  vidcri.Iucq; 
iuris  dlc  vino  vcndito  cum  vniucrlx  amphorar  vini  limui  cfTcnr.  Scd  in  co 
vtm  plcrifqinliisbenerepreiicnius  fuit  Labco  ^  lauolenorcum  hxcipfa  cu- 
ftedix  appoficio  ii^nireorporis  traditio  fit>quandoquiden  nihtl  intereH 
vtrum  mihiian  ^rici^bec  iuffcr im  cufiodia  tradatur  >  vc ex  Jsiuoleno icriplil 
cft  in  L^U4trmidnm  51  .*D,*tdMt.  De  MCf^tP  vbi  addit  illcputare  (e  banc  q  u;e. 
ftioncm  in  co  conftfl:cie,an  ctiamfi  corporc  aceruus,aut  atnphoraradprche- 
fx  no  iint  niiiilaminus  rrndir.r  viJcr.ntur.  ConcIi!dit  autc  nihil  vidcri  intcr- 
cflevtru  ego  ipfc  accruu,an  quis  alius  madato  mco  cu{lodiar,Vtrobiq-,  cnim 
animi  quodam  gcnere  poneflionea;n.imanJa  cllci  Id  efl  ccrto  modo  vidcri 

3uidem  animo  podeflton^  hanc  acquiri  ttd  nd  aniino  foIo,yerdm'etii  quoiw 
ikaodo  corpore^ciim  aliqua  corporis  traditio  interxienifle  intciligatur.  D6 
illo  cert^dubitare  nemo  poflit,  quiii rei  pr^fentiam  &  cofpcdu  in  ea  fpcci6 
Labco  quoq;ipfeexegerit,adacquircnda  mihi  folo  animo  poflinione.Nec 
cnim  abfcnti  rci  cuflodia  poni  pofTct^Vt  intclligamus  Labconcm  licct  in  ca 
fpccicdillcnterita  pruiictibusjVt  crcdibilc  cfl,ca.'tcri.s,  no  ininiis  quam  ala- 
uoleno«n6  aliccr  can)c  putailc  acquiri  poflc  foio  animo  polie/lionc»  quam  (t 
mprK(eiis&io€onQ>e^eflet.Qtiidfiicrgoid£admittamus»  quottestrad. 
datur  de  trSsfercnda  per  cofli tut i  clanTula  pofl*efl[ione » Cfim  imerpretes  o- 
mncs  cofentiat  habendum  cflc  coflitutu  profl6ta  rci  traditionc?  lllud  quoq; 
fcntetiac  noftr*  fatis  c6ucnit,quod  Vlpianus  noHcT in iefHida  n.uhrr  JJ-ff.de 
rei  vtndic.xvaci^K  dc  mulierc  qua:  Titio  no  mariro  donaucrat  fundi5  pcr  cpi- 
flola&:  cundc  tundu  ab  eo  c6duxcrat,AirpoiIc quidedcfcndi  actionc  in  rcin 
ei.c6petere,quiifi  peripfainadquiricrit  poflefliMe^veluti percolunam.  Scd 
j^Hiipropooiemff quodietifiineoagro  qui  ckmabatarfiiiirettc^  epiftott  . 
jtmitt)itrfltar)lr4^far  fifftkUt^nvfnu^d  tr4tduipoll^mtiibtk^fi»itl^9$i^0 
^fiplbj^.Quibus  vcrbis  an  no  apertifllmeVlpianufi  requiric  prffeiiti&llw 
lio^gjB^^uradicto  inttriicQifle  wS^mm^Wko^fm^^ 
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qoomtii^  ettiR)  per  cplftolani  fc  quis  conftitucrcC  alicno  nomitiepoffic}^ 

rc,  fi  ca  rcscx  fo'o  conrtirucris  aniino  pendcret?  Et  vcro  folcnt  inTcrprcrts 
nofl:  i  cim  lcgcm  intelligcrc  dcdon.tncc  mulicrc  qu^  conftit  icrit  Ij  poffi- 
ticre  aoiuinc  donatarij:Ncqiic  tamen  ncgnrc  p';lfunt  t^um  pi^fenti.i  rtj  exi- 

fatur  vc  poirclljo  ia  dunatarium  tranflata  intciijgatur  >  niH  cuni  alii^ua  fundi 
on;^  condu^o  iiKercefljK.Se3  tamen  hlnc  ^qoe  nooi  erroris  materiam 
fl^occaiiooe  iiclem  /omont  inccrpntces  e^iftjfluintes  (blam  ret  pr^fenttS  pre 
tradicione fuificcrctiJq-,  probari  tx d.L<jit*di mMliir,  Quod quam  falsu  3^  ab^^ 
Vlpiaoi  lcmentia  06  mious  i^uim  a  iiuis  xatioiie  alisnA  fitydiipiciendum  eft« 


ERROR  NONVS. 
J}$fit4fmtitt9dfff^4iiri9n^  Ai  L%*%Ji  imgfnm  ^  t,fiud  me$  Affi 

^y^^'^  On  habet  Andr.Tas  TiracjucIIiis  in  co  qucni  fupra  citaur- 


mus  ioco p4rt.i.DeiHr^on^t.poJi.HmpL}.rzuon€m  mciiorcin 


d  M  ncqj  aliam  vllam  qoa  probcc,  Transferri  pofle/nonem  per 
Uofulam  conftitoti  etlamfi  rcs  prarfens  non  (it,  Quani  qubd> 


I<>}3     prefentia  interoeniens  iu  cbntraftu  pofnt  Ai£Ecerc  adi 


transFcrcJam  poflenionem»&  liaberi  pro  traditione»tamecn  claufula  conflr- 
tuti  nuJla  intcrueniat  cuhisproindc  adictflio  fcmper  eo  cafu  inutilis  >  &  fu- 
pcruacua  inucnifCtur.Itaq;  duos  ille  modos  c(re  ait,trasfcrcndf  poflcflloni$« 
ImctraditioncPr^fcntiam  rci  abfquc  conilituto,Et  Claufula  conftituti  fine 
pra;!rcntia  rci.  Id  vcr6  ita  cflc  vt  fola  rei  prsfcncia  etiam  flne  conftituto  pro 
trsditiontf  eftc  poftit  &  debeat*  rede  probari  potat  cx  aliqoibos  ioris  Joclsr 
fnaiimi  vero  #jr  tufffiiiiptrim^  i^tnd  me^A^f.fi  renditirem  D*  de  ae^u  ir,- 
peflMfikaUmmiiIierj7»I>Mre$vindie,D€t{mh\}s  iingulis  nunc  vidcamus» 
vtcxvcraomnium  intcrprcrationc  apparcat  nullum  iurislocum,  nullamqj; 
r.itioncm  opinion:  hac  de  rc nollr.r  rcpt.:gnarc.In  d.       .Jiiufferim.  Paulus 
fciibit,  Si  iulfcrim  vcnditorem  ireum  procuratori  mco  rcm  tradcrc  c|uam. 
cmitcum  eainprxfentiaiitjvideri  cam  milii  traditam,idciuquc  efle  (i  nuiri;. 
mos  debitorem  meum  ioll^rimaU)dare.  Noo  eft  enim  corporcjinquit,  9c 
caAo  (quoinodo  JcgenJomeire  tam  ftiprjk  motioimos)  neccireadpreben'^ 
derepo(rc/lioncm,fcd  etiam ocnBs ICMledu.  An  ergo  folam  rei prdrfen- 
tiam  fufficcrc  vuit  PaiJus  vt  res  mjhi  tradita  vidcntur  ?  Imo  vcrocxigJt 
prartcrca,  vt  iu(fcrim  tc  qui  rcm  illini  tnihi  vcndidcras ,  cam  tradcrc  meo- 
procuratorijcum  tu  cam  tradcrc  inihi  vcUes.AmpIius  dico,  illud  ctii  cxigc- 
(Jum  elTe,vt  rcs  vcre  tradita  ftc  meo  procuratori ,  ncc  fuflicere  vt  iuflcriin  re- 
lllam  tradereivtq>  aoimom  tcad^i  habeas  etifl  In  rt  prat(etiti.Nec  enhn  fi>^ 
Jaillatradendivolontasexpartetoapotfetrufl^icere  vt  defineres  poflidere»* 
mult^  minds  vcro  vc  roe  faceres  poneSbre.  Ifq}  haod  dobic  fcnfus  eft  eorfii 
VCthorum  i  fi injferim  vendttorem procnraterirem  tTadere\.zcC\  (criptum  cfsct 
fi  iajfu  meovenditor procHratori  rem  fri<f«^r<^m/ quia  folus  rradcndi  iuffusctia 
in  rcpr.rfcHti  ^ro  tradiiionc  eflc  non  potcft  fi  fachim  nullum  intcrucrwa  c 
«K.  pacte  ilUus  a  quo  tra^itioacm.  fieri  o^ ortet».  Nihtloe  ergo  ,  in^me&i* 
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iaflustiieproderh?  NihfliKpn/eiitiarei^NameKfiiicqoeitifliitvUnsbiic»^  • 

przrendt  itt  iilceniciiiret,cqu^  tameo  mthi  traditum  viderecur  quod 
proGUtatorimeotraditumcfief»cikmvtiljtatisctusi  reccptum  Cit  vt  eciam 

per  procuratorcm  poncHio  acquiratur^./.t.^.pfr  preCHraurem  UjC,per  eju*s 
ferf.nt^.ACtfuir.l.perprocMratorim^.C.fleacejuir.jfo^.  Rcfpondco  non  illud 
Pauium  dictrc  iw/^.$  .y7i*f^#iw,  PolTtfiloncm  niihi  acquidram  viJcri  quac 
procuracori  meo  cradiu  iitjquod  minorcm  certe  iiabcrct  dubitationcm./r<i 
viimHmwiikitr0uiium^TiXitt  quiis  loqoeodi  fermulas  molcuai  incercft.NI 
cjbnresprociiracoriTneoficcradicurvceimagisquamtnihi  cradict  vidct- 
tur/id  cfl  vt  non  nifi  pcr  mcdiam  cius  pcrfonam  crtnikcio  poflefliq|iis  itt 
mcfai^a  vidcripoAitiailhibcndadiAindio  cll  >  qua  mencc  procurator  na- 
^ius  Ui  pofTcdioncmjan  ca  mentc  vt  opcram  duntaxat  fuam  mihi  accommo 
datet,an  potius  vt  fuo  nominc  polTcnioncin  nmcirccrcfur.  Hoc  fiquidcm 
poftcriore  cafu  ccrcum  eil  non  acquiri  nobis  poiiciiionem  per  prccuiato-  *' 
rem»(ed  itt  demom  fi  etm  tecipitt nolfaro  nomine  vc  drfenf^  icribic  Paulus 
in  d.f.per prettirMtcremi  qui  eum  de  coius  feocenctt  trtdtmtts  Immediat^* 
prccedic  Accikm  poiTefeofic  procoracori  mco'  craditteft  vtmihimsgiA; 
qoam  procuracori  meo  cra^iita  vidcatur»non  dtftinguimus  qua  mente  pro-^ 
cur.itor  mcus  polTcffioncm  acccpcrit,&  mconc  nominc  an  fuo,  qi)ia  niihi 
omniinodo  qu^rua  intclligirur,ncc  taiu  quafi  ^icr  mcum  prociiratorc,qu3m 
quafi  pcr  mc  ipfum.Id  vcro  cucnir,cuin  iuiVu  mco  res  qux  in  prafcntia  mca 
aditafttitmeoprocuratori,qujin  idcircoaicPtolus  milii  traditato  vi- 
ibiedt  e^ientcntit  ftttiinDoft^il.^rr  pr^tnrdterem^t  oftendcrcc  no 
^  inhteipeciclocum  eiredittinjSkioniquxponicur  in  jf.prcccd6ce.Retf' 
quiricautemiu(rummeom»vtprocurttor  mcusconftiiuttoriscui  res  tta», 
acturrqviianon  quifquis  mco  nomlne  poncfTioncm  accipit  cam  mihi  ac- 
quirit,fcd  is  dcnnun  cjui  accipit  tanquam  prociirntor  n  ci:5 :  arico  vr  ncc  Ci 
raeusprocurator  lu.i  [ponic  rcm  aJtquam  cincrir,mihi  tamcn  p:  iiis  acqui. 
raCPo(refnoncm,quam  rattmemptionem  habucro  Lcemnmnu  42.$.!.  D.e§. 
tit»itdCijuir.p9]j.KQ^\th  etiam  rei  pncfcntiamytton  vc  pofleflio  mihi  tcqui 
rttorqotfi  re  mihi  tradittfietm  procurator meosnomine  mco  acceperir» 
(id6eoim  iurls  elTet  etiainfimetojl^tttdttioprocurttori  meofadt  profr. 
poncrctur)Scd  vtctiamllprocurator  meusfuononmconnniinerem  acct- 
pere  malucrir,pcrindc  tamcn  acqniratur  mihi  poflcflio  acii  traiiita  mihi  res 
«net.  Carreriim  non  potclt  rci  prxfcntia  taccic  quin  traditio  nccellaria  fit 
ad  pofleflionem  transfcrcndanuncc  paruus  c(ie6tus  cll  prxfcntix  rei  vt  pof 
.  j^ffionis  acquificionem  in  met  perTona  certtm  &citt  >  quflr  tlioquin  ex  pro« 
-corttorismei  tnimo  flMrolonctte  penderecHoc-vero  cur  ita?nih  ciui3,vt  Icx 
aiCtnon  efl  nccefTe  corpore  &  tadn  tdprehendere  poflenioncm » fed  fuftiefC 
etiam  oculis  &  aiifcclu.AJioqni  non  poflct  videri  rcs  mihi  tradita,quam  no 
cgo  atiprchcndilicn)  corporc,Jed  piocurator  tantum  mcus,fi  non  fufticerct 
.  oculis  adprehcndincrquac  C\  poffct  etiam  tradi  ocuiis,nihiI  fauc  praeterca  re- 
.<^uirercaiy^4  wm  fa<^um  aUoi^^^d^cis  traditio  exigat»  nec  ponint  ok^ 

ilt>eS  dein6ftrido  pf(sltcdictt  lc  tradcre.Quo  fa^o  vtiq^r 
'ixS&p  pro  tradittinc  tlitcr  pofito  iurc  fiitendu  fit  nuIU  fopere^c  rattone  trt- 
^^ii&easres,qu^  proptcr  magnitudine  poderistraftari  manibuss&^mouert 
rlli^rfT*!"'^^?'"^^!'!^'^  t9me  pro  crtditis  htiicri  coiUc  ii  s/m^ih^^  in  re 
^         -''^    .1  ,  pratfcnti 

*  • 
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*  DECAD.  LXXV.  ERROR  X:  "  y^} 

nrxfenti  conrenrcrint.vt  pro  traditis  habcanturrquoinodo  fcnptum  cft  w^. 
6Ji tufjerim  ld^inanc  probatur  eiiam  cxd./.^nod me^iS.f-Jivenditoremcod, 
vbiCclfusfcribit,Si  vcndiiorcm  id  quod  cmerim  dcponcrc  in  mca  domo 
iu(rcnm,ccrtum  cflc  mc  poffidcrcquamquara  id  ncmo  dum  att.gcrit,hoc 
fft  neauc  ceoncque  alius  mco  nominc,  Aut  fi  mihi  tundum  vicmum  mcr- 
cato  vcnditor  m  mca  turrc  dcmonftrct  vacuimquc  fc  po(rcflioncm  tradcrc 
dicat-Non  minus  cnim  poflfidcre  coepi,inquit,quam  fi  pcdcm  fimbus  intu- 
lirfcm  Cui  non  difilmilitcr  lauolcnus  tn  l.pecuntMm  j^.D.de/olut.m.h^cc^- 
niamqnam  mihi  dcbcs  autaUam  rcm  in  confpcctu  mco  ponci  c  tc  lubcam, 
cftici  vt  &  tu  ftatim  libcrcris,ac  rcs  illa  vtl  pccunia  mca  clTe  inci piat.Na  tum 
Quod  a  n  illo  corporalitcr  cius  rci  poffeflio  dctincrctur,  acquilitam  cam  mi 
hi  &  quodammodo  longa  manu  tradiiam  cxiftimandam  eflc.  Qu«  ratio  o- 
ftcnditcum  gcrcndx  rci  ordincm  cfl^cdcbcrcvt  priusdcfmat  poflidcrc  is 
oui  antca  pollidcbat,ncc  alitcr  pofllflioncm  longa  manu  in  ahum  transtcr- 
rc  poflu,quam  li  ponat  rcm  in  confpcclo,qua:  pohtio  quid  aliud,  quam  vc- 
lutiqu3:damtraditiocft?Nam&dcpofitumquodnonmfirc  ac  traditione 
ncrftcitur  a  pofitioncob  cam  caufam  di^um  soUnuU.D.depofit.^:  pofle^. 
Lncm  quoquc  ipfam  a  pcdum  ^oduoucd.t.i.trt  prtnctf.  D.  de  ^c^*»*r.poff. 
Obfcruandum  tamcn  cft  intcr  coscafus,quosCdfustraaatWi^_.f  y?f*ni|. 
tarem.  pcrmultum  intcrcflc.Nam  in  prioicid  cft^cilm  vcnditorc  id  quod  c- 
mcrim  iufli  dcponcrc  in  domo  mca,minorcm  dubiiat.oncrcs  habct ,  quin 
nolfcfao  tranflata  flt  pcr  dcpofltionf  lilam  qu?  vt  dixi  n.hil  nifi  tradiiio  clt. 
Ouid  cm.n  rctcrrc  potcft  an  in manibus  mci$v>nvcro  in  mca domo rcs  luUu 
nt;-odcponatur?Sedinpoftcriorcinquonulla  traJitio  alia  mterucnu  mli 
ouod  venditor  dicit  fe  tradcrc  difticiiius  cft.vt  nudo  vcrbo  traditio  fa^a  cf- 
fc  vidcatur.Et  fanc  ita  cli,non  polfunt  vcrba  fufficcrc  ad  traditionem,vt  nc- 
mic  vbi  aiias  fado  opus  cft:fed  acccdcntc  ad  vciba  rci  pr^fcntia,mirum  nd 
eft  traditioncm  rc  ipfa  fa^am  vidcri  ci  qui  ocuhsquoquc  no  minus  ouam 
manibuspofleflioncm  adprchcndcrc  potuit,&  hoc  ipfo  quod  conlenfit  di- 
ccmi  fc  traderc  rcm  oculis  fubieaam,adprchcndilTe  illam  intcllig.tur.Ma- 
yimc  vero co  ctiiconcurrcntcvt  in  mca  turrc  mccu  fu  is  qui  vicmu  fjndu 
ciucm  ab  co  cmi  demonftrat  mihi.Nam  fi  in  alicno  fundo  cflcm  &  m  altcna 
turrc  difiicilius  ellct  vt  fundus  n.ihi  traditus  vidcrctur  ctiam  quc  inde  vcn- 
ditor  indicalfet^adeo  vcrum  cft  quod  volumus,folam  rci  prarfcniiam  qu^  iii 
contradu  intcruencrit.li  aliud  nihil  acccdat,pto  traditionc  habcri  no  polk. 
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&  donMttontuM  i^Jinn  loJ.ex  bttc /crtptHra  i6.D.de  donoT, 

Lla  obicaiodifficiliorcft,quam  ficri  poflc  diximusf^/. 
aHstd0mmHiter7l.D.deretvtUtc:mc^^x^^s^o^cxw^^^^ 
hilaliudexigercvideturVIpianusad  induccndam  hctioncm 
traditx  pofl"cflSonis,quam  vt  mulicr  qux  per  cpiftolam  agrum 
v -s^^^donabat  iaco  agro  liim  efl'ct,ciim  cpiftola  cmiltcretur.  Vndc 
lifcBa^oluTnQftcr  adUiamlocum  iufcrt,qu6d  ^uando  contraaus  vcndiuo-. 
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iiis fit  in  jpfo  fundo  pracfuir.itur  tradita poflcffio.Seii  refpondcndu  eft  quod 
ncc  6artok>s,ncc  aluis  fortc  (juifquam  acihuc  vidit  dc  donatione  loi^ui  eo' 
locQ  Vlpianum  non  dc  vcnditionc:plurimuni  vcrohacpartc  intcr  vcndi- 
tionem  &  donatloncm  intercrie:  Donatio  cnim  no  nudoconfcnfu  ficbat  o- 
linijVt  vcnditiojfcd  altcro  tantum  cx  duobus  modis>aut  llipulatione)  aut  tra 
ditionc  UVapinittnM  ij.vbi  nox, D.de  don.int,vtr.(fr  fA-*r. Aiqui  AipuJationc 
certum  cni  ticri  nonpolTc  pcr  cpiftolam  vt  ncc  alio  vllo  modo  inicr  abfen 
tcs  l.l.D.de  verb.obligMr^o  quoties  in  Panclcdis  lcgimus  tadam  donatio- 
ncm  pcr  cwlloiam  poncndum  eft  fiCtam  ciXc  pcr  iradttioncm.  Et  fanc  iti 
'  cfl.Nam  abfcnti  fiue  mittas  qui  fcrat,fiuc  cjuod  jpfe  habcat  fibi  haberc  iliu 
iubcas  donari  rcdc  poteft  l.dhfenti  lo.DM  donat.wbi  addit  PauUis,  fi  dona- 
taruis  ncfciai  rcm  qux  apud  fe  cft,fibi  donatam  efl'c,vcl  miffam  fibi  non  ac- 
cepci it  don  itar  rct  dominum  cum  non  ficri,ctiamfi  pcr  fcruum  cius  cui  do- 
nabaturmifla  Fucrit,nifi  ca  mentc  fcruo  cius  data  fuerit  vt  ftat:m  cius  fiat.Ex 

3ua  apparet^eum  qui  pcr  epiftolam  dicit  fc  donarc  perindc  habcndum  acli 
iceretfc  remtradcrc^ldcoque  minus  effc  mirandum  fi  cx  eiufmodi  cpifto 
la  tradltio  fadacileintclligatur^diimmodoineoipfo  agro  fucrit  donator 
tum  cuin  cpiftolam  confcribcbat.Hoc  enim  omnitnodo  cxigitur  vt  ficta 
traditio  rcfpodcat  verar,quia  rci  abfentisvera  traditio  ficri  nuliu  modo  pof- 
fct^ncc  igitur  fid):a,fecunc!um  eac]ua;in  fuperioribus  difpniauimus.ln  vcn- 
ditionc  non  idein  iuris  cft)L]uia  ciim  vcnditio  folo  confenfu  pcrficiatur,non 
qui  dicit  fc  vcndcre  hoc  ctiam  diccre ijitelligitur ,  quod  reni  traJat:  cum  jr 
r^ui  vcndidit  hoc  ipfo  fit  obligatus  ad  tradcndum  exempto  u.(^r  pajf, 

D.di  A&ion.etnpt.l.ftrMdttU  4.C.«o^.Itaque  quanuiis  vcndat  in  pra!:fcntia,& 
,<0Dfped:u  rei,non  idcircutamentradcre  rcm  intelligitur,mult6  minus  vcro 
fine  traditione  poffeflioncm  transferre.Proindc  quod  dc  donationc  rei  prx 
fcntis  fada  per  epiftolam  fcriptum  cft  i«  dJ.^H^dammulierynon  potcft  nec 
dcbetad  venditionem  produci.Nccfanc  potcft  Bartolus  ncgare  qi  in  non 
fatisbona  fit  in  omnibus  comparatio  donationis  &i  vendiiionis.  Ait  enirn 
VJpiani  fcntentiam  plinc  ac  fine  dubio  proccdere  in  donationc,at  no  xqud 
in  vcnditionc  nificu«i  diftindionc  illa  fifolutum  fjt  prcciwm.ex l -^uod  ven 
didii^.D.de  contr.empt.ln  quotamcnrurfum  fallitur.  Nain  diftinctioifta,V'- 
trum  vcndirionis  prccium  foJutumfit,necncad  cam  quarftioncm  pcrtinei 
qus  fit  de  traiiflationc  dominij,non  ad  cain,quaE  i^e  tranflati(*nc  pofleflio- 
nisiciim  ad  poireflionis  tranflationcm  fola  fufticiat  traditio,nec  qucmadmo 
dum  tiere  fcmper  dominium  cum  poflcfllionc  &  pcr  poffcflionein  transfer- 
tur,ifa  ccomrario  ncccfle  fittransferri  dominiumad  transfcrcndam  poflcf- 
iionem.PoBe  igitur  vendiutnrem  iraditafuifTc  eniptori,prius  tairjcn  quaai 
vcl  folutum  eHct  ab cmptore  prccium,vel  fidcs  habita  dc  precio  a  vcndito- 
rc.Erit  haud  dubic  tranflata  po(fe(Iio  in  cmptorcm,at  non  etiam  dorniniu 
f,ve»dttx  in/l.de  rcr.dtMif.vji\&:.d.l.^uod  vendtdt  if)  l.vt  res  ^^.ecd.ttt.de  contr, 
«in^f.Difticilius fnim  cft  vt  cx  vcnditionc  transferatur  doniintu,quam  pof^ 
fcaio,idqjaeiCariegc  ipfa  duodccim  tabularum  fvi(^m  cft  vtjuftinianus  re- 
£ert  it^ d.$.ifeftdii4t,At  cx  caufajdonationis  quar  per  traciitioncm  fada  fit,lam 
iaciliscft  iranflatio  dommij  qu^m  pofliedionisrAdeo  vc  etiam  cx  hac  ktif 
.^ifrzyfciamhere^es  mei  me  veflem  vniuerfam  Mcra  caterat  ^ttafcumjue  in  dieim 
mortts  mea  mecumhabutytHt  %Ut  hbertu  meif  viuam  denajfet^onVinimn  ad  li- 
l^citOfbpiig|vu9tcrg^tiQiui£ertinexc  Vipianusj^cfponderitMr/.  exhac^ 
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fcripttita  \6.T>.d€  dondt.Cuv  vcro  bcnigna  intcrprctationcPQiiin  no  pcr.vcr- 
buinpr.Trcntisicmporisdonatiofavtaproponcbatiir,  quoniodo  ficri  carn 
oportct  /.  Atjuthtu  RegHltu  ij.l.Lueiw  li^ead.d.l.ejutdam  mulier.Scd  pcr  vcr- 
ba  cnunciaiiua  tantiirn  (ttix  iam  donationis  i  cuiufmodi  veiborum  niaior 
potcftas  clfc  foJctad  probandum  contra«I^im  quhm  ad  contrjhcndum,prae 
fcrtimcum  talis  contraclus  cft,t]ucm  rcac  traditioncpcrfici  oportcat/. 
blUiG.^.vh  D.dep  fi:.Cum  igitur  hodic  poft  luftiniani  conftitutioncm  ia 
l.fi^uUargeutum  5$«  ^.vlt.C.de  donat.^lonmo  nudo  confcnfu  pcrficiatur  ficut 
&  vcndiiio,adcoquc  quod  niagis  eft  nudo  paclo,quinctiam  nuda  pollicita- 
tionc,dubitari  cIcgantcrpotcft,An  quod  fcripium  cft  in  d.l.^Hadam  mtilier* 
vidcri  traditum  fundum  qui  pcr  cpiftolam  donatus  fuit  li  donator  in  co  fun 
do  cratjcum  epiftola  cmittcrctur ,  pcrindc  locu  hodic  habcat,ficut  habcbat 
oIim,An  potius  diccndum  lit  non  magis  hodic  in  donationc  id  vcrum  clfe, 
quim  olim  fucrit  in  vcnditionctScd  ciim  luftiniani  mens  illa  tucrit,vt  dona 
tionum  iusaugcrct  non  vt  rcftringerct,abfurdum  crcdo ,  fucrit,&:  contra  i- 
pfius  voluntatcm  vtdonatarius  ob  id  minus  hodie  iuris  habcat,  quam  ha- 
Ducratolim  in  fpccic  d.i^uttdam  mu^er.^nn  &:  tradiuone  non  minus  ho- 
dic  quam  olim  flcri  potcft  donatio,Iicct  poflit  ficri  ctiam  citra  vUam  tradi- 
tioncm.  Proindc  qui  dicit  fc  donarc  fi  rcm  prarfcntem  habcat  quam  po 
vcJ  pr.cfcnti  traderc,vcl  mittcrc  abfcnti,quidni  etiam  hoc  ipfo  tradcrc  crc- 
dcndus  crit?Atqui  rcm  prarfcntcm  habct,qui  cft  in  agro  donato  ,cum  cpi- 
ilolam  donationis  cmittit.Hoc ipfo  igitur  crcdendus  cft  agrum  tradcrc  per 
traditioncm  epiftolar  qu.r  mittitur  ablcntJ,vt  llt  epiftola  lymbolum  quod- 
dam  traditionis  fundi,perinde  acli  prarfenti  glcbula  tcrto:  traderetur:  cum 
non  ni  fi  hoc  modo  confcrri  donatio  pcr  traditioncm  in  abfcnte  poflit  d.t, 
ahfettti  10. D.de  donat.xu  fcilicct  vt  non  habcattamcn  donatoranimu  prlus 
amittenda:  poffcftionis  quam  donatarius  ccrtior  fa(^us  fuerit  ^x^.l.^ui  ahfen 
ti  ^S.D.deac^uir.pojf. 


Clorid  tot47)eo,^uih<iecnohfS  ociafctit, 
JPINIS  TERTIAE  P^RTIS. 


Digitized  by  Google 


